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Smith  v.  Southampton  Corporation. 

Public  health  —  General  district  rate  — 
Apjml — ^Estimate — Inclusion  of  retro- 
spective charges  —  Validity  of  rate  — 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  210,  218,  269. 

Theprovidon  in  8.  218  of  the  FMic  Health 
Act,  1875,  that  the  estimate  for  a  general 
district  rate  **  shall  not  be  deemed  part 
of  the  rate,  nor  in  any  respect  affect  the 
validity  of  ike  same"  does  not  take  away 
the  general  right  of  appeal  to  quarter 
sessions  against  the  rate,  when  it  appears 
from  the  estimate  that  there  are  included 
retrospective  charges  forbidden  by  s.  210 
of  the  Act  (u  bemg  in  respect  of  debts 
more  than,  six  months  old. 

An  urban  authority  in  making  a  general 
district  rate  cannot  prevent  debts  in- 
curred in  former  years  from  being  retro- 
spective charges  prohibited  by  s,  210  by 
merely  carrying  such  debts  to  a  ^^  sus- 
pense account^  and  borronving  rrumey 
within  six  months  before  the  making  of 
the  rate  to  pay  off  such  debts.  The 
estimate  may  be  looked  at  to  see  what 
items  are  indvded  in  the  rate,  and  if 
the  estimate  shows  that  there  are  in- 
cluded in  it  old  debts  contracted  in 
former  years,  although  such  debts  have 
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been  paid  by  money  borrowed  unthin 
i^  Six  mfmths,  the  rate  based  on  such 
estimate  is  bad. 

Case  stated  by  the  Recorder  of  Southamp- 
ton at  the  heanng  before  him  at  a  court  of 
quarter  sessions  for  the  borough,  of  an  appeal 
against  a  general  district  rate  made  by  the 
respondents  on  June  12th,  1901. 

The  following  facts  were  admitted  or 
proved  in  evidence  before  the  recorder. 

The  appellant  was  a  ratepayer  at  Shirley, 
a  district  which  up  to  1895  formed  no  part 
of  the  county  borough  of  Southampton,  but 
which  with  other  districts  known  and 
described  as  the  "added  areas,"  became 
part  and  parcel  of  the  county  borough  by 
virtue  of  a  provisional  order  of  the  Local 
Government  Board  made  pursuant  to  ss.  58 
and  59  of  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  and  dated  May  30th, 
1895.  This  provisional  order  was  duly  con- 
firmed by  the  Local  Government  Board's 
Provisional  Orders  Confirmation  (No.  16) 
Act,  1895,  sess.  2  (59  Vict.  c.  x.),  and  received 
the  Royal  Assent  on  September  5th,  1895, 
and,  except  for  the  special  pur^ses  as  other- 
wise provided  therem.  came  into  force  on 
November  9th,  1895,  tne  date  of  "  the  com- 
mencement of  this  order  "  (art.  1). 

The  respondents,  acting  by  the  council  of 
the  borough,  as  the  urban  sanitary  autho- 
rity, on  June  12th,  1901,  made  a  general 
district  rate  on  the  whole  area  of  the  borough 
to  enable  them  to  defray  expenses  incurred 
or  to  be  incurred  for  the  penod  commencing 
April  1st,  1901,  and  ending  March  31st,  1902. 
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The  respondents  before  proceeding  to 
make  this  general  district  rate,  pursuant  to 
s.  218  of  the  Public  Health  Act,  1875,  caused 
an  estimate  of  the  rate  to  be  made,  and  this 
estimate  was  on  May  22nd,  1901,  duly 
approved  by  the  respondents.  The  estimate 
was  duly  entered  in  the  rate  book  which 
contained  the  rate  made  on  June  12th,  1901, 
and  was  kept  at  the  respondents'  office  and 
was  open  to  public  inspection. 

The  total  expenditure  of  the  borough  for 
the  year  endmg  March  31st,  1902,  was 
estimated  at  £110,454  4«.  The  amount  of 
income  estimated  apart  from  the  rate  to  be 
levied,  amounted  to  £14,379  6s.  6rf.,  leaving 
the  sum  of  £96,074  17«.  6d,  jx)  be  produced 
by  the  proposed  district  rate  to  complete 
the  sum  of  £110,454  4«.  required. 

The  appellant,  alleging  himself  to  be 
aggrieved  by  the  rate,  duly  appealed  against 
the  same  on  the  grounds  set  forth  m  his 
notice  of  appeal. 

The  appellant  contended  that  the  rate 
was  bad  because  it  included  retrospective 
charges,  in  particular  certain  charges  which 
had  been  incurred  or  became  due  more  than 
six  months  before  the  rate  was  made,  con- 
trary to  the  provisions  of  s.  210  of  the 
Public  Health  Act,  1875. 

The  principal  items  which  were  objected 
to  were  the  following,  namely  :  (1)  £1,463 
3«.  10c?.,  balance  of  suspense  account  for  1900 
upon  electricity  works ;  (2)  £220  11«.  10c?., 
deficit  for  the  year  ending  March  31st,  1900, 
on  the  electricity  account ;  (3)  £2,154  8».  Id., 
one-fifth  liability  to  bank,  Dursuant  to 
resolution  of  the  council  of  March  27th. 
1901 ;  (4)  £903  Os.  4d,,  due  on  capital  and 
suspense  accounts. 

As  to  items  1  and  2,  it  appeared  that  on 
March  31st,  1897,  there  was  to  the  credit 
of  the  net  revenue  account  a  balance  of 
£21  28,  5c?. ;  on  March  31st,  1898,  a  deficit 
on  working  of  £18  16«.  9c?.,  causing  a  debit 
balance  of  £1,188  Os.  9c?.,  and  a  suspense 
account  was  opened  and  the  amount  carried 
thereto ;  on  March  31st,  1899,  a  deficit  on 
working  of  £640  198.  was  also  charged  to 
the  suspense  account,  which  was  thereby 
increased  to  £1,828  19«.  9c?. ;  on  March  31st, 
1900,  one-fifth  of  £1,828  19«.  9d.  was  written 
off  and  charged  to  net  revenue  accoimt ;  the 
suspense  account  was  thereby  reduced  to 
£1,463  3«.  lOc?.,  and  a  further  deficit  of 
£220  lis.  lOc?.  on  the  working  for  the  year 
ending  March  31st,  1900,  appeared  on  the 
net  revenue  account. 

The  items  of  £1,463  3«.  lOc?.  and  £220 
11«.  10c?.  were  the  sums  in  question. 

Item  No.  3,  £2,154  8s.  Ic?.  This  was  one- 
fifth  of  a  sum  of  £10,772  Qs.  3d.  outstanding 
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on  special  suspense  account  on  March  31st, 
1901,  which  was  dealt  with  in  the  following 
manner  by  the  council,  who  on  March  27th, 
1901,  by  resolution,  directed  "  that  the 
balance  of  liabilities  omitted  in  the  estimate 
for  the  year  1900—1901  be  placed  to  a 
special  suspense  account  and  spread  over  a 
period  of  five  years." 

The  amount  placed  to  the  special  suspense 
account  under  this  resolution  was  the  above 
sum  of  £10,772  Os.  3c?,  and  item  No.  3. 
£2,154  Ss.  Ic?.,  is  a  fifth  of  that  sum  charged 
to  the  current  rate  pursuant  to  such  resolu- 
tion. 

Item  No.  4,  £903  Os.  4d.  This  item 
appeared  in  the  estimate  as  follows  :  "  One- 
fifth  of  expenditure  payable  out  of  revenue." 
It  represented  one-fifth  of  £4,515  1«.  8c?., 
the  total  of  the  following  items  in  respect 
of  works  done  in  the  years  and  on  the 
objects  specified,  less  a  sum  of  £851  I2s.  Id. 
credited  thereto,  as  followed.  [Then  fol- 
lowed a  list  of  the  works,  the  years — from 
1879  to  1898  inclusive—in  which  they  were 
executed,  and  the  amounts  for  the  same, 
making  up  a  total,  after  deducting  the 
£851  12«.  Ic?.,  of  £4  516  1«.  8c?.]  These 
works,  with  the  exception  of  the  last  of 
them,  were  all  executed  before  the  added 
areas  became  part  of  the  borough  in  1895. 
lie  last,  whicn  was  an  item  for  £300,  for 
paving  at  Shirley,  was  in  1898. 

Subject  to  tne  respondents'  contention 
hereinafter  stated,  it  was  not  proved  when 
any  of  the  items  were  paid,  altnough  it  was 
stated  by  the  borough  treasurer,  who  was 
called  for  the  appellant,  that  the  items  had 
been  paid  to  the  respective  tradesmen  by 
cheques  on  the  bank,  but  the  items  were 
traced  by  the  appellant  through  the  old 
permanent  works  ledger  and  tne  present 
general  district  fund  ledgers  which  showed 
that  the  items  had  been  carried  forward  from 
year  to  year  as  owing,  and  still  appeared 
therein  to  be  owing. 

The  respondents  did  not  deny  that  the 
foregoing  items  Nos.  1,  2,  3  and  4,  were 
retrospective  charges,  but  they  contended 
that  there  was  no  proof  that  they  were 
included  in  the  rate  at  all,  and  that  inasmuch 
as  the  estimate  was  not  to  be  deemed  part 
of  the  rate,  nor  in  any  respect  to  affect  the 
validity  thereof,  it  ought  not  to  be  received 
in  evidence,  and  that  the  estimate  did  not 
show  that  those  four  sums  or  either  of  them 
were  included  in  the  rate. 

In  the  published  estimate  of  the  rate, 
which  is  made  under  s.  218  of  the  Public 
Health  Act,  1875,  in  addition  to  the  esti- 
mated income  on  the  credit  side,  it  was 
stated  that  a  sum  of  £96,074  lis.  6c?.  was 
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required  to  be  raised  by  a  district  rate  to 
meet  the  various  items  referred  to,  and 
exactly  the  same  sum  of  £96,074  17«,  Gd. 
appeared  on  another  page  of  the  estimate 
apportioned  between  the  various  parishes 
for  the  purpose  of  the  rate. 

Under  tne  above  circumstances  these 
sums  1,  2,  3  and  4  bein^  included  in  the 
estimate  for  the  rate,  which  was  the  only 
means  available  to  any  ratepayer  to  discover 
what  was  to  be  included  in  the  rate  itself, 
and  was  published  by  the  respondents  them- 
selves, the  recorder  came  to  the  conclusion 
that  there  was  jJviTnd  facie  evidence  that 
those  sums  were  included  in  the  rate,  and  in 
the  absence  of  any  rebutting  evidence  being 
produced,  he  found  as  a  fact  that  those 
items  were  included  in  and  to  be  met  out  of 
the  rate.  He  further  held  that  even  if  the 
respondents  were  at  liberty  to  appropriate 
the  balance  income  of  £1^379  6*.  m.  to  the 
items  objected  to  (whicn  there  was  no 
evidence  that  they  had  done  in  fact),  yet 
as  the  effect  would  still  be  to  increase  the 
rate  by  the  amount  of  such  items,  the  rate 
would  be  equally  retrospective  both  in  law 
and  fact,  as  if  such  appropriation  had  not 
been  made. 

The  respondents  also  contended  that  those 
sums  were  not  incurred,  and  did  not  become 
due  more  than  six  months  before  the  rate 
was  made,  but  formed  part  of  the  overdraft 
of  £161,794  88.  M,  due  to  the  respondents' 
bankers  on  June  13th,  1901,  and  that  the 
liability  of  the  respondents  to  their  bankers 
on  this  overdraft  had  been  incurred  since 
December  13th,  1900,  by  reason  of  the  pay- 
ment into  respondents'^  credit  of  £466,351 
15«.  Id.  between  December  13th,  1900,  and 
June  13th,  1901.  The  respondents  con- 
tended that  such  items  did  not  exist  as 
charges,  but  were  covered  by  the  current 
overaraf  t  at  the  bank,  which,  being  balanced 
every  day,  was  not  a  charge  incurred  more 
than  six  months  prior,  and  that  so  far  as  the 
original  creditors  were  concerned  they  had 
been  paid,  but  with  money  borrowed  from 
the  bank. 

For  some  years  the  respondents  had  an 
account  with  the  Capital  and  Counties  Bank. 
The  account  had  been  constantly  overdrawn, 
but  the  respondents  had  been  accustomed 
to  pay  from  time  to  time  by  means  of 
cheques  drawn  upon  the  bank,  who  there- 
upon debited  the  respondents'  account  there- 
with. The  respondents'  payments  into  the 
bank,  whether  derived  from  rates,  money 
borrowed  or  other  sources,  were  credited  as 
and  when  received  in  the  account  which  was 
balanced  each  day.  On  December  13Ui, 
1900,  the  respondents  were  indebted  to  the 
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bank  in  a  debit  balance  of  £98,121  4«.  4<f., 
and  on  June  12th,  1901,  in  a  debit  balance 
of  £161,794  8«.  8c?.,  and  it  was  proved 
that  there  was  no  occasion  after  the  end 
of  1896,  when  the  account  was  not  over- 
drawn. 

It  was  proved  with  regard  to  the  first 
item,  £1,463  3«.  10c?.  (balance  of  suspense 
account)  that  so  long  as  the  items  appeared 
in  a  suspense  account,  so  long  the  items 
were  not  paid,  so  far  as  the  ratepayers 
were  concerned.  The  explanation  given  in 
evidence  of  the  meaning  of  a  suspense 
account  was  that  when  debts  had  been 
incurred  which  could  not  conveniently  be 
met  at  the  moment,  they  were  transferred 
into  a  suspense  account  until  it  became 
convenient  to  pay  them.  Except  in  the  one 
instance  of  the  £2.154  88.  Ic?.,  the  charges 
did  not  appear  in  tne  estimate  as  a  debt  due 
to  the  bank.  They  appeared  as  liabilities 
already  incurred  on  March  31st,  1900,  which 
was  more  than  six  months  before  the  making 
of  the  rate,  and  that  they  were  so  the 
recorder  found  as  a  fact. 

The  respondents  further  contended  that 
the  inclusion  of  those  sums,  or  some  one  or 
more  of  them  in  the  rate,  was  not  a  ground 
for  quashing  the  rate. 

The  recorder  found  that  the  four  sums 
named  were  proved  to  be  for  charges 
incurred  more  than  six  months  before  the 
making  of  the  rate,  and  that  they  did  not 
come  within  any  of  the  exceptions  to  the 

Sineral  rule  that  a  retrosi)ective  rate  is  bad. 
e  further  held  that  inasmuch  as  the 
respondents  had  no  statutory  or  other 
autnority  to  borrow  from  their  bank  for 
the  purpose  of  discharging  old  liabilities, 
the  form  in  which  the  account  between  the 
respondents  and  the  bank  was  kept  did  not 
prevent  the  rate  from  being  retrospective. 

Further,  the  appellant  contended  that  the 
terms  and  provisions  of  the  above  provi- 
sional order  had  been  contravened  m  the 
making  of  the  rate— in  that  (1)  certain  sums 
were  levied  in  the  general  district  rate  in 
respect  of  the  matters  specifically  mentioned 
in  Art.  21  (1)  of  the  order^  which  were 
not  a  charge  upon  the  distnct  fund;  and 
(2)  that  charges  in  respect  of  the  matters 
speci^cally  mentioned  in  Art  21,  s.  1  of 
tne  order  were  not  levied  in  the  rate  in 
pursuance  of  s.  2  of  that  article. 

By  Art.  19,  "Subject  as  hereinafter  pro- 
vided, all  property  vested  in  the  corporation 
at  the  commencement  of  this  order  for  the 
benefit  of  the  existing  borough  shall  be  held 
by  the  corporation  for  the  benefit  of  the 
borough,  and  subject  as  aforesaid  the  cor- 
poration shall  hold,  enjoy,  and  exercise  for 
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the  beiiefit  of  the  borough  all  the  powers 
which  at  the  commencement  of  this  order 
are  exercisable  by  or  vested  in  the  corpora- 
tion for  the  benefit  of  the  existing  borough 
and  subject  as  hereinafter  provided  all 
liabilities  which  on  the  date  aforesaid 
attached  to  the  corporation  in  respect  of 
the  existing  borough  shall  attach  to  them 
in  respect  of  the  borough." 

By  Art.  21  (1),  "  The  said  sum  of  £ 
and  also  any  further  capital  sums  and 
interest  thereon  which  shall  hereafter  be 
expended  in  respect  of  the  sewerage  of  the 
existing  borough  in  connection  with  and 
including  the  Belvidere  Outfall,  and  in 
respect  of  the  Portswood  Sewage  Farm  and 
drainage  district,  and  any  other  sum  or 
sums  Dorrowed  ojr  the  corporation  acting 
as  the  urban  sanitary  autnority  for  the 
existing  borough  or  sanctioned  by  the  Local 
Government  Board,  or  in  respect  of  which 
the  corporation  shall  have  resolved  to  apply 
for  such  sanction  before  the  commencement 
of  this  order  shall  so  far  as  such  sums 
respectively  are  now  or  may  hereafter  be 
charged  upon  and  payable  out  of  the 
general  district  rates  leviable  in  the  existing 
borough  be  charged  upon  and  payable  out 
of  the  rates  to  oe  levied  in  pursuance  of 
sub-division  (2)  of  this  article." 

(2)  "  The  corporation  shall  from  time  to 
time  make  and  levy  such  a  rate  in  the  nature 
of  a  general  district  rate  upon  the  area  now 
comprising  the  existing  borough  as  will  be 
sufficient  to  raise  the  sums  required  to  be 
raised  by  rates  for  the  repayment  of  the 
several  sums  to  which  sub-division  (1)  of 
this  article  applies  and  for  the  payment  of 
interest  on  such  sums." 

Since  the  date  of  the  commencement  of 
the  order  (namely,  November  9th,  1895),  the 
respondents,  from  time  to  time,  and  up  to 
the  present  time,  have  expended  (1)  "further 
capital  sums  and  interest  thereon"  in  re- 
spect of  the  sewerage  of  the  existing  borough 
in  connection  with  and  including  the  Belvi- 
dere Outfall,  and  in  respect  of  the  Portswood 
Sewage  Farm  and  drainage  district;  and 
(2)  "  other  sums  "  in  respect  of  a  scheme  in 
pursuance  of  the  provisions  of  the  Housing 
of  the  Working  Classes  Act,  1890  (63  & 
54  Vict.  c.  70),  in  addition  to  the  respective 
sums  recited  in  Art.  21  (1).  Dunng  the 
years  from  1896  to  1901,  no  charge  had  been 
levied  on  the  added  areas  in  respect  of  the 
above  matters,  but  charges  in  respect  of 
such  matters  were  for  the  first  time  levied 
on  the  added  areas  in  the  rate  appealed 
against.  The  amount  was  agreed  between 
the  parties  to  be  £1,644.  The  respondents 
contended  that  on  the  true  construction  of 
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Art.  21,  this  sum  of  £1,644  was  rightly 
levied  on  the  added  areas. 

The  recorder  held  that  the  term  "  existing 
borough,"  as  used  in  Art.  21,  meant  the  area 
of  the  old  borough,  which  was  described  in 
the  recital  of  the  order  as  the  borough  of 
Southampton,  and  was  described  in  the 
corporation  map  as  coloured  pink,  and  again 
in  Art.  3  by  inference,  as  the  area  of  the  old 
borough. 

The  respondents  also  contended  that  the 
word  "  hereafter  "  occurring  in  the  sentence, 
"and  also  any  further  capital  sums  and 
interest  thereon  which  shall  hereafter  be 
expended  in  respect  of  the  sewerage  of  the 
existing  borough,"  etc.,  meant  only  the  time 
between  the  passing  of  the  order  and  the 
date  of  its  coming  into  force.  The  appellant 
contended  that  Art.  21  meant  that  tne  three 
groups  of  charges  therein  named  were 
charges  to  be  borne  for  the  future  by  the 
ratepayers  of  the  area  comprising  the  old 
borough,  and  not  by  the  ratepayers  of  the 
added  areas ;  and  that  those  items  which 
were  included  in  the  present  rate  which 
came  under  either  of  the  groups  were 
improperly  charged  to  the  added  areas. 

The  recorder  upheld  the  contention  of 
the  appellant. 

He  decided  on  the  above  grounds  that 
the  rate  was  bad,  and  ouashed  the  same, 
and  gave  judgment  for  tne  appellant  with 
costs. 

Acting  on  the  provision  contained  in 
s.  269  (5)  of  the  Public  Health  Act,  1876, 
he  ordered  that  notwithstanding  the  quash- 
ing of  the  rate  appealed  a^inst,  the  moneys 
cluirged  by  such  rate  should  be  levied  as  if 
no  appeal  had  been  made,  and  that  such 
moneys  when  paid  should  be  taken  as  pay- 
ment on  account  of  the  next  effective  rate 
in  respect  of  which  the  quashed  rate  was 
made. 

It  was  proved  that  from  time  to  time  the 
respondents  borrowed  certain  sums  of  money 
on  various  accounts,  and  for  divers  purposes 
without  lesal  sanction  or  authonty,  and 
that  items  for  interest  thereon  appeared  in 
the  estimate  for  the  rate.  It  was  contended 
for  the  appellant  that  such  charges  were 
ill^l. 

The  Question  for  the  opinion  of  the  court 
was  wnether  the  recorder  was  right  in 
holding  and  determining  that  the  rate  ought 

The  Public  Health  Act,  1875  (38<fe39Vict. 
c.  55),  provides : 

Section  210.  "  For  the  purpose  of  defray- 
ing any  expenses  chargeable  on  the  district 
fund  which  that  fund  is  insufficient  to 
meet,  the  urban  authority  shall  from  time 
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to  time,  as  the  occasion  may  require,  make 
by  writing  under  their  common  seal,  and 
levy  in  addition  to  any  other  rate  leviable 
by  them  under  this  Act,  a  rate  or  rates  to 
be  called  *  general  district  rates.' 

"Any  such  rate  may  be  made  and  levied 
either  prospectively  in  order  to  raise  moneyfor 
the  payment  of  future  charges  and  expenses, 
or  retrospectively  in  order  to  raise  money 
for  the  payment  of  charges  and  expenses 
incurred  at  any  time  within  six  months 
jjefore  the  making  of  the  rate  :  in  calculat- 
ing the  period  of  six  months  during  which 
the  rate  may  be  made  retrospectively,  the 
time  during  which  any  appeal  or  other 
proceeding  relating  to  such  rate  is  pending 
shall  be  excluded.^ 

Section  218.  "Every  urban  authority, 
before  proceeding  to  make  a  general  district 
rate  or  private  improvement  rate  under  this 
Act,  shall  cause  an  estimate  to  be  prepared 
of  the  money  required  for  the  purposes  in 
respect  of  which  the  rate  is  to  be  made, 
showing  the  several  sums  required  for  each 
of  such  purposes ;  and  the  rateable  value  of 
the  property  assessable  ;  and  the  amount 
of  rate  wmch  for  those  purposes  it  is 
necessary  to  make  on  each  pound  of  such 
value;  and  the  estimate  so  made  shall 
forthwith,  after  being  approved  of  by  the 
urban  authority,  be  entered  in  the  rate 
book^  and  be  kept  at  their  oflfice,  open  to 
public  inspection  during  office  hours  thereat ; 
but  it  shall  not  be  deemed  part  of  the  rate, 
nor  in  any  respect  affect  the  validity  of  the 
same." 

Section  269.  "Where  any  person  deems 
himself  aggrieved  by  any  rate  made  under 
the  provisions  of  tms  Act.  or  by  any  order 
conviction  judgment  or  aetermination  of 
or  by  any  matter  or  thing  done  by  any 
court  of  summary  jurisdiction,  such  person 
naay  appeal  therefrom,  subject  to  the  con- 
ditions and  regulations  following." 

Macmorran,  K.C.  {S,  If.  Emanuel  with 
him)  for  the  corporation  of  Southampton. 
The  first  point  is  that  the  appellant  had  no 
right  of  appeal  against  the  rate  upon  the 
ground  that  the  estimate  contained  retro- 
spective charges.  He  adopted  the  wrong 
course  in  appealing  j  he  ought  to  have  pro- 
ceeded by  certiorari,  and  have  had  the  rate 
quashed.  The  riffht  of  appeal  given  by 
8.  269  does  not  apply  where  the  ground  of  the 
appeal  is  that  the  estimate  contains  charges 
which  are  retrospective  and  illegal.  The 
estimate  for  the  general  district  rate  under 
8.  98  of  the  Public  Health  Act,  1848,  was 
for  the  purpose  of  "showing  the  several 
sums  required  for  each  of  such  purposes," 
namely,  the  purposes  for  which  the  rate  was 
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made.    The  case  of  E,  v.    Worksop  Local 
Board  (1857),  21  J.  P.  451,  was  decided  under 
that  section  in  the  year  1857 ;  and  there  it 
was  held  that  if  the  estimate  contained  any 
illegal   purposes,  it   was   bad.     Then  the 
question  arose  a^in  in.  the  second  case  of 
R  V.   Worksop  Local  Board  (1865),  5  B.  <fe 
S.  951 ;  28  J.  P.  596,  decided  in  1865.    In 
consequence  of  the  decisions  in  these  cases, 
when  the  Act  of  1875  was  passed  there  were 
added  at  the  end  of  s.  218 — ^which  was  sub- 
stituted for  section  98  of  the  Act  of  1848— 
the  words  that  the  estimate  "  shall  not  be 
deemed  part  of  the  rate,  nor  in  any  respect 
affect  the  validity  of  the  same."    The  effect 
of  these  words  is  to  take  away  the  right  of 
appeal  against  a  rate  on  the  ground  that 
there  is  included  in  the  estimate  any  illegal, 
improper  or  retrospective  items,    if  there 
be   any  such    illegal    charges,  the   proper 
remedy  now   is   to  proceed  by  certiorari 
under  s.  141  of  the  Municipal  Corporations 
Act,   1882,  and   have   the  order  quashed. 
But  there  was  no   proof   that   the  items 
complained  of  were  retrospective  or  illegal, 
or  that  they  were  contained  in  the  rate  at 
all.     Ketrospective  charges  of  more  than 
six  months  may  be  paid  it  they  are  not  paid 
out  of  the  rates,  and  there  was  no  proof 
that  these  charges  were  paid  out  of  the 
rates.  ,  But.  assuming  that  they  were  to  be 
paid  out  of  the  rates,  they  were  not  retro- 
spective charges  of  more  than  six  months. 
The  old  debts  of  former  years  were  paid  to 
the  various  creditors  by  tne  overdraft  of  the 
bankers;  they  therefore  no  longer  existed 
as  debts,  but  were  covered  by  the  overdraft 
of  the  bank.    This  was  balanced  every  day, 
and  there  was  no  charge  incurred  more  than 
six  months  prior  to  the  making  of  the  rate. 
The  creditors  were  paid,  though  with  bor- 
rowed money.    The  charges  were  therefore 
not  more  than  six  months  old  within  the 
meaning  of  the  section.    The  third  question 
is  as  to  the  meaning  of  the  word  "hereafter" 
in  Art.  21  (1)  of  the  provisional  order.    It 
there  means,  not  the  time  after  the  com- 
mencement of  the  order,  but  the  interval 
between  the  passing  of  the  order  and  its 
coming  into  operation,  and  no  objection  can 
be  raised  against  the  rate  upon  that  ground. 
Foote,  K.C.,  and  Forder  Lampard,  for  the 
appellant,  were  not  called  upon  to  argue. 

Lord  Alverstone,  C.J.— The  questions 
raised  in  this  case  are  important,  and  are  to 
a  certain  extent  difficult  until  they  are 
clearly  explained,  as  they  have  been  during 
the  argument.  Before  dealing  with  the  facts 
I  ought  to  say  a  word  upon  the  law  appli- 
cable to  this  case.  By  s.  210  of  the  PubUc 
Health  Act,  1875,  a  general  district  rate, 
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which,  when  collected,  forms  part  of  the 
general  district  fund,  is  to  be  levied  in  order 
to  raise  money  for  the  payment  of  future 
charges  and  expenses,  or  retrospectively  in 
order  to  raise  money  for  the  payment  of 
charges  and  expenses  incurred  at  any  time 
within  six  montns  before  the  making  of  the 
rate,  and  so  forth.  There  is,  therefore,  an 
express  and  a  very  distinct  statutory  pro- 
hibition against  allowing  retrospective  pay- 
ments to  be  included  beyond  the  period 
of  six  months,  and  all  the  more  so  because 
money  may  oe  raised  by  a  rate  "to  work 
retrospectively  for  a  certain  period,  namely, 
that  period  of  six  months.  The  matter  is 
obviously  one  of  importance,  and  the  legis- 
lature haveinet  the  difficulty  which  corpora- 
tions or  public  bodies  would,  have  in  making 
those  payments  by  fixing  a  period  of  six 
months,  during  which  those  restrospective 
payments  may  be  made.  Then  there  is  the 
general  rijght  of  appeal  given  under  s.  269. 
and,  notwithstanding  all  that  has  been  urgea 
before  us  by  counsel  for  the  respondents,  I 
think  it  would  be  extremely  dif&ult  to  say 
that  primd  facie  there  was  not  a  right  of 
appeal  in  respect  of  a  rate  that  was  levied, 
and  purported  to  be  levied  in  respect  of 
charges  which  were  not  authorised  by 
s.  210.  It  was  expressly  decided  in  the 
first  case  of  B.  v.  Worksop  Local  Boards 
vhi  aupray  in  1867,  that  there  was  this 
right  of  appeal.  At  that  time  the  concluding 
words  of  8.  218  with  regard  to  the  oi)eration 
of  the  estimate  were  not  in  the  then  existing 
statute— the  Public  Health  Act,  1848.  It 
is  contended  that  as  to  the  old  provision 
with  regard  to  the  making  of  the  estimate 
there  are  added  the  words  that  the  estimate 
"shall  not  be  deemed  part  of  the  rate,  nor 
in  any  respect  affect  the  validity  of  the 
same,  therefore  a  person  has  not  a  right  of 
appeal  in  respect  of  an  allegation  that  the 
rate  includes  the  payment  of  a  charge  more 
than  six  months  Old.  I  think  that  it  would 
require  very  much  stronger  langua^  than 
that  to  take  away  the  existing  nght  of 
appeal  which  I  think  was  given,  and  I  do 
not  think  that  the  addition  of  those  words 
are  sufficient  to  do  so,  although  I  agree  that 
very  probably  they  were  added  in  conse- 
quence of  the  discussion  in  the  second  case 
of  E.  V.  Worksop  Local  Board,  28  J.  P. 
596 ;  6  B.  &  S.  951.  It  is  not  necessary 
for  us  to  say  exactly  what  is  the  full  effect 
of  those  words.  I  should  think  that  they 
would  be  sufficient  to  prevent  a  person  from 
being  allowed  to  rely  upon  any  defect  in  the 
estimatjB,  or  on  any  particular  way  in  which 
the  estimate  was  n^e  up,  or  possibly  to 
prevent  him  from  marshalung  the  items  in 
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an  estimate^  so  as  to  show  that,  according  to 
lus  contention,  the  estimate  so  construed 
would  indicate  the  payment  of  a  debt  more 
than  six  months  old. 

But  I  cannot  think  it  ever  could  have 
been  intended  that  if  upon  the  facts  before 
the  quarter  sessions  on  appeal  it  is  estab- 
Ushed  that  there  is  in  fact  a  payment  more 
than  six  months  old  which  will  be  made 
out  of  the  moneys  to  be  raised  by  the  rate 
levied,  the  right  of  appeal  is  gone.  I  do 
not  think  it  means  that  one  ma^  not  look 
at  the  estimate  for  the  purpose  of  ascertain- 
ing the  facts.  I  can  quite  imagine  that  it 
is  open  to  the  corporation  to  say,  and  the 
court  would  receive  all  evidence  to  show, 
that  the  estimate  does  not  represent  the 
true  state  of  facts  ;  but  to  say  tnat  nobody 
may  look  at  the  estimate  for  the  purpose  of 
raising  a  primd  facie  case  on  appeal  is,  I 
thinkj  going  too  far. 

It  IS  not  necessary  for  us  to  decide  what 
is  the  exact  effect  of  those  words  as  imposing 
a  limit  upon  the  rights  of  persons,  because 
when  we  come  to  look  at  the  facts  stated 
here  there  really  does  not  seem  to  be  any 
reasonable  doubt,  now  that  we  have  got 
before  us  all  materials  to  enable  us  to  form 
a  judgment.  It  appears  that  there  was 
included  a  balance  of  suspense  account  for 
the  year  1900  upon  electricity  works,  a 
deficit  for  the  year  ending  March  31st, 
1900,  on  the  electricity  account,  one-fifth 
the  liability  to  bank  pursuant  to  the  resolu- 
tion of  the  council  of  March  27th,  1901, 
that  the  balance  of  liabilities  omitted  from 
the  estimate  for  the  year  1900-1  be  placed 
to  a  special  suspense  account  and  spread 
over  a  period  of  nve  years.  Then  there  was 
a  resolution  which  was  practically  the  same 
with  regard  to  the  £903,  representing  the 
one-fifth  of  expenditure  payable  out  of 
revenue.  It  represents  one-fifth  of  £4,515 
Is.  Sd.j  the  total  of  certain  items  set  out  in 
the  case  in  respect  of  works  done  in  the 
years  and  on  tne  objects  specified,  ffoing 
back  many  years.  In  that  state  of  tnings 
it  certainly  does  appear  that  in  order  to 
meet  the  number  oi  items,  amounting  to 
a  very  considerable  sum,  which  had  been 
incurred  beyond  the  six  months  period,  it 
was  necessary  to  raise  as  a  mere  niatter  of 
debtor  and  creditor  account  this  general 
district  rate  which  amounted  to  a  sum  of 
upwards  of  £96,000. 

Therefore,  unless  the  corporation  were 
able  to  show  that  this  was  only  a  mere 
matter  of  book-keeping,  and  tnat  they 
were  in  fact  meeting  these  amounts  out  of 
another  purse  than  that  which  would  be 
filled  by  the  district  rate,  there  certainly 
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was  evidence  on  which  the  recorder  was 
entitled  to  come  to  a  conclusion  that  they 
were  paying  these  debts  out  of  the  moneys 
to  be  raised.  The  first  broad  contention 
seems  to  me,  for  the  reasons  stated  in  the 
very  careful  judgment  of  the  recorder,  to 
be  untenable.  It  was  said  by  the  corpora- 
tion that  they  had  borrowed  from  their 
bank,  and  that  it  was  true  their  accounts 
were  going  from  bad  to  worse,  and  that 
they  were  owing  their  bank  more  and  more, 
but  they  contended  that  they  had  paid  their 
tradesmen,  and  had  paid  their  principal 
debts,  and  that  the  whole  had  become  a 
debt  due  to  the  bank,  and  that,  therefore,  it 
must  only  be  assumed  at  the  end  of  the 
given  financial  year  that  they  owed  the 
bank  so  much  money,  and  that  it  was  to 
meet  that  debt  that  they  made  this  rate. 
It  seems  to  me  that  if  that  argument  were 
allowed  to  prevail,  a  public  oody  would 
only  have  to  arrange  with  their  bankers  to 
borrow  money  to  pay  their  debts  and  so 
defeat  the  provisions  of  s.  210  altogether. 
I  cannot  thmk  that  argument  is  right.  The 
other  argument  that  was  urged  was  that 
you  may  take  the  £14,000,  which  are  receipts 
other  than  the  £96,000  raised  by  the  general 
rate,  and  you  may  assume  that  these  debts 
would  be  paid  out  of  that.  I  think  the  judg- 
ment of  the  learned  recorder  on  that  point 
is  perfectly  sound,  that  even  if  you  do  that 
you  get  the  amount  increased,  and  therefore 
you  do  in  reality  pay  those  debts  out  of  the 
rate.  But  I  do  not  rely  so  much  on  that, 
because  I  can  imagine  a  case  in  which  the 
estimate  having  been  made  in  a  way  which 
primd  facie  would  show  that  the  general 
rate  was  being  raised  in  order  to  pay  such 
items  as  these^  the  corporation  or  the 
charing  authority  would  oe  able  to  show 
that  if  the  accounts  were  properly  arranged 
and  the  receipts  properly  marshalled,  there 
was  no  money  coming  out  of  the  general 
district  rate ;  as,  for  instance,  the  case  put 
during  the  argument  by  my  brotner 
Channell,  of  the  corporation  possessing  real 
property  or  other  proi)erty  which  produced 
income,  which  income  was  not  subject  to 
the  restrictions  which  the  general  rate  was 
subject  to. 

Tnerefore,  without  in  any  way  suggesting 
that  the  corporation  may  not  be  entitlea 
under  certain  circumstances  so  to  explain 
what  the  estimate  would  show,  I  think  when 
the  facts  are  such  as  were  established  in  this 
case  there  was  a  clear  breach  of  s.  210. 
There  is  only  one  other  matter!  wish  to 
notice.  If  it  had  turned  out  that  there  had 
been  large  payments  on  capital  account,  and 
the  accounts  were  comphcated  by  the  in- 
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elusion  of  large  payments  that  were  made 
on  capital  account  not  properly  chargeable 
against  this  general  district  rate  and  that 
tms  would  be  met  by  a  future  loan,  I  am 
not  prepared  to  say  that  such  an  illegality  as 
that  could  be  relied  upon  if  in  fact  it  was 
established  that  the  ultimate  adjustment  of 
the  accounts  would  not  make  anv  of  the 
debts  payable  out  of  the  general  district 
fund  more  than  six  months  old.  It  is  not 
necessary  to  decide  that ;  but  I  was  impressed 
by  coimseFs  argument  tnat  in  that  particular 
case  the  mere  illegality  of  the  borrowing 
might  not  be  sufficient  to  justify  the  person 
in  objecting  to  the  rate.  I  do  not,  however, 
wish  to  express  an  opinion,  one  way  or  the 
other  on  that  particular  point  which  does 
not  arise  in  this  case.  That,  tnerefore,  dis- 
poses of  the  first  objection  which  was  taken 
to  the  recorder's  judgment,  that  is,  the  objec- 
tion as  to  these  items  being  payments  of 
debts  more  than  six  months  old,  which  were 
to  be  defrayed  out  of  the  general  district 
rate ;  the  recorder  being  of  opinion  that  the 
rate  was  levied  in  order  to  raise  money  for 
the  payment  of  those  charges.  There  re- 
mains the  point  which  was  raised  upon  the 
terms  of  tne  provisional  order,  ana  as  to 
that  I  think  that  when  the  order  is  read 
there  really  is  no  doubt  at  all  about  it.  It 
was  desired  when  the  borough  was  being 
extended  not  to  impose  upon  the  new  dis- 
trict certain  charges  whicn  it  was  thought 
ought  to  be  confined  to  the  borough  as  it 
existed  at  the  time  the  extension  of  the 
borough  took  place  ;  and  in  clause  21  of  the 
provisional  order  a  number  of  things  were 
enumerated  which  were  to  remain  charge- 
able, so  to  speak,  upon  the  old  borough ; 
first,  a  large  number  of  sums  of  money ; 
then  "  any  further  capital  sums  and  interest 
thereon  which  shall  nereafter  be  expended 
in  respect  of  the  sewera^  of  the  existing 
borough  in  connection  with  and  including 
the  Belvidere  Outfall  and  in  respect  of  the 
Portswood  Sewage  Farm  "  ;  and  ^*  any  other 
sum  or  sums  borrowed  by  the  corporation 
acting  as  the  urban  sanitary  authority  for 
the  existing  borough  or  sanctioned  by  the 
Local  Government  Board " ;  and  then  "  or 
in  respect  of  which  the  corporation  shall 
have  resolved  to  apply  for  such  sanction 
before  the  commencement  of  this  order." 
It  now  appears  that  there  were  included 
two  sums  which  are  not  divided,  but  which 
amoimt  to  £1,644  partly  in  respect  of  further 
capital  sum  and  interest  thereon  for  the 
Belvidere  Outfall  and  the  Portswood  Sewage 
Farm,  and  partly  in  respect  of  the  Housing 
of  the  Working  Classes  Act  Scheme,  as  to 
which    the    corporation    had   applied    for 
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sanction  before  the  commencement  of  the 
order.  Then  the  enumeration  of  those 
sums  is  followed  by  the  words  :  "  Shall  so 
far  as  such  sums  respectively  are  now  or 
may  hereafter  be  charged  upon  and  payable 
out  of  the  general  district  rates  leviable  on 
the  existing  borough,  be  charged  upon  and 
payable  out  of  the  rates  to  be  levied  in 

fursuance  of  sub-division  (2)  of  this  article." 
t  is  said  that  because  these  words  are  added 
the  word  "  hereafter  "  is  to  be  limited,  and 
that  it  must  have  been  intended  to  confine 
that  word  to  the  period  between  the  making 
of  the  order  and  its  coming  into  operation. 
I  think  that  these  words  are  only  necessary 
in  order  to  indicate  the  character  of  the 
charges  that  might  still  be  levied  and 
charged  upon  and  payable  out  of  the  general 
district  rates.  I  tmnk  there  were  limita 
tions  of  various  kinds  with  regard  to  the 
sums  which  were  still  to  be  met  by  the  old 
borough;  first,  the  enumerated  amounts, 
and  then  the  capital  and  interest  in  respect 
of  these  particular  subject  matters,  then  the 
sums  already  borrowed  and  sanctioned  by 
the  Local  Government  Board,  and  then  the 
sums  applied  for.  I  cannot  see  that  we  are 
to  limit  the  word  "hereafter"  in  such  a 
manner  if  in  fact  the  money  included  in 
this  rate  was  capital  money  and  interest 
thereon  in  respect  of  the  subject  matter 
referred  to  in  tne  words  which  immediately 
follow  the  enumeration  of  these  specific 
sums  in  Art.  21  (1) ;  and  I  think  that  the 
learned  recorder  has  come  to  a  right  con- 
clusion upon  this  point,  as  well  as  upon  the 
Previous  point,  and  that  this  appeal  must  be 
isnussea. 

Darling,  J. — I  am  of  the  same  opinion. 
Channell,  J. — I  am  of  the  same  opinion. 
I  entirely  agree  with  the  judgment  which 
has  been  delivered,  but  I  should  like  to 
point  out  what  is  the  real  meaning  of  the 
objection  that  a  rate  is  retrospective,  and  it 
does  seem  to  me  to  be  very  clear  that  this 
rate  is  retrospective  within  the  meaning  of  the 
objection.  The  objection  means  that  any 
particular  ratepayer  is  entitled  to  say  that 
the  rating  authority  are  charging  him  with 
a  sum  that  ought  to  have  oeen  charged 
upon  and  paid  by  ratepayers  in  previous 
years.  To  that  extent  it  is  a  meritorious 
objection.  The  principle  is  that  corporations 
and  bodies  of  this  kind  are  only  entitled  to 
charge  present  expenditure  upon  future 
ratepayers  so  far  as  thev  get  borrowing 
powers  through  the  machinery  of  various 
statutes.  The  effect  of  a  borrowing  power, 
of  course,  is  to  enable  them  to  charge  upon 
future  ratepayers  instalments  or  obligations 
arising  out  of  their  present  expenditure,  and 
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the  borrowing  power  is  granted  upon  the 
supposition  tnat  the  capital  expenditure 
will  benefit  the  future  ratepayers.  Sub- 
ject, therefore,  to  their  borrowing  powers, 
corporations  and  bodies  of  this  character 
have  no  right  to  charge  for  present  expen- 
diture upon  future  ratepayers.  That,  of 
course,  is  a  well-known  principle  appli- 
cable long  affo  to  poor  rates,  and  under  the 
majority  of  the  ratmg  statutes  something  of 
the  kind  is  applicable,  only  in  particular 
statutes  it  depends  upon  the  construction 
of  the  particular  statute  as  to  what  may  be 
done  in  that  respect.  In  this  particular 
statute  there  is  a  section  permitting  retro- 
spective payments  or  retrospective  rating  to 
the  extent  of  six  months,  and  the  question 
is  what  that  means.  It  is  evidently  intended 
to  prevent  the  obvious  inconvenience  that 
would  arise  to  all  these  bodies  if  they  were 
bound  to  pay,  as  it  were,  cash  down  for 
every  single  item  of  expenditure  they  in- 
curred. Practically  that  could  not  be  done, 
and  therefore  there  is  to  be  a  certain  limit 
given  to  them,  and  this  particular  statute 

f' ves  that  limit  to  the  extent  of  six  months, 
think  that  Mr.  Macmorran's  argument 
seems  to  me  to  come  to  this^  that  the  effect 
of  that  six  months  clause  is  that  this  cor- 
poration may  always  have  a  floating  debt 
arising  from  past  expenditure,  provided  that 
that  floating  debt  does  not  exceed  six 
months  income,  because  if  it  does  exceed 
six  months  of  their  income  they  can  always 
by  an  adjustment  of  the  accoimts  and  by 
borrowing  the  money  from  their  bankers, 
say  it  has  accrued  in  the  last  six  months. 
If  ever  their  floating  debt  got  beyond  that 
limit,  it  is  obvious  that  no  appropriation  of 
the  accounts  could  possibly  have  that  effect. 
I  think,  however,  tnat  it  is  not  a  matter  of 
appropriation  of  accounts  at  all.  It  is  a 
matter  of  substance,  and  looking  at  it  as 
a  matter  of  substance  and  looking  at  the 
resolutions  that  were  passed,  and  so  on,  it  is 
perfectly  clear  that  the  corporation  had  in 
fact  been  exceeding  their  borrowing  powers, 
and  that  in  fact  tney  had  got  into  debt — 
into  this  sort  of  floating  debt.  The  learned 
recorder  in  his  judgment  says  that  they 
have  secured  the  services  of  an  accountant, 
who  has  drawn  their  attention  to  the  matter, 
and  that  they  have  been  making  an  effort  to 
clear  off  the  debt  by  charging  so  much  to 
each  year  until  they  get  the  matter  straight. 
However  laudable  it  may  have  been  for 
them  to  do  that,  in  point  of  fact  the  way  in 
which  they  have  done  it  clearly  is  to  charge 
upon  the  present  ratepayers  expenditure 
wnich  really  was  incurred  in  past  times,  in 
fact  in  times  long  previous  to  tne  six  months 
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before  the  making  of  this  rate,  and  which 
was  not  covered  by  their  borrowing  powers. 
Nothinff  that  I  am  saying,  and  nothing  that 
my  lord  has  said,  would  m  any  way  suggest 
that  there  would  have  been  anything  wrong 
in  that  which  must,  as  a  matter  of  practice, 
always  be  done,  namely,  in  having  temporary 
loans  within  the  limits  of  their  borrowing 
powers,  in  respect  of  matters  which  they 
have  to  pay  ouickly  when  they  want  to 
raise  a  loan  ana  to  raise  their  whole  loan  in 
one  sum,  as,  for  instance,  by  issuing  stock, 
in  which  case  they  must  incur  some  small 
expenditure  before  thev  raise  their  loan. 
In  such  a  case  obviously  a  temporary  loan 
from  the  bankers  within  the  limits  of  their 
borrowing  powers,  would  of  course  stand 
upon  a  totally  different  footing  from  such 
things  as  have  been  done  here.  Without 
deahng  with  the  question  about  the  form  of 
the  estimate  it  is  quite  clear  that  as  a 
matter  of  substance,  this  rate  was  in  point 
of  fact  raised  for  the  purpose  of  paying  to  a 
certain  extent  expenditure  for  past  years 
long  previous  to  tne  six  months  before  the 
making  of  the  rate.  With  regard  to  the 
words  in  s.  218,  as  to  the  estimate  not 
being  a  part  of  the  rate,  it  seems  to  me 
that  that  really  means  tnat  the  rate  need 
not  be  right  on  the  face  of  it.  It  is  meant 
to  meet  the  objection  in  the  second  case 
of  R.  V.  Worksop  Local  Boards  ubi  supra^ 
which  was,  that  there  was  an  insufficient 
item  on  the  rate,  so  that  there  might  be,  as 
it  were,  a  sort  of  demurrer  to  the  estimate 
on  the  ground  that  it  did  not  show  that  all 
the  items  were  justified.  That  is  a  very 
different  thing  from  using  the  estimate  for 
its  legitimate  purpose  of  showing  what  in 
point  of  fact  was  the  purpose  for  which  the 
rate  was  made,  and  I  can  see  no  objection  to 
that  being  done.  But  whether  we  use  that 
estimate  or  not,  it  is  quite  clear  that  upon 
the  facts  this  rate  was  for  a  retrospective 
purpose.  In  reference  to  the  other  matters 
1  do  not  think  it  is  necessary  to  add  any- 
thing. I  think  it  is  quite  clear  that  existing 
loans  were  to  be  repaid  by  the  existing 
borough,  and  that  for  the  purpose  of  con- 
sidering what  were  existing  loans  and  what 
were  not,  all  sums  actually  borrowed  before 
the  commencement  of  the  order  were  to  be 
taken  into  account,  and  also  all  sums  which 
they  had  resolved  to  borrow  before  that 
time.  These  were  to  be  taken  as  existing 
debts  of  the  old  borough  and  payable  by 
the  old  borough. 

Appeal  dismissed. 
Solicitors   for   the   appellant    (Smith)   : 
Sjpeechly,  Mumford,  Roagers  and  Craig,  for 
£.  R.  Ensor,  Southampton. 
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Solicitors  for  the  respondents  (the  cor- 
poration):  Prior,  Churcn  and  Adams,  for 
R.  R.  Linthome,  town  clerk,  Southampton. 
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October  25,  1901. 

Mayor,  Aldermen,  and  Councillors  op 
THE  City  of  Westminster  v.  Edgcome. 

Poor  rate— Metropolis— "  Name  of  person 
liable  to  be  rated  omitted  or  described 
by  a  wrong  name  "—Insertion  or  correc- 
tion by  magistrate — ^Valuation  (Metro- 
polis) Act,  1869  (32  &  33  Vict.  c.  67), 
s.  72. 

The  respondent  was  the  occupier  of  certain 
premises  knovm  as  the  Pall  Mall  Club^ 
and  had  been  in  occupation  for  the 
period  during  which  the  rate  beca/me 
due.  The  name  entered  on  the  rate- 
book was  that  of  the  respondents  pre- 
decessor, A  sv/mmfiom  toas  taken  out 
two  days  after  the  time  for  which  the 
rate  wa^  levied^  callvny  on  the  respondent 
to  show  cause  why  his  name  should  not 
be  inserted  in  the  rate, 

Held^  that  the  ma^trate  ought  to  have 
inserted  the  name  of  the  respondent  in 
the  rate-book  under  s.  72  of  the  Valua- 
tion of  the  Metropolis  Act,  1869. 

Case  stated  by  G.  L.  Denman.  Esquire, 
one  of  the  magistrates  of  the  police-courts 
of  the  metropolis,  sitting  at  the  Great 
Marlborough  Street  police-court. 

On  March  19th,  1901,  complaint  was 
made  on  behalf  of  the  appellants,  the 
mayor,  aldermen,  and  councillors  of  the 
city  of  Westminster  (being  the  overseers 
of  the  poor  of  the  parish  of  St.  James, 
Westminster,  in  the  said  city  and  district), 
that  the  respondent,  James  ^gcome,  was 
a  person  liable  to  be  rated  in  respect 
of  the  Pall  Mall  Club,  No.  12,  St.  James' 
Square,  in  the  said  parish,  and  the  respon- 
dent was  summoned  to  show  cause  why 
his  name  should  not  be  inserted  in  the 
rate-book  of  the  said  parish  for  the  said 
premises.  No.  12,  St.  James'  Sqiiare,  in 
respect  of  the  half-year's  rate  which  was 
allowed  on  October  5th,  1900.  for  the  then 
current  half-year  ending  Marcn  25th,  1901. 
The  summons  came  on  on  March  27th, 
and  after  hearing  the  parties  and  the 
evidence  adduced  by  the  appellants,  the 
ma^trate  dismissed  the  summoils,  subject 
to  tnis  case. 
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Ma  YOB,  ETC.  OF  Westminster  v.  Edocome. 
The  following  facts  were  proved  or  ad- 
mitted at  the  hearing.  The  respondent, 
James  Edgcome,  is  the  occupier  of  premises 
known  as  the  Pall  Mall  Club,  No.  12,  St. 
James'  Square,  in  the  parish  of  St.  James, 
Westminster.  The  respondent's  occujMttion 
began  on  July  2nd,  1900,  and  continued 
without  interruption  down  to  the  hearing  of 
the  summons  on  March  27th,  1901.  On 
October  6th,  1900,  a  rate  for  the  said  parish 
was  duly  made  and  allowed  for  the  then 
current  naif-year  ending  March  25th,  1901. 
The  said  premises,  No.  12,  St.  James'  Sauare, 
were  duly  entered  in  the  said  rate-book, 
but  the  respondent,  although  he  was  in 
occupation  at  the  date  of  the  rate,  was  not 
entered  therein  as  the  occupier  of  the  said 
premises,  but  the  respondent's  predecessors 
m  the  occunation  of  the  said  premises,  viz., 
the  New  Nimrod  Club,  limited  (assistant 
secretary,  C.  Maxwell  Lyte),  were  entered 
in  the  said  rate  as  the  occupiers.  It  was 
contended,  on  behalf  of  the  appellants,  that 
the  respondent's  name  should  be  inserted  in 
the  said  rate  imder  the  provisions  of  s.  72 
of  the  Valuation  (Metropolis)  Act,  1869. 
which  enacts  that  "whenever  the  name  of 
any  person  liable  to  be  rated  at  the  time 
the  rate  is  made  is  omitted  from  any  rate 
in  the  metropolis,  or  if  any  person  is 
described  in  any  such  rate  Tby  a  wrong 
name,  the  overseers  may,  after  giving  to 
such  i)erson  seven  clear  days'  notice  of  tneir 
intention,  apply  to  any  two  justices  or  any 
police  magistrate  as  aforesaid,  who  may 
hear  the  case  in  like  manner  as  in  the  case 
of  summary  proceedings  and  insert  the 
name  so  omitted,  or  correct  the  name  so 
wrongly  entered ;  and  every  such  insertion 
and  correction  shall  operate  as  if  it  had  been 
part  of  the  original  rate  :  Provided  that  any 
person  whose  name  is  so  inserted  or  cor- 
rected in  any  such  rate  may  appeal  against 
the  same  at  the  ^neral  quarter  sessions  of 
the  peace  which  is  holden  next  after  such 
insertion  or  correction,  in  like  manner  as  he 
might  have  appealed  against  the  rate."  It 
was  admitted,  on  behalf  of  the  respondent, 
that  seven  clear  days'  notice  had  been  duly 

Sven  him  under  s.  72  of  the  Valuation 
fetropolis)  Act,  1869,  but  it  was  con- 
tended on  his  behalf:  (1)  That  the  re- 
spondent's name  was  not  "omitted  from 
the  rate "  within  the  meaning  of  the  said 
section ;  (2)  that  the  respondent  was  not  a 
person  described  in  the  said  rate  by  a  wrong 
name ;  (3)  that  under  the  said  section  the 
respondent's  name  could  not  legeJly  be  in- 
serted in  a  rate  after  the  expiration  of  the 
period  for  which  such  rate  was  made. 
I  held  (1)  that  the  respondents  name  was 
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not  "omitted  from  the  rate"  within  the 
meaning  of  s.  72  of  the  Valuation  (Metro- 
polis) Act,  1869,  because  some  other  person, 
viz.,  the  New  Nimrod  Club,  Liraitea,  were 
entered  in  the  said  rate  as  the  occupiers  of 
the  said  premises  in  respect  of  which  the 
appellants  sought  to  enter  the  respondent  as 
occupier,  and  (2)  that  the  respondent  was 
not  a  person  "described  in  such  rate  by  a 
wrong  name"  within  the  meaning  of  the 
said  section,  and  (3)  that  the  respondent's 
name  could  not  le^ly  be  inserted  in  the 
said  rate  under  the  said  section  after  the 
expiration  of  the  period  for  which  the  said 
rate  was  made. 

The  question  for  the  opinion  of  the  court 
is  whether  my  decision  was  correct. 

G.  L.  Denman. 

Danckwerts,    K  C,    and    JRyde   for    the 
appellants. 
A.  Moresby  White  for  the  respondent. 

Lord  Alvebstone,  C.  J.— I  am  clearly  of 
the  opinion  that  the  magistrate  has  gone 
wrong  in  this  case,  and  really  by  not  paying 
sufficient  attention  to  the  plain  words  of  the 
Act  of  Parliament.  The  Act  of  Parliament 
says  "whenever  the  name  of  any  person 
liable  to  be  rated  at  the  time  the  rate  is 
made  is  omitted  from  any  rate  in  the 
metropolis,  or  if  any  i)erson  is  described  in 
any  such  rate  by  a  wrong  name,  the  over- 
seers may,  after  giving  to  such  person  seven 
clear  days'  notice  of  their  intention,  apply 
to  any  two  justices  or  any  police  ma^strate 
as  aforesaid^  who  may  hear  the  case  in  like 
manner  as  in  the  case  of  summary  proceed- 
ings and  insert  the  name  so  omitted,  or 
correct  the  name  so  wrongly  entered,  and 
every  such  insertion  and  correction  shall 
operate  as  if  it  had  been  part  of  the  original 
rate."  It  is  not  disputed  that  this  gentle- 
man was  occupier  during  the  whole  of  the 
qualifying  time,  and  no  reason  has  been 
suggested  why,  he  being  in  fact  liable  to 
pay  the  rates  as  occupier,  should  not  have 
nis  name  inserted,  although  the  summons 
to  insert  it  was  not  taken  out  until  two 
days  after  the  period  which  the  rate  was 
computed  for  had  expired.  The  sole  ques- 
tion is  whether  or  not  Mr.  Edgcome  was 
an  occupier,  and  whether  his  name  ought  to 
have  been  inserted.  That,  I  understand,  has 
been  found  in  favour  of  the  overseers. 
With  regard  to  the  point  that  it  ought  not 
to  have  been  done  after  the  period  for 
which  the  rate  is  made  has  exmred,  I  am 
really  unable  to  understand  it.  The  period 
when  the  rate  is  made  is  very  important  for 
the  purpose  of  determining  who  are  the  i)er 
sons  rateable.   There  must  be  an  occupation 
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during  the  rateable  period,  but  under  s.  16, 
as  the  respondent's  counsel  has  very  pro- 
perly admitted,  a  gentleman's  name  can  be 
put  m  for  such  portion  of  the  rateable  period 
as  he  was  in  occupation  ;  that,  obviously, 
would  take  it  right  up  to  the  end  of  the 
term.  I  am  clearly  of  opinion  that  the 
ma^strate  overlooked  what  I  may  call  the 
plain  meaning  of  the  language  of  this  sec- 
tion, and  that  this  appeal  ought  to  be 
allowed. 
Ridley,  J.— I  quite  agree. 

Appeal  allowed. 

Solicitora   for   the   appellants :    Capron, 
Dalton,  Hitchins  and  Brabant. 
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October  27,  1902. 

Guardians  of  Ormskirk  Union  v.  Guar- 
dians OF  Chorlton  Union. 

Poor  Law  —  Settlement  —  Institution  for 
paying  patients— Residence  of  pauper 
m  —  ratient  in  a  hospital "  —  Re- 
moval— Poor  Removal  Act,  1846  (9  <k 
10  Vict.  c.  66),  s.  1— Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876 
(39  <k  40  Vict.  c.  61),  s.  34. 

There  was  sihuited  in  the  appellants  union 
an  institution  called  a  ^^home  for 
epileptics^'  founded  for  the  cure  and 
treatment  of  persons  suffering  from 
epilepsy.  The  institution  was  sup- 
ported partly  by  an  endowment  by  the 
founder  and  varUy  by  donations,  sub- 
scriptions, ana  payments  by  the  patients. 
There  ufos  a  regular  medical  staff  and 
nurses,  A  pauper  had  been  an  inmate 
for  many  years  till  he  had  been  dis- 
charged as  incurable.  During  his  resi- 
'  dence  there  his  relations  had  paid  a 
weekly  svmifor  his  maintenance. 

Held,  that  the  institution  was  a  ^^hosjntal*' 
within  the  meaning  of  the  Poor  Law 
Removal  Act,  1846,  s.  1,  and  that  the 
pauper  was  "  confined  as  a  patient  in  a 
hospital^'  and  therefore  aid  not,  by 
reason  of  such  residence  in  the  institu- 
tion for  more  than  three  years,  acquire 
a  leaal  settlement  in  thej^rish  in  which 
sum  institution  was  situated. 

Case  stated  by  consent,  and  by  order  of 
BucKNiLL,  J.,  pursuant  to  the  Quarter 
Sessions  Act,  1849  (12  &  13  Vict.  c.  46),  s.  11. 

1.  On  Januarv  10th,  1902,  the  respondents 
obtained  an  order  of  two  of  H.  M.  justices 
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of  the  peace,  in  and  for  the  city  of  Man- 
chester, adjudging  the  settlement  of  the 
said  Harold  Coxon,  a  pauper,  to  be  in  the 
township  of  Maghull,  in  the  Ormskirk 
Union,  in  the  county  of  Lancaster. 

2.  On  February  8th,  1902,  the  appellants 
gave  notice  of  appeal  against  the  said  order 
to  the  General  Quarter  Sessions  of  the 
Peace  for  the  city  of  Manchester,  and  such 
"  was  at  the  said  Quarter  Sessions  on 


March  13th2  1902,  entered,  and  respited. 

3.  The  said  Harold  Coxon  is  about  twenty- 
four  years  of  a^e,  and  was  admitted  as  a 
patient  into  an  institution  called  the  Home 
for  Epileptics,  at  Maghull  aforesaid,  on 
April  4th,  1893,  suffering  from  the  disease 
of  epilepsy,  for  the  purpose  of  receiving 
care  ana  treatment,  and,  if  possible,  of  ob- 
taining a  cure  of  such  disease,  and  he 
remained,  continuously  receiving  such  care 
and  treatment,  in  such  institution  from  the 
date  of  his  admission  until  January  8th, 
1902,  when  he  was  discharged  as  incurable. 
Thereupon  he  became  an  inmate  of  the 
workhouse  of  the  respondents.  Whilst  the 
said  Harold  Coxon  was  in  the  said  home 
his  relatives  paid  7«.  6c?.  a  week  for  his 
maintenance  and  treatment  therein. 

4.  The  said  Harold  Coxon  never  resided 
or  dwelt  in  the  Ormskirk  Union  for  any 
period  of  time  whatever  during  which  he 
could  acquire  a  settlement  therein,  except 
during  the  period  and  for  the  purposes 
mentioned  in  paragraph  3  hereof. 

5.  The  said  Home  for  Epileptics  was 
established  in  the  year  1888  by  Henry  (Uox, 
since  deceased,  of  Liverpool,  and  was  par- 
tially endowea  by  him  with  the  sum  of 
£2,000.  It  consists  of  buildings,  farm  build- 
ings, and  five  acres  of  land,  farmed  by  the 
committee  which  governs  tne  home.  It  is 
supported  by  donations,  annual  subscrip- 
tions, and  payments  made  on  behalf  of  the 
patients  under  care  and  treatment  therein. 
Its  object  is  the  care  and  treatment  of  persons 
suffering  from  the  disease  of  epilepsy.  The 
home  is  situate  at  Maighull,  a  villws  in  the 
country,  about  seven  miles  from  Liverpool. 
The  site  was  chosen  so  as  to  permit  the 
patients  to  have  the  benefits  of  hospital 
treatment  in  combination  with  healthy  out- 
door life,  regular  habits,  suitable  employ- 
ment and  recreation. 

6.  There  is  attached  to  the  home  a 
medical  staff,  consisting  of  six  phvsicians 
and  surgeons  (one  being  resident  in  Maghull) 
and  one  dental  surgeon ;  a  lady  super- 
intendent, three  matrons  and  twelve  nurses, 
who  provide  and  apply  the  medical  ana 
surffical  treatment  necessary  for  the  patients 
of  the  home. 

11 


THE   JUSTICE  OF  THE   PEACE. 


Ormskirk  Union  v.  Chorlton  Union. 

7.  The  number  of  patients  on  Decem- 
ber 31st,  1901,  receiving  care  and  treatment 
for  the  disease  of  epilepsy  was  123. 

8.  The  committee  publish  at  the  end  of 
each  year  an  annual  report  and  balance 
sheet  of  the  working  revenue  and  expen- 
diture of  the  said  home.  Such  report  con- 
tains the  rules  of  the  home.    They  nave  also 

Published  in  1899  an  account  of  "Ten  Years 
ioneer  Work  in  the  Treatment  of  Epileptics 
in  Homes  and  Colonies  in  England,^'  which 
contains  all  the  material  facts  which  make 
up  the  history  and  constitution  of  the  home 
for  the  ten  years  succeeding  its  establish- 
ment. That  publication,  together  with  the 
annual  report  published  in  the  year  1901, 
and  a  prospectus  of  the  Home  for  Epileptics, 
are  annexed  to  this  special  case  and  form 
part  of  it. 

9.  The  appellants  assert  and  the  respon- 
dents deny  that  the  said  Home  for  Epileptics 
is  a  hospital  within  the  meaning  of 
9  &  10  Vict.  c.  66,  s.  1,  and  that  during 
the  time  the  said  Harold  Coxon  resided  in 
the  said  Home  for  Epileptics  he  was  confined 
as  a  patient  in  a  hospital,  so  that  the  resi- 
dence was  not  computable  for  settlement 
purposes. 

10.  The  question  for  the  opinion  of  the 
court  is  whether  or  not  on  the  facts  above 
set  out  the  said  Harold  Coxon  acauired  a 
legal  settlement  in  the  township  of  Maffhull 
aforesaid  under  the  provisions  of  9  &  10  Vict, 
c.  66,  s.  1,  and  39  &  40  Vict.  c.  61,  s.  34, 
by  reason  of  his  continuous  residence  for 
three  consecutive  ^ears  and  upwards  in  the 
said  Home  for  Epileptics  situated  as  afore- 
said. If  the  court  snould  be  of  opinion  in 
the  affirmative  the  said  order  of  the  said 
justice  is  to  stand,  otherwise  the  same  is  to 
De  quashed. 

11.  It  is  affreed  by  and  between  the 
appellants  ana  respondents  that  the  costs 
in  regard  to  this  special  case  and  the  costs  at 
quarter  sessions  aforesaid  shall  follow  the 
event. 

The  Poor  Removal  Act,  1846  (9  &  10  Vict, 
c.  66),  s.  1,  as  amended  by  subsequent 
statutes,  enacts :  "  No  person  shall  be 
removed  nor  shall  any  warrant  be  granted 
for  the  removal  of  any  person,  from  any 
parish  in  which  such  person  shall  have 
resided  for  one  year  next  oef ore  the  applica- 
tion for  the  warrant :  Provided  alwavB,  that 
the  time  during  which  such  person  shall  be 
a  prisoner  in  a  prison,  or  shall  be  serving 
her  Majesty  as  a  soldier,  marine,  or  sailor,  or 
reside  as  an  in-pensioner  in  Greenwich  or 
Chelsea  hospitals,  or  shall  be  confined  in  a 
lunatic  asylum,  or  nouse  duly  licensed  or  hos- 
pital registered  for  the  reception  of  lunatics, 
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or  as  a  patient  in  a  hospital,  or  during  which 
any  such  person  shall  receive  relief  from  any 
parish,  or  shall  be  wholly  or  in  part  main- 
tained by  any  rate  or  subscription  raised  in 
a  parish  in  which  such  person  does  not 
reside,  not  being  a  bon&  fide  charitable  gift, 
shall  for  all  purposes  be  excluded  in  the  com- 
putation of  time  hereinbefore  mentioned." 

The  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61), 
s.  34,  enacts  :  "  Where  any  person  shall  have 
resided  for  the  term  of  three  years  in  any 
parish,  in  such  manner  and  under  such  cir- 
cumstances in  each  of  such  years,  as  would 
in  accordance  with  the  several  statutes  in 
that  behalf  render  him  irremovable,  he 
shall  be  deemed  to  be  settled  therein  until 
he  shall  acquire  a  settlement  in  some  other 
jMtrish  by  a  like  residence  or  otherwise  :  Pro- 
vided that  an  order  of  removal  in  respect  of 
a  settlement  acquired  under  this  section 
shall  not  be  made  upon  the  evidence  of  the 
person  to  be  removed,  without  such  corro- 
Doration  as  the  justices  or  coiut  think 
sufficient." 

T.  F,  Byrne,  for  the  appellants.— The  order 
of  removal  amudging  tne  settlement  of  the 

Eauper  in  the  Ormskirk  Union  ought  not  to 
ave  been  made.  By  the  provisions  of  s.  34  of 
the  Divided  Parishes  Act,  1876,  three  years' 
residence  in  a  parish  confers  a  settlement  in 
that  parish,  but  that  provision  is  subject  to 
s.  1  of  tne  Poor  Removal  Act,  1846, 
which  provides  that  certain  times  are  to  be 
excluded  in  computing  the  length  of  resi- 
dence, and  among  those  times  are  the  times 
during  which  a  person  "  shall  be  confined  as 
a  patient  in  a  liospital."  The  question  in 
this  case  is  whether  this  Home  for  Epileptics 
is  a  "  hospital "  within  the  meaning  of  that 
section.  There  is  no  definition  of  "hospital " 
in  the  Act,  but  there  is  one  in  the  Lunacy  Act, 
1890,  s.  341,  which  says  :  "  *  Hospital '  means 
any  hospital  or  part  of  a  hospital,  or  other 
house  or  institution  (not  being  an  asylum^ 
wherein  lunatics  are  received  and  supported 
wholly  or  partly  by  voluntary  contributions, 
or  by  any  charitable  bequest  or  gift,  or  by  ap- 
plying tne  excess  of  payments  by  some 
patients  for  or  towards  the  support,  pro- 
vision, or  benefit  of  other  patients."  The 
mere  fact  that  7«.  6c£.  a  week  was  paid 
for  this  pauper  does  not  prevent  the  build- 
ing from  being  a  hospital.  The  institution 
is  in  a  great  part  supported  by  charity.  It 
is  a  hospital  for  epileptics,  and  therefore 
comes  under  the  section,  and  the  order  of 
removal  ought  therefore  to  be  quashed. 

Brooke  Little,  for  the  respondents. — The 
institution  in  tnis  case  is  not  a  hospital. 
A   hospital  is  a  place   where   people   are 
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medically  treated  for  disease  or  accidents. 
The  section  here  speaks  of  being  "confined." 
That  would  seem  to  intimate  some  de^ee  of 
compulsion  which  does  not  exist  m  the 
present  case.  In  this  "home "the predominant 
feature  was  the  employment  and  recreation 
of  those  who  were  unable  to  earn  their 
livelihood  in  the  world  owing  to  their  being 
afflicted  with  epilepsy.  He  referred  to 
St.  Olav^s  Union  v.  Canterbury  Union, 
[1897]  1  Q.  B.  682  ;  61  J.  P.  371. 

Lord  Alveestone,  C.  J.— This  case  raises 
a  somewhat  important  point,  which  we 
have  to  decide  upon  principle.  The  question 
arises  between  the  Ormskirk  Union  and  the 
Chorlton  Union  as  to  whether  the  removal 
of  this  pauper  can  be  ordered  to  the  Orms- 
kirk Union  because  he  had  acquired  a  lecal 
settlement  in  that  union  by  having  resided 
for  more  than  three  years  in  a  Home  for 
Epileptics,  situated  in  that  union.  That 
depends  on  s.  1  of  the  Poor  Removal  Act, 
1846  (9  <fe  10  Vict.  c.  66),  which  provides 
that  noj)erson  shall  be  removed  from  any 
parish  m  which  he  had  resided  for  five 
years  [now  one  yearl  with  the  proviso  that 
the  time  during  which  he  should  be  confined 
as  a  patient  in  a  hospital  shall  be  excluded 
from  the  computation.  I  cannot  ex- 
haustively lay  aown  the  reasons  for  that 
section,  but  it  seems  to  me  to  exclude  from 
the  computation  of  time  necessary  for 
acquiring  a  settlement  all  residences  which 
do  not  ciepend  upon  the  will  of  the  person, 
and  among  such  residences  are  the  cases  of 
people  confined  as  patients  in  a  hospital, 
tiow  the  facts  here  are  that  the  friends  of 
this  poor  man  send  him  to  this  institution 
at  Ormskirk  to  be  treated  there,  but  not 
solely  medically,  for  his  affliction.  He 
remains  there  some  years,  and  then  is  dis- 
charged as  incurable.  I  think  that  this 
institution  does  come  within  the  word 
"hospital"  in  the  section.  I  thought  at 
first  the  fact  that  psmnent  was  made  for 
him  might  make  a  oinerence,  but  there  are 
many  hospitals  at  which  people  pay  partly 
or  wholly  for  treatment.  I  tnink  it  would 
be  too  narrow  a  construction  of  the  section 
to  say  that  parent  would  prevent  this 
home  from  bemg  a  hospital  within  the 
meaning  of  the  section.  I  think  the  pauper 
is  not  removable,  and  that  the  order  of  the 
justices  should  be  quashed. 

Wills,  J. — I  am  of  the  same  opinion.  I 
should  like  to  add  one  word  as  to  the  con- 
tention ur^ed  b^  the  respondents  that  as 
the  pauper  in  this  case  went  voluntarily  to 
a  paying  institution^  that  would  prevent  the 
section  from  applymj^.  Now,  m  all  these 
cases  there  is  some  kind  of  compulsion.    If 
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a  man  wants  treatment  of  a  certain  kind  he 
cannot  get  it  unless  he  goes  to  a  hospital 
or  a  home  such  as  the  one  in  the  present 
case.  It  seems  to  me  the  residence  nere  is 
of  an  entirely  different  kind  from  the  resi- 
dence of  a  man  who  is  pursuing  the  ordi- 
nary course  of  his  life  m  a  place,  not  a 
residence  which  is  imposed  upon  him  by  the 
will  of  others  or  by  the  necessity  of  sick- 
ness. If  we  were  told  that  this  Home  for 
Epileptics  was  not  a  hospital  within  the 
meaning  of  this  section,  it  would  impose 
upon  parishes  in  which  such  institutions 
happened  to  be  situated  far  too  great  a 
buraen,  for  if  persons  went  to  stay  m  such 
institutions  for  more  than  three  years, 
their  maintenance  would  be  saddled  upon 
the  rates  of  that  particular  parish.  I  thmk 
that  the  legislature  aimed  at  the  exclusion 
of  such  places. 
Channell,  J.-— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellants :  Eowcliffes, 
Rawle  &  Co.,  for  Alfred  Dickinson, 
Ormskirk. 

Solicitors  for  the  respondents  :  Gibson 
and  Weldon,  for  J.  H.  Wild,  Manchester. 
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Novmiher  3,  1902. 

TrOMANS  V,   HODOKINSON. 

Gaining  and  wagering — Bar  of  public- 
house — User  Dy  bookmaker  for  pur- 
pose of  betting— Betting  Act,  1863 
(16  &  17  Vict.  c.  119),  s.  3. 

The  appellant,  a  bookmaker^  wa^s  in  the 
hcUnt  of/reqiienting  the  bar  ofapublic- 
houae  at  certain  hpurs  for  the  purpose 
of  carrying  on  his  calling  as  a  ready- 
money  bookmaker  with  persons  resort- 
ing tkeretOy  who  tvere  aware  ikat  he  wa» 
carrying  on  such  business  in  the  bar. 
Such  Imsiness  was  carried  on  tmder 
some  arrangem^ent  or  v/nderstcunding 
with  the  kmdlord,  but  the  appellant 
did  not  occupy  any  specific  j^ortion  of 
the  bar. 

Held,  that  on  the  ahoye  facts  the  appellant 
was  rightly  convicted  of  ^^usiiig"  the 
bar  far  the  purpose  of  betting^  contrary 
to  the  Betting  Act,  1853,  s.  3. 

BelUm  V.  BusbyXim]  2  Q.  B.  380 ;  63  J.  P. 
709,  followed. 

Case  stated  by  justices  of  the  peace  in 
and  for  the  county  of  Stafford. 
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At  a  i)etty  sessions  held  at  Old  Hill,  two 
informations  were  preferred  a^nst  the 
appellant  by  the  respondent,  Hodgkinson 
(inspector  of  police),  tnat  the  appellant,  on 
the  26th  and  3l8t  days  of  March,  1902,  at 
Ciadley  Heath,  in  the  county  of  Stafford, 
being  a  person  using  the  Kailway  Inn, 
Cradlev  Heath,  did  unlawfully  use  the 
same  for  the  purpose  of  betting  with  per- 
sons resorting  thereto,  contrary  to  s.  3  of 
16  <fe  17  Vict.  c.  119  (the  Betting  Act, 
1-863). 

At  the  same  court  four  informations  were 
also  preferred  by  the  respondent  that  one 
Thomas  Insull,  on  March  26th  and  31st, 
and  on  April  1st  and  5th,  1902,  did  at  the 
Railway  Inn  commit  offences  against  s.  3 
of  the  same  Act  similar  to  the  offences  pre- 
ferred against  the  appellant,  and  four  in- 
formations were  also  preferred  at  the  same 
court  by  the  respondent  against  one  Thomas 
Scriven  for  permitting  the  Railway  Inn  to 
be  opened,  kept,  and  used  for  the  purpose 
of  betting  on  certain  events  and  contin- 
gencies of  and  relating  to  certain  horse- 
racing,  contrary  to  s.  3  of  the  same  Act. 

These  informations  against  the  appellant, 
and  Scriven  and  Insull  were  (at  the  request 
of  the  defendants)  heard  together  in  the 
month  of  April,  1902,  when  the  justices 
convicted  each  of  the  defendants  and  fined 
the  appellant  £200  and  costs,  Scriven  £100 
and  costs,  and  Insull  £25  and  costs,  sub- 
ject to  this  case. 

Upon  the  hearing  of  the  informations  the 
following  facts  were  proved  before  the 
justices.    Thomas  Scriven  was  occupier  and 

Eroprietor  of  the  Railway  Inn,  a  fully 
censed  house,  in  which  among  other  rooms 
was  a  room  known  as  the  bar  or  tap-room, 
to  which  customers  of  the  hotel  as  such  haa 
access,  and  Scriven  was  the  person  licensed 
in  respect  thereof.  The  appellant  was  a 
ready-money  professional  bookmaker,  and 
Insull  was  a  clerk  employed  by  the  ap- 
pellant in  his  said  business.  The  appellant 
was  on  March  26th,  1902,  from  about  the 
hour  of  1  p.m.  until  about  2.30  p.m.,  at  the 
Railway  Inn,  and  his  clerk,  Insull,  was  also 
there.  The  appellant  was  for  part  only  of 
such  time  present  in  the  bar  or  tap-room  of 
the  hotel,  out  his  clerk,  Insull,  was  there 
present  during  the  whole  of  such  time.  The 
appellant  and  Insull  went  to  the  bar  or  tap- 
room for  the  purpose  of  making,  and  each  of 
them  there  made,  ready-money  bets  with 
persons  resorting  thereto,  and  Insull  in  so 
acting  was  acting  for  and  on  behalf  of  the 
appellant,  and  payments  being  winnings  on 
bets  made  on  former  occasions  were  there 
paid  by  the  appellant  to  applicants  in  the  bar 
14 
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or  tap-room  of  the  inn  after  referring  to  a 
certain  book  in  his  possession.  The  appellant 
and  Insull  were  on  March  31st  from 
about  1.30  p.m.  to  2  p.m.  in  the  bar  or  tap- 
room. Each  of  them  went  to  the  bar  or 
tap-room  for  the  purpose  of  making  ready- 
money  bets  with  persons  resorting  thereto. 
Ready-money  bets  were  there  made  by 
Insull,  and  payment  being  winnings  on  a 
bet  made  on  the  preceding  day  with  Insull 
was  there  made  by  the  appellant,  and  such 
bets  and  payments  were  made  by  Insull 
acting  for  and  on  behalf  of  the  appellant. 
The  appjellant  was  in  the  habit  of  frequent- 
ing the  inn  for  the  purpose  of  there  carrying 
on,  and  he  carried  on  in  the  bar  or  tap-room 
thereof,  at  stated  hours,  a  ready-money  netting 
business  with  persons  resorting  thereto,  the 
carrying  on  of  which  in  the  bar  or  tap-room 
was  known  to  such  persons,  and  was  Known 
to  and  pursued  imder  some  arrangement  or 
understanding  come  to  with  Thomas  Scriven, 
the  landlord.  At  the  hearing  before  the 
justices  no  evidence  was  given  that  the 
appellant  when  at  the  inn  obtained  refresh- 
ments or  used  the  house  for  that  purpose, 
or  was  a  customer  thereof,  nor  did  it  appear 
that  the  appellant  had  any  interest  in  the 
Railway  Inn  or  the  business  of  the  inn,  or 
that  he  had  any  control  over  or  took  any 
part  of  the  mana^ment  of  the  inn,  or  that 
in  the  betting  business  carried  on  in  the  bar 
or  tap-room  he  occupied  any  specific  part  of 
the  bar  or  tap-room.  On  the  part  of  the 
appellant,  it  was  contended  that  he  could 
not  be  convicted  on  the  grounds  that  the  bar 
or  tap-room  was  not  a  "  place  "  within  the 
meaning  of  16  &  17  Vict.  c.  119.  and  that 
the  use  of  the  bar  or  tap-room  by  the  ap- 
pellant was  not  a  use  by  him  thereof  for  the 
purpose  of  betting  with  persons  resorting 
thereto  within  the  meaning  of  that  Act. 
The  attention  of  the  justices  was  called 
to  the  following  cases :  Powell  v.  Kemp- 
Urn  Park  Racecawrse  Co,,  [1899]  A.  C.  143  : 
63  J.  P.  260;  BelUm  v.  Busby,  [1899] 
2  9.  B.  380 ;  63  J.  P.  709.  The  justices, 
actmg  on  the  authority  of  Belton  v.  Busby, 
vM  siwra,  were  of  opinion  and  held  that 
such  bar  was  a  "place,"  and  that  the  ap- 
pellant's actions  amounted  to  a  user  of  the 
same  for  the  purpose  of  betting,  contrary  to 
the  provisions  of  s.  3  of  that  Act,  and  they 
convicted  the  appellant.  The  question  for 
the  opinion  of  the  court  was  whether  the 
justices  upon  the  above  statement  of  facts 
came  to  a  correct  determination  and  decision 
in  point  of  law. 

G.  H,  Stutfield  for  the  appellant.— The 
conviction  was  wrong  and  ought  to  be 
quashed.    It  is  not  disputed  that  the  bar  of 
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a  public-house  is  a  place  within  the  meaning 
of  the  Act,  but  there  is  no  evidence  that  the 
api)ellant  used  it  for  the  purpose  of  betting 
which  is  prohibited  by  the  Act.  The  justices 
do  not  find  that  the  appellant  had  control  or 
occupation  of  the  bar  or  any  part  of  it.  It 
is  necessary  to  show  either  ownership,  occu- 
pation or  some  control  of  the  place  in  order 
to  prove  user  within  the  meaning  of  the  Act. 
Nothingof  the  sort  was  shown  in  the  present 
case.  The  mere  fact  that  a  bookmaker 
carries  on  his  business  in  the  public  bar  of 
an  inn  by  leave  of  the  publican  cannot 
amount  to  user  by  him.  Tnat  is  clear  from 
the  judgment  of  Lord  Halsbury,  L.C.,  in 
Powell  V.  Kempton  Park  Eacecourse  Co.y 
ri899]  A.  C.  pp.  158-160;  63  J.  P.  260. 
Keferring  to  the  words  of  the  statute,  "  or 
person  using  the  same,"  he  says,  "these 
words  occur  as  an  alternative  to  tne  owner 
of  the  place,  the  occupier  of  the  place,  the 
keeper  of  the  place  or  any  person  using  the 
place ;  these  are  all  put  in  one  category.  .  .  . 

1  think  it  is  clear  that  what  the  statute 
is  dealing  with  here  is  the  case  of  persons 
who  are  in  control  and  occupation  of  the 
place  which  is  assumed  to  oe  the  betting 
establishment."  Again  he  says  :  "  It  seems 
to  me  clear  that  the  thing  against  which  the 
enactment  is  levelled  is  any  place  used  in 
the  sense  I  have  explained.  Tnere  must  be 
a  business  conducted,  and  there  must  be  an 
owner,  occupier,  manager,  keeper  or  some 
person  who,  if  these  aesignations  do  not 
apply  to  him,  must  nevertheless  be  some 
other  person  who  is  analogous  to  and  is  of 
the  same  senus  as  the  owner,  keeper  or 
occupier  who  bets  or  is  willing  to  bet  with 
the  persons  who  resort  to  his  house,  room  or 
other  place."  Mere  t^tanding  by  wnile  bet- 
ting is  going  on  is  quite  insSScient  to  bring 
a  person  within  the  Act  as  a  "  person  using 
the  place."  There  was  no  evidence  that 
there  were  any  other  persons  resorting  to  the 
bar.    The  decision  in  Belton  v.  Busby,  [1899] 

2  Q.  B.  380:  63  J.  P.  709,  which  was  decided 
after  the  Kempton  Park  case,  is  a  direct 
authority  against  the  appellant's  contention. 
But  that  case  was  erroneouslv  decided.  No 
counsel  appeared  for  the  bookmaker  on  the 
appeal,  and  the  case  was  not  therefore  pro- 
perly argued  before  the  court.  In  that  case 
there  was  moreover  much  stronger  evidence 
of  a  contract  with  the  landlord,  and 
Gbaxtham,  J.,  savs  in  his  judgment  that 
the  bookmaker  had  something  in  the  nature 
of  a  ri^ht  or  Hoense  to  use  the  bar.  There  is 
no  evidence  of  that  sort  in  this  case,  and  the 
conviction  ought,  therefore,  to  be  quashed. 

W.  Shaketjpeare  for  the  respondent  was 
not  called  upon. 
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Lord  Alvekstone,  C.  J. — I  am  of  opinion 
that  this  conviction  must  be  affirmed.  It 
could  not  be  contended  by  the  counsel  for 
the  appellant  that  the  bar  of  the  public- 
house  was  not  a  place  "within  the  meaning  of 
the  Act,  but  it  was  argued  that  because  the 
appellant  had  no  interest  in  the  inn  and  had 
not  a  distinct  license  from  the  landlord  of 
the  house  the  appellant  could  not  be  con- 
victed of  "using  the  bar  for  the  purposes 
prohibited  by  tne  Act.  Quite  apart  from 
the  case  of  Belton  v.  Bushy,  supra,  decided 
by  Gbantham  and  Bruce,  JJ.,in  1899,  the 
facts  found  by  the  magistrates  in  this  case 
are  quite  sufficient  to  support  a  conviction. 
If  you  find  a  man  habitimlly  using  "  a  place" 
within  the    meaning  of   the  Act  for   the 

Eurjjose  of  carrying  on  the  business  of 
etting,  then  he  commits  an  offence  under 
the  Act.  In  my  opinion  the  judgment  of 
Lord  Halsbury,  L.C.,  in  the  Kempton  Park 
case  lays  down  nothing  to  the  contrary. 
In  Belton  v.  Busby,  supra,  the  judges  came 
to  the  same  conclusion  on  precisely  similar 
facts.  That  case  was  rightly  decided,  and 
is  a  direct  authority  in  favour  of  the  view 
that  the  conviction  in  this  case  should  be 
confirmed. 

Wills,  J. — I  am  of  the  same  opinion.  I 
entirely  agree  with  the  decision  in  Belton  v. 
Busby,  supra.  The  fact  that  the  appellant 
took  no  refreshment  in  the  house  does  not 
seem  to  me  to  affect  the  matter.  He  would 
equally  have  committed  an  offence  under 
the  Act  if  he  or  the  persons  doing  business 
with  him  had  done  so. 

Channell,  J. — I  am  of  the  same  opinion. 
The  facts  found  by  the  magistrates  show 
that  the  appellant  used  this  bar  as  a  betting- 
house,  and  that  is  the  test  laid  down  in  the 
Kempton  Park  case. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Judge  and 
Priestley  for  Philip  Baker  k  Co.,  Bir- 
mingham. 

Solicitors  for  the  respondent :  Wainwright 
&  Co.  for  John  W.  Clulow,  Brierley  Hill. 


13 


THE  JirSTICB  OP  THE  PEACE. 


WiRRAL  R.  D.  C.  V,  Carter. 

6T  J.  P.  81. 

KING'S   BENCH   DIVISION, 


(Before  the  Lord  Chief  Justice  op  Eng- 
land, Mr.  Justice  Wills,  and  Mr. 
Justice  Channell). 

WiRRAL  Rural  District  Council  v. 
Carter. 

Jcmuary  16, 1903. 

Appeal  from  county  court — Private  Street 
Works  Act — Apportionment — Notice  to 
owner  a  condition  precedent. 

An  apportionment  of  costs  upon  an  owner 
tmder  «.  14  o/  the  Private  Street  Works 
Actf  1892,  is  hadymless  notice  of  the  pro- 
visional  apportionment  has  been  duly 
served  on  the  owner. 

This  was  an  appeal  bv  the  plaintiffs  from  a 
judgment  given  oy  his  nonour  Judge  Bowen 
at  the  Birkenhead  County  Court,  in  an 
action  to  recover  £60  3«.  6c?.  and  interest 
under  the  Private  Street  Works  Act,  1892, 
s.  14,  bein^  the  costs  apportioned  upon  the 
defendant  m  respect  of  private  street  works 
executed  by  the  plaintiffs  at  Quarry  Road, 
Heswall,  near  Neston. 

Heswall  is  a  place  in  the  district  of  the 
Rural  District  Council  of  Wirral,  to  which 
the  Private  Street  Works  Act,  1892,  was 
applied  by  an  order  of  the  Local  Govern- 
ment Board,  made  under  s.  4  of  the  Private 
Street  Works  Act,  1892.  dated  November 
20th,  1896.  By  s.  14  of  that  Act  "  the  urban 
authority,  if  they  think  fit,  may  from  time 
to  time  .  .  .  recover  summarily  ... 
as  a  simple  contract  debt  by  action  in  any 
court  of  competent  jurisdiction,  from  the 
owner  for  the  time  being  of  any  premises  in 
respect  of  which  any  sum  is  due  for 
expenses  of  private  street  works  the  whole 
or  any  portion  of  such  sum,  together  with 
interest  at  a  rate  not  exceeding  four 
pounds  per  centum  per  annum,  from  the 
date  of  the  final  apportionment  till  payment 
thereof." 

By^  s.  267  of  the  Public  Health  Act,  1875, 
"notices,  orders  and  any  other  documents  re- 
Guired  or  authorised  to  be  served  under  this 
Act  may  be  served  by  delivering  the  same 
to  or  at  the  residence  of  the  person  to  whom 
they  are  respectively  addressed,  or  where 
addressed  to  the  owner  or  occupier  of 
premises  by  delivering  the  same  or  a  true 
copy  thereof  to  some  person  on  the  premises, 
or  if  there  is  no  person  on  the  premises  who 
can  be  so  served,  by  fixing  the  same  on 
some  conspicuous  part  of  the  premises  ;  they 
may  also  oe  served  by  post  by  a  prepaid 
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letter  .  .  .  any  notice  by  this  Act 
required  to  be  given  to  the  owner  or  occu- 
pier of  any  premises  may  be  addressed  by 
the  description  of  the  *  owner'  or  'occu- 
pier' of  the  premises  (naming  them)  in 
respect  of  which  the  notice  is  given,  with- 
out further  name  or  description. 

The  Rural  District  Council  of  Wirral  had 
executed  private  street  works  at  Quarry 
Road,  Heswall,  and  had  made  an  apportion- 
ment on  the  premises  fronting,  adjoming,  or 
abutting.  Notice  of  the  provisional  appor- 
tionment was  served  by  post  on  the  pre- 
mises of  the  Heswall  QuanyCompany,  the 
envelope  being  directed  to  "HeswaJil  Quarry 
Company  (Limited),  D.  Robinson,  Manager.^' 
In  the  provisional  apportionment  the 
quarry  company  were  described  as  the 
owners.  In  the  final  apportionment  the 
quarry  company  were  again  described  as  the 
owners,  and  the  envelope  was  addressed  as 
before  and  was  received  by  Robinson. 
Subsequently  the  final  apportionment  was 
amended  by  the  insertion  of  the  defendant's 
name  as  owner,  and  a  copy  was  sent  to  him. 
Robinson  was  the  defendant's  uncle,  and 
was  tenant  at  the  time  of  the  Local  Govern- 
ment inquiry.  The  defendant  was  owner, 
and  no  notice  of  the  provisional  apportion- 
ment had  been  served  on  him. 

Macmorran^  K.C.,  and  Naldrett  for  the 
plaintiffs.— By  Part  I.  of  the  schedule  to  the 
ftivate  Street  Works  Act,  the  provisional 
apportionments  *' shall  state  the  amounts 
charged  on  the  respective  premises  and  the 
names  of  the  respective  owners,  or  reputed 
owners,  and  shall  also  state  whether  the 
apportionment  is  made  according  to  the 
frontage  of  the  respective  premises  or  not, 
and  the  measurements  of  the  frontages,  ana 
the  other  considerations  (if  any)  on  which 
the  apportionment  is  based."  The  quarry 
company  were  "the  reputed  owners,^'  and 
the  notice  was  sufficient.  The  alternative 
of  "reputed  owners,"  which  is  not  to  be 
found  in  Uie  Public  Health  Act,  1875.  is 
inserted  in  the  Private  Street  Works  Act, 
1892,  and  the  operation  of  the  Act  {cf,  ss.  7, 
8.  11,  12  and  14)  is  intended  to  be  wider 
than  that  of  the  Public  Health  Act.  The 
cases  under  the  Public  Health  Act,  1875, 
s.  150,  do  not  apply,  as  that  section  is 
superseded  in  places  which  have  adopted 
the  Private  Street  Works  Act. 

Lord  Alverstone.— Can  you  say  that  you 
have  fulfilled  s.  267  of  the  Pubhc  Health 
Act,  1875,  in  accordance  with  which  notice 
has  to  be  served  1  (Reads  the  section  ;  see 
above.)  Notice  must  be  addressed  to  the 
person  as  owner,  so  that  the  real  owner  may 
open  it. 
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Carver,  K.C.,  and  Higby  Swift  for  defen- 
dants.— Notice  has  clearly  not  oeen  served 
withia  the  meaning  of  the  statute,  and 
therefore  the  defendant  is  not  bound  by 
the  apportionment.  TTiis  is  shown  by 
Jarrow  Local  Board  v.  Kennedy,  L.  R.  6 
Q.  B.  128  ;  35  J.  P.  248  ;  ffandsww'tk  Urban 
District  Council  v.  DerringUyii,  77  L.  T. 
(n.s.)  73,  and  Wallsend  Local  Board  v. 
Murphy,  61  L.  T.  (n.s.)  777.  (Reads 
note  p.  742  of  Macmorran's  edition  (eth)  of 
Lumiey's  Public  Health.)  (Lord  Alvbk- 
isTONE :  "That  clearly  goes  too  far.")  The  need 
for  notice  under  thePrivateStreet  Works  Act, 
1892,  is  even  greater  than  under  the  Public 
Health  Act,  1875.  By  s.  6  of  the  former 
Act,  copies  of  the  resolution  "  shall  be  served 
on  the  owner  of  the  premises  shown  as 
liable  to  be  charged  in  the  provisional 
apportionment  withm  seven  days  after  the 
date  of  the  first  publication."  Notice  must 
be  in  strict  accordance  with  the  statute  and 
is  a  condition  precedent. 

The  LoBD  Chiep  Justice. — I  have  come 
to  the  conclusion  that  the  county  court  judge 
is  ri^^ht.  I  should  have  been  glad  to  have 
decided  otherAvise,  because  I  have  little 
doubt  that  the  defendant  did  in  fact,  though 
not  in  law,  receive  the  notice,  and  that  there 
are  no  merits  in  the  defendant's  objection. 
Undoubtedly,  before  the  passing  of  Uie 
Private  Street  Works  Act,  1892,  where  work 
was  done  under  s.  150  of  the  Public  Health 
Act,  1875,  it  has  been  held  that  Uie  absence 
of  service  upon  an  owner  prevented  that 
owner  from  oeinff  charged  with  the  appor- 
tioned sum,  and  that  service  on  a  previous 
owner  would  not  do.  In  applying  the  law 
here  we  have  taken  account  of  the  cases 
under  that  section  (above  cited).  The  Act 
of  1892  gives  important  rights  and  privi- 
leges to  the  persons  who  are  goins  to  be 
charged.  Thev  can  raise  at  an  early  stage 
before  the  work  is  done  a  number  of  objec- 
tions, some  of  which  they  could  not  pre- 
viousljr  raise  at  all.  For  instance,  tney 
can  raise  the  objection  that  the  highway  is 
not  repairable  bv  the  inhabitants  at  large. 
It  is  provided  by  the  Act  of  1892,  s.  8, 
that  those  objections  cannot  be  raised  in 
any  other  proceedings  except  in  the  way 
contemplated  by  the  Act.  In  those  circum- 
stances, when  we  look  at  the  Act  of  1892,  it 
seems  that  effective  service  is  as  necessary  or 
more  necessary  under  it  as  it  was  in  the 
case  of  proceedings  under  s.  150  of  the 
Act  of '  1875.  That  has  been  met  by  the 
plaintiffs  by  the  contention  that  there  is 
a  fundamental  distinction  between  the  two 
sections,  there  being  an  option  under  s.  150 
for  the  owner  to  do  the  work  himself.  It 
had  been  pointed  out  that  aJthough  there 
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was  that  option  it  was  one  of  which  owners 
never  availed  themselves.  They  never  do 
the  work.  Therefore  the  Act  of  1892  shows 
that  a  notice  is  at  least  as  necessary  as 
under  the  earlier  Act.  Moreover,  the  Act  of 
1892  contains  a  provision  that  copies  shall 
be  served  on  the  owners  of  premises  shown 
as  liable  to  be  charged,  and  there  are  provi- 
sions as  to  service  Avhich  show  that  there 
are  means  of  service  in  cases  where  the 
owners  are  not  known.  Though  it  was 
possible  that  if  Carter  had  had  notice  he 
would  have  done  nothing,  we  are  bound  to 
say  that,  as  the  notice  was  not  served  upon 
him,  he  is  not  a  person  liable  to  pay  the 
amount  claimed.  It  has  been  said  for  the 
plaintiffs  that  that  is  cured  by  s.  12  of 
the  Act  of  1892,  which  provides  that  after 
the  work  is  done  a  final  apportionment  shall 
be  made,  and  certain  rights  of  objection  are 
given  to  the  owner.  But  those  are  not  the 
same  rights  as  are  given  to  the  owner  by 
8.  7  of  the  same  Act ;  therefore  to  say  that 
the  man  has  had  that  opportunity  does  not 
put  him  in  the  same  position  as  he  would 
nave  been  in  if  he  had  had  notice  under 
s.  7.  Notice  of  the  provisional  apportion- 
ment Lb  therefore  a  necessary  condition  to 
the  liability  of  an  owner,  and  this  appeal 
must  be  dismissed. 

Wills,  J. — I  agree.  In  deciding  a  point 
of  this  sort  one  should  always  consider  what 
the  words  of  the  statute  are  for,  and  what 
are  the  consequences  of  obedience  or  dis- 
obedience. Such  a  consideration  confirms 
us  in  this  conclusion.  So  does  s.  12.  The 
only  righto  given  to  the  owner  which  are 
worth  having  under  this  Act  are  those  which 
are  ^veu  him  to  exercise  at  the  time  of  the 
provisional  apportionment. 

Channell,  J. — I  concur  with  some  reluc- 
tance, because  if  the  notice  had  been 
addressed  in  a  slightly  different  way 
Mr.  Garter  would  have  nad  to  pay.  The 
learned  county  court  judge  has  mbtaken 
the  meaning  of  "reputed  owner"  in  the 
schedule  to  this  Act.  It  means  the  person 
reasonably  believed  by  the  local  autnority 
to  be  the  owner.  If  tne  notice  had  simply 
been  addressed  to  the  owner  of  the  property 
instead  of  to  the  manager,  and  Mr.  Carter 
had  got  the  notice  he  would  have  been  liable. 
I  agree  that  it  is  iust  as  important  undef 
this  Act  as  under  tne  Public  Health  Act  thsLt 
notice  should  be  a  condition  precedent. 

Solicitors  for  plaintiffs :  CunHffe  and 
Davenport,  for  W.  H.  Churton,  Clerk  to 
Wirral  Rural  District  Council. 

Solicitors  for  defendante :  J.  E.  and 
H.  Scott,  for  Thompson,  Hughes,  and 
Mathison,  Birkenhead. 
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Jime  23, 1902. 

Gage  v.  Wben. 

Public  health  —  General  district  rate  — 
Exemption  on  ground  of  non-occupa- 
tion —  Beneficial  occupation  —  House 
used  as  boarding-house  in  summer,  but 
closed  in  winter  — Liability  to  rate  — 
Public  Health  Act,  1875  (38  &  39  Vict, 
c,  65),  s.  211  (2). 

The  retpondent  took  a  lecue  ofandfwmiahed 
a  lunue  for  the  purpose  of  receiving 
boarders.  She  aid  riot  reside  in  the 
house,  and  at  the  beginning  of  winter 
she  removed  from  the  house  all  her 
furniture,  except  some  fljctures  a/nd  other 
articles  which  she  had  hired  from  iJie 
previous  tenant,  amd  with  the  exceptum 
of  these  iixtwes  the  house  was  empty 
during  the  winter.  The  retp&wdent  in- 
tended  to  return,  and  in  fact  did  return 
to  the  h^yuse  at  the  begiivning  of  the 
following  summier  when  the  occupation 
was  likely  to  be  profitable,  and  she  re- 
furnished the  house.  She  claimsd 
exemption  from  a  general  district  rate 
for  the  period  of  the  lovnter  during  which 
the  house  was  empty,  upon  the  grownd 
that  thepremises  were  then  ^^wnoceupied  " 
tjoithin  s.  211  (2)  of  the  Public  Health 
Act,  1875. 

Held,  that  the  respondent  vhis  in  beneficial 
occupation  of  the  house  during  the  whole 
of  the  time,  aTid  was  not  entitled  to  the 
exemption  in  s.  211  (2)  of  the  Act 

Case  stated  by  justices  of  the  peace  in  and 
for  the  borough  of  Lowestoft. 

At  a  court  of  summary  jurisdiction  in 
Lowestoft  on  November  1st,  1901,  Mrs. Wren, 
the  respondent,  appeared  in  answer  to  a 
summons  issued  upon  the  complaint  of 
Frederich  Gage^  rate  collector,  the  appellant, 
under  the  Public  Health  Act,  1875,  for  that 
she  being  a  person  duly  rated  and  assessed 
to  a  certain  urban  sanitary  and  general  dis- 
trict rate  for  the  borough  of  Lowestoft, 
bearing  date  March  12th,  1901,  in  respect 
of  certain  premises  known  as  "  Tremelling  " 
in  Cliff  Koad,  Lowestoft,  in  the  sum  of 
£12  9«.  2^.,  had  not  paid  the  same  and  had 
refused  to  do  so. 

The  justices   dismissed   the   complaint 

Upon  the  hearing  the  following  facts  were 

proved  or  admitted.    An  urban  sanitary  and 

general  district  rate  for  the  borough  of  Lowes- 
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toft  was  duly  made  on  March  12th,  1901,  for 
the  period  from  January  1st,  1901,  to 
June  dOth,  1901,  and  the  respondent  was 
rated  thereby  in  respect  of  a  dwelling-house 
known  as  "Tremelling,"  situate  on  Cliff 
Road,  Lowestoft,  at  2s.  2d.  in  the  pound  on 
the  annual  value  of  £115  in  the  sum  of 
£12  9s.  2d. 

The  respondent  lived  at  the  Esplanade, 
Lowestoft,  and  rented  the  house  now  in 
Question  on  a  three  years  tenancy  from 
June  24th,  1900,  at  a  rent  of  £100  for  the 
first  year,  and  £130  for  the  second  and  third 
years,  and  furnished  it  to  use  as  a  house  for 
receiving  boarders  or  lodgers.  Previous  to 
the  respondent  renting  the  house  it  was 
occupied  by  another  tenant,  who  left  a 
quantity  of  fixtures  and  fittings  in  the  house, 
and  these,  as  set  out  in  a  scheaule  which  was 
annexed  to  the  case,  the  respondent  agreed 
to  hire  of  the  previous  tenant  during  the 
respondent's  three  years  tenancy  of  the 
house  at  a  rental  of  £3  lOs.  per  annum,  and 
undertook  to  repair  any  damage  at  the 
expiration  of  the  tenancy,  reasonable  wear 
and  tear  excepted.  On  December  22nd,  1900, 
the  respondent  removed  all  her  furniture 
and  effects  from  the  house,  selling  some  and 
storing  the  rest.  She  also  removed  the  door- 
mat in  the  hall  included  in  the  schedule 
of  fixtures  hired  of  the  previous  tenant 
AH  the  other  fixtures,  fittmgs  and  things 
hired  of  the  previous  tenant  were  left  in  the 
house.  These  fixtures,  etc.,  were  described 
in  the  schedule  as  being  the  property  of  the 
previous  tenant,  and  were  stated  to  be  of 
the  value  of  £63.  The  respondent  admitted 
that  she  did  not  have  the  water  supply  of  the 
house  cut  off,  and  that  she  intended  to  return 
to  the  house  the  next  summer ;  that  she  did 
not  put  up  a  notice  in  the  house  *'To  be 
let,''  and  that  she  told  the  rate  collector  (the 
appellant)  when  the  rate  in  question  was 
demanded  of  her,  that  she  had  removed  her 
furniture  in  order  to  escape  liability  for  the 
rate.  On  May  17th,  1901,  the  respondent 
returned  to  the  house  and  re-f  umiBhed  it,  but 
with  the  exception  of  the  fixtures  and  fittings 
referred  to  the  house  was  absolutely  emp^ 
from  December  22nd,  1900,  to  May  17th,  1901. 
>  On  the  part  of  the  appellant  it  was  con- 
tended that  the  respondent  removed  her 
furniture  to  avoid  her  liability  to  pay  the 
rates  and  intending  to  return,  and  that  the 
respondent  was  in  occupation  of  the  pre- 
mises during  the  whole  of  the  period  for 
which  the  rate  was  made,  and  was  not  within 
the  exemption  contained  in  s.  211  (2)  of  the 
Public  Health  Act,  1875,  and  was  liable  to 
pay  the  whole  rate. 

On  the  part  of  the  respondent  it  was 
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contended  that  she  only  left  upon  the  pre- 
mises such  things  as  are  usually  taken  by  an 
incoming  tenant  from  an  outgoing  tenant — 
things  which  she  was  not  entitled  to  remove ; 
and  also  that  the  fixtures  and  fittings  were 
part  of  those  thin^  and  were  not  thin^ 
like  furniture,  with  which  occupation  is 
constituted,  and  that  under  the  circum- 
stances stated  above  the  premises  were 
unoccupied  from  December  22nd,  1900,  to 
May  17th,  1901,  and  that  she  was  only 
liable  to  pav  the  portion  of  the  rate  for 
the  period  between  May  18th,  1901,  and 
June  dOth,  1901,  and  that  it  was  quite 
immaterial  whether  the  respondent  left  the 
house  unoccupied  intentionally  and  for  the 
purrose  of  escaping  the  rates.  The  cases 
of  Hex  V.  Inhabitants  of  Bedtoorth^  8  East, 
387,  and  Willing  v.  St,  Fancras  Assessment 
Committee,  2  Q.  B.  D.  581  ;  41  J.  P.  662, 
were  cited  by  the  respondent  as  authorities 
that  mere  payment  of  rent  was  no  criterion 
of  occupation. 

The  justices  found  as  a  fact  that  the  pre- 
mises were  unoccuped  from  December  22nd, 
1900,  to  May  17tlL  1901,  and  that  the  respon- 
dent was  not  liable  to  pay  the  rate  for  that 
period,  and  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court 
was  whether  the  justices  upon  the  above 
statement  of  facts  came  to  a  correct  deter- 
mination and  decision  in  point  of  law, 
and  if  not  what  should  be  done  in  the 
premises. 

The  Public  Health  Act,  1875(38  &  39  Vict. 
c.  55),  s.  211,  provides  :  "  With  respect 
to  the  assessment  and  levving  of  general 
district  rates  under  this  Act  the  follow- 
ing orovisions  shall  have  eflfect,  namely, 
(1)  General  district  rates  shall  be  made  and 
levied  on  the  occupier  of  all  kinds  of  property 
for  the  time  being  by  law  assessable  to  any 
rate  for  the  relief  of  the  poor,  and  shall  be 
assessed  on  the  full  net  annual  value  of  such 
property,  .  .  .  (2)  If  at  the  time  of  mak- 
ing any  general  district  rate  any  premises 
in  respect  of  which  the  rate  may  be  made 
are  unoccupied,  such  premises  shall  be  in- 
cluded in  tne  rate,  but  the  rate  shtdl  not  be 
charged  on  any  person  in  respect  of  the 
same  while  they  continue  to  be  unoccupied ; 
and  if  anv  such  premises  are  afterwards 
occupied  during  any  part  of  the  period  for 
which  the  rate  was  made  and  before  the 
same  has  been  f ullv  paid,  the  name  of  the 
incoming  tenant  snail  be  inserted  in  the 
rat^  and  thereupon  so  much  of  tlie  rate  as 
at  the  commencement  of  his  tenancy  maybe 
in  proportion  to  the  remainder  of  the  said 
period  shall  be  collected,  recovered  and  paid 
m  the  same  manner  in  all  respects  as  if^the 
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premises  had  been  occupied  at  the  time 
when  the  rate  was  made." 

C.  A.  Russell,  K.C.  {W.  Wills  and  J,  Q. 
Pease  with  him),  for  the  appellant. — The 
justices  found  as  a  fact  that  the  premises 
were  unoccupied  during  the  winter  months, 
and  that  therefore  the  respondent  was  not 
liable  to  pay  the  rate  for  tnat  period.  The 
court  is  not  bound  by  that  finding  as  a 
finding  of  fact.  It  is  not  a  finding  of  fact ; 
it  is  an  inference  of  law  from  the  facts  pre- 
viously found  by  the  justices,  and  the  court 
has  power  to  review  it  The  justices  were 
wrong  in  holding  that  the  respondent  did 
not  occupy  the  premises  during  that  period* 
She  was  in  occupation  in  point  of  law  all 
the  time.  She  deuberately  left  these  chattela 
in  the  house  with  the  intention  of  retuminj^ 
in  the  summer,  when  the  occupation  woula 
be  profitable  to  her.  She  intended  to  re- 
turn, and  did  not  intend  to  let  the  house  to 
a  new  tenant,  so  that  the  case  of  an  outffoinff 
tenant,  who  leaves  the  house  unoccupied  and 
has  no  intention  of  returning,  but  wishes  to 
let  the  house  to  a  new  tenant,  does  not 
apply  here.  She  left  in  the  house  fixtures 
and  other  chattels,  and  had  a  user  of  the 
house  by  having  these  chattels  there.  Even 
if  a  house  is  unoccupied  in  the  ordinary 
sense,  yet  if  the  person  sought  to  be  rated 
uses  the  premises  for  the  purpose  of  keep- 
ing furniture  there,  or  for  any  similar  pur- 
pose, he  is  in  law  in  occupation  of  the 
premises,  although  at  the  time  he  does  not 
reside  there.  The  question,  therefore,  is 
whether  the  respondent  was  in  occupation 
during  this  period,  and  not  whether  she  re- 
sided there.  She  kept  these  chattels  in  the 
house,  not  for  the  purpose  of  letting  the 
house  to  a  new  tenant,  but  with  the  in- 
tention of  returning  and  refurnishing  the 
house  in  the  summer,  and  if  she  had  not  kept 
the  house  during  the  winter  she  could  not 
have  made  the  profit  out  of  it  during  the 
summer.  She  was  therefore  in  beneficial 
occupation  all  the  time,  and  was  not  entitled 
to  the  benefit  of  the  exemption  from  rating 
in  favour  of  unoccupied  premises.  He 
referred  to  Harter  v.  Overseers  of  Salford, 
6  B,  <fe  S.  591  ;  29  J.  P.  647 ;  Overseers  of 
Bootle  V.  Liverpool  Warehousing  Co,,  65  J.  P. 
740:  Mayor  of  Southend-on-Sea  v.  White, 
65  J.  P.  7 ;  Rex  v.  Inhabitants  of  Bedworih^ 
8  East,  387 ;  and  Willing  v.  St  Pancras 
Asses9m^ent  Committee,  2  Q.  B.  D.  581  ; 
41  J.  P.  662. 

A.  P,  Longstaffe,  for  the  respondent. — 
The  finding  of  fact  by  the  justices  that  the 
premises  were  unoccupied  is  suficient  and 
is  binding  upon  this  court.  That  is  enough 
to  bring  the  case  within  the  exemption  m 
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s.  211  of  the  Act.  Mere  legal  possession  is 
not  sufficient  to  constitute  occupation  within 
the  meaning  of  the  statute  of  Elizabeth; 
there  must  be  something  more  than  that  to 
render  the  person  liable  to  poor  rate  as  an 
occupier  :  per  Cave  and  Field,  JJ.,  in 
Smith  V.  jyew  Forest  Union,  53  J.  P.  661. 
This  decision  was  affirmed  by  the  Court  of 
Appeal  (54  J.  P.  324),  where  Lord  Esher, 
M.R.,  said  :  "  I  quite  agree  with  the  reason- 
ing of  Cave,  J.,  in  this  case.  Here  the 
owner  was  both  legal  owner  and  legally 
entitled  to  possession  of  this  land ;  but  he 
was  not  in  actual  possession " ;  Lindley, 
L.  J.,  said  :  "  I  agree,  and  think  there  was 
here  no  use  or  enjoyment  which  amounted 
to  occupation  "  ;  and  Lopes,  L.  J.,  said  :  "  In 
order  to  make  out  a  case  of  occupation 
under  the  statute  of  Elizabeth,  I  think 
there  must  be  some  use  and  enjoyment  of 
the  property  which  can  be  called  beneficial." 
The  mere  possibility  of  benefit  is  not 
enough  ;  there  must  be  some  actual  benefit 
derived  from  the  occupation  to  constitute 
occupation  within  the  statute  of  Elizabeth  : 
Stcdey  v.  OveneersofCastleton,  5  B.  <k  S.  505 : 
28  J.  P.  710,  where  a  mill  was  maintained 
in  a  fit  state  for  working,  but,  owing  to 
depression  in  trade,  was  not  worked  as  a 
mill,  but  was  kept  up  as  a  factory  with  its 
machinery  in  a  nt  state  for  working,  and  it 
was  held  that  the  mill  was  rateable,  not  as 
a  mill,  but  as  a  storehouse  for  the  machinery 
in  it.  In  the  present  case  there  was  no  such 
beneficial  occupation  of  the  house  as  is 
required  by  the  statute,  and  the  decision  of 
the  justices  was  therefore  right. 

Alverstone,  C.  J.— The  resiwndent  in  this 
case  conceived  the  idea  of  leaving  this  house 
unoccupied  for  part  of  the  six  months  in 
respect  of  which  this  rate  was  made,  and 
she  now  claims  to  say  that  she  was  when 
she  returned  to  the  house  in  the  position  of 
an  incoming  tenant  within  the  meaning  of 
the  last  part  of  sub-section  (2^  of  s.  211.  I 
think  she  was  not,  though  prooably  it  would 
not  be  enough  for  the  appellant  to  rely 
upon  that.  I  think  the  cases  have  laid  down 
a  perfectly  clear  line  in  these  matters,  and 
the  only  difficulty  is  one  of  application  of 
the  principle  to  the  particular  case.  My 
brothers  Ridley  and  Bigham,  in  the  case  of 
the  Overseers  of  Bootle  v.  Liverpool  Ware- 
l&msing  Co,,  sujrra,  decided  that  where 
persons  go  out  of  the  occupation  of  a  ware- 
house and  have  no  intention  to  come  back 
and  use  it,  there  was  not  occupation  within 
the  section.  The  case  of  Mayor  of  South- 
end-on-Sea  v.  White,  supra,  decided  that 
where  a  shopkeeper  went  out  of  possession, 
when  the  season  was  not  on,  and  left 
20 
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behind  more  things  than  the  tenant  in  this 
case  left — things  which  clearly  indicated 
that  he  was  coming  back — there  was  occu- 
pation. The  question  here  is  imder  which 
of  these  two  principles  this  case  falls.  If 
the  magistrates  had  stated  this  question 
and  found  it  as  a  question  of  fact,  and 
had  not  left  it  as  a  matter  of  law,  we 
might  have  been  in  a  difficulty ;  but  I  do 
not  think  that  they  intended  to  do  that. 
I  think  they  very  properly  stated  all  the 
evidence,  and  have  asked  us  to  sa^  whether 
they  have  drawn  a  right  conclusion  on  the 
evidence,  dealing  with  it  as  a  matter  of  law. 
The  respondent  was  a  tenant  for  three 
years ;  sne  paid  £100  as  rent  for  the  first 
year,  and  then  £130  a  year  for  the  remain- 
ing years,  and  she  took  the  house  for  the 
purpose  of  receiving  boarders  or  lodgers. 
She  removed  her  furniture,  and  I  will  take 
it  for  the  present  purpose  that  she  removed 
everything  except  such  things  as  an  in- 
coming tenant  would  have  to  take,  such  as 
fixtures,  blinds,  meters,  floorcloth,  and 
things  of  that  mnd.  I  quite  agree  that  if 
those  things  were  left  in  the  house,  and  if 
the  evidence  before  the  ma^giatrates  was 
that  they  were  only  left  with  a  view  of 
finding  a  purchaser  or  an  incoming  tenant, 
the  inference  of  law  to  be  drawn  from  that 
would  not  be  that  there  was  any  evidence  of 
occupation.  But  the  case  goes  on  to  say 
that  the  respondent  left  all  the  fixtures  and 
fittings  she  had  hired  from  the  previous 
tenant,  and  I  will  assume  that  they  were 
things  which  might  all  have  been  taken  by 
an  incoming  tenant;  she  admitted  she  did 
not  have  the  water  supply  cut  oflf :  that  she 
intended  to  return  to  tne  house  tne  follow- 
ing summer,  and  that  she  did  not  put  up 
any  notice  in  the  house  "To  be  let."  1 
exclude  from  consideration  the  statement 
that  she  did  it  with  the  intention  of  not 
paying  the  rate,  because  I  think  that  a 
great  deal  too  much  is  said  about  people 
evading  such  liabilities.  If  persons  are 
not  within  the  charging  Act,  then  they 
do  not  evade  the  liabiEties ;  they  simply  are 
not  liable  for  them.  Therefore,  if  the  re- 
pondent  thought  she  would  not  be  within 
the  charging  Act  by  going  out  of  possession, 
she  was  quite  entitled  to  do  it.  I  think 
that  the  proper  inference  of  law  to  be  drawn 
from  the  facts  is  that  the  respondent  had 
the  beneficial  occupation  of  this  house  dur- 
ing the  whole  time.  She  intended  to  come 
back  to  the  house,  and  she  might  come 
back,  and  she  made  no  attempt  whatever  to 
dispose  of  it,  nor  is  there  any  evidence  at  all 
that  she  meant  to  go  out  of  the  beneficial 
occupation  of  the  nouse  during  the  year. 
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Therefore,  I  think  on  these  facts  the  ma^- 
trates  ought  to  have  come  to  the  conclusion 
that  the  respondent  did  beneficially  occupy 
this  house  during  the  whole  of  the  rateable 
period,  and  not  merely  during  the  period — 
some  six  weeks — when  she  purported  to 
have  come  back  as  an  incoming  tenant.  I 
will  say  as  a  matter  of  fact  she  was  not  an 
incoming  tenant ;  and  therefore,  if  that  is  to 
be  the  standard  of  occupation  contemplated 
in  the  earlier  part  of  sub-section  (2),  it  is 
clear  that  she  would  not  have  been  exempt. 
I  think  the  magistrates  ought  to  have  found 
that  she  was  in  occupation  and  liable  for  the 
whole  period. 

Dablino,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  if  we  want  to  find  out 
whether  the  respondent  was  in  beneficial 
occupation  or  not,  we  are  entitled  to  con- 
sider what  is  the  natural  use  of  this  house 
in  the  hands  of  the  respondent.  This  case 
does  not  seem  to  me  to  be  in  the  least  like 
the  case  of  a  manufactory  which,  owing  to 
depression  in  trade,  or  some  such  reason,  is 
for  a  certain  time  useless  as  a  factory.  The 
intention  of  persons  who  rent  houses  of  this 
kind,  is  to  do  exactly  what  the  respondent 
in  this  case  did.  She  wanted  to  carry  on 
the  business  of  a  lodeing-house  keeper  at  a 
seaside  place  which  has  a  summer  season. 
It  is  a  place  which  is  profitable  during 
certain  seasons,  and  unprofitable  during  the 
rest  of  the  year.  The  occupation  and  the 
carrying  on  of  the  business  which  was  con- 
templated by  the  respondent  was  that  the 
busmess  would  best  and  most  profitably  be 
carried  on  if  she  were  there  dunng  the  busy 
season  and  went  away  and  shut  the  house 
up  and  thereby  diminished  the  expense  in 
every  direction  during  the  rest  of  the  time. 
To  my  mind  there  was  a  beneficial  occupa- 
tion of  the  house  all  the  time,  and  she  wad 
the  tenant  with  an  intention  to  use  the 
house  in  the  pro^table  season^  and  to  reduce 
the  expenses  in  this  way  dunng  the  unpro- 
fitable season.  It  seems  to  me  that  the  case 
la  very  like  the  case  of  a  fruit  tree  which 
belongs  to  a  person  all  the  time.  It  would 
be  absurd  to  say  that  the  person  does  not 
occupy  it  except  when  the  fruit  is  on  the 
branches.  One  contemplates  by  the  entire 
use  of  a  thing  that  for  a  lonff  time  it  will 
give  no  return,  and  one  will  then  treat  it  in 
the  cheapest  way  possible  during  the  time 
it  is  idle,  and  will  make  the  mcMt  out  of  it 
whilst  one  can  get  profit  out  of  it.  I  think 
the  whole  system  the  respondent  had  laid 
out  for  herself  was  to  contemplate  this 
house  as  a  business  to  be  carried  on  from 
year  to  year,  but  treating  it  at  one  period 
as  not  being  a  profitable  occupation,  and 
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taking  all  the  profit  which  resulted  in  the 
year  within  a  very  short  period  of  the 
yearly  use  of  the  house.  I  think,  therefore, 
there  was  a  beneficial  occupation  all  the 
time. 

Channbll,  J. — I  am  of  the  same  opinion. 
I  wish  to  point  out,  in  addition  to  what  has 
been  pointed  out  by  my  brothers,  with  whose 
judgments  I  entirely  agree,  that  here  the 
articles  left  in  the  house,  which  in  the  case 
are  called  fixtures  and  fittings,  are  most 
clearly  chattels  and  not  fixtures  in  the  sense 
of  articles  which  would  pass  with  the  pro- 
perty attached  to  them.  They  are  fitted 
articles,  mere  chattels,  and  for  the  purpose 
of  the  present  case  they  were  let  to  the 
respondent,  but  they  were  the  property  of 
this  respondent  ana  they  were  kept  there 
during  tne  winter,  and  she  was  just  as  much 
in  occupation  of  that  house  as  a  person  who 
has  got  a  larger  amount  of  furniture  in  the 
house,  subject  only  to  the  question  that 
durinff  the  winter  months  if  she  had  not 
intended  to  come  back  to  the  house  during 
the  summer,  it  is  possible  that  the  rating  of 
the  premises  ought  only  to  have  been  at  a 
value  for  warehouse  purposes  in  keeping 
this  place  for  storing  these  things.  Two 
observations  may  be  made  with  regard  to 
that.  In  the  first  place,  the  question  would 
not  be  capable  of  being  raised  in  the  way  it 
is  raised  here  ;  and  in  the  next  place,  if 
such  were  the  case,  the  consequence  would 
be  that  the  house  would  be  rated  at  double 
the  value  during  the  summer  months,  so 
that  nobody  would  gain  anything  by  that. 
But,  on  the  summons  for  non-payment  of  the 
rate,  the  question  could  not  be  raised  that 
the  place  was  not  rated  at  the  proper  value. 
Consequently,  there  is  here  quite  sufficient 
evidence  of  tne  occupation. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Sharpe, 
Parker  &  Co.,  for  R  B.  Nicholson,  Town 
Clerk^  Lowestoft. 

Solicitors  for  the  respondent :  Rowcliffes, 
Rawle  &  Co. 
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October  31,  I^ovember  3,  1902. 

HuMPHEBY  V,  Young. 

Public  health  —  Drain  —  Sewer  —  Semi- 
detached houses — One  drain  for  both 
houses— Drain  for  drainage  of  "  one 
building  only" — Repair — Liability  for 
—Public  Health  Act,  1875  (38  <fe  39 
Vict.  c.  55),  ss.  4,  41. 

The  respondent  tow  ike  owner  of  a  miir  of 
semi-detached  houses  built  at  the  same 
time  having  one  continuous  roof  and  a 
party-rjoall  dividing  the  houses.  The 
houses  had  altoayn  been  let  to  separate 
tena/nts  and  were  sevarately  rated,  A 
drain  toas  used  for  the  drainage  of  both 
houses.  It  commenced  at  the  point  of 
Junction  of  two  separate  drains^  ran 
thence  under  the  garden  of  one  of  the 
houses  into  and  under  a  public  roaa^  and 
toas  connected  toith  a  sewer  rwnning 
along  the  road.  The  justices  held  that 
the  drain  did  not  drain  **  one  buUdinq 
only  "  under  s,  4  of  the  Public  Health 
Acty  1875,  a/nd  that  the  semi-detached 
houses  were  two  tepanite  buildingSy  a/nd 
that  the  local  authority  were  Uierefore 
liaUefor  the  repair. 

Held,  that  it  toas  a  question  of  fact  in  each 
case  whether  a  pair  of  semi-detached 
houses  were  "  &m  building  only*^  toithin 
the  meaning  of  the  section,  even  though 
they  were  under  one  continuous  roof. 

Case  stated  by  justices  in  and  for  the 
borough  of  Reigate. 

On  April  18th,  1902.  an  information  was 
preferred  by  Joseph  Humphery  (the  appel- 
lant), inspector  of  nuisances  for  the  borough 
of  Reigate,  on  behalf  of  the  mayor,  alder- 
men and  burgesses  of  the  borough,  bein^. 
by  their  council,  the  urban  district  council 
for  the  borough  and  the  local  authority  for 
the  district,  under  the  statute  38  k  39  Vict, 
c.  55,  s.  41,  against  Douglas  Young  (the 
respondent),  for  that  on  the  written  apphca- 
tion  to  the  said  authority,  stating  that  a 
drain  belonging  to  premises  situate  and 
being  Nos.  36  and  38,  Somers  Road,  within 
the  said  borough,  was  a  nuisance  and 
iijjurious  to  healtn,  the  said  local  authority 
did  empower  him  (the  appellant)  after 
twenty-four  hours'  written  notice  to  the 
occupiers  of  the  said  premises,  to  enter  the 
same  and  cause  the  ground  to  be  opened  and 
examine  the  said   drain,  and   tnat   upon 
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examination,  the  said  drain  appeared  to  be 
in  a  bad  condition  and  to  reauire  alteration 
or  amendment,  and  that  the  local  authority 
did,  on  February  25th,  1902,  cause  notice  in 
writing  to  be  given  to  the  respondent,  the 
owner  of  the  premises,  requiring  him  before 
March  4th  then  next  to  do  the  following 
necessary  works,  that  is  to  say,  relay  the 
drain  with  soundly  jointed  6-inch  glazed 
stoneware  pipes  on  a  bed  of  6  inches  of 
cement  concrete,  the  drain  to  be  jointed  so 
as  to  stand  the  water  test,  and  that  the 
notice  had  not  been  complied  with  and  the 
works  had  not  been  executed. 

The  information  was  heard  and  dismissed 
by  the  justices  on  April  24th. 

Upon  the  hearing  of  the  information^  the 
following  facts  were  proved  or  admitted 
before  the  justices. 

The  written  application  to  the  local 
authority  was  made  as  required  by  s.  41  of 
the  statute  38  <&  39  Vict.  c.  55. 

The  local  authority  thereupon  by  writing, 
empowered  the  appellant,  who  was  their 
inspector  of  nuisances,  alter  the  notice  to 
the  occupiers  required  by  the  same  section, 
to  enter  the  premises  mentioned  in  the 
application  and  cause  the  ground  to  be 
opened  and  examine  the  drain  or  sewer 
mentioned  in  the  application,  which  the 
appellant  accordingly  aid. 

Upon  such  examination  the  drain  or  sewer 
app^ured  to  be  in  a  bad  condition,  and  to 
reauire  alteration  or  amendment. 

Thereupon  the  local  authority  forthwith 
caused  notice  in  writing  to  be  given  to  the 
respondent,  who  was  the  owner  of  the 
premises,  requiring  him  before  March  4th 
(being  a  reasonable  time)  to  do  the  necessary 
works,  which  necessary  works  were  specified 
in  sucn  notice  and  in  the  information.  Such 
notice  was  not  complied  with. 

The  premises  in  question  were  a  pair  of 
semi-detached  houses,  buijt  apparently  at 
the  same  time,  having  one  contmuous  roof, 
and  divided  by  a  party-wall  which  did  not 
go  up  through  the  roof.  At  the  time  of  the 
erection  of  the  houses,  the  local  authority 
did  not  require  the  party- wall  to  be  carried 
up  above  the  roof.  At  the  point  of  division 
there  was  a  recess  in  the  tront  wall  down 
which  a  water  pipe  ran.  The  houses  had 
ffardens  in  front  and  behind,  which  were 
divided  by  fences.  The  houses  had  always 
been  the  subject  of  separate  letting  and 
occupied  by  separate  tenants ;  and  they 
were  separately  assessed  and  rated  for  the 
poor  and  other  rates.  The  drain  or  sewer  in 
question  was  used  for  the  drainage  of  both 
nouses.  It  commenced  at  the  point  of 
junction   of   two    separate    drains   which 
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drained  the  respective  houses,  ran  thence 
under  the  garden  of  one  of  the  houses  into 
and  under  a  public  road,  called  Somers 
Boad,  and  was  connected  with  a  public 
sewer  which  ran  along  the  road. 

On  the  i)art  of  the  appellant  it  was  con- 
tended that  the  two  houses  were  one  build- 
ing only,  and  that  the  drain  or  sewer  was  a 
drain  within  the  meaning  of  s.  41  of  the 
statute  38  <&  39  Vict.  c.  55. 

On  the  part  of  the  respondent  it  was 
contended  that  tJie  two  houses  were  two 
buildings,  not  within  the  same  curtilage, 
and  that  the  sewer  or  drain  was  not  a  drain 
within  the  meaning  of  s.  41,  but  was  a  sewer 
vested  in  and  repairable  by  the  local 
authority. 

The  attention  of  the  jiistices  was  called  to 
the  cases  of  Travis  v.  Uttley,  [1894]  1  Q.  B. 
233  :  58  J.  P.  85 ;  ffedley  v.  Webb,  ri901] 
2  Ch.  126  ;  65  J.  P.  425  :  Woodford  Urbcm 
District  Coimcil  v.  Stark,  66  J.  P.  536. 

The  justices  found  as  a  fact  (if  and  so  far 
as  it  was  a  question  of  fact)  that  the  two 
houses  were  two  separate  buildings,  and  not 
within  the  same  curtilage,  and  tney  were  of 
opinion,  on  the  authority  of  Travis  v.  Uttley, 
tud  supira,  that  the  drain  or  sewer  in  aues* 
tion  was  a  sewer  within  the  meaning  of  the 
Public  Health  Act,  1875,  vested  in  the  local 
authority,  and  that  the  respondent  could 
not  be  reauired  to  alter  or  amend  it.  They 
therefore  dismissed  the  information. 

The  question  for  the  opinion  of  the  court 
was  whether  the  justices  upon  the  above 
statement  of  facts^  came  to  a  correct  deter- 
mination and  decision  in  point  of  law,  and, 
if  not,  what  should  be  done  in  the  premises. 

The  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  provides : 

Section  4.—"  Drain"  means  any  drain  of 
and  used  for  the  drainage  of  one  building 
only,  or  premises  within  tne  same  curtilage, 
and.  made  merely  for  the  purpose  of  com- 
municating therefrom  with  a  cesspool  or 
other  like  receptacle  for  drainage,  or  with  a 
sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by 
different  persons  is  conveyed.  "  Sewer  "  in- 
cludes sewers  and  drains  of  every  description, 
except  drains  to  which  the  word  "drain" 
interpreted  as  aforesaid  applies,  and  except 
drains  vested  in  or  under  the  control  of  any 
authoritv  having  the  management  of  roads 
and  not  being  a  local  authority  under  this 
Act 

Section  41. — On  the  written  application 
of  any  person  to  a  local  authority,  stating 
that  any  drain,  water-closet,  earth-closet, 
privy,  auii>it  or  ces8{)0ol  on  or  belonging  to 
any   premises   within    their  district   is  a 
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nuisance  or  injurious  to  health  (but  not 
otherwise),  the  local  authority  may,  by 
writing,  empower  their  surveyor  or  inspector 
of  nuisances,  after  twenty-four  hours  written 
notice  to  the  occupier  of  such  premises,  or  in 
case  of  emergency  without  notice,  to  enter 
such  premises,  with  or  without  assistants, 
and  cause  the  ground  to  be  opened,  and 
examine  such  drain,  water-closet,  earth- 
closet,  privy,  ashpit,  or  cesspool.  ...  If  the 
drain  .  .  .  on  exammation  snail  appear  to  be 
in  bad  condition,  or  to  require  alteration  or 
amendment,  the  local  autnority  shall  forth- 
with cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises 
requiring  him  forthwith  or  within  a  reason- 
able time  therein  specified  to  do  the  necessary 
works ;  and  if  such  notice  is  not  complied 
with,  the  person  to  whom  it  is  given  shall 
be  liable  to  a  penalty  not  exceeding  ten 
shillings  for  every  day  durini^  which  he 
continues  to  make  default,  and  the  local 
authority  may,  if  they  think  fit,  execute 
such  works,  and  may  recover  in  a  summary 
manner  from  the  owner  the  expenses  incurred 
by  them  in  so  doing,  or  may  by  order  declcu^ 
the  same  to  be  private  improvement  ex- 
penses. 

BraVy  K.C.  (George  Humphreys  with 
him)  for  the  appellant. — The  evidence  does 
not  support  the  finding  of  fact  come  to  on 
this  case  by  the  justices  that  the  houses  in 
question  were  two  separate  buildings  and 
not  within  the  same  curtilage.  Precisely 
the  same  facts  arose  in  the  case  of  Hedley  v. 
Webb,  [1901]  2  Ch.  126 ;  65  J.  P.  425,  where 
Cozens-Habdt,  J.,  held  that  similar  houses 
were  "one  building  only"  within  s.  4  of 
the  Public  Health  Act,  1875.  In  his  jud^ 
ment  he  said :  "  Apart  from  authonty  I 
should  have  thought  that,  as  re^rds  the 
drainage  of  one  building  only,  it  was  a 
question  of  fact  to  be  considered  in  each 
case."  Aye  or  no,  is  this  one  buildin^g  ? 
and  it  may  be  one  building  though  occupied 
by  a  great  number  of  people,  whether  in 
^ts  or  not.  The  words  used  are  not  "  one 
house  only  "  but  "  one  building  only."  That 
decision  was  binding  on  the  justices.  They 
seem  to  have  been  misled  oy  the  case  of 
Woodford  Urbam,  District  Cotmcil  v.  Stark, 
66  J.  P.  536.  That  case  was  decided  on  a 
different  section,  s.  25,  which  sa^  that  each 
house  must  have  a  separate  drain,  and  it  was 
decided  that  a  pair  of  semi-detached  houses 
were  two  houses  for  the  purpose  of  that 
section.  The  justices  never  directed  their 
minds  to  the  real  point  as  to  whether  these 
two  houses  were  "one building"  That  point 
was  never  raised  in  Travis  y.  uttley,  [1894] 
1  Q.  B.  233  ;  58  J.  P.  85.    If  the  respondent's 
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contention  Ir  right  then  this  drain  is  a  sewer, 
and  a  ^eat  hardship  would  fall  on  the  local 
authonty  on  whom  would  fall  the  burden 
of  repair. 

Macmorran^  K.C.  (Ncdd/rett  with  him) 
for  the  respondent. — This  is  a  finding  of 
fact  by  the  justices,  and  cannot  be  dis- 
turbed by  this  court.  Hedley  v.  Webh.  supra^ 
is  an  autnoritjr  for  the  proposition  tnat  the 
Question  here  is  one  of  fact.  The  mere  fact 
tnat  the  drain  passes  under  the  garden  of 
one  of  the  houses  does  not  prevent  it  beine 
a  sewer.  Travis  v.  UtUey^  supra.  He  cited 
Woodford  Urban  District  Council  v.  Stark, 
supra.    He  was  stopped. 

^ray,  K.C.j  in  reply. — The  state  of  facts 
in  this  case  is  so  common  that  it  ought  to 
be  settled  definitely  as  a  cmestion  of  law,  as 
different  tribunals  may  diner  and  so  lead  to 
confusion  and  hardship. 

Lord  Alvbestone,  CJ. — ^We  have  been 
invited  by  counsel  for  the  appellant  to  lay 
down  a  clear  rule  on  the  subject,  but  I 
decline  to  laj  down  any  general  rule.  The 
question  anses  under  s.  4  of  the  Public 
Health  Act  of  1876,  which  contains  the 
definition  of  drain  and  sewer.  That  section 
says  that  "  drain "  means  any  drain  of  and 
used  for  the  drainage  of  one  building  only 
or  premises  within  the  same  curtilage,  and 
"  sewer  "  includes  sewers  and  drains  of  every 
description  except  drains  to  which  the  word 
^^  drain  "  as  above  defined  applies.  Counsel 
for  the  appellant  says  that  we  must  find  that 
these  semi-detached  houses  were  one  build- 
ing only,  because  they  were  built  at  the  same 
time  and  were  under  one  continuous  roof, 
and  that  there  was  no  evidence  on  which  the 
justices  could  properly  find  that  they  were 
two  buildinffs.  It  is  doubtful  whether  the 
word  "building"  in  the  Public  Health  Act 
was  intended  to  have  so  wide  a  meaning.  I 
have,  however,  come  to  the  conclusion  that 
it  must  be  a  question  of  fact  in  each  case  for 
the  justices,  and  we  are  not  sitting  here  as 
a  court  of  review  from  the  justices.  Upon 
the  facts  as  set  out  in  the  case  it  seems  im- 
possible for  us  to  hold  that  the  magistrates 
may  not  say  on  that  statement  of  facts  that 
these  houses  may  be  two  buildings,  and  the 
magistrates  have  found  as  a  fact  that  the 
two  houses  were  two  separate  buildings,  and 
that  therefore  the  drain  in  question  was  a 
sewer  within  the  meaning  of  tiie  Public 
Health  Act.  In  Travis  v.  Uttl^  vhi  supra, 
which  came  before  Wills  and  Wright,  J  J., 
it  was  held  that  a  drain  passing  through 
private  ground  but  receiving  the  drainage  of 
three  houses  was  a  sewer  within  the  mean- 
ing, of  the  Act.  So  far  as  the  facts  appear 
in  that  case  it  seems  that  three  houses  were 
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grouped  together  for  the  purposes  of  drain- 
age, and  that  one  drain  ran  under  the  three 
and  received  the  drainage  of  all  three  and 
conveyed  it  to  the  sewer,  and  it  was  held 
that  the  drain  was  a  "sewer.''  That  case 
seems  to  me  to  be  an  authority  here,  at  l^t 
to  the  extent  of  showing  that  it  is  a  question 
of  fact  and  that  each  case  has  to  be  dealt 
with  on  its  own  facts.  Cozens-Haedy,  J., 
considered  the  matter  in  Hedley  v.  Webb, 
ubi  supra,  where  he  held  that  a  pair  oi 
semi-detached  houses  formed  one  building 
onlv,  and  he  thought  that  it  was  a  question 
of  fact  to  be  considered  in  each  case.  In  mv 
opinion  it  must  be  a  Question  of  fact  in  each 
case,  and  we  cannot  lay  down  any  general 
rule  on  the  subject  or  say  that  it  must  be 
one  building  because  it  was  built  at  the 
same  time.  As  an  illustration  to  show  that 
it  must  be  a  question  of  fact  I  may  refer 
to  the  case  of  Rogers  v.  Hosegood,  [19001 
2  Ch.  388,  where  the  Court  of  Appeal 
decided  that  for  some  purposes  a  blocK  of 
residential  fiats  was  not  one  dwelling-house. 
It  is  a  question  of  fact,  and  I  cannot  say 
that  there  was  no  evidence  on  which  the 
ma^strates  could  come  to  the  conclusion  to 
which  they  came.  It  is  quite  impossible  for 
us  to  lay  down  an^r  general  rule,  and  this 
appeal  must  be  dismissed  on  the  around  that 
the  magistrates  have  in  fact  found  that  these 
two  houses  were  two  separate  building,  and 
we  cannot  say  that  there  was  no  eviaence 
upon  which  they  could  so  find. 

Wills,  J. — I  am  of  the  same  opinion.  I 
have  only  one  observation  to  make.  I  do 
not  feel  pressed  by  the  argument  of  counsel 
for  the  appellant  as  to  the  hardship  to  the 
local  authority  by  this  pipe  becoming  a 
sewer  instead  of  being  a  drain.  I  cannot 
see  that  there  is  any  greater  hardship  in  the 
case  of  a  man  who  has  built  a  pair  of  semi- 
detached houses  than  in  the  case  of  a  man 
who  has  built  two  separate  houses.  As  to 
the  view  that  I  seem,  according  to  the  report, 
to  have  expressed  in  Travis  v.  UtUey,  ubi 
supra,  to  the  effect  that  because  part  of  the 
pipe  was  undoubtedly  a  sewer  the  whole  of 
the  drain  was  a  sewer  from  end  to  end, 
I  modified  and  corrected  that  expression  in 
the  case  of  Beckenham  Urban  District 
Cmmcil  v.  Wood  (60  J.  P.  490),  where  I 
stated  that  if  the  expression  attributed  to 
me  was  understood  to  mean  that  part  of 
the  system  which  ends  in  an  undoubted 
sewer  must  necessarily  be  a  sewer  above  the 
point  where  it  became  a  sewer,  I  thought  it 
erroneous,  and  that  I  was  not  prepared  to 
abide  by  any  such  general  statement  as 
that. 

Channell,  J. — I  am  of  the  same  opinion. 


MAGISTERIAL  GASBS. 


HtJMPHERT  V.  Young. 

I   think  this   question    is  undoubtedly   a 
question  of  fact. 

Appeal  diimissed. 

Solicitors  for  the  appellant :  Nicol,  Son 
and  Jones,  for  Clair  J.  Grace,  Reigate. 

Solicitors    for    the  respondent :  Pettiver 
and  Pearkes. 
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WEST  RIDING  QUARTER  SESSIONS. 


(Before  Sir  Thomas  Brook,  Judge  Bompas, 
K.C.,  and  other  Justices.) 

Jarmary  6,  1903. 

Febrand  v.  Bingley  Urban  Distbict 
Council. 

Highways — ^Repair  of  highway  by  owner  of 
lanas  "  rattone  tenures  "—Highway  rates 
paid  from  before  1835 — Exemption  from 
hij^way  rate — Highway  Act,  1836  (5  & 
eWill.  4,  c.  50),  s.  33. 

The  appellant  was  the  owner  of  lands  in  the 
hamlet  of  Harden,  and  he  and  his  pre- 
decessors had  front  tiirie  immemorial 
repaired  aportion  of  highway  in  that 
hamlet.  Trie  hamlet  of  Harden  consti- 
tuted the  eld  highway  parish  ;  the  high- 
way authority  for  trie  hamlet  was  now 
the  respondent  council.  The  appellant 
and  his  predecessors  had  from  before 
18S5  continuously  paid  highway  rates 
in  respect  of  the  said  lands  in  the 
hamlet  of  Harden, 

Held,  that  the  portion  of  the  highway  had 
been  repaired  ^^ratione  tenurm,  and 
that  such  of  the  lands  of  the  appellant 
in  the  hamlet  of  Harden  as  were  liable 
for  the  repair  of  the  road,  were  exempt 
from  that  part  of  the  general  district 
rate  which  was  contrtbutable  to  the 
repair  of  highways  in  the  district  of  the 
respondent  council. 
This  was   an    appeal   against  a  general 

district  rate  of  2«.  2a.  in  the  pound  made  by 

the  respondent  council  on  November  17th, 

1902,  for  the  half-year  ending  March  31st, 

1903.  Out  of  this  rate,  the  cost  of  repair  of 
highways  withm  the  district  was  to  be 
dSrayed. 

The  facts  admitted  or  proved  were  as 
follows : — The  appellant  was  the  owner  of 
lands  in  the  pansn  of  Bingley,  in  the  West 
Riding  of  the  County  of  York,  part  of  the 
said  mnds  being  in  the  appellant's  own 
occupation,  and  part  in  the  occupation  of 
his  tenants.  The  appellant  or  his  prede- 
cessors had  repaireq  a  portion  of  road  of 
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three  miles  in  length  in  the  hamlet  of 
Harden,  in  the  parish  of  Bingley,  from 
before  1836,  evidence  being  adduced  to  show 
that  the  predecessors  of  the  appellant  had 
repaired  this  portion  of  road  so  far  back  as 
1731.  The  appellant's  property  adjoined  on 
either  side  the  portion  of  road  repairable  by 
him.  The  other  portions  of  the  same  road  in 
the  hamlet  of  Harden,  together  with  other 
highways  in  the  hamlet,  nad  always  been 
repairable  by  the  parish  authorities.  The 
hamlet  of  Harden  constituted  the  old  high- 
way parish.  The  parish  of  Bingley  was 
now  situated  in  the  district  of  the  respon- 
dent council,  who  executed  the  office  of 
surveyors  of  highways  within  their  district 
by  virtue  of  the  powers  conferred  upon 
them  by  the  Public  Health  Acts.  From 
before  and  since  the  year  1836,  the  appellant 
had  continuously,  until  the  present  time, 
paid  highway  rates  (or  district  rates  from 
which  the  cost  of  repairing  the  highways  was 
defrayed)  to  the  respondent  council  and 
their  predecessors  as  highway  authorities  in 
the  hamlet  of  Harden. 

The  ground  of  this  appeal  was  that  the 
roperty  of  the  appellant  within  the  said 
istrict  on  which  the  said  rate  was  made, 
and  the  owners  and  occupiers  in  respect 
thereof,  had,  previous  to  the  passing  of  the 
Highway  Act,  1835,  been  legally  exempt 
from  the  performance  of  statute  duty,  or 
from  the  payment  of  any  composition  in  lieu 
thereof,  or  of  highway  rate  by  reason  that 
the  owners  and  occupiers  of  the  said  pro- 
perty had  been  liable  to  repair  and  had 
repaired  "  rattone  tenurce  "  certain  highways 
in  the  said  district,  and  that,  therefore,  the 
said  property,  and  the  owners  and  occupiers 
thereof,  were  exempt  from  payment  of  so 
much  of  the  rate  so  made  as  aforesaid,  as 
was  made  to  defray  the  cost  of  repair  of 
highways  in  the  said  district. 

Section  33  of  the  Highway  Act,  1835, 
provides  that  :  "  When  property,  or  the 
owner  or  occupier  in  respect  thereof,  has, 
previous  to  the  passing  of  this  Act,  been 
legally  exempt  from  the  performance  of 
statute  duty,  or  from  the  payment  of 
any  composition  in  lieu  thereof,  or  of 
highway  rate,  the  said  property  and  the 
owners  and  occupiers  thereof  shall  be  ex- 
empt from  the  payment  of  the  rate  hereby 
imposed." 

T,  R,  D.  Wright  and  Geoffrey  Ellis,  for 
the  appellant,  submitted  that  tne  evidence 
given  showed  that  the  road  had  been  re- 
paired by  the  owners  and  occupiers  from 
time  immemorial,  and  if  the  court  was 
satisfied  that  that  was  so,  the  court  should 
draw  the  inference  that  tne  road  had  been 
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repaired  ^^ratioTie  tenwrce"  The  proposi- 
tion of  law  was  that  an  owner  or  occupier 
liable  to  repair  roads  "  ratione  tenwrce  "was 
one  who  did  his  share  towards  the  repair  of 
the  highways  in  general,  and  could  not  be 
called  upKjn  to  pay  rates  towards  the  repair 
of  the  highways.  The  appellant,  therefore, 
should  not  be  required  to  pay  rates  towards 
the  repair  of  the  highways  with  respect  to 
such  of  his  lands  as  were  situate  m  the 
hamlet  of  Harden,  the  highway  district,  in 
1836.  Th^y  referred  to  Overseers  of  the 
Parish  of  JDalton  v.  North  Eastern  Rail, 
Co.,  64  J.  P.  612;  [1900]  A.  C.  345; 
Heath  V.  Weaverham  OverseerSy  58  J.  P. 
667:  ri894]2Q.  B.  108. 

J.Scholefield&nd  G,  E,  Cooke-  Yarhorough, 
for  the  respondent  council,  argued  that  the 
court  should  not  find  that  the  repair  of  the 
road  by  the  appellant  was  done  ^^rati<yne 
tenurce" ;  the  obligation  to  repair  might 
arise  from  other  causes.  Again,  the  obliga- 
tion to  repair  "  ratione  tenurce  "  rested  on 
yarious  j^unds,  and  there  was  no  general 
proposition  of  law  to  the  efifect  that  where 
a  man  was  liable  to  repair  a  road  "  ratione 
tewwrce"  he  was  exempt  from  the  payment 
of  highway  rates.  In  such  cases  as  have 
decided  that  there  is  exemption  under  the 
particular  circumstances,  it  was  sought  by 
the  local  authority  to  enforce  a  rate  where 
rates  had  not  previously  been  paid  ;  here  an 
owner  of  property  sought  to  oe  freed  from 
a  rate,  when  certainly  from  before  1835 
onwaros  he  and  his  predecessors  had  been 
continuously  rated.  It  was  incumbent  on 
the  appellant  to  show  what  part  of  his 
estate  m  the  hamlet  of  Harden  should  be 
exempt;  that  he  had  failed  to  do,  and 
ought  not  to  succeed  in  this  appeal.  More- 
over, the  respondent  council  were  an  urban 
district  council,  and  were  not  the  successors 
of  the  authority  created  by  the  Highway 
Act,  1835,  so  as  to  relieve  the  appellant 
from  the  payment  of  highway  rates.  They 
referred  in  tne  course  of  their  arguments  to 
the  following  cases  :  B.  v.  Browne,  13  Q.  B. 
654 ;  R,  V.  Freeman,  33  L.  T.  (o.s.)  220  ; 
Great  Western  Rail,  Co.  v.  Dencnworth 
Surveyors,  25  J.  P.  342  ;  Freeman  v.  Read, 
4  B.  &  S.  174  ;  Mayor,  etc.  of  Lyme  Re^gisv. 
Henley,  3  B.  &  Ad.  77;  UrMin  District 
Comicil  of  Esher  v.  Marks,  66  J.  P.  243  • 
Overseers  of  the  Parish  of  JDalton  v.  North 
Eastern  Rail.  Co.,  ttbi  sup.  ;  R.  v.  Heath, 
L.  R.  1  Q.  B.  218 ;  Moseley  v.  Ely  Local 
Board,  6  E.  <fe  B.  518. 

The  court  found  as  a  fact  that  the  ap- 
pellant and  his  predecessors  had  repaired 
the  road  from  time  immemorial,  and  drew 
the  inference    that   it    was    so    repaired 
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"ratume  tenurce."  The  court  was  of  opinion 
that  such  of  the  lands  of  the  appellant  in 
the  hamlet  of  Harden  as  were  liable  for  the 
repair  of  the  road  should  therefore  be 
exempt  from  that  portion  of  the  general 
district  rate  which  was  contributable  to  the 
repair  of  highways. 

Solicitors  for  the  appellants :  Mossman, 
Atkinson  &  Blankley,  Bradford, 

Solicitor  for  the  respondent  council: 
A.  Platts,  Bingley. 
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KING'S     BENCH     DIVISION. 


(Before  the  Lord  Chief  Justice,  Wills,  J., 
and  Channell,  J.). 

January  21,  22,  23,  1903. 

Rex  v.  Lynch. 

Criminal  law— Practice — Objection  to  in- 
dictment—High treason — Adhering  to 
King's  enemies  within  the  realm— 
Naturalisation- Effect  of— Naturaliaa- 
tion  in  enemies'  country — 25  Edw.  3, 
Stat.  5,  c.  2 ;  7  &  8  Will.  3,  c.  3,  s.  9 ; 
33  &  34  Vict.  c.  14. 

A.  was  charged  on  cm  indictment,  framed 
vmder  25  Edw.  3,  stat.  5,  c.  2,  with 
treason.  Before  plea  his  counsel  ob- 
jected that  the  indictment  disclosed  no 
offence  under  the  statute,  cmd  moved  to 
quash  the  indictment. 

Held,  that  the  crim^  charged  beina  an  enor- 
mous crime,  the  court  wofMnot  enter- 
tain an  objection  to  quash  the  indictment 
on  technical  grounds.  The  proper  course 
was  to  move  in  arrest  of  judgment  or 
by  writ  of  error. 

It  havirig  been  proved  that  A.,  a  British 
subject,  haa  after  declaration  of  war 
between  the  South  African  Republic  and 
the  late  f^tieen,  gone  to  the  South  African 
Republic,  taken  out  letters  of  naturalisa- 
tion therein,  and  taken  part  in  hostilities 
against  the  British  forces : 

Held,  that  the  Statute  of  Treason,^  Edw.  3, 
Stat.  5,  c.  2,  applied  to  hostilities  outside 
the  Kxn^s  realm  as  well  as  within 
the  realm,  and  that  the  fact  that  A. 
had  become  a  naturalised  citizen  of 
the  South  African  Republic  uhm  not  a 
defence  to  the  charge. 
The  prisoner  was  indicted  for  high  treajson. 

The  facts  proved  at  the  trial  were  shortly 

as  follows : 
The  prisoner  was  a  British  subject,  having 
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been  born  in  Australia.  In  October.  1899, 
war  broke  out  between  the  South  African 
Republic  and  the  British  Empire,  and  in 
January,  1900,  the  ijrisoner  went  from  Paris, 
where  he  was  residing,  to  Pretoria,  the 
capital  of  the  South  African  Republic.  He 
was  a  journalist  by  profession,  and  had 
entered  into  contracts  with  the  Journal  de 
Faris  and  certain  English  and  American 
newspapers  to  supply  them  with  articles 
relating  to  the  war.  In  Pretoria  the  prisoner 
applied  to  be  naturalised,  and  for  the  pur- 
pose of  obtaining  the  letters  of  naturali- 
sation made,  on  January  18th,  1900,  a 
declaration  of  his  willingness  to  take  up 
arms  for  the  South  African  Republic,  and 
took  an  oath  of  allegiance  to  the  South 
African  Republic,  it  was  not  proved 
whether  the  letters  of  naturalisation  were 
ever  actually  granted.  On  February  10th, 
1900,  the  prisoner,  having  been  appointed 
commander  of  an  armed  force,  oescribed 
as  the  2nd  Irish  Brigade,  took  two  oaths 
—the  one  that  in  his  capacit]^  of  "special 
justice  of  the  peace  for  the  Irish  corps,''  he 
would  act  properly  in  the  discharge  of  his 
duties;  the  other  that  in  his  capacity  of 
"colonel  of  the  Irish  corps"  he  would 
similarly  dischar^  his  duties.  He  then 
went  with  his  bngade  to  the  seat  of  war, 
and  was  engaged  in  hostilities  with  the 
British  forces  at  Glencoe,  in  the  colony  of 
Natal.  Whilst  in  camp  at  ICrugersdorp 
laager,  near  Glencoe,  he  issued  a  document 
addressed  to  Irishmen,  inviting  Irishmen 
to  join  his  brigade.  On  April  10th  the 
prisoner  was  concerned  in  an  engagement 
with  the  British  forces,  and  between  that 
date  and  May  24th  was  engaged  at  the 
recruiting  offices  of  the  Soutn  African 
Republic,  assisted  at  an  enquiry  into  the 
conduct  of  three  persons  alleged  to  be 
British  spies,  and  became  a  member  of  the 
war  council  of  the  South  African  Republic. 

The  indictments  which  contained  four 
counts,  was  f ramea  under  25  Edw.  3,  stat.  5, 
c.  2  (commonly  called  the  Statute  of 
Treason).  The  four  counts  of  the  indictment 
may  be  summarised  briefly  as  follows : 

First  cov/nt — Adhering  to  aiding  and 
comforting  the  Government  of  the  South 
African  Republic  and  the  burghers  and 
men  of  the  said  South  African  Republic 
under  the  said  Government,  enemies  of  the 
late  Oueen.  Overt  acts  in  South  African 
Repuolic  — •  (I)  Declaration  (exhibit  6)  ; 
(2)  oath  of  allegiance  (exhibit  7) ;  (3)  oath 
as  colonel  of  Irish  corps  (exhibit  9) ;  (4)  oath 
as  si)ecial  justice  of  the  peace  to  Irisn  corps 
(exhibit  8);  (5)  departing  from  Pretoria 
with   intent   to  join    enemies   in  Natal  ; 
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(6)  publishing  address  to  Irishmen  (ex- 
hibit 11);  (7)  commanding  2nd  Irish  Bri- 
gade in  South  African  Republic  ;  (8)  enquiry 
at  Vereeniging ;  (9)  recruiting  at  Johannes- 
burg ;  (10)  commandeering  horses,  etc.,  at 
Johannesburg;  (11)  consulting  with  enemies 
to  levy  war  against  the  late  Queen  in  South 
African  Republic. 

Second  count — Adhering  to  aiding  and 
coinforting  the  Government  of  the  South 
African  Republic,  etc.  Overt  acts  in 
Natal— (1)  (3ominanding  2nd  Irish  Brigade 
in  Natal  ;  (2)  composing  and  sending  for 
publication  address  to  Irishmen  (exhibit  11) ; 
(3)  fighting  at  Sundays  River ;  (4)  consult- 
ing with  enemies  to  levy  war  against  the 
late  Queen  in  Natal. 

Third  ccMwi*.— Adhering  to  the  Govern- 
ment of  the  Orange  Free  State  and  the 
burghers  and  men  of  the  said  Orange  Free 
State  under  the  said  Government,  enemies 
of  the  late  Queen.  Overt  acts,  etc.,  as  in 
count  1  (mutatis  mutandis). 

Fourm  count — Adhering  to  the  Govern- 
ment of  the  Orange  Free  State  and  the 
burghers  and  men  of  the  Orange  Free 
State  under  the  said  Gk)vernment,  enemies 
of  the  late  Queen.  Overt  acts  in  Natal  as 
in  count  2  (mutatis  mutandis). 

The  prisoner,  Arthur  Alfred  Lynch,  was 
then  called. 

AvorVy  K.C.,  for  the  prisoner,  moved  to 
Quash  tne  indictment  on  the  ground  that  it 
disclosed  no  offence  under  the  statute  of 
25  Edw.  3,  under  which  it  purported  to  be 
drawn.  Under  each  count  tne  allegation  is 
that  the  prisoner  without  the  realm  was 
adhering  to  the  late  Queen's  enemies.  The 
materialpart  of  25  Edw. 3, stat. 5, c.  2, under 
which  the  indictment  is  drawn,  enacts  that 
the  crime  of  treason  is  committed  ^*  if  a  man 
do  levy  war  against  our  Lord  the  King  in 
his  realm,  or  oe  adherent  to  the  King's 
enemies  in  his  realm,  giving  to  them  aid  and 
comfort,  in  the  realm  or  elsewhere." 

The  Attorney-General  submitted  that  in 
cases  of  treason  the  practice  is  not  to  deal 
with  matters  of  this  kind  by  a  motion  to 
quash  the  indictment,  but  to  allow  the 
prisoner  to  take  the  oojection  bjr  a  motion 
in  arrest  of  judgment.  The  following  autho- 
rities show  that  in  cases  of  treason  it  has 
not  been  usual  to  deal  with  objections  of 
the  kind  now  taken  by  a  motion  to  quash 
the  indictment.  He  referred  to  2  Hawkins's 
Pleas  of  the  Crown,  Book  II.,  c.  25,  s.  146, 
vol.  2,  p.  367  (6th  ed.) ;  1  East  P.  C,  p.  110  : 
7  &  8  Will.  3,  c.  3;  Chitt/s  Criminal 
Law,  vol.  1,  p.  300 ;  i?.  V.  Wheatley,  1 W.  Bl. 
275 ;  E,  V.  Johnson^  1  Wils,  235:  R,  v.  Heans, 
4  B.  &  S.   947,  at  p.   957 ;  Sheaves'  Case, 
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27  St.  Tr.,  col.  265 ;  Cravhum^s  Case, 
13  St.  Tr.,  col.  222.  Further,  in  Com.  Dig., 
vol.  4,  p.  545,  under  the  head  of  Indict- 
ment, it  IS  stated  that  a  defective  indictment 
may  be  quashed  upon  motion,  or  a  nolle 
prosequi  may  be  entered  by  the  Attorney- 
General,  but  that  in  an  enormous  crime,  as 
in  treason  or  felony,  the  court  will  put  the 
defendant  to  his  demurrer  or  plea. 

Avorj/y  K.C.,  in  reply. — R,  v.  Heane  is 
really  in  my  favour,  for  it  shows  that  the 
court  was  not  ousted  of  its  right  to  quash  an 
indictment  for  the  want  or  defect  of  a  plea. 
The  theory  that  the  more  enormous  the 
crime  the  less  should  be  the  prisoner's  oppor- 
tunity is  a  relic  of  barbarous  antiauitv.  The 
statute  7  &  8  Will.  3,  c.  3,  impliedly  re- 
co^ises  the  prisoner's  right  to  take  this 
objection  at  any  stage  of  the  trial. 

Lord  Alvekstone,  L.C.J.— If  the  objec- 
tion taken  by  Mr.  Avory  were  really  directed 
against  a  relic  of  barbarism  I  should  be  loth 
to  disregard  it.  But,  in  my  opinion,  that 
is  not  so.  The  mere  circumstance  that 
for  the  last  100  years  trials  for  high  treason 
have  been  less  frequent  than  in  earlier  times 
does  not  diminish  the  weight  of  the  autho- 
rities which  have  been  cited,  assuming  that 
they  were  founded  in  reason  and  justice. 
The  case  in  1  East's  and  Hawkins's  Pleas  of 
the  Crown  simply  shows  that  the  objection 
should  be  considered  by  the  court  in  tne  seat 
of  justice.  Mr.  Avory  has  said  that  the 
course  indicated  by  the  Attorney-General  is 
inconsistent  with  the  Act  of  William  3, 
under  which  it  was  enacted  that  if  the  ob- 
jection was  valid  the  indictment  should  be 
quashed  at  the  time  the  objection  was  taken, 
and  is  inconsistent  with  tne  practice  under 
that  Act.  But  in  any  case  it  is  within  the 
court's  discretion  to  entertain  the  objection 
at  this  stage.  The  prisoner  is  not  deprived 
of  the  opportunity  of  raising  this  point  in 
the  most  lormal  way  by  moving  in  arrest  of 
judgment,  and  may,  if  so  advised,  carry  the 
matter  to  the  House  of  Lords.  In  my 
opinion  this  is  not  a  motion  to  which  the 
court  ou^ht  to  accede. 

The  prisoner  then  pleaded  "  Not  guilty," 
and  admitted  in  answer  to  the  Clerk  of  the 
Crown  that  he  had  received  a  copy  of  the 
indictment  and  that  all  the  formalities  had 
been  complied  with. 

The  jury  were  then  man  by  man  sworn  by 
the  Clerk  of  the  Crown,  ana  the  Master  of 
the  Crown  Office  then  read  the  charge  to 
theiury. 

The  Atiomey'General{YnXh.  him  the  Soli- 
citor-General, H,  Sutton,  C,  Mathews,  G. 
StephefMon  and  Graham  Campbell)  for  the 
Crown. — The  war  between  this  country  and 
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the  two  late  Republics  broke  out  in  October, 
1899.  During  its  continuance  all  the  acts 
were  performed  with  which  the  prisoner  was 
charged.  The  prisoner  was  a  British  sub- 
iect,  bom,  it  was  said,  in  Australia.  Before 
and  at  the  outbreak  of  the  war  he  was  in 
Europe.  In  January,  1900,  he  made  his  way 
to  the  Transvaal,  and  wrote  a  letter,  of 
which  the  following  is  a  translation : 

"  Transvaal  Hotel,  Pretoria, 

"  15  January.  1900. 

"  To  Colonel  de  Villebois-Mareml. 

"  Sir, — Colonel  Monteil,  one  of  my  friends 
in  Paris,  has  honoured  me  with  a  letter  of 
introduction  to  you,  but  I  had  to  destroy  it 
when  the  Herzog  was  captured,  because  I 
expected  to  be  arrested  I  stopped  ?  J  in  Durban 
and  the  letter  contained  some  compromising 
sentences  about  me.  I,  however,  took  the 
precaution  of  reading  it  to  M.  Gosson, 
Attach^  to  the  Transvaal  Agency  at  Brussels 
and  Controller  of  the  Belgian  Ambulance 
which  has  recently  arrived  at  Pretoria. 

"I  came  here  with  a  mission  from 
Dr.  Leyds  to  observe  any  facts— such  as  the 
employment  of  natives  by  the  English — 
which  it  would  be  useful  to  make  known  in 
Europe  with  a  view  to  influencing  opinion. 
I  have  accordingly  made  arrangements  with 
the  Journal,  of  Paris,  to  a«t  as  corre- 
spondent. I  am  an  Irishman,  a  resident  in 
Paris  for  three  years,  and  previous  to  my 
departure  applied  for  naturalisation  as  a 
French  subject,  which  I  expect  has  now 
been  granted  me. 

*'  Colonel  Monteil  has  requested  me  to  let 
you  know  that  he  is  in  good  health,  and.  at 
the  same  time,  to  convey  to  you  his  entnu- 
siastic  congratulations  for  the  part  you  have 
taken  in  the  war. 

"  Please  accept,  &c., 

"Akthur  Lynch." 

Three  days  later  there  followed  the 
prisoner's  declaration,  officially  attested,  of 
willingness  to  take  up  arms  on  behalf  of  the 
Transvaal,  and  to  acquire  the  full  rights  of 
a  burgher  (in  pursuance  of  a  resolution  of 
the  Yolksraad),  and  the  same  day  the  oath  of 
allegiance  was  administered  to  nim.  There 
is  no  evidence  as  to  whether  letters  of 
naturalisation  were  really  issued  as  a  con- 
sequence of  the  oath.  Such  letters  would  of 
themselves  constitute  high  treason,  and  any 
such  act  would  be  void  and  would  not  operate 
to  put  a  more  favourable  complexion  on  the 
prisoner's  subsequent  acts.  After  the  decla- 
ration and  oath  of  January  18th  a  brigade, 
described  as  an  Iriidi  brigside,  was  raised  in 
the  Transvaal ;  and  the  prisoner  was  ap- 
pointed commander  of  that  Irish  brigade, 
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and  as  such,  on  February  10th,  he  took  two 
oaths— to  be  faithful  to  the  South  African 
Republic  as  a  commander,  and  as  a 
special  justice  of  the  peace.  In  these  docu- 
ments, which  were  in  Dutch,  the  prisoner 
undertook  to  maintain  the  liberties  and 
independence  of  the  country  with  which  we 
were  then  at  war.  In  his  capacity  as  colonel 
of  the  Irish  corps  the  prisoner  promised  to 
regard  nothing  but  the  welfare  and  pros- 
perity of  the  Republic.  These  papers  were 
countersigned  by  F.  W.  Reitz,  State 
Secretary.  The  prisoner  with  the  Irish 
brigade  left  Pretoria  for  the  seat  of  war, 
his  destination  being  the  5th  River  District 
in  Natal.  On  March  3rd  he  was  encamped 
near  Glencoe,  in  Krugersdorn  laager.  There 
he  was  in  command  of  the  brigade  and  re- 
mained there  from  March  3rd  to  May  12th. 
Being  in  this  camp  on  March  21st,  the 
prisoner  issued  an  address  to  Irishmen  which 
was  published  in  the  Standard  atvd  Diggers 
Newi  of  the  following  day. 

"  To  Irishmen. 

**The  events  of  the  war  are  daily  becom- 
ing more  critical  and  important.  We  Irish 
burghers  of  the  two  Republics  are  fighting 
not  only  for  the  country,  but  for  liberty, 
honour,  and  all  that  men  hold  dear.  The 
time  has  come  for  all  to  be  up  and  doing. 
Irishmen  and  men  of  Irish  descent  have 
never  been  backward  when  battle  has 
sounded  its  clarion  call,  and  never  has  the 
need  been  greater  or  the  opportunity  more 
glorious  for  the  display  of  Irish  chivalry. 
Irishmen,  rally  to  the  green  flag.  Make 
your  strength  greater  in  unity,  ana  the  part 
of  Ireland  in  this  war  more  disastrous  to 
your  enemies  and  more  inspiriting  to  your 
friends.  Never  since  Fontenoy  have  Irish- 
men been  so  blessed  by  fortune.  Remember 
how  that  name  has  resounded  in  Irish 
history.  Remember  that  Irishmen  who  fall 
in  this  war  will  be  ioinedin  Irish  memories 
for  ever  with  Sarsfield,  with  Wolfe  Tone, 
and  with  Robert  Emmet.  Remember  that 
all  Ireland  and  all  Irish- America  are  look- 
ing at  your  actions,  and  that  your  valour 
has  ah^tdy  sent  the  electric  thnll  of  enthu- 
siasm throughout  the  ranks  of  'the  sea- 
divided  Gael'  and  raised  the  prestige  of  the 
Irish  name. 

"Communicate  with  M.  F.  Hogam  care 
of  H.  S.  Lombaard,  Field  Cornet  of  Johan- 
nesburg, or  direct  to  me. 

"  Aethur  Lynch 
"(Colonel  Irish  Brigade  IL). 

"  By  Krugersdorp  Laager,  near  Glencoe." 

This  invitation,  whether  addressed  to 
Irish  burghers  or  to  Irishmen  who   were 
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British  subjects,  is  an  act  constituting  the 
crime  of  high  treason. 

On  April  10th  there  was  an  engagement 
near  Elandslaagte,  in  Natal.  The  prisoner 
and  his  Irish  brigade  took  part.  The  prisoner 
was  in  command,  himself  firing  and  directing 
firing  against  British  troops.  On  May  lOtn 
the  camp  was  broken  up  and  retreated  over 
the  frontier  to  the  north  of  Natal.  At 
Elandsfontein  the  prisoner  was  still  in  com- 
mand, and  then  he  went  south  to  Vereenig- 
ing,  and  on  May  20th,  1900,  was  found 
taking  part  in  an  enquiry  held  by  the  Boer 
commando  into  the  conduct  of  alleged 
British  spies,  and  it  will  be  proved  that  the 
prisoner  was  assisting  the  Boer  authorities. 
On  May  24th  the  prisoner  was  in  Johannes- 
burg, and  on  that  day  two  criminal  overt 
acts  are  proved.  One  was  being  engaged 
in  the  recruiting  office,  and  the  other  was 
commandeering  supplies.  Occasional  con- 
sultations with  the  Transvaal  authorities 
would  be  proved,  which  of  themselves  con- 
stituted high  treason.  The  narrative  speaks 
for  itself  and  needs  no  commentary. 

Witnesses  were  then  called  for  the  pro- 
secution. 

Shee,  K.C.,  and  Avory,  K.C.,  assigned 
counsel  {Biron  and  Ihoyer  with  them),  for 
the  prisoner. — The  Naturalisation  Act  of 
1870  did  not  indeed  enable  any  British 
subject  to  obtain  Transvaal  nationality  at 
any  time  ;  but  it  did  make  lawful  such  a 
transfer  of  allegiance  as  the  prisoner  pur- 
ported to  have  effected  by  taking  out  letters 
of  naturalisation  in  the  Transvaal.  By  s.  6 
of  that  Act — "Any  British  subject  who  has  at 
any  time  before,  or  may  at  any  time  after 
the  passing  of  tnis  Act,  when  in  any  foreign 
state  and  not  under  any  disability  volun- 
tarily become  naturalised  in  such  state, 
shall  from  and  after  the  time  of  his  so 
having  become  naturalised  in  such  foreign 
state,  be  deemed  to  have  ceased  to  be  a 
British  subject  and  be  regarded  as  an  alien  : 
Provided  (1)  that  where  any  British  subiect 
has  before  the  passing  of  this  Act  volun- 
tarily become  naturalised  in  a  foreign  state 
and  yet  is  desirous  of  remaining  a  British 
subiect,  he  may,  at  any  time  within  two 
years  after  the  passing  of  this  Act,  make  a 
declaration  that  ne  is  desirous  of  remaining 
a  British  subject,  and  upon  such  declara- 
tion, hereinafter  referred  to  as  a  declaration 
of  British  nationality,  being  made,  and  upon 
his  taking  the  oath  of  allegiance,  the  de- 
clarant shall  be  deemed  to  be  and  to  have 
been  continually  a  British  subject ;  with  this 
Qualification,  that  he  shall  not,  when  within 
^e  limits  of  the  foreign  state  in  which  he 
has  been  naturalised,  be  deemed  to  be  a 
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British  subject,  unless  he  has  ceased  to  be  a 
subject  of  that  state  in '  pursuance  of  the 
laws  thereof,  or  in  pursuance  of  a  treaty  to 
that  effect."  The  words  are  "voluntarily 
becomes  naturalised  in  such  state."  That 
is  obviously  in  allusion  to  allegiance  to  a 
foreign  state  before  war.  The  section  says 
"at  any  time  before  or  after"  the  Act 
if  a  man  becomes  naturalised  in  another 
state  he  ceases  thereupon  to  be  a  British 
subject.  Previously,  even  in  time  of  peace, 
residence,  domicile,  and  the  intention  to 
remain  and  reside  permanently  were  con- 
sidered necessarv  to  naturalisation.  But 
the  Act  changea  the  whole  aspect  of  the 
matter,  and  these  conditions  were  no  longer 
insisted  upon.  He  referred  to  Abbey  v. 
Dale  (1851).  11  C.  B.  378.  The  clear 
lanffuage  of  the  statute  could  not  be 
explained  away,  and  was  decisive  in  his 
favour.  It  would  have  been  easy  to  add 
to  the  words  in  the  statute  such  expressions 
as  "in  a  friendly  state  "  or  "in  a  state  not 
hostile  to  or  at  war  with  this  country,"  but 
the  omission  of  anv  such  words  must  be  taken 
to  have  been  deliberate.  The  general  object 
of  the  Naturalisation  Act  was  to  deal  with 
the  status  of  aliens  in  this  country  and  to 
alter  the  law  so  as,  to  some  extent,  to 
obviate  the  difficulties  which  arose  trom 
double  nationality,  in  the  case  of  children 
of  foreigners  born  in  this  coxmtry  and  of 
the  children  of  English  subjects  bom 
abroad.  At  the  outbreak  of  the  American 
war  in  1812  there  were  as  many  as  20,000 
English-born  subjects  serving  in  the  Ameri- 
can Marine.  Before  the  Act  of  1870  there 
were  in  the  United  States  alone  twenty 
millions  who  had  this  double  nationality. 
That  Act  would  not  probably  have  been 
passed  but  for  the  existence  of  this  enor- 
mous class  of  emigrants.  That  being  so. 
the  question  is  whether  the  legislature  dia 
not  mtend,  for  the  purpose  of  avoiding 
difficulties,  to  include  in  the  great  powers 
bestowed  any  small  number  of  disaffected 
persons  for  whom  on  their  own  merits 
as  in  effect  traitors  no  consideration  vrould 
otherwise  have  been  shown.  The  class 
of  such  persons  would  be  very  small, 
and  the  legislature  thought  that  they 
might  safely  be  left  out  of  account. 
He  then  cited  various  passages  from  the 
late  Lord  Chief  Cockbukn's  book  on 
nationality.  Considerations  which  were 
valid  in  Edward  the  Third's  reim,  are  no 
longer  so  in  the  reign  of  Edward  tie 
Seventh.  Locomotion  and  emi^tion  have 
transformed  conceptions  of  allegiance.  Even 
if  the  prisoner  was  mistaken  as  to  the 
intentions  of  the  Act  of  1870,  he  acted 
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openly  and  in  a  straightforward  w&y  and 
did  not  transgress  any  real  law  of  allegiance. 
The  evidence  shows  that  the  prisoner  has 
for  a  long  period  lived  outside  the  British 
Dominions.  Moreover,  he  was  bom  in 
Australia,  not  in  Great  Britain,  and  there- 
fore in  Australia  he  ought  to  be  tried. 

Avory,  K.C.,  followed.— The  Crown  to 
succeed  must  show  that  the  Naturalisation 
Act  has  no  application  when  a  man  is 
charged  with  treason  as  in  the  present  case, 
because  the  words  of  the  Act  are  that  anv 
British  subject  volimtarily  becoming  natural- 
ised at  any  time  shall  be  deemed  to  have 
ceased  to  be  a  British  subject.  Every  count 
in  the  indictment  alleges  that  the  pnsoner  is 
a  British  subject,  and  your  lordships  will 
have  to  direct  the  jury  as  to  whether  or  not 
he  is  a  British  subject.  Under  the  Naturali- 
sation Act,  1870.  in  certain  circumstances,  a 
man  ceases  to  be  a  British  subject,  in 
order  to  support  its  contention  tne  Crown 
must  ask  the  court  to  read  into  this  statute 
the  words  "  except  in  time  of  war,"  as  has 
already  been  urged  ;  and  further,  the  court 
will  also  have  to  read  into  it,  to  make  the 
law  of  treason  what  the  Crown  has  con- 
tended for.  the  words  "  except  when  war  is 
in  contemplation  or  when  war  is  imminent." 
Section  15  of  the  Naturalisation  Act  con- 
clusively proves  that  the  legislature  had 
this  very  (question  in  its  mind,  viz.,  the 
liability  which  might  arise  of  anv  British 
subject  becoming  naturalised  in  such  circum- 
stances as  these,  because  the  section  said 
that  where  any  British  subject  had,  in  pur- 
suance of  the  Act,  become  an  alien,  he 
should  not  thereby  be  discharged  in  respect 
of  any  liability  in  respect  ofany  act  done 
before  becoming  an  alien.  That  was  ex- 
pressly put  in  to  preserve  the  liability  of  a 
man  for  an  act  done  before  he  became  an 
alien.  Our  view  is  supported  by  historical 
considerations  ;  for  all  the  time  of  the  pass- 
ing of  the  Act,  war  was  under  the  considera- 
tion of  the  legislature,  as  the  speech  of  the 
Lord  Chancellor  in  introducing  it  shows. 

The  Attorney 'General, — Section  6  of  the 
Naturalisation  Act  has  no  application  to 
an  act  which  would  in  itself  oe  a  crime. 
The  two  first  overt  acts  alleged  against  the 
prisoner  preceded  the  obtaining  of  the  letters 
of  natumlisation.  The  common  law  of 
England  is  clear  beyond  question,  and  is 
pointedly  illustrated  in  the  case  of  Aeneas 
Macdonald.  It  being  familiar  law  that  a 
contract  entered  into  by  a  citizen  of  one 
state  at  war  with  another  is  void^  how  much 
stronger  is  the  case  of  a  transaction  entered 
into,  not  with  an  individual  of  the  belligerent 
state,  but  with  the  state  itself,  and  that  for 
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the  very  purpose  of  helping  the  opposing 
country  in  a  war  with  the  nation  to  which 
the  person  making  the  contract  is  sub- 
ject. The  matter  was  fully  discussed  in 
Janson  v.  The  Briefontein  Consolidated 
Mines,  Limited,  [1902]  A.  C.  484.  In  that 
case  lord  Davby  carefully  distinguished 
between  such  a  contract  made  before  war 
has  broken  out,  and  a  contract  made  during 
the  war.  In  the  first  case  the  remedy  is  sus- 
pended, and  in  the  second  the  contract  is 
void,  and  the  goods  liable  to  confiscation. 
The  latter  principle  applies  with  greater 
force  when  a  state  is  one  of  the  parties  to 
the  contract.  The  whole  arrangement 
entered  into  by  the  prisoner  with  regard  to 
acquiring  letters  of  naturalisation  is  from 
the  point  of  view  of  English  law  absolutely 
void.  However  ^food  such  an  arrangement 
may  have  been  m  the  Transvaal  for  the 
purpose  of  riving  the  prisoner  the  rights  of 
a  burgher  there,  it  is  a  void  and  criminal 
transaction  here  because  the  whole  basis  of 
the  arrangement  was  that  the  prisoner 
should  join  in  a  war  against  Great  Britain. 
The  learned  Attorney-General  in  the  course 
of  his  argument  cited  Hall's  International 
Law,  p.  405 ;  Halleck's  International  Law, 
chap.  12,  p.  43 ;  VattePs  Law  of  Nations 
(Chitty's  translation!  p.  104 ;  Bouvier's 
l^al  Dictionary  (which  under  the  head  of 
"Expatriation^  states  that  "to  be  legal 
expatriation  must  be  for  a  purpose  which  is 
not  unlawful  nor  in  fraua  of  the  duties  of 
the  emigrant  at  home  "\  and  the  following 
cases :  Sleght  v.  Bhinelander,  2  John.  192 ; 
Jackson  v.  ilTew  York  Insurance  Co., 
2  John.  206 ;  The  Santissima  Trinidad, 
7  Wheaton,  283. 

The  Solicitor-General, — In  time  of  war 
all  social  relations  and  laws  like  the  Naturali- 
sation Act  which  deal  with  social  relations 
are  suspended  (Hall's  International  Law, 
pp.  402,404). 

Shee,  K.Cy  in  reply. — The  Crown's  argu- 
ment would  tend  to  annul  the  force  of  5ie 
Naturalisation  Act,  1870.  An  Act  may  well 
render  legal  what  had  been  unlawful,  as  did 
the  CJonspiracy  and  Protection  of  Property 
Act,  1875.  Mr.  Gushing,  Attorney-General 
for  the  United  States  in  1870,  was  of  opinion 
that  it  is  lawful  and  may  well  be  expedient 
to  allow  expatriation  even  in  time  of  war. 
What  the  prisoner  did  ia  not  in  itself 
immoral,  and  there  is  no  reason  why  a 
statute  should  not  have  legalized  it.  The 
other  acts  complained  of  were  virtually  sim- 
ultaneous, and  if  the  naturalisation  is 
allowed  so  are  the  other  acts.  It  is  a  strain- 
ing of  language  to  make  a  mere  expression 
of  willingness  to  serve  itself  a  crime.    The 
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naturalisation  was  the  effective  and  impor- 
tant pfiTt  of  the  transactions^  and  is  not 
prohibited  by  the  statute.  It  is  impossible 
to  go  behind  the  naturalisation  in  the 
absence  of  fraud  or  misrepresentation  of  the 
person  naturalised.  The  necessity  for  an 
actual  change  of  domicile  and  for  a  prolonged 
residence  is  excluded  by  the  Act  of  1870. 

The  LoED  Chief  Ju8TiCE.~None  of  us 
have  any  doubt  on  the  points  raised,  but 
having  re^rd  to  the  nature  of  the  proceed- 
ings we  wished  the  case  to  be  argued  out 
The  first  two  overt  acts  alleged  admittedly 
preceded  the  obtaining  of  letters  of  natu- 
ralisation. It  is  not  disputed  by  Mr.  Shee 
and  Mr.  Avory  that  but  for  the  Act  of  1870 
the  case  must  have  gone  to  the  jury. 
Mr.  Shee  did  not  contend  that  before  1870 
the  acts  alleged  against  the  prisoner  would 
not  have  constituted  the  crime  with  which 
he  was  charged,  nor  did  he  contend  that 
they  did  not  amount  to  a  crime  except  in  so 
far  as  s.  6  of  the  Naturalisation  Act  of  1870 
might  prevent  a  naturalised  person  from 
being  cnarged  with  them.  Therefore  it  is 
not  necessary  on  the  first  part  of  the  case  to 
deal  with  one  branch  of  the  arguments  of 
the  Law  OflScers  of  the  Crown— namely,  the 
acts  committed  after  "  (Colonel "  Lynch  had 
obtained  naturalisation.  (His  lordship  then 
read  ss.  6  and  15  of  the  Naturalisation 
Act.)  It  cannot  be  seriously  contended  that 
the  first  two  overt  acts  alleged  against  the 
prisoner  were  not  done  before  naturalisation, 
thev  were  the  basis  of  naturalisation  and 
without  them  naturalisation  could  not  be 
obtained.  The  first  overt  act  was  the  sig- 
nature by  the  prisoner  of  a  declaration  of 
his  willingness  to  bear  arms,  and  the  second 
was  the  oath  of  allegiance  which  he  took  to 
the  Transvaal  Repuolic  on  his  wishing  to 
obtain  letters  of  naturalisation.  I  am  quite 
clearly  of  opiaion  that  the  language  of 
s.  6  in  no  way  justifies  the  argument  that 
a  i)erson  is  excused  from  the  conse(}uences  of 
being  naturalised  ;  and  that,  if  it  is  a  crime 
to  become  naturalised,  there  is  nothing  in 
the  section  to  relieve  him  of  the  conse- 
quences of  that  act  or  to  make  it  other  than 
a  criminal  act.  The  very  language  of  the 
section  leaves  the  person  liable  to  the  conse- 
quences of  the  act.  It  is  also  clear  that  the 
subsequent  overt  acts  must  be  left  to  the 
junr,  and  that  the  argument  of  the  Crown 
Officers  is  correct  that  the  subseouent  acts 
are  not  protected  by  the  Act  oi  1870,  in 
spite  of  what  happened  after  January  18th, 
1  wish  not  merely  to  adopt  the  language  of 
the  judgments  cited  by  the  Attomey- 
(j^neral,  out  to  say  for  myself  that  there  is, 
in  my  opinion,  nothing  in  the  Act  of  1870  to 
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justifjr  the  contention  that  an  act  of  treason 
can  give  any  rights  to  anybody.  If  the 
monstrous  conseguence  is  to  follow  that  an 
act  of  treason  gives  rights  to  any  person  it 
must  be  found  in  clear  and  explicit  language 
in  the  Act  of  Parliament  and  not  by  a 
strained  construction  put  on  words  intended 
for  another  purpose.  1  wish  to  say  also  that, 
whatever  a  declaration  of  war  may  do  or  not 
do,  at  any  rate  it  prevents  subjects  from 
making  arrangements  with  the  King's  ene- 
mies, at  least  when  such  arrangements 
constitute  agreements  against  the  law 
of  the  country  to  which  they  owe  their 
alleinance. 

Wills,  J. — I  am  of  the  same  opinion.  It 
is  impossible  to  hold  that  the  two  overt  acts 
which  preceded  the  letters  of  naturalisation 
were  covered  by  the  Act  of  Parliament.  I 
have  never  been  able  to  comprehend  how  it 
could  be  possible  that  an  act  of  treason 
could  give  rights  of  any  sort  in  the  nature 
of  exemption  from  criminal  responsibility  to 
the  person  committing  the  act.  The  acts 
having  been  done  in  furtherance  of  getting 
letters  of  naturalisation — ^a  criminal  or  trea- 
sonable act  in  itself — it  is  impossible  that 
any  such  exemption  as  was  contended  for 
could  be  claimed  as  a  result  of  obtaining 
letters  of  naturalisation.  If  Mr.  Sheets 
argument  is  sound,  a  regiment  or  battalion 
or  division  of  an  army  might  get  letters  of 
naturalisation  and  desert  in  the  hour  of 
battle,  and  yet  not  be  subject  to  the  penal- 
ties for  treason.  That  seems  to  me  so 
extravagant  a  conclusion  that  the  founda- 
tion of  the  argument  of  which  it  is  the 
logical  result  cannot  possibly  be  soimd. 

Channell,  J. — I  am  of  the  same  opinion 
as  the  other  members  of  the  court.  It  seems 
to  me  an  extremely  plain  case.  The  only 
Question  for  us  is  the  construction  of  s.  6  of 
tne  Naturalisation  Act.  There  is  not  a  word 
in  that  section  which  can  possibly  bear  the 
construction  put  upon  it  on  behalf  of  the 
prisoner.  The  Act  did  not  deal  with  the 
circumstances  under  which  naturalisation 
might  be  legal  or  unlawful,  but  with  the 
consequences  of  naturalisation.  It  assumes 
throughout  the  section  that  naturalisation 
exists  and  is  not  in  itself  unlawful.  It  says 
that  where  naturalisation  had  taken  place 
or  might  take  place  it  should  have  certain 
consequences.  So  far  as  the  first  overt  act 
with  which  the  prisoner  is  charged  is  con- 
cerned, it  was  an  act  of  treason,  and  would 
have  been  an  act  of  treason  if  it  had  been 
committed  before  1870,  and  there  is  nothing 
in  the  Act  to  make  it  otherwise  now.  That 
settles  all  the  questions  without  reference 
to  s.  15.    The  other  subsequent  acts  stand 
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on  a  different  footing ;  but  I  am  quite  pre- 
pared to  adopt  everything  which  the  Lord 
Chief  Justice  lias  said  regarding  them. 

Avory^  K.C. — I  have  now  to  submit  the 
point  I  proposed  to  submit  at  an  earlier 
stage  as  a  reason  for  quashing  the  indict- 
ment, namely,  that  there  is  no  evidence  to 
go  to  the  jury  of  any  such  treason  on  the 
part  of  the  prisoner  as  that  provided  for  by 
the  statute  of  Edw.  3 — the  oflfence  of  ad- 
hering to  the  King's  enemies  in  the  realm. 
The  words  "  be  adherent  to  the  King's 
enemies  in  his  realm''  must  mean  either 
that  the  accused  person  being  in  the  realm, 
has  been  adherent  to  the  King's  enemies 
wherever  they  were,  or  that  the  enemy  being 
in  the  realm,  the  accused  person  has  been 
adherent  to  them  wherever  he  was.  In  the 
cases  which  have  been  decided  under  this 
section  the  first  interpretation  was  followed. 
It  has  been  held,  for  mstance,  that  a  person 
in  the  realm  sending  information  by  means 
of  letters  to  an  enemy  abroad  is  guilty 
under  the  statute.  Therefore  the  construc- 
tion of  this  clause  has  been  that  the  enemy 
need  not  be  in  the  realm.  But  every  case 
which  had  been  decided  impliedly  decided 
that  the  accused  must  be  in  the  realm  when 
he  does  the  overt  act.  So  far  as  our  re- 
searches have  gone  (and  we  have  looked  at 
most  of  the  cases  indicted  imderthe  statute) 
the  indictment  has  always  all^^  that  the 
accused  was  in  the  realm,  naming  the  place 
in  the  realm  at  which  he  was  when  he  com- 
mitted the  act.  Or,  if  there  is  no  such 
allegation,  there  is  a  count  in  the  indict- 
ment alleging  another  form  of  treason, 
namely,  compassing  the  King's  death.  There 
might  be  otner  forms  of  treason,  but  the 
words  of  the  section  under  which  this 
indictment  was  drawn  must  mean  either 
that  the  accused  must  be  within  the  realm 
or  the  enemy  must  be  within  the  realm. 

The  Lord  Chief  Justice.— -What  do  you 
say  the  words  "or  elsewhere"  in  the  section 
mean? 

Avery ^  K.C. — ^If  the  accused  person  was 
in  the  realm  he  nught  be  giving  aid  to  and 
comforting  the  King^s  enemies  outside  the 
realm,  e,g,y  by  sending  information  to  an 
enemy  abroad.  He  referred  to  the  case  of 
McLatie,  26  St.  Tr.  720 ;  and  to  that  of 
Smith  &Brien  (1848),  7  St.  Tr.  (n.s.)  2.  In 
the  second  case  tne  prisoner  was  cnarged  with 
adhering  to  the  King's  enemies  in  Dublin. 
The  argument  for  the  prisoner  was  that, 
although  the  Treason  Act  of  Edw.  3  haa 
been  applied  to  Ireland,  the  words  "  in  the 
realm  "  must  still  be  read  as  "  in  the  realm 
of  England."  It  was  held  that  the  statute 
applied  to  the  prisoner  on  the  sole  ground 


MAGlStERtAL   CASES. 


Rex  v.  Lynch. 

that  the  Irish  Act,  which  incorporated  the 
English  one,  stated  that  the  words  "  in  the 
realm  "  must  be  extended  to  Ireland  as  well 
as  England.  The  trial  in  McLane's  case 
was  in  Quebec,  and  the  point  was  raised 
whether  in  this  statute  of  Edw.  3  the  words 
"  in  the  realm  "  could  apply  to  Quebec.  It 
was  decided  in  the  affirmative,  on  the 
ground  that  a  Colonial  Act  incorporated 
flie  statute  of  Edw.  3,  and  thus  extended 
the  words  "  in  the  realm "  to  Canada  and 
Quebec.  In  the  present  case  there  is  no 
legal  fiction  by  which  the  acts  alleged  to 
have  been  done  by  the  accused  can  be  said 
to  have  been  done  by  him  "  in  the  realm." 

The  LoBD  Chief  Justice.  —  Rejc  v. 
Vaughan,  13  St.  Tr.  525,  seems  to  be  a  direct 
authority  against  the  contention. 

Avory,  K.C.,  dealt  with  the  case  in  ques- 
,tion,and  referred  to  Weldon's  Case,  26  St.  Tr. 
291,  in  which  it  was  stated  that  under  the 
Act  "the  locality  is  annexed  to  the  person 
adhering,  not  to  the  enemy  to  whom  he 
adhered." 

The  Attorney -Geiierol, — This  statute  has 
not  been  interfered  with  for  more  than  550 
years.  The  new  construction  suggested 
would  enable  an  Englishman  to  engage  with 
a  foreign  Power  against  his  own  country 
so  long  as  he  remained  abroad.  He  cited 
the  Act  of  18  Geo.  2,  c.  30.  and  referred  to 
MvleoAy's  Case,  L.  Jft.  3  H.  L.  306  ;  Coke's 
3rd  Inst.,  Chap.  I.  on  High  Treason,  pp.  3 
10,11. 

The  Lord  Chief  Justice.— Unless  there 
is  any  other  authority  the  Attorney-General 
desires  to  cite,  the  court  is  perfectly  satis- 
fied on  the  point. 

Avery y  K.C. — We  may  revive  the  point 
on  a  motion  for  arrest  of  judgment. 

tShee,  K.C.,  then  addressed  the  jury.— 
If  the  prisoner  belonged  to  any  country  in 
the  King's  dominions  it  was  Australia,  and 
there  he  should  have  been  tried.  Besides, 
the  treaty  which  ended  the  war  should  in 
anv  case  have  sheltered  him.  The  Act  of 
Edw.  3  was  passed  in  a  barbarous  age, 
yet  counselled  consideration  and  delay 
in  cases  of  doubt.  The  prisoner  had  gone 
out  simply  as  a  war  correspondent  for  the 
Jourruu,  of  Paris,  which  he  represented  in 
London.  He  was  not  an  Englishman  bom 
and  bred  with  English  associations,  but 
the  son  of  an  Amencan  emigrant  bom  in 
Australia,  who  had  studied  in  the  universities 
of  Berlin  and  Paris,  had  contemplated  be- 
coming a  Frenchman,  and  had  applied  in 
Paris  for  letters  of  naturalisation.  His 
naturalisation  in  the  Transvaal  was  certainly 
held  good  by  the  Transvaal  authorities.  The 
prisoner  honestly  believed  himself  to  be  a 
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Boer,  and  if  a  man  acted  honestly  he  ought 
not  to  be  held  guilty  of  treason. 

The  Solicitor-General, — ^The  evidence  is 
overwhelming  and  the  issue  simple.  In  a 
moment  of  gloom  and  reverse  the  prisoner, 
being  a  British  subject,  voluntarily  and  with- 
out pressure  elected  to  take  up  arms  against 
this  country  and  this  Empire,  and  his  own 
fellow-colonists  in  Australia. 

The  Lord  Chief  Justice.— The  case  is 
not  one  which  involves  any  great  difliculties 
of  law  or  fact.  The  prisoner  has  been  in- 
dicted under  the  old  statute  of  treasons, 
which  is  still,  after  500  years,  the  govern- 
ing statute  in  reference  to  the  law  of  treason 
to-day.  We  are  interpreting  that  statute  to 
the  jury  and  directing  them  upon  it,  in  the 
sanae  way  that  it  has  been  interpreted  and 
juries  have  been  directed  upon  it  on  pre- 
vious occasions.  Under  the  statute  treason 
is  committed  "if  a  man  do  levy  war  against 
our  Lord  the  King  in  his  realm,  or  be  adhe- 
rent to  the  Kings  enemies  in  his  realm, 
giving  to  them  aid  and  comfort,  in  the  realm 
or  elsewhere."  Now^  treason  is  a  crime 
which  consists  in  doing  certain  acts  from 
which  the  intention  of  committing  the  crime 
may  be  induced  or  inferred.  In  this  case 
there  is  no  difficulty  in  drawing  the  infer- 
ence as  to  intention  when  the  character  of 
the  acts  is  considered:  because  if  a  man 
takes  up  arms  against  tne  Crown  and  joins 
armed  forces  operating  against  the  forces  of 
the  Crown,  and  attempts  by  his  own  acts 
to  brin^  success  to  the  side  for  which  he 
fights,  it  cannot  be  said  that  he  does  not 
intend  by  these  acts  to  commit  the  crime 
of  treason  if  the  acts  in  question  are 
proved  to  the  satisfaction  of  the  jury.  A 
certain  amount  of  confusion  is  often  intro- 
duced into  criminal  trials  by  the  discussion 
of  the  question  of  the  presence  or  absence 
of  the  intention  to  commit  the  crime 
charged  ;  but  I  need  only  say  that  if  the  act 
committed  is  unequivocal  in  its  character, 
then  you  are  entitled  to  find  that  the  act 
was  done  with  the  intention  which  its 
nature  conveyed.  No  clearer  instance  could 
be  given  than  that  of  taking  up  anns  against 
the  forces  of  the  Kin^.  Such  an  act  can 
only  be  committed  with  the  intention  of 
levying  war  on  the  King  and  attempting  to 
overthrow  the  country  to  which  the  person 
conunitting  the  act  owed  his  allegiance.  It 
will  serve  no  purpose  to  say  more  upon  the 
crime  of  treason  itself  and  the  intent  which 
is  necessary  to  constitute  the  crime.  But 
there  are  other  conditions  which  the  law 
recjuires  in  connection  with  the  crime  of 
treason— for  the  intention  must  be  proved, 
not  by  mere  language,  but  by  overt  acts 
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spjoken  to  by  two  witnesses,  either  both 
witnesses  speaking  to  one  act  or  by  each 
speaking  to  a  different  overt  act.  in  this 
case  no  technical  or  other  difficulty  in  the 
matter  of  evidence  arises,  because,  if  the 
prosecution  are  right,  there  is  more  than 
one  witness  to  eacn  act,  and  to  several  of 
them  there  are  certainly  more.  With 
regard  to  some  of  the  legal  points  raised 
yesterday,  I  have  to  direct  you  that  if  a 
man  in  tmie  of  war  joins  the  King's  enemies, 
whether  he  joins  them  for  his  own  purposes 
or  not,  he  is  jfuil^y  o^  a"  unlawful  offence  ; 
and,  further,  if  a  man  in  time  of  war  not 
only  joins  the  King's  enemies,  but  becomes 
naturalised  in  the  country  to  which  the 
enemies  belonged,  it  ia  no  excuse  what- 
ever for  his  subsequent  acts  either  that  he  be- 
came naturalised  in  the  course  of  committing 
such  acts,  or  that  he  was  intending  to  become 
naturalised  when  they  were  committed. 

After  considering  the  evidence  at  some 
length,  the  Lord  Chief  Justice  concluded : 
I  would  remind  you  again  that  the  charge 
against  the  prisoner  is  of  aiding  the  King's 
enemies ;  and  that  the  facts  which  have  been 
laid  before  you  amount  to  aiding  the  Kin^s 
enemies,  and  that  tMs  is  an  offence  in 
respect  of  which,  if  proved,  the  prisoner 
ought  to  be  found  guilty  under  the  indict- 
ment, no  matter  m  what  country  the 
offence  was  committed.  With  regard  to 
observations  on  the  more  general  topics 
which  have  been  addressed  to  you,  I  cer- 
tainly regret  that  in  some  few  remarks 
yesterday  Mr.  Shee  indicated  that  the  tie  of 
alle^ance  is  not  to  be  regarded  as  being 
so  binding  now  as  was  formerly  the  case.  1 
would  teU  you  that  the  tie  of  allegiance  is 
as  strong  and  binding  to-day  as  ever  it  was. 
It  would  be  a  sad  day  for  this  or  any  other 
country  if  it  is  to  be  suggested  that  subjects 
do  not  owe  a  high  duty  to  the  country  of 
their  birth  or  to  the  country  which  they 
have  adopted.  And  it  must  not  be  thought 
that  motives  of  interest  or  comparative 
innocence  of  intention  can  justify  people  in 
becoming  parties  to  treasonable  acts  or  in 
being  guilty  of  treason,  or  in  encouraging 
others  in  such  acts,  on  the  ground  that  the 
tie  of  allegiance  is  less  binding  now  than  in 
former  times.  Remember  you  have  nothing 
to  do  with  the  consequence  of  your  verdict 
or  the  punishment  which  may  be  adminis- 
tered. That  rests  with  those  who  are 
responsible  for  advising  the  Crown  in  the 
exercise  of  its  high  prerogative  of  mercy,  or 
upon  the  question  of  interfering  with  the 
sentence  passed.  Your  duty  is  to  consider 
the  evidence.  If  you  come  to  the  conclusion 
that  this  crime  has  been  committed — ^a  crime 
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of  great  gravity,  involving  as  it  often  does 
very  serious  consequences — then,  according 
to  the  duty  you  have  sworn  to  fulfil,  you 
must  return  a  verdict  against  the  prisoner. 
Verdict  Guilty. 

Sentence  of  death  was  pronounced  by 
Wills,  J.,  the  senior  puisne  judge. 

The  sentence  has  since  been  commuted 
to  penal  servitude  for  life. 
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Wimbledon  Urban  District  Council  v. 
Hastings. 

Public  health— Overcrowding—  Nuisance—  * 
Day  school  —  House  —  "  Inmates  "*  — 
Order  to  inspect— Reasonable  grounds 
—Evidence  — Form  of  order  —  Public 
Health  Act,  1875  (38  ik  39  Vict.  c.  55), 
as,  4,  91,  92,  102. 

The  respondent  vxu  a  mistress  of  a  high 
school  for  girls  where  no  hoarders  were 
received,  A  comjylai/nt  having  been 
received  as  to  the  overcrowding  of  the 
class-rooniSy  the  re^xmdent  refused  to 
allow  the  inspector  to  enter.  An  ajypH- 
cation  loas  made  to  the  justices  for  an 
order  under  s.  102  of  the  Public  Health 
Act,  1876,  requiring  the  respondent  to 
admit  the  inspector  to  the  school,  and  in 
sujyport  of  such  application  a  complaint 
on  oath  was  made  by  the  inspector.  An 
order  was  made  by  the  justices.  The 
respondent  appealed  to  auarter  sessions, 
who  xoere  of  opinion  tnat  the  scholars 
attendinq  the  school  were  not "  inmates  " 
within  the  meaning  of  s.  91  (5)  of  the 
Public  Health  Act,  1875,  and  that  the 
apjydlants  had  not  alleged  the  existence 
of  any  nuisance  within  that  Act,  or 
shotvn  reasonable  grounds  for  suspecting 
such  a  nuisance,  and  quashed  the  order 
of  the  justices. 

Held,  that  "  house  "  in  s.  91  (5)  of  the  Public 
Health  Act,  1875,  includes  a  day  school, 
and  that  "  inmates  "  include  scholars. 

Held  also,  that  where  an  application  is 
made  to  a  justice  under  s.  102  of  the 
Public  Health  Act,  1875,  for  an  order 
to  enter  jyremises  where  a  nuisance  is 
alleged  to  exist,  the  justice,  althouph  he 
has  not  to  decide  the  fact  of  the  existence 
of  such  a  nuisance,  may  consider  whether 
there  are  reasomtble  (/rounds  for  such 
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sufspicion^  and  receive  evidence  for  that 
pv/rpose.  If  an  order  is  niade,  the  form 
of  the  order  should  state  that  it  is  in 
reference  to  a  particrdar  subject-matter. 

Case  stated  by  the  court  of  quarter  ses- 
sions in  and  for  the  county  of  Surrey. 

The  appellants,  the  Wimbledon  Urban 
District  Cfouncil^  are  the  local  authority 
under  the  Public  Health  Act  1875,  in  and 
for  the  urban  district  of  Wimbledon. 

The  respondent,  Edith  Hastings,  is  the 
head  mistress  of  the  high  school  for  girls  in 
Mansel  Boad,  Wimbledon  (hereinafter  re- 
ferred to  as  "  the  school "). 

The  school  is  one  of  thirty-four  schools 
owned  and  carried  on  by  the  Girls'  Public 
Day  School  Company,  Limited,  and  in 
rasoect  of  its  science  and  art  classes  is 
under  the  inspection  of  the  Board  of  Educa- 
tion and  receives  ^ants  for  the  same.  It  is 
a  day  school  for  girls ;  there  are  no  boarders, 
nor  do  any  of  the  members  of  the  staff  reside 
therej  the  only  persons  dwelling  upon  the 
premises  being  two  maid-servants.  No 
evidence  was  civen  as  to  the  hours  of 
attendance  of  tne  scholars. 

Section  92  of  the  Public  Health  Act, 
1875,  Drovides  that  it  shall  be  the  duty  of 
every  local  authority  to  cause  to  be  made 
from  time  to  time  inspection  of  their  dis- 
trict with  a  view  to  ascertaining  what 
nuisances  exist  calling  for  abatement  under 
the  powers  of  the  Act,  and  to  enforce  the 
provisions  of  the  Act  in  order  to  abate  the 
same.    By  s.  91  of  the  same  Act,  for  the 

Eurpose  of  the  Act  any  house  or  part  of  a 
^  ouse  so  overcrowded  as  to  be  dangerous  or 
iniurious  to  the  health  of  the  inmates, 
whether  or  not  members  of  the  same  family, 
shall  be  deemed  to  be  a  nuisance ;  and  by 
s.  4  of  the  same  Act — 

"  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  words  and  expres- 
sions have  the  meanings  hereinafter  respec- 
tively assigned  to  them — ^that  is  to  say,  .  .  . 
'house'  includes  schools,  also  factories  and 
other  buildings  in  which  persons  are  em- 
ploved." 

fiy  s.  102  of  the  Act  it  is  enacted  that  the 
local  authority  or  any  of  their  officers  shall 
be  admitted  into  any  premises,  for  the  pur- 
pose of  examining  as  to  the  existence  of 
any  nuisance  thereon,  at  any  time  between 
the  hours  of  nine  in  the  forenoon  and  six  in 
the  afternoon,  or,  in  a  case  of  a  nuisance 
arising  in  respect  of  any  business,  then  at 
any  hour  when  such  business  is  in  progress 
or  is  usually  carried  on. 

By  the  same  section  it  is  further  enacted 
that: 
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"If  admission  to  premises  for  any  of 
the  purposes  of  this  section  is  refused,  any 
justice  on  complaint  thereof  on  oath  by  any 
officer  of  the  local  authority  Tmade  after 
reasonable  notice  in  writing  of  tne  intention 
to  make  the  same  has  been  given  to  the 

Eerson  having  custody  of  the  {)remises)  may, 
y  order  under  his  hand,  reguire  the  person 
having  custody  of  the  premises  to  admit  the 
local  authority,  or  their  officer,  into  the 
premises  during  the  hours  aforesaid,  and  if 
no  person  havmg  custody  of  the  premises 
can  be  found,  the  justice  shall,  on  oath 
made  before  nim  of  that  fact,  by  order 
under  his  hand  authorise  the  local  authority 
or  any  of  their  officers  to  enter  such  pre- 
mises during  the  hours  aforesaid." 

The  medical  officer  of  health  for  the  dis- 
trict received  the  following  complaint  in 
writing  dated  November  10th,  1901,  and 
signed,  namely : 

"  I  ao  not  know  if  I  am  right  in  asking 
you  the  question  or  should  have  applied  to 
the  sanitary  inspector.  It  is  of  the  over- 
crowding of  the  junior  class-rooms  of  the 
girls'  high  school.  I  am  not  alone  of  that 
opinion.  The  school  is  deservedly  popular, 
but  we  who  send  our  girls  there  expect 
them  to  have  the  legal  amount  of  space. 
There  are  now  400  pupils  besides  the 
teachers.  There  were  thirty-two  and  mis- 
tress in  the  room  my  niece  was  in  last 
term.  There  are  thirty-two  pupils  also  in 
the  present  one,  and  it  is  smaller." 

This  letter  was  given  to  the  inspector  of 
nuisances  for  the  district  for  inquiry  into 
the  complaint.  The  inspector  accordingly 
on  November  18th,  1901,  visited  the  school 
and  saw  the  respondent.  He  explained  to 
her  the  nature  of  the  complaint  received, 
and  applied  for  admission  to  examine  the 
school  for  the  purpose  of  seeing  whether  the 
alleged  nuisance  existed. 

The  respondent  refused  to  grant  the  in- 
spector admission  to  make  the  desired 
examination. 

The  inspector  on  the  evening  of  the  same 
day  reported  the  matter  to  the  sanitary 
committee  of  the  appellant  council,  and 
they  instructed  the  clerk  of  the  council  to 
forthwith  take  such  proceeding  as  might 
be  necessary  to  enforce  compliance  with  the 
provisions  of  the  Public  Health  Act,  1876. 

Accordingly  the  clerk  on  the  day  follow- 
ing (November  19th,  1901)  wrote  the  fol- 
lowing letter  to  the  respondent : 

"Complaint  was  made  last  evening  to 
the  sanitary  committee  of  this  council  that 
you  had  refused  to  pennit  the  sanitary 
inspector  of  the  council  to  examine  the  pre- 
mises occupied  by  you.    I  would  point  out 
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to  you  that  this  is  a  direct  violation  of  the 

Erovisions  of  the  Public  Health  Act,  1875, 
ut  I  can  hardly  believe  that  you  have 
wittingly  offended  acainst  that  Act.  The 
sanitary  inspector  will  attend  at  your  pre- 
mises at  two  o'clock  this  Tuesday  afternoon 
for  the  purposes  of  making  an  examination 
required  by  him,  and  I  am  instructed  to 
inform  you  that  in  the  event  of  your  again 
refusing  him  admission  or  obstructing  nim 
in  the  execution  of  his  duties  an  application 
^vill  be  made  to  the  magistrates  to  deal  with 
the  matter  without  delay — a  course  which  I 
trust  will  be  unnecessary." 

The  insp)ector,  in  accordance  with  the 
terms  of  such  letter,  attended  at  the  school 
at  the  hour  named  and  applied  to  be 
admitted  for  the  purpose  above  mentioned, 
but  was  again  refused  admission,  and  on 
the  same  day  the  respondent  forwarded  the 
following  letter  to  the  clerk  of  the  council : 

"  I  must  again  decline  to  allow  any  inspec- 
tor to  examine  the  school  without  the 
authority  of  any  council  or  their  secretary." 

An  application  was  made  to  justices  of 
the  peace  for  an  order  under  s.  102  of  the 
Public  Health  Act,  1875,  requiring  the 
respondent  to  admit  the  inspector  to  the 
school  for  the  purpose  aforesaid,  and  in 
support  of  such  application  a  complaint  was 
made  on  oath  by  the  inspector,  and  an  order 
was  made  requiring  the  respondent  to  admit 
the  officer  of  the  Wimbledon  District 
Council  to  the  premises  for  the  purposes 
aforesaid. 

The  respondent  being  dissatisfied  with 
the  decision  appealed  against  the  same  to 
the  court  of  quarter  sessions. 

It  was  contended  on  behalf  of  the  respon- 
dent>-;^(l)  That  the  alleged  nuisance  was 
not  within  s.  91  (5)  at  all,  (a)  because  that 
paragraph  referred  only  to  houses  in  the 
ordinary  sense  of  the  term,  or  at  any  rate 
only  houses  used  as  dwellings,  and  (b) 
because  the  scholars  were  not  inmates,  and 
accordingly  that  the  justices  had  no  juris- 
diction to  make,  or  at  any  rate  had  no 
sufficient  materials  before  them  on  which  to 
make  their  order ;  (2)  that  under  s.  102  of 
the  Public  Health  Act,  1878,  the  raa^strate 
before  making  such  an  order  as  aforesaid 
must  be  satished  that  there  are  reasonable 
grounds  for  such  entry,  and  that  in  this 
present  case  there  were  no  such  reasonable 
grounds,  and  they  referred  to  Dv/iican  v. 
Dowding,[\mi]\  9.  B.  575, and  to  Vin^  v. 
Governors  of  the  JSorth  London  Collegiate 
School  for  Girhy  a3  J.  P.  244  ;  (3}  that  the 
entry  was  not  sought  to  be  made  during  the 
hours  at  which  the  business  of  the  school 
was  being  carried  on  ;  and  (4)  that  the  order 
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was  wrong  in  substance  and  form  because 
it  did  not  specify  any  particular  nuisance, 
and  therefore  did  not  properly  specify  the 
purpose  for  which  the  entry  was  to  be  made, 
and  did  not  specify  the  hours  during  which 
the  entry  was  to  be  allowed. 

The  respondent  tendered  evidence  for  the 
purpose  of  proving  that  the  number  of 
pupils  at  the  school  was  270,  and  not  400  as 
stated  in  the  letter,  and  that  the  class 
rooms  therein  referred  to  were  not  used  for 
thirty-two  pupils  and  a  mistress,  and  that 
the  alleged  nuisance  did  not  at  any  time 
in  fact  exist,  but  the  quarter  sessions  were 
of  opinion  tnat  the  question  as  to  the  exis- 
tence of  overcrowding  in  fact  was  not  before 
them,  and  they  decided  not  to  hear  any 
such  evidence. 

On  behalf  of  the  appellants  it  was  con- 
tended—(1)  That  by  s.  4  of  the  Public 
Health  Act,  1875,  the  word  "house" 
includes  schools,  and  therefore  s.  91  of  the 
same  Act,  which  for  the  purpose  of  the  Act 
states  what  are  to  be  deemed  nuisances, 
including  {int€7-  alia)  "  any  house  or  part  of 
a  house  so  overcrowded  as  to  be  dangerous 
or  iniurious  to  the  health  of  the  inmates, 
whether  or  not  members  of  the  same  family," 
applies  to  the  school,  and  that  therefore  tne 
magistrate  was  right  and  acting  within  his 
jurisdiction  in  making  such  order  as  afore- 
said ;  (2)  that  s.  92  of  the  Public  Health 
Actj  1875,  iinposes  upon  the  local  authority 
an  unperative  duty  of  causing  to  be  made 
from  time  to  time  inspection  of  their  district 
with  a  vi-^,w  to  ascertaining  what  nuisances 
exist  calling  for  abatement  under  the  powers 
of  the  Act,  and  that  s.  102  of  the  Act  gives 
to  the  local  authority  and  to  their  officers 
an  absolute  right  to  enter  the  premises  for 
the  purpose  of  examining  as  to  the  existence 
thereon  of  any  nuisance,  and  the  section,  in 
the  event  of  admission  being  refused,  em- 
powers any  justice,  upon  complaint  thereof 
on  oath  by  any  officer  of  the  local  authority 
(made  after  reasonable  notice  in  writing  of 
the  intention  to  make  the  same  has  been 
given  to  the  person  having  custody  of  the 
premises),  bv  order  under  his  hand  to  require 
the  person  naving  custody  of  the  premises 
to  aamit  the  local  authority  or  their  officer 
into  the  premises  during  the  hours  men- 
tioned in  the  section ;  that  therefore  there 
is  no  obligation  on  the  part  of  the  local 
authority  to  show  that  they  or  their  officer 
have  reasonable  grounds  for  believing  that  a 
nuisance  existing  upon  the  premises,  but 
that  even  if  it  should  be  necessary  to  show 
that  there  were  such  reasonable  grounds, 
then  in  the  present  case  it  was  shown  that 
the  inspector  had  such  reasonable  grounds 
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for  believing  that  the  alleged  nuisance  did 
eadst  upon  the  premises  of  the  school ;  and 

i3)  that  the  order  was  not  wrong  in  form, 
rat  that,  even  if  it  were  wrong,  the  appel- 
lants are  not  and  have  never  b^n  averse  to 
the  same  being  amended  so  as  to  refer  to 
the  specific  nuisance  complained  of  only. 

The  quarter  sessions  were  of  opinion  that 
the  scholars  attending  at  the  school  were 
not  inmates  within  the  meaning  of  s.  91  (5) 
of  the  Public  Health  Act,  1875.  and  accord- 
ingly that  the  appellants  haa  not  alleged 
the  existence  of  any  nuisance  within  the 
meaning  of  that  Act  or  shown  any  reason- 
able grounds  for  suspecting  the  existence  of 
such  a  nuisance,  ana  they  £iccordingly  made 
an  order  allowing  the  appeal  and  quashing 
the  order  of  the  justices.  The^  did  not 
decide  any  of  the  other  points  raised  by  the 
respondent. 

CJ.  A,  BtiBsell,  K.C.  (Greo.  Humphreys  with 
him),  for  the  appjellants.— The  decision  of 
quarter  sessions  is  wrong;  the  "scholars" 
attending  a  day  school  are  "inmates"  T^dthin 
the  meaning  of  s.  91  (6)  of  the  Public 
Health  Act,  1875.  A  place  of  business  is 
an  "abode,"  and  a  "clerk"  is  an  inmate 
{Mown  V.  Btbby,  2  H.  <fe  C.  881). 

Macmorrcm.  K.C.  (Daldy  with  him),  for 
respondent.—"  House "  in  uie  section  only 
means  dwelling-house^  and  the  day  scholars 
therefore  cannot  be  included  in  the  term 
"inmates."  He  referred  to  B.  v.  Mead, 
Ex  parte  Gates,  69  J.  P.  150. 

Russdl,  K.C.,  in  reply.— -ff.  v.  Slade, 
60  J.  P.  368,  is  in  my  favour.  The  order 
can  be  limited  by  the  justices  to  inspection 
for  nuisance  complaine^l  of. 

Lord  Alverstone,  C.J.— Under  s.  102 
of  the  Puulic  Health  Act,  1875^  if  a  local 
authority  desire  to  obtain  admission  to  a 
house  for  the  purpose  of  seeing  as  to  whether 
or  not  there  is  a  nuisance  there,  they  may 
apply  to  a  justice  on  complaint  on  oath 
by  an  officer  of  the  local  authority,  after 
reasonable  notice  in  writing  of  intention  to 
make  the  same  to  the  person  having  custody 
of  the  premises,  and  the  justice  may  by 
order  require  the  person  having  the  custody 
to  admit  the  local  authority  by  their  officer 
into  the  premises.  It  is  quite  plain  that  it 
is  a  very  salutary  provision  to  enable  inspec- 
tion of  premises  to  be  made  in  order  to  see 
if  there  is  a  nuisance  or  not.  Now,  in  this 
case  some  representations  had  been  made, 
we  do  not  exactly  know  what,  about  the 
school  and  an  order  was  made  by  the  justices 
to  allow  the  school  to  be  inspected.  The 
quarter  sessions  have  decided  tnat  that  was 
not  a  proper  order,  because  it  related  to  a 
school,  and  that  school  was  not  in  their 
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opinion  a  house  or  part  of  a  house  so  over- 
crowded as  to  be  dangerous  or  injurious  to 
the  health  of  the  inmates.  Now,  the  inter- 
pretation clause  of  the  Act,  s.  4,  says  that 
"house"  is  to  include  school,  and  prinid 
fa/:ie  when  you  are  dealing  witn  the  matter 
of  nuisances,  there  would  not  seem  to  be 
any  reason  why  there  should  not  be  the 
same  power  of  inspection  with  recard  to  a 
school  kept  for  the  purpose  of  girls  or  boys 
beinff  received  and  passing  several  hours  of 
the  day  there  for  the  purpose  of  their  educa- 
tion, just  in  the  same  way  as  power  is  given 
to  go  into  a  private  house  under  certain 
circumstances  m  a  proper  case  where  the 
justice  might  make  the  order  for  inspection 
in  the  private  house.  Mr.  Macmorran  con- 
tends tnat  must  mean  dwelling-house  in  the 
ordinary  sense  of  the  word,  where  people 
sleep,  and  he  fortifies  his  argument  by  re- 
ferring to  8.  6  dealing  with  factories  and 
the  overcrowding  of  a  factory  which  would 
otherwise  come  within  sub-s.  (6),  and  he 
says  that  that  shows  that  as  overcrowding 
of  a  factory  is  mentioned  in  sub-s.  (6), 
"  house  "  is  limited  to  a  dwelling-house  in 
this  section.  I  think  the  answer  to  that  is 
the  one  I  ventured  to  indicate  in  the  course 
of  the  argument.  With  regard  to  factories, 
the  lerislature  were  desirous  to  bring  in 
other  things  and  to  give  a  wider  scope  to  the 
power  of  the  local  authority,  and  they  used 
the  words  "  not  kept  in  a  cleanly  state  or 
not  ventilated,"  etc. ;  and  then,  to  avoid 
it  being  said  that  overcrowding  was  not 
within  the  section,  th6y  have  to  add  those 
words  at  the  end  as  to  overcrowding. 
Therefore,  to  my  mind,  that  is  not  suffi- 
cient. Then  I  think  we  ought  to  look  at 
sub-s.  (5)  and  see  the  object  with  which 
it  was  passed.  I  must  say,  speaking  for 
myself,  I  think  it  would  be  impossible  in 
the  face  of  R,  v.  Mead  or  R,  v.  Oates  to 
say  that  "house"  must  be  limited  to  an 
ordinary  dwelling.  Lord  Bussell  there 
decided  that  a  shelter  was  within  the  pur- 
view of  the  section,  and  though  the  appeal 
there  was  as  to  the  form  of  the  onier, 
still  the  substance  of  the  matter  is  the 
same  as  in  the  previous  case  of  R  v.  Mead. 
Certainly  there  was  no  more  ground  for 
applying  the  Act  to  such  a  case  than  there 
is  to  a  school.  We  think  the  particular 
point  upon  which  the  magistrates  held  the 
order  was  bad  was  wrong,  and  the  case  must 
be  further  dealt  with.  Then  there  are  two 
subordinate  points  which  we  have  to  deal 
with.  The  first  point  is  that  the  quarter 
sessions  would  not  hear  evidence  to  show 
that  the  facts  alleged  in  the  complaint  on 
oath  before  the  justices  or  the  facts  upon 
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which  the  orderpurported  to  be  made 
were  not  true.  We  are  all  of  opinion  that 
neither  the  justices  out  of  sessions  nor 
quarter  sessions  have  to  decide  whether 
there  was  a  nuisance  or  not,  but  they  may 
have  to  consider  whether  there  is  reasonable 
ground  for  suspecting  there  is  a  nuisance, 
and  there  is  an  obvious  difference  between 
this  case  and  cases  of  complaint  of  want 
of  sanitary  appliances  or  msufficiency  of 
drains,  as  to  which  inspection  mav  in  many 
cases  be  the  only  way  to  decide  if  they 
are  fit  or  nor ;  but  when  alle^tions  are 
based  on  questions  of  fact  we  think  it  would 
be  going  too  far,  and  Mr.  Russdl  did  not  ask 
us  to  go  so  far,  as  to  say  that  the  justices 
ought  not  to  be  allowed  to  receive  evidence 
as  to  what  was  the  true  state  of  facts  before 
them  on  which  they  purport  to  act.  This 
provision,  though  very  salutary,  is  a  pro- 
vision whereby  public  officials  are  allowed 
to  inspect  private  property.  Therefore  it 
must  only  be  allowed  in  a  proper  case  where 
there  is  hberal  ground  for  thinking  there  is 
necessity  for  inspection.  In  this  case  it  was 
suggested  that  the  allegations  of  fact  were 
wholly  inaccurate,  and  the  order  being  made 
in  a  quasi-judicial  proceeding,  under  notice 
with  the  nght  of  appeal,  it  seems  impos- 
sible to  say  that  the  justices  in  the  first 
instance  or  quarter  sessions  in  the  second 
instance  were  not  entitled  to  receive 
evidence  to  show  that  the  only  allegation 
of  fact  on  which  a  ground  for  inspection 
was  based  was  without  foundation.  As  to 
the  other  x)oint,  Mr.  Eussdl  has  indicated 
he  did  not  mean  that  a  roving  commis- 
sion should  be  given  to  an  inspector,  and  we 
think  the  order  ought  to  be  made  in  reference 
to  the  particular  subject-matter,  not  to  give 
an  officer  the  right  to  inspect  everything. 

Darling,  J.— I  have  nothing  to  add. 

Channell,  J.— I  should  like  to  say,  in 
reference  to  the  main  point,  I  a^ee  that 
"  house  "  includes  "  school "  and  "  inmates  " 
scholars,  and  I  only  want  to  add  a  word  or 
two  about  the  other  question  about  the 
construction  of  s.  102.  That  appears  to 
give  in  the  first  part  of  it,  as  I  read  it, 
to  the  local  authorities  and  proper  officers 
power  to  enter  premises  for  the  purpose 
of  examining  as  to  the  existence  of  any 
nuisance  thereon.  Obviously  it  refers, 
mainly  at  any  rate,  to  nuisances  the  exis- 
tence of  which  can  oe  determined  one  way 
or  another  by  an  examination  of  the  pre- 
mises. When  you  have  got,  as  here,  an 
allegation  that  certain  persons  are  there  at 
times  and  not  there  at  other  times,  it  is 
obvious  there  is  a  considerable  difficulty 
about  ascertaining  if  the  nuisance  exists  or 
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not  by  mere  examination  of  the  premises. 
That  IS  a  circumstance  which  has  to  be  con- 
sidered, and  necessarily  considered,  when 
you  come  to  the  second  part  about  the 
order  of  the  ma^trates.  It  is  mainly 
wanted  after  the  nght  has  been  given  by 
the  former  part  of  the  section  in  order  to 
prevent  any  breach  of  the  peace  by  the 
officer  entering  of  his  own  accord  and  with- 
out the  authonty  of  the  magistrates.  There 
certainly  were  Acts  on  a  somewhat  similar 
subject  in  which  the  person  was  given  the 
right  of  entering  by  his  own  authority  as  it 
were^  and,  of  course,  that  led  to  difficulties, 
and  in  this  Act  there  is  introduced  the  order 
of  the  magistrates  which  is  to  sanction  the 
entry,  and  mainly  for  the  purpose  of  pre- 
venting any  breach  of  the  peace  or  anytning 
of  that  sort.  But  it  is  to  be  made  on  notice 
to  the  party,  and  therefore  it  is  obvious  that 
the  magistrate  must  have  something  else  to 
consider  than  the  mere  fact  that  the  officer 
desires  to  go.  I  think  the  magistrate  is 
entitled  and  bound  to  see  the  object  for 
which  the  officer  wants  to  go,  and  see  if  it  is 
amatter  that  can  come  within  the  first  part 
of  Uie  section.  Suppose,  for  instance,  that 
Miss  Hastings  had  said, "  It  is  an  entire  mis- 
take ;  I  do  not  keep  any  school  at  all.  I  have 
no  scholars  coming  to  me,  and  no  one  in  the 
house  at  all."  It  is  perfectly  clear  she 
would  be  entitled  to  give  that  evidence,  and 
to  say  :  "  This  is  not  a  school.  There  are  not 
400  or  200  or  thirty-two,  or  any  other  number 
of  scholars.  There  are  in  all  two  or  three 
children  of  my  own  or  inmates  of  the 
house."  The  object  for  which  the  person 
wants  to  go  is  certainly  a  matter  to  be 
inquired  into  by  the  magistrate,  and  it  seems 
to  me  that  the  other  party  is  entitled  to 
offer  evidence  not  for  tne  purpose  of  show- 
ing that  there  is  no  nuisance  in  fact,  but  for 
the  purpose  of  showing  there  is  no  object  in 
examining  the  premises. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Sharpe, 
Parker  &  Co.,  for  R.  H.  S.  Butterworth, 
Wimbledon. 

Solicitor  for  the  respondent :  L.  J.  Morri- 
son. 
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Brooks  v.  Mason. 

Licensing  Acts — Sale  of  intoxicating  liquor 
to  cmldren — Vessel  not  properly  corked 
or  sealed— Knowledge  of  defendant — 
Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901  (1  Edw.  7,  c.  27),  ss.  2,  5. 

The  appellant,  a  holder  of  a  license  to  sell 
beer  by  retail  to  he  consumed  off  the 
premises,  delivered  to  a  child  of  the  age 
of  eleven  years  a  bottle  of  beer  not 
properly  corked  and  sealed  in  confor- 
mity with  the  Intoxicating  Liquors 
{Sale  to  Children)  Act,  1901.  At  the 
time  of  such  delivery,  the  appellant  bond 
fide  believed  that  the  bottle  toas  corked 
and  sealed  in  conformity  toith  the  statute. 

Held,  that  the  appellant,  noftvithstanding 
such  belief  on  his  part,  was  guilty  of  an 
offence  under  the  statute. 

Case  stated  by  G.  T.  d'Eyncourt,  Esquire, 
one  of  the  magistrates  of  the  police  courts  of 
the  metropolis  sitting  at  the  Clerkenwell 
police  court. 

An  information  was  laid  on  January  28th, 
1902,  by  the  resxx>ndent,  an  inspector  of  police, 
against  the  appellant,  the  licensed  owner  oi 
152,  Essex  Koad,  Islington,  under  the 
Intoxicating  Liquors  (Sale  to  Children)  Act, 
1901.  For  that  the  appellant,  being  the 
holder  of  a  license  within  the  intent  and 
meaning  of  the  Licensing  Acts,  1872 — 1874, 
and  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  did  unlawfully  and 
knowingly  deliver,  otherwise  than  at  the 
residence  or  working  place  of  the  purchaser, 
a  certain  description  of  intoxicating  liquor 
to  one,  James  Cousins,  a  person  under  the 
age  of  fourteen  jrearsj  for  consumption  off  the 
premises,  such  intoxicating  liquor  not  beinff 
sold  or  delivered  in  a  corked  and  sealed 
vessel  in  a  quantity  not  less  than  one 
reputed  pint  for  consumption  off  the  pre- 
mises only,  which  said  information  was 
heard  by  me  on  February  20th,  1902. 
Whereupon  I  convicted  the  appellant  and 
fined  him  the  sum  of  lOs.  and  2s.  costs, 
subject  to  the  following  case. 

Upon  the  hearing  of  the  said  information, 
the  following  facts  were  proved  or  admittea 
before  me : 

The  appellant  held  a  license  to  sell  beer 
by  retail  for  consumption  off  the  premises 
in  respect  of  152,  Essex  Road,  Islington. 
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On  Sunday,  January  19th,  1902,  the 
appellant,  between  the  hours  of  one  and 
three,  was  at  his  premises  serving  beer  for 
consumption  off  the  premises.  Outside  the 
premises  certain  police  officers  to  the  know- 
ledge of  the  appellant  were  standing,  and 
in  some  instances  in  which  persons  brought 
away  beer  in  vessels  from  the  said  premises, 
the  said  police  officers  tested  the  corking 
and  sealing  of  such  vessels. 

About  1.20  p.m.,  one,  James  Cousins,  a 
boy  of  about  eleven  years  of  age,  had  been 
sent  by  his  parents  to  the  appellant's  pre- 
mises to  obtain  some  beer  to  oe  drunk  off 
the  premises,  and  there  was  delivered  to  him 
by  the  appellant,  one  pint  of  beer  in  a 
bottle  supplied  by  the  appellant.  The  said 
bottle  was  fitted  with  a  glass  stopper  having 
round  it  a  ring  of  cork.  Oyer  the  top  of 
such  glass  stopper  from  one  side  of  the  neck 
of  the  bottle  to  the  other  side,  the  appellant, 
before  delivery,  stuck  a  gummed  label  pre- 
viously moistened  by  him.  The  said  label 
was  about  three  inches  in  length  and  bore 
the  words  "  Caution,  this  label  must  not  be 
tampered  with."  A  specimen  label  is 
attached  to  this  Case  and  marked  "  A." 
After  affixing  the  same  label,  a  portion  of 
sealing  wax  was  placed  by  the  appellant  on 
one  side  of  the  neck  of  the  bottle,  partly  on 
the  glass  and  partly  over  one  end  of  the 
paper  label.  In  that  condition,  the  said 
bottle  containing  beer  was  delivered  by  the 
appellant  to  James  Cousins. 

One  of  the  said  police  officers  stopped  the 
boy  and  took  from  him  the  bottle.  Tnegum 
on  the  label  was  then  wet.  The  constable 
took  hold  of  the  label  by  the  end  opposite 
that  on  which  the  sealing  wax  was,  and, 
turning  it  back,  detached  the  label,  which 
came  off  the  bottle  intact,  the  sealing  wax 
also  coming  whole  off  the  bottle  with  the 
label. 

I  found  as  a  fact  that  the  said  bottle 
was  corked  and  closed  with  the  said  stopper, 
but  that  the  paper  label  had  not  been 
secured  with  a  substance  without  the  de- 
struction of  which  the  stopper  could  not  be 
withdrawn.  Also  that  the  appellant  knew 
that  James  Cousins  was  under  the  age  of 
fourteen  years.  But  that  the  appellant  had  at 
the  time  Uie  bottle  was  delivered  by  the 
appellant  to  James  Cousins,  honestly 
believed  that  he  had,  in  manner  oefore  men- 
tioned, by  the  gummed  label  and  the  sealing 
wax,  secured  the  stopper  in  conformity  with 
8.  5  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901. 

On  the  part  of  the  appellant  it  was  con- 
tended ux)on  the  above  tacts  that  under  s.  2 
of  the  said  statute  a  person  commits   no 
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offence  against  that  section  who  honestly 
believes  at  the  time  of  sale  or  delivery  that 
the  stopper  has  been  secured  in  accord- 
ance witn  the  said  section  ;  and  that  the 
word  "  knowinglv."  in  s.  2  of  the  said 
statute  refers  to  the.knowled^  of  the  seller 
as  to  the  condition  of  the  corking  and  sealing 
of  the  vessel  in  which  the  intoxicating 
liquor  is  sold  or  delivered,  as  well  as  to  the 
knowledge  bv  the  seller  of  the  age  of  the 
person  to.  whom  the  intoxicating  liquor  is 
Boldi  oi*  .delivered. 

•  I;  hdkkliowever,  upon  the  above  facts,  that 
the  app6ilaaiit  had  been  guilty  of  an  offence 
a^indt' the' said  statute,  and  thereupon  con- 
victed him  as  aforesaid. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether  I  canie 
to  a  correct  determination  and  decision  in 
point  of  law.  If  so,  the  conviction  is  to 
stand ;  but  if  not,  then  the  conviction 
should  be  quashed 

Dated  this  20th  day  of  Mayjl902. 

G.  T.  d*Eyncourt. 

The  Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901  (1  Edw.  7,  c.  27),  provides  ; 

Section  2. — ^Every  holder  of  a  license  who 
knowingly  sells  or  delivers  or  allows  any 

Serson  to  sell  or  deliver,  save  at  the  resi- 
ence  or  working  place  of  the  purchaser, 
any  description  of  intoxicating  liquor  to  any 
person  under  the  age  of  fourteen  years  for 
consumption  by  any  person  on  or  off  the 
premises,  excepting  sucn  intoxicating  liquors 
as  are  sold  or  delivered  in  corked  and  sealed 
vessels  in  quantities  not  less  than  one 
reputed  pint  for  consumption  off  the  pre- 
mises only,  shall  be  liable  to  a  penalty  not 
exceeding  lorty  shillings  for  the  nrst  offence 
and  not  exceeding  five  pounds  for  any  sub- 
sequent offence  ;  and  every  person  who 
knowingly  sends  any  person  under  the  a^e 
of  fourteen  years  to  any  place  where  intoxi- 
cating liquors  are  sold  or  delivered  or  dis- 
tributed, for  the  purpose  of  obtaining  any 
description  of  intoxicating  liquor,  excepting 
as  aforesaid,  for  consumption  by  any  person 
on  or  off  the  premises,  shall  be  liable  to  like 
penalties. 

Section  5  provides  :  The  term  "  corked " 
means  closed  with  a  plug  or  stopper,  whether 
it  is  made  of  cork  or  wood  or  ^lass  or  some 
other  material.  The  expression  "sealed" 
means  secured  with  any  substance  without 
the  destruction  of  which  the  cork,  plug  or 
stopper  cannot  be  withdrawn. 

^  VanckwerUy  K.C.  (Bruce  Williamson  with 
him),  for  the  appellant. — The  magistrate 
ought  not  to  have  convicted  the  appellant, 
having  found  the  facts  as  he  has  done.    The 
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words  of  the  statute  are  "  any  person  who 
knowingly  sells  or  delivers,"  etc.  Tlie  know- 
ledge Ls  part  of  the  es.sence  of  the  offence, 
yet  here  the  magistrate  has  specifically 
found  as  a  fact  that  the  appellant  was  not 
only  ignorant  of  the  fact  that  the  bottle 
was  not  properly  "  corked  and  sealed "  in 
accordance  with  the  Act,  but  had  a  hand  fide 
belief  that  he  had  complied  with  the  statute. 
This  is  a  criminal  offence,  and,  therefore, 
7nen%  rea  must  be  proved  before  a  convic- 
tion can  be  obtained.  There  are,  of  course, 
certain  cases  where  the  statute  creating  the 
offence  clearly  provides  that  guilty  know- 
ledge shall  not  be  a  necessary  ingredient. 
He  referred  to  Sherras  v.  de  Eutzen,  [1895] 
1  Q.B.918:  59  J.  P.  440. 

yraies  (jt,  Avory^  K.C.,  and  Arthur  GUI 
with  him),  for  the  responaent. — The  convic- 
tion was  right  and  should  be  affirmed.  If 
the  question  of  mens  rea  arises  at  all,  it 
must  be  a  reasonable  as  well  as  a  bond  fide 
belief.  But  in  the  present  case  the  word 
"  knowingly  "  in  the  section  does  not  apply 
at  all  to  the  question  of  corking  ana 
sealing ;  it  applies  only  to  the  sale  or  de- 
livery, the  Quantity  of  the  liquor  sold^  and 
the  age  of  tne  person  to  whom  such  liauor 
is  supplied.  Tne  word  "knowingly"  aoes 
not  apply  to  the  remainder  of  the  section,  as 
the  exception  shows.  The  defendant  has 
to  prove  the  exception  as  a  defence  (see 
s.  39  of  the  Summary  Jurisdiction  Act,  1879 ; 
Cmidy  V.  Le  Cocq,  13  Q.  B.  D.  207  ;  48  J.  P. 
599).  The  necessity  of  proving  guilty  know- 
ledge is  a  question  of  the  construction  of  the 
statute  in  each  case,  and  that  necessity  may 
be  negatived  by  express  .words  or  by  necessary 
implication  (A  v.  Tolsxm  (1889),  23  Q.B.  D. 
168  -54  J.  P.  4).  The  case  of  Sh&rras  v. 
de  Kutzen,  snpra^  is  in  favour  of  the  re- 
spondent, for  there  the  statute  showed  the 
necessity  of  proving  guilty  knowledge  in 
that  particular  instance,  whereas  in  Cundy  v. 
Le  Coca,  supra,  it  was  held,  under  the 
words  of  the  statute  and  the  circumstances 
of  the  case,  not  necessary  to  prove  giiilty 
knowledge.  If,  therefore,  a  person  delivers 
to  a  child  under  fourteen  years  of  age  in- 
toxicating liquor  in  a  bottle  not  corked 
and  sealed  in  accordance  with  the  Act, 
he  is  guilty  of  an  offence  under  the  Act, 
whether  he  bond  fide  believes  or  not  that 
the  bottle  has  been  properly  corked  and  sealed. 

Danckwerts,  K.C.,  in  reply. — There  is  no 
exception  here,  the  onus  of  proof  of  which  is 
on  the  defendant.  It  is  part  of  the  essence 
of  the  offence  which  must  be  proved  by 
the  prosecution.  He  referred  to  Miller  v. 
DucUev,  JJ.  (1898),  46  W.  R.  606. 

Lord  Alverstone,  C.J.— This  case  is  not 
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without  difficulty.  There  is  no  doubt  that 
in  a  great  majority  of  cases  of  criminal 
offences  it  is  necessary  to  prove  mens  rea,  but 
I  doubt  whether  the  particular  difficulty  here 
can  be  met  simply  by  applying  that  general 
principle.  You  must  look  at  the  particular 
statute  creating  the  offence  to  see  what 
the  offence  is,  and  whether  particular  words 
on  which  reliance  is  placed  by  the  appellant 
in  this  case  are  meant  to  make  an  exception, 
which,  if  proved,  constitute  a  defence  or  are 
only  part  of  the  description  of  the  offence. 
Now  the  Act  says  that  "  every  holder  of  a 
license  who  knowingly  sells  or  delivers  or 
allows  any  person  to  sell  or  deliver,  save  at 
the  residence  or  working  place  of  the  pur- 
chaser, any  description  of  intoxicating  liquor 
to  any  person  under  the  age  of  fourteen 
years  for  consumption  by  any  person  on  or 
off  the  premises,  excepting  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked  and 
sealed  vessels  in  quantities  not  less  than  one 
reputed  pint  for  consumption  oflF  the  pre- 
mises only,  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings  for  the  first  offence 
and  not  exceeding  five  pounds  for  any  subse- 
quent offence.''  Now  I  think  what  the  statute 
was  intended  to  stop  was  the  sale  or  de- 
livery of  intoxicating  liquors  to  children 
under  fourteen  years  of  age,  but  the  framers 
of  the  statute  seem  to  have  thought  that 
there  might  be  cases  in  which  the  sale  or 
delivery  of  intoxicating  liquor  was  not  to  a 
child  for  its  own  consumption,  but  deliver- 
ing to  the  child  intoxicating  liquors  for 
consumption  by  some  other  person,  and 
they  therefore  put  in  the  exception  that 
such  liquors  should  not  be  sold  or  delivered 
to  anv  child  except  in  "  corked  and  sealed  " 
vessels  as  prescribed  by  ss.  2  and  5  of  the 
Act.  Now  it  was  argued  on  behalf  of  the 
appellant  that  the  words  "excepting  such 
liquors  as  are  sold  or  delivered  in  corked 
and  sealed  vessels"  formed  part  of  the 
description  of  the  offence,  and  that  the  word 
"knowingly"  in  the  earlier  part  of  the 
section  applied  to  them;  that,  therefore, 
the  holder  of  a  license  has  committed  no 
offence  under  the  Act  if  he  sells  or  delivers 
to  a  child  under  fourteen  years  of  age  intoxi- 
cating liquor  in  a  vessel  which  helxmd  fide 
believes  to  be  properly  "  corked  and  sealed  " 
in  accordance  with  tne  regulations  of  the 
statute.  The  other  view  is,  that  the  word 
"knowingly"  does  not  apply  to  the  later 
words  of  the  section,  which  are  an  exception 
to  the  offence,  and  constitute  a  defence,  the 
onus  of  proof  being  on  the  defendant  before 
he  can  avail  himself  of  it.  I  am  of  opinion, 
although  not  without  doubt,  that  it  would 
be  altering  the  language  of  the  statute  and 
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departing  from  its  intention  to  make  the 
word  "  knowingly "  apply  to  the  exception. 
The  effect  of  our  deciding  in  the  appellant's 
favour  would  be  that  a  defendant  would  need 
only  to  prove  by  way  of  defence  that  he 
believed  the  vessel  to  be  corked  and  sealed 
in  compliance  with  the  statute,  although  in 
fact  it  was  not  so  corked  and  sealed.  I 
think  the  statute  only  intended  to  except 
intoxicating  liquor  sold  or  delivered  in 
vessels  which  were  in  fact  properly  corked 
and  sealed  in  accordance  with  the  provi- 
sions of  the  statute.  The  exception  merely 
specifies  certain  matters  which  if  proved  in 
fact,  would  be  a  defence  and  negative  the 
allegation  that  an  offence  had  been  com- 
mitted. For  these  reasons  I  think  the  deci- 
sion of  the  learned  magistrate  was  right  and 
that  the  appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion, 
though  I  am  not  wholly  free  from  doubt  in 
the  matter. 

Ajypeal  dismissed. 

Solicitors  for  the  appellant:  Maitlands, 
Peckham  &  Co. 

Solicitors  for  the  respondent :  Wontner  & 
Sons. 
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Pasquier  V,  Neale. 

Licensing  Acts— Sale  at  unlicensed  pre- 
mises— Waiter  at  unlicensed  restaurant 
sent  out  by  customer  with  money  to 
purchase  wine  at  licensed  premises  the 
property  of  the  restaurant-keeper — 
Relreshment  Houses  Act^  1860  (23  k 
24  Vict.  c.  27),  8.  19 — Licensing  Act, 
1872  (35  &  36  Vict.  c.  94),  s.  3. 

The  appellant  was  the  proprietor  of  an  v/n- 
Itcensed  restaurant^  and  he  was  also  a 
partner  in  a  urine  dealer^s  business  in 
the  neighbourhoody  and  one  of  his  part- 
ners held  a  license  as  a  dealer  in  foreign 
tvifie.  A  (mstomer  entered  the  restaurant, 
and  having  ordered  a  mealy  was  shown 
by  the  waiter  a  wine  list.  The  customer 
having  selected  his  winey  was  asked  by 
the  waiter  to  pay  for  it,  and  gave  him, 
the  money  accordingly.  The  waiter  then 
went  to  the  licensed  jyremises  and  pur- 
chased a  bottle  of  udne^  for  whim  he 
jxiidy  though  there  was  no  evidence  as 
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to  the  price  given.     The  toaiter  on  his 
return  served  the  customer  with  the  wine. 

Held,  that  the  magistrate  wa^  jvAtified  in 
finding  that  the  appellant  had  sold  wi^ie 
at  imlicensed  premises  and  that  the  con- 
viction must  be  affirmed. 

Case  stated  by  G.  L.  Denman.  Esquire, 
one  of  the  magistrates  of  the  police-courts 
of  the  metropolis,  sitting  at  the  Marlborough 
Street  police  court. 

1.  At  the  Marlborough  Street  police 
court  an  information  waspref erred  by  John 
Manktelow  Neale,  an  officer  of  the  Inland 
Revenue,  against  Alphonse  Pasquier  (here- 
inafter called  the  appellant)  for  that  he,  the 
appellant,  on  December  10th,  1901,  at  the 
parish  of  St.  Anne,  Soho,  in  the  county  of 
London,  did  sell  certain  wine  by  retail — to 
wit,  one  half  of  a  pint  of  wine — without 
having  a  proper  license  in  force,  duly  autho- 
rising him  in  that  behalf,  contrary  to  the 
form  of  the  statutes  in  that  case  made  and 

Provided.  The  said  information  was  heard 
y  me  on  March  19th,  1902,  and  I  con- 
victed the  appellant  of  the  said  offence,  and- 
ordered  him  to  be  fined  £3  10«.  and  2s,  for 
costs,  subject  to  the  following  case. 

The  appellant  is  the  proprietor  of  a 
restaurant  business,  which  he  carries  on  at 
No.  16,  Gerrard  Street,  Soho,  which  pre- 
mises are  not  licensed  for  the  sale  of  in- 
toxicating liquors.  The  a{)pellant  also 
carries  on  the  business  of  a  wine  dealer  in 
partnership  with  one  Paul  Durand,  at  No.  2, 
Dansey  Yard,  Soho,  in  respect  of  which 
premises  the  said  Paul  Durand  holds  a 
license  as  a  dealer  in  foreign  wine  under 
8.  2  of  6  Geo.  4,  c.  81.  The  said  Paul  Durand 
is  the  manager  of  a  restaurant  in  Jermyii 
Street,  Piccaailly,  of  which  the  appellant  is 
the  proprietor  and  in  respect  of  which  a 
license  as  a  retailer  of  beer,  spirits,  and 
wine  is  held. 

On  December  10th,  1901,  Paul  La  Combe 
Finnigan,  an  officer  of  the  Inland  Revenue, 
entered  the  restaurant.  No.  16,  Gerrard 
Street,  Soho,  and  ordered  a  meal.  The  ap- 
pellant's waiter  showed  Finnigan  a  list  of 
wines  ahd  prices,  from  which  list  Finnigan 
selected  a  pint  bottle  of  claret  at  Is,  Qd. 
The  waiter  then  asked  Finnigan  to  pay  for 
the  wine,  and  Finnigan  accordingly  gave 
him  the  sum  of  Is,  6d, 

The  waiter  thereupon  left  16,  Gerrard 
Street  and  proceeded  to  2,  Dansey  Yard, 
which  latter  premises  are  only  a  short 
distance  away,  and  there  purchased  a  pint 
bottle  of  claret,  for  which  he  paid^  though 
there  was  no  evidence  as  to  the  pnce.  He 
then  returned  with  the  pint  bottle  of  claret, 
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which  he  served  to    Finnigan,    who   con- 
sumed it. 

On  the  above  facts  I  held  that  there  had 
been  a  sale  of  wine  to  Finnigan  by  the  ap- 

fllant's  servant  at  16,  Gerrard  Street,  and 
accordingly  convicted  and  fined  the  ap- 
pellant, as  above  stated. 

The  question  for  the  opinion  of  the  court 
is  whetner  upon  the  above  facts  there  was 
evidence  upon  which  I  was  justified  in 
finding  that  there  was  a  sale  of  wine  to 
Finnigan  on  the  premises,  16,  Gerrard  Street, 
or  whether,  as  contended  by  the  appellant, 
I  was  bound  as  a  matter  of  law  to  find  that 
the  sale  took  place  at  2,  Dansey  Yard. 

If  the  court  decides  in  favour  of  the 
former  of  these  alternatives,  my  said  decision 
is  to  stand.  If  the  court  decides  in  favour 
of  the  latter  of  these  alternatives,  my  said 
order  is  to  be  quashed. 

G.  L.  Denman. 

The  Refreshment  Houses  Act,  1860 
(23  &  24  Vict.  c.  27),  s.  19,  provides  : 

"  Every  person  who  shall  sell  any  wine  by 
retail,  whether  to  be  consumed  on  the  pre- 
mises or  not,  without  having  a  proper  license 
in  force  duly  authorising  him  in  that  behalf, 
shall,  over  and  above  any  other  penalty  to 
which  he  may  be  liable,  forfeit  tne  sum  of 
twentjr  pounds,  which  shall  be  denominated 
an  excise  penalty.'' 

The  Licensing  Act,  1872  (35  &  36  Vict. 


c.  94),  s.  3,  provides  : 
"No  '    " 


J'o  person  shall  sell  or  ezx)ose  for  sale  by 
retail  any  intoxicating  liquor  without  being 
duly  licensed  to  sell  the  same,  or  at  any  place 
where  he  is  not  authorised  by  his  license  to 
sell  the  «ame.  Any  person  selling  or  expos- 
ing for  sale  by  retail  anv  intoxicating  liquor 
which  he  is  not  licensed  to  sell  by  retail,  or 
selling  or  exposing  for  sale  any  intoxicating 
liquor  at  any  place  where  he  is  not  autho- 
rised by  his  hcense  to  sell  the  same,  shall  be 
subject  to  the  following  penalties." 

H.  Avary,  K.C.  (H,  B,  D,  Woodcock  with 
him)  for  the  appellant. — The  proceedings  here 
are  under  the  Licensing  Act,  1872,  and  s.  19 
of  the  Refreshment  Houses  Act,  1860.  No 
offence  has  been  committed  here  by  the 
appellant.  There  is  no  evidence  to  justify 
the  finding  of  the  ma^trate  that  the  sale 
was  at  the  unlicensed  premises.  It  is  a 
well-known  and  recognised  custom  in 
restaurants  which  are  not  licensed  for  the 
sale  of  intoxicating  liquors  that  the  customer 
should  give  the  money  beforehand  to  the 
waiter  to  go  out  and  Tbuy  for  him  wine  at 
the  nearest  licensed  premises.  The  waiter 
in  such  cases  is  merely  the  agent  of  the 
customer.    This  is  a  criminal  matter,  and  it 
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can  make  no  difference  that  the  restaurant- 
keeper  w  interested  in  the  licensed  premises 
from  which  the  wine  is  obtained  by  the 
waiter,  nor  ought  the  absence  of  any  evi- 
dence as  to  the  price  paid  for  the  wine  to 
weigh  against  the  appellant,  because  the 
case  finds  as  a  fact  that  the  waiter  '*  paid  " 
for  the  wine,  not  merely  that  he  gave  a 
check  or  receipt  for  it.  The  sale  took  place 
in  this  case  at  the  licensed  premises  to  the 
waiter  as  the  a^ent  of  the  customer.  The 
appropriation  of  the  wine  to  the  customer 
took  place  at  the  licensed  premises  and  not 
at  the  restaurant.  What  is  the  test  of 
appropriation  is  clearly  seen  by  the  two 
cases  of  Fletts  v.  Carnpbell,  [1896]  2  Q.  B.  229 ; 
59  J.  P.  502,  and  Fletts  v.  Beattie,  [1896] 
1  Q.  B.  619 ;  60  J.  P.  185.  The  fact  that  the 
appellant  was  a  partner  in  the  wine  busi- 
ness carried  on  at  the  licensed  premises  does 
not  affect  the  case,  because  even  if  he  had 
been  sole  proprietor  the  case  of  Stephen- 
son V.  Eogers  (1899),  63  J.  P.  230,  shows  that 
would  have  made  no  difference.  That  case 
is  directly  in  favour  of  the  appellant. 

Sir  K  Carscm  {Solicitor-General)  {S,  A, 
T,  Bowlatt  with  him)  for  the  respondent.-^ 
The  finding  of  the  magistrate  in  this 
case  is  a  finding  of  fact  and  will  not 
be  disturbed  hy  this  court  if  there  is 
evidence  on  which  he  could  rightly  have 
come  to  such  a  conclusion.  The  ap- 
pellant here  carried  on  a  wine  business  m 
the  immediate  neighbourhood  and  employed 
the  waiter  in  the  restaurant  to  ask  customers 
as  to  whether  they  would  take  wine  in  order 
to  promote  the  sale  of  his  wines.  It  is  an 
attempt  to  avoid  paying  for  an  excise  license 
which  can  always  be  obtained  upon  pay- 
ment.   [He  was  stopped.] 

Lord  Alvebstone,  C. J.— In  this  case  the 
learned  magistrate  has  found  as  a  fact  that 
there  was  a  sale  of  wine  by  the  appellant  at 
unlicensed  premises^  and  the  only  question 
we  have  to  decide,  is  whether  there  is  evi- 
dence on  which  he  could  have  rightly  drawn 
that  inference  of  fact.  It  is  quite  easy  to 
state  cases  lying  on  opposite  sides  of  the  fine. 
A  keeper  of  a  restaurant  mav  boldly  say  : 
"  I  sell  no  wine  here,  but  I  will  send  and  get 
it  for  you  from  a  man  who  has  a  license  in 
the  neighbourhood,  and  in  such  cases  it  is 
clear  that  the  sale  would  not  take  place  at 
the  unlicensed  premises  of  the  restaurant. 
But  it  is  quite  a  different  case  where  the 
keeper  of  the  restaurant  has  an  interest 
in  licensed  premises  in  the  neighbourhood 
and  employs  the  waiters  as  agents  to  pro- 
mote the  sale  of  his  own  wines  by  asking 
customers  whether  they  will  have  wine  and 
then  obtaining  it  from  the  licensed  premises. 
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To  say  that  under  these  circumstances  the 
magistrate  must  hold  that  there  was  not  a 
sale  of  wine  at  the  restaurant  by  the  pro- 

Srietor  to  the  customer  would  be  to  say  that 
e  must  take  a  view  inconsistent  with  the 
facts.  It  is  impossible  in  this  case  to  say 
there  is  no  eviaenfce  on  which  the  learned 
magistrate  could  not  have  come  to  the  deci- 
sion that  he  did,  and  the  appeal  must  be 
dismissed. 
Darling,  J. — I  agree. 
Channell,  J.— I  agree. 

Ajypeal  dismissed. 
Solicitors  for   the   appellant :    Watkins, 
Baylis  and  Chidson. 

Solicitors  for  the  respondent:  Solicitor 
to  the  Inland  Revenue. 
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October  29,  1902. 
McNair  v.  Cave. 

Sale  of  Food  and  drugs — Power  of  inspector 
to  act  outside  his  district — Sale  of  Food 
and  Dru^s  Act,  1875  (38  ik  39  Vict.  c.  63) 
— Sale  of  Food  and  Drugs  Amendment 
Act,  1879  (42  <fe  43  Vict.  c.  30). 
An  inspector  under  the  Sale  of  Food  and 
Drugs  Acts  cannot  under  s,  3  of  the  Act 
of  1879  procure  at  the  pla4X  of  delivery 
a  sample  of  any  milk  in  the  course  of 
delivery  to  a  purchaser  or  consignee  in 
pursuance  of  any  contract  of  sale  if 
such  place  of  delivery  is  outside  the  dis- 
trict for  which  he  is  appointed. 
Case  stated  on  an  information  preferred 
by  the  appellant  against  the  respondent  under 
s.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875. 
The  appellant  was  a  sanitary  inspector 
appointed  for  the  City  of  Westminster,  and 
the  respondent  was  a  farmer  at  Shot  tie, 
Belper,  Derbyshire. 

A  contract  was  entered  into  between  the 
respondent  and  Messrs.  Pryce  and  Harris, 
dairymen,  of  Craven  Yard,  Westminster, 
whereby  the  respondent  agreed  to  deliver 
daOy  a  certain  quantity  of  new,  pure  and 
unskimmed  milk  to  them  at  St.  Pancras 
Station. 

The  appellant,  acting  under  the  direc- 
tion of  the  Westminster  CJity  Council  and 
in  pursuance  of  s.  3  of  the  Sale  of  Food 
and  Drugs  Act,  1879,  procured  without  pay- 
ment a  sample  of  milk  from  that  supplied 
under  the  contract  at  the  Midland  railway 
station  in  the  borough  of  St.  Pancras,  being 
the  place  of  deliverv  under  the  contract. 
The  appellant  dividea  it  into  three  portions, 
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one  beinc  forwarded  to  the  respondent,  one 
retained  Dv  the  appellant,  and  one  forwarded 
to  the  public  analyst  for  the  city  of  West- 
minster. 

The  analyst  certified  that  he  was  of 
opinion  that  the  sample  contained  79  per 
cent,  of  genuine  milk  of  the  poorest 
quality  and  21  per  cent,  of  added  water. 

For  the  respondent  the  admission  of  the 
certificate  as  evidence  was  objected  to,  and 
it  was  contended  that  the  inspector  for  the 
city  of  Westminster  had  no  power  to  procure 
a  sample  outside  the  distnct  for  which  he 
was  appointed,  and  therefore  had  no  power 
to  go  into  the  borough  of  St.  Pancras  and 
take  the  sample,  and  that  the  analyst 
appointed  for  tne  city  of  Westminster  had 
no  legal  power  to  analyse  the  sample  and 
give  a  certificate  that  would  be  evidence,  and 
that  the  place  of  delivery  being  in  the 
borough  of  St.  Pancras  and  outside  the  city 
of  Westminster  the  proceedings  and  certi- 
ficate were  nugatory,  the  inspector  and 
analyst  being  appointed  only  to  act  in 
respect  of  samples  taken  within  the  city  of 
Westminster  and  having  power  to  deal  only 
with  articles  sold  or  procured  within  their 
own  district,  and  that  an  inspector  for  the 
borough  of  St.  Pancras  was  the  proper  person 
to  procure  the  sample,  and  the  analyst  for 
the  borough  of  St.  Pancras  should  have 
analysed  the  same. 

The  magistrate  dismissed  the  information 
on  the  pounds  put  forward  by  the  respon- 
dent. The  question  for  the  opinion  of  the 
court  was  whether  upon  the  above  facts  the 
magistrate  came  to  a  correct  determination 
and  decision  in  point  of  law. 

Avoryy  K.C.  (x>.  C  Bartley  with  him),  for 
the  appellant.~The  questions  in  this  case 
are  whether  an  inspector  under  the  Act  can 
act  as  such  outside  the  district  for  which  he 
was  appointed,  and  whether  a  certificate  of 
the  analyst  can  be  used  outside  the  district 
for  which  the  analyst  was  appointed.  Under 
the  Act  an  inspector  is  the  only  person 
authorised  to  take  a  sample  in  the  course  of 
delivery.  That  is  really  mere  procedure,  and 
when  once  the  case  is  brought  before  the 
magistrate  he  can  deal  with  it.  The  pro- 
ceedings in  such  a  case  are  under  s.  3  of  the 
Act  of  1879,  which  provides  that  any  medical 
officer  of  health,  inspector  of  nuisances,  or 
inspector  of  weights  and  measures,  or  any 
inspector  of  a  market  or  any  police  constable 
under  the  direction  and  at  the  cost  of  the 
local  authority  appointing  him  may  procure 
at  the  place  of  delivery  any  sample  of  any 
milk  in  the  course  of  delivery  to  the  pur- 
chaser or  consignee  in  pursuance  of  any 
contract  for  the  sale  to  such  purchaser  or 
44 
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consignee  of  such  milk  if  he  suspects  that  it 
has  been  sold  contrary  to  the  provisions  of 
the  Act  of  1876,  and  he  has  to  submit  the 
sample  to  be  analysed.  That  section  is  not 
like  s.  13  of  the  Act  of  1875,  which  says  that 
the  same  person  as  mentioned  in  s.  3  of 
the  Act  of  1879  may  procure  any  sample  of 
food  or  drugs  which  he  suspects  is  being  sold 
contrary  to  the  provisions  of  the  Act,  and 
that  he  shall  submit  the  same  "to  the 
analyst  of  the  district  or  place  for  which  he 
acts.''  The  object  of  the  Act  of  1879  was  to 
extend  and  not  to  limit  the  provisions  of 
the  Act.  That  shows  that  acting  under  the 
later  Act  the  inspector  could  take  the  sample 
outside  his  own  district.  The  case  of 
R,  V.  Smith  and  Kerr.  [1896]  1  Q.  B.  596 ; 
60  J.  P.  372,  decided  tnat  the  inspector  for 
any  district  or  place  can  only  require  the 
analyst  for  that  district  (if  there  be  one)  to 
analyse  the  inspected  samples  and  give  his 
certificate  under  s.  13,  and  that  s.  20  of  the 
Act  of  1879  does  not  give  jurisdiction  to  a 
court  where  the  ofltence  was  the  giving  of  a 
false  warranty  outside  the  jurisdiction  of  the 
court  and  where  the  milk  was  also  being 
delivered  outside  the  jurisdiction.  That 
case  deals  only  with  s.  13  of  the  Act  of 
1875  and  therefore  is  not  in  point  in  the 
present  case.  The  respondents  rely  on 
s.  10  of  the  Act  of  1876,  which  provides  for 
the  appointment  of  analysts.  By  that 
section  the  analysts  are  to  be  appointed 
"for  the  respective  city,  districts,  counties 
and  boroughs,  as  analysts  of  all  articles  of 
food  and  drugs  sold  within  the  district  for 
which  they  are  appointed.  But  s.  12  clearly 
contemplates  an  analysis  by  an  analyst  not 
appointed  for  the  district  in  which  the 
article  is  sold,  for  if  there  is  no  analyst 
acting  for  such  district  the  purchaser  can 
go  to  the  analyst  of  another  district.  There 
IS  no  provision  moreover  in  s.  20  that  the 
certificate  is  to  be  the  certificate  of  the 
analyst  of  the  district  where  the  article  was 
delivered.  If  the  inspector  had  jwwer  to 
take  the  sample  at  St.  Pancras  he  was  bound 
to  send  it  for  analysis  to  the  analyst  for 
Westminster,  the  district  for  which  he  (the  in- 
spector) was  appointed.  He  also  cited  i?oitcA  v. 
Hall  (1880),  6  Q.  B.  D.  17  ;  45  J.  P.  220. 

Morton  Smith  for  the  respondent. — The 
officers  referred  to  in  s.  3  of  the  Act  of  1879 
must  be  the  officers  who  have  jurisdiction  at 
the  place  of  delivery,  and  further,  tibey  must 
send  the  sample  for  analysis  to  the  analyst 
appointed  for  that  district  under  s.  10  of 
the  Act  of  1875.  It  is  quite  clear  that 
under  the  Act  of  1875  no  inspector  could  act 
outside  his  district,  and  there  is  nothing  in 
the  Act  of  1879  to  extend  his  jurisdiction. 
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Outside  hid  district  the  inspector  is  merely 
a  private  person,  and  therefore  cannot  take 
the  sample^hich  can  only  be  taken  by  an 
inspector.  He  referred  to  ^arn«  v.  WUlmim 
(1889),  6  T.  L.  R.  47. 

D.  b,  BarUey  in  reply. 

Lord  Alveestone,  C.J.— This  case  is.  to 
my  mind,  by  no  means  free  from  difficulty : 
but  the  point  when  the  matter  is  thrashed 
out,  is  really  a  narrow  one,  namely^  What 
are  the  extended  powers  given  to  mspec- 
tors  under  s.  3  of  the  Sale  of  Food  and 
Drugs  Act,  1879 1  The  previous  legislation 
may  be  summarised  very  briefly.  The 
analysts  undoubtedly  were  intended  to 
act  locally,  and  the  inspectors  certainly  were 
also  intended  to  act  locally,  because  any 
person  who  is  authorised  to  act  in  the  place 
of  a  person  charged  with  the  duty  of  admin- 
istering the  act,  IS  to  get  authoritv  from  his 
superiors  so  to  act,  in  the  particular  district 
where  there  may  not  be  a  person  actually 
charged  with  the  administration  of  the  Act. 
Therefore,  I  think  all  the  earlier  legislation 
points  to  the  local  action  of  the  inspectors 
and  of  the  analyst.  Section  13  of  the  Act 
of  1875,  did  at  first  strike  me  as  indicating 
that  the  inspector  might  act  outside  his 
district,  because  he  was  told  to  take  ''  any 
sample  to  the  analyst  of  the  district  for 
which  he  acts,  but  I  think  I  was  probably 
wrong  and  that  I  drew  an  incorrect  inference 
from  that  argument.  I  think  that  section 
was  only  required  for  the  purpose  that  my 
brother  has  pointed  out,  that  lie  is  allowed 
to  go  there,  but  is  to  go  for  another  analyst 
if  there  is  no  analyst  for  the  place.  It  is 
quite  clear  that  s.  3  of  the  Sale  of  Food 
and  Drugs  Act,  1879,  does  give  important 
increased  powers  to  the  inspectors.  Pre- 
viously there  i^ust  have  been  a  sale  and  the 
person  must  have  taken  a  sample  at  the 
time  when  a  sale  was  going  on  or  at  the 
place  of  sale,  or  contemplated  sale.  Now 
the  inspector  is  allowed  to  procure  at  the 
place  of  delivery,  a  sample  of  any  milk  in 
course  of  delivery  to  the  purchaser  or  con- 
signee in  pursuance  of  any  contract  of  sale 
to  such  purchaser  or  consignee  of  such  milk. 
I  must  say  I  am  not  impressed  by  the 
extravagant  suggestions  maide  by  Mr.  Mor- 
ton Smith  as  to  what  the  consequences  of 
the  construction  contended  for  by  Mr. 
Avory  would  be,  because  it  seems  to  me  that 
tJiere  are  words  which  would  limit  any 
extravagant  or  improper  act  of  the  inspec- 
tor, namely,  that  the  milk  of  which  he  may 
take  a  sample  must  be  milk  which  is  in 
course  of  deuvery  to  the  purchaser  or  con- 
signee in  pursuance  of  any  contract  of  sale 
to  such  purchaser  or  consignee,  and  if  we 


67  J.  P.  60. 

assume,  as  I  do  assume,  the  intention  was 
that  the  inspector  should  only  take  a  sample 
of  milk  that  was  either  being  sold  in  nis 
own  district  or  was  going  to  be  sold  in  his 
own  district,  then  those  are  words  which 
limit  the  possibility  of  the  inspector  going 
to  inspect  any  milk  on  a  mere  allegation 
that  it  might  some  day  be  sold  m  his 
district.  But  I  think  s.  3  was  necessary  in 
the  case  of  inspectors  acting  within  the 
districts  for  whicn  they  were  appointed,  in 
order  to  get  over  the  necessity  of  the  sample 
having  to  be  taken  at  the  place  of  sale. 
Accordingly  the  words  "at  the  place  of 
delivery  and  "  in  course  of  delivery  to  the 
purchaser  "  are  necessary  and  desirable  in 
order  to  enable  the  inspector  for  the  district 
to  take  the  sample  at  an  early  stage  of  the 
transaction.  I  quite  agree  if  this  particular 
point  had  been  thought  of,  it  probably 
might  have  been  desirable — certainly  with 
reference  to  a  place  like  London — to  deal 
with  the  common  case  of  milk  coming  up 
by  rail  the  delivery  being  at  the  railway 
station,  and  then  going  to  be  sold  and  used 
in  some  other  part  of  London  than  the  par- 
ticular area  in  which  the  railway  station  is 
placed  or  happens  to  be.  But  I  think, 
having  regard  to  the  previous  legislation 
and  the  obligation  whicn  previously  existed 
on  the  inspectors  to  act  locally,  if  it  had 
been  intenaed  to  give  the  inspectors  of  one 
district  powQr  to  take  compulsory  samples 
in  another  district,  other  language  would 
have  been  required  and  used  to  give  them 
that  power.  I  think  that  we  cannot  say 
that  by  the  mere  use  of  the  words  "  place  of 
delivery"  in  s.  3,  it  must  be  implied  that 
power  18  given  to  an  inspector  to  go  to  any 
place  of  delivery  under  a  contract,  whether 
it  is  within  his  district  or  not.  Therefore, 
I  come  to  the  conclusion,  somewhat  reluc- 
tantly, having  regard  to  the  consequences  in 
this  particular  case,  that  the  decision  of  the 
magistrate  was  rignt.  Of  course  it  is  plain 
that  if  the  inspectors  do  their  duty,  on 
information  being  given  to  the  inspectors  of 
St.  Pancras,  they  would  no  doubt  act,  and 
there  is  that  practical  remedy  against  the 
consequence  01  our  decision  preventing  the 
Act  bein§  put  in  force.  The  ground  of  our 
decision  is  that  it  would  require  special 
langufi^  to  give  the  inspector  power  to  act 
compu&orily  outside  Ms  district,  and  I  do 
not  think  the  words  of  s.  3  are  sufficient  by 
the  mere  introduction  of  the  words  "place 
of  delivery,"  as  we  can  see  an  object  for 
those  words  being  inserted  without  nolding 
that  they  are  necessarily  to  imply  that  the 
inspector  was  to  act  outside  nis  district. 
Therefore,    I    think    the    decision    of  the 
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magistrate  was  right  and  the  appeal  must 
be  disallowed. 

Wills  and  Channell,  JJ.,  concurred. 
Appeai  dismissed. 

Solicitors  for  the  appellant :  Allen  k  Son. 

Solicitors   for    the    respondent :    W.   T. 
Ricketts  k  Son. 
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October  29,  1902. 

Glamorganshire  Canal  Navigation 

Co.  v.  Merthyr  Tydfil  Union. 

Poor  rate  —  Assessment  —  Canal  —  Special 
Act— Rateability — No  beneficial  occu- 
pation. 

By  their  special  Act  a  canal  company  were 
liable  to  be  rated  in  respect  of  the  lands 
taken  in  pursuance  of  tJie  Act  in  the 
sanie  proportion  as  other  lands  lying 
near  the  same  shall  be  rated  and  as  the 
same  lands  so  taken  would  be  rateable  in 
ccue  the  same  were  the  property  of  indi- 
viduals in  their  natural  capcLcity,  Owing 
to  the  working  of  coal  the  canal  began  to 
subside  and  toas  closed  for  trctffic. 

Held,  that  the  canal  was  nevertheless  rate- 
able as  if  it  was  capable  of  being  used  and 
toas  in  fact  used  and  open  for  traffic. 
Special  case  stated  by  order  of  Mr.  Justice 

Bucknill  under  12  &  13  Vict.  c.  45,  s.  11. 

1.  The  appellants  are  the  company  of 
proprietors  of  the  Glamorganshire  Canal 
Navigition. 

2.  The  respondents  are  the  Assessment 
Committee  of  the  Merthyr  Tydfil  Union  in 
the  county  of  Glamorgan. 

3.  The  appellants  are  the  owners  of  a 
canal  (commonly  called  "the  Glamorgan- 
shire canal ")  extending  from  Merthyr  Tydfil 
to  Cardiff,  a  distance  of  twenty-four  miles. 

4.  The  Glamorganshire  Canal  was  autho- 
rised to  be  made  By  an  Act  of  Parliament  of 
30  Geo.  3,  c.  Ixxxii,  intituled  "  An  Act  for 
making  and  maintaining  a  navigable  canal 
from  Merthyr  Tidvile  to  and  through  a  place 
called  the  Bank  near  the  town  of  Cardiff  in 
the  county  of  Glamorgan."  It  was  made  by 
the  appellants  and  opened  for  traffic  in  or 
about  the  year  1800. 

5.  Section  67  of  the  Act  of  30  Geo.  3, 
c.  Ixxxii,  hereinbefore  mentioned  enacted  as 
follows :  "  And  be  it  further  enacted  and 
declared  that  the  said  company  of  proprietors 
shall  from  time  to  time  be  rated  to  all  par- 
liamentary and  parochial  taxes  and  assess- 
ments for  and  in  respect  of  the  lands  and 
grounds  to  be  purchased  or  taken  by  die 
said  company  of  proprietors  in  pursuance  of 
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this  Act  in  the  same  proportion  as  other 
lands  and  grounds  lying  near  the  same  are 
or  shall  be  rated  and  as  the  same  lands  and 
grounds  so  to  be  purchased  or  taken  would  be 
rateable  in  case  the  same  were  the  ijroperty 
of  individuals  in  their  natural  capacity." 

6.  Lands  were  purchased  for  making  the 
said  canal,  and  of  such  lands  forming  the 
canal  a  part  eight-and-a-half  miles  in  length. 
».c.,  from  Merthyr  Tydfil  to  a  place  caUea 
Abercynon,  is  situate  wholly  in  tne  parish  of 
Merthyr  Tydfil,  being  in  the  Merthyr  Valley, 
wherein  coal  is  worked  to  a  considerable 
extent.  It  is  the  rating  of  the  said  part 
which  is  in  question  herein. 

7.  The  coal  having  been  worked  under 
and  near  to  that  portion  of  the  canal  situate 
in  the  parish  of  Merthyr  Tydfil  it  was  found 
that  the  canal  was  subsiding  to  such  a  degree 
as  to  render  it  impossible  to  keep  it  open 
without  ffreat  risk  and  danger  both  to  the 
canal  itself  and  to  the  adjoining  lands. 

8.  Accordingly  on  December  7th,  1898, 
this  portion  of  the  canal  was  and  ever  since 
has  remained  closed  for  traffic,  and  therefore 
ceased  to  be  navigable  for  a  distance  of  eight- 
and-a-half  miles,  and  has  in  conseauence 
been  a  source  of  considerable  annual  loss  to 
the  appellants,  having  regard  to  the  fact  that 
a  large  sum  of  money  has  to  be  expended 
yearly  in  watching  and  other  expenses  in 
connection  therewith  and  that  no  income 
whatever  is  received  therefrom.  The  ap- 
pellants are  repairing  the  canal  where  it  is 
giving  way  by  subsidence,  and  it  is  intended 
to  re-open  this  portion  of  the  canal  when  the 
repairs  are  completed,  but  this  cannot  be  done 
for  a  considerable  time.  Although,  however, 
this  portion  of  the  canal  is  closed,  the  portion 
outside  the  parish  of  Merthyr  Tydfil  remains 
open  and  is  profitable  or  is  to  be  taken  as 
being  so  for  the  purposes  of  this  case. 

9.  That  part  of  the  canal  eight-and-a-half 
miles  in  length  mentioned  in  paragraph  6  of 
this  case  is  now  assessed  in  the  valuation 
list  and  rate  at  the  same  gross  and  rateable 
value  as  it  was  when  in  full  working  order. 

10.  Previously  to  the  closing  of  this 
portion  of  the  canal  the  appellants  had  paid 
to  the  overseers  the  poor  rate  made  in 
October,  1898,  and  immediately  the  canal 
was  closed  the  appellants  communicated  the 
fact  to  the  assistant  overseer  and  asked  him 
to  return  them  a  portion  of  the  amount  paid 
in  respect  of  the  October  rate,  and  in  com- 
pliance with  this  request  a  rebate  was  in 
fact  made  by  the  overseers  on  May  9th,  1899, 
and  the  overseers  made  an  allowance  to  the 
appellants  in  their  rate-book  in  respect  of 
ike  rate  made  in  April,  1899,  for  the  portion 
of  the  canal  closed  for  traffic,  but  the  assess- 
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ment  on  the  appellants  in  the  rate-book  still 
remained  unaltered. 

11.  The  overseers,  however,  demanded  the 
payment  of  the  poor  rate  made  in  October, 
1899,  and  April,  1900,  which  payment  was 
duly  made  by  the  appellants. 

12.  On  October  22nd,  1900,  a  new  rate 
was  made,  and  on  December  3rd,  1900,  a 
notice  of  objection  to  and  against  the  valu- 
ation list  and  rate  was  served  on  the  over- 
seers and  on  the  respondents  by  the  appel- 
lants, the  principal  ground  of  objection 
being  that  there  was  no  beneficial  occupa- 
tion in  the  portion  of  the  canal  included  in 
the  valuation  list,  as  it  was  unworked  and 
unworkable.  The  following  is  an  extract 
from  the  said  rate  : 


67  J.  P.  62. 

13.  The  respondents  having  considered 
the  objections  of  the  appellants,  declined  to 
reduce  or  make  any  alteration  in  the  amount 
of  the  said  assessment. 

14.  The  appellants  having  failed  to  ob- 
tain any  relief  from  the  assessment  com- 
mittee, appealed  to  the  court  of  quarter 
sessions,  holden  in  and  for  the  said  county, 
against  the  said  rate,  and  by  consent  of  the 
parties  and  by  order  of  Bucknill,  J.,  this 
special  case  was  stated  between    the  ap- 

gellants  and  respondents,  the  parties  thereto 
ereby  a^eeing  that  judgment  in  con- 
formity with  the  decision  of  this  honour- 
able court,  and  for  such  costs  as  this 
honourable  court  shall  adjudge,  may  be 
entered  on  motion  by  either  party  at  the 
sessions  next  or  next  but  one  after  such 
decision  shall  have  been  ^ven,  according  to 
the  provisions  of  the  said  statute  of  12  & 
13  Tict.  c.  45,  s.  11. 

15.  The  gross  estimated  rental  of  £500 
and  the  rateable  value  of  £440  are  the 
correct  gross  and  rateable  value  if  the  said 
portion  of  the  canal  was  capable  of  beingused, 
and  was  in  fact  used  and  open  for  traffic. 

16.  The  questions   for  the    court   are— 

(1)  Whether,  having  regard  to  the  facts  and 
circumstances  herembefore  set  forth^  the 
portion  of  the  canal  situate  in  the  pansh  of 
Merthvr  Tydfil  is  liable  to  be  rated;  and 

(2)  Whether  the  said  land  in  question  is 
rateable  at  the  same  figures  whether  it  is 
open  for  canal  traffic  and  capable  of  being 
used;  and  in  fact  used  for  traffic,  or  closed 
and  mcapable  of  being  used,  and  not  in  fact 
used  for  canal  traffic.  (3)  If  the  canal  la 
liable  to  be  rated,  whether  such  rate  should 
be  levied. 

17.  The  appelUnts  contend — (1)  That  the 
policy  of  the  said  Act,  in  common  with 
other  canal  Acts  of  the  said  period,  was  to 
encourace  enterprise  in  the  construction  of 
canals  by  reducing  the  public  burdens 
thereon  imposed ;  (2)  that  if  the  contention 
of  the  respondents  is  sound,  the  effect  in 
this  instance  is  to  place  the  proprietors  of 
the  canal  undertaking  at  a  disadvantfiUB;e  as 
compared  with  private  occupiers  of  land ; 

(3)  that  there  is,  under  the  circumstances 
set  out  above,  no  beneficial  occupation  of 
the  land  in  question  ;  (4)  that  it  is  incor- 
rect and  unfair  to  rate  the  said  land  at  the 
same  figure  whether  it  is  capable  or  in- 
capable of  being  used  as  a  canal ;  (5)  that 
the  land  in  question  is  not  at  present 
capable  of  being  used  as  a  canal,  and  is  not 
in  fact  used  as  a  canal,  and  that  it  is 
wronglv  described  as  sucn  in  the  valuation 
list  and  rate  :  (6)  that  if  there  is  any  occu- 
pation at  all  of  the  said  land  it  ia  of  far 
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less  value  than  it  would  be,  if  the  said  land 
was  capable  of  being  used  and  in  fact  used 
as  a  canal,  and  that  the  difference  in  the 
character  of  the  occupation  (if  any)  should 
be  considered  in  arriving  at  the  figures  to 
be  inserted  in  the  valuation  list  and  rate  ; 
p)  that  even  if  the  said  land  should  be 
included  in  the  valuation  list,  no  rate 
should  be  levied  in  respect  thereof. 

18.  The  respondents  contend  :  (1)  That 
one  of  the  chief  objects  of  s.  67  of  the  said 
Act  was  that  if  the  canal  failed  for  want  of 
water  or  other  reasons,  and  became  wholly 
unproductive  as  a  canal,  still  the  parishes 
through  which  it  passed  should  not  be  de- 

E rived,  after  it  had  been  made,  of  the 
enefit  of  the  land  which,  before  it  was  made, 
paid  rates  to  the  poor,  and  that  after  the 
canal  had  been  made  the  company  should 
be  rated  for  it  as  land  at  the  rate  at  which 
the  neighbouring  lands  should  be  from 
time  to  time  rated,  as  if  the  canal  had 
never  been  made  and  the  land  on  which  it 
was  made  had  remained  rateable  with  the 
neighbouring  lands ;  (2)  that  if  the  con- 
tention of  the  apjpellants  is  correct  this 
object  would  be  defeated  ;  (3)  that  if  bene- 
ficial occupation  of  the  lands  and  pounds 
purchased  or  taken  by  the  company  in  pur- 
suance of  the  said  Act  be  necessary  to 
render  the  company  rateable,  yet  the  said 
lands  and  grounds  being  rateable  under  the 
said  Act  as  a  whole,  and  being  in  fact 
beneficially  occupied  as  a  whole,  though  the 
particular  portion  in  each  parish  may  and 
ought  to  be  assessed  separately,  it  is  im- 
inaterial  that  the  occupation  of  the  par- 
ticular portion  in  one  parish  taken  by  itself 
is  not  beneficial  ;  (4)  that  if  beneficial  occu- 
pation of  the  particular  portion  in  each 
imrish  taken  by  itself  be  necessary,  then 
that  the  portion  in  the  parish  of  Merthyr 
Tydfil  is  beneficially  occupied  ;  (5)  that  if 
the  land  in  question  is  capable  of  being 
occupied,  and  is  in  fact  occupied  for  any  of 
the  purposes  of  the  said  Act,  it  is  immaterial 
as  regards  the  rateability  of  the  company 
that  more  benefit  could  be  derived  by  the 
company  from  it  by  occupying  it  for  other 
purposes  of  the  said  Act;  (6)  that  unless 
the  court  of  quarter  sessions  has  jurisdic- 
tion to  order  the  said  rate  to  be  quashed, 
and  does  order  the  same  to  be  quasned,  the 
court  of  quarter  sessions  has  no  jurisdiction 
to  order  any  sum  of  money  in  and  by  such 
rate  charged  on  the  appellants  or  any  part 
of  such  sum  not  to  be  paid  or  levied. 

19.  If  the  court  is  of  opinion  :  (a)  That 
the  answer  to  question  (1)  is  in  the  negative, 
the  court  willdirect  that  the  rate  be  amended 
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by  striking  out  the  entry  therefrom  relating 
to  the  land  in  question  ;  (b)  That  the  answer 
to  question  (1)  is  in  the  affirmative  and  the 
answer  to  question  (2)  is  in  the  negative,  the 
court  will  direct  that  the  rate  be  amended 
by  striking  out  the  present  gross  estimated 
rental  and  rateable  value  in  the  said  entry 
and  substituting  therefor  figures  to  be  agreed 
between  the  parties  or  determined  in  case  of 
difference  by  reference  to  Robert  Greorge 
Clutton,  of  9,  Whitehall  Place,  London, 
S. W.,  or  failing  him  to  Ralph  Clutton  of  the 
same  place ;  (c)  That  the  answers  to  ques- 
tions (1)  and  (2)  are  both  in  the  affirmative, 
the  rate  will  stand  unaltered ;  (d)  That  the 
answers  to  questions  (1),  (2)  and  (3)  are  all 
in  the  affirmative,  the  appellants  shall  be 
ordered  to  pay  the  rate  in  question  ;  (e)  That 
the  answers  to  questions  (1)  and  (2)  are  in 
the  affirmative,  but  to  question  (3)  in  the 
negative,  the  demand  in  respect  of  the  said 
rate  shall  be  withdrawn. 

Boy  ley  K.C.  (with  him  Trevor  Leivis)  for 
the  appellants. —Under  the  circumstances 
stated  m  the  case  this  portion  of  the  canal 
is  not  rateable.  There  is  no  beneficial  occu- 
pation. In  the  case  of  other  lands  and 
grounds  in  the  same  parish  where  there  is 
no  beneficial  occupation  such  lands  and 
grounds  are  not  rateable ;  therefore  to  hold 
the  canal  rateable  under  the  circumstances 
would  be  to  hold  that  it  was  rateable  in  a 
different  proportion  to  other  lands  and 
grounds  lying  near  the  same. 

Evans,  K.C.,  and  S.  G.  LushingUm  for 
the  respondents,  were  not  called  upon. 

Lord  Alverstone,  C.J.— In  this  case 
there  must  be  judgment  for  the  respondents. 
Mr.  Boyle's  argument  might  be  good  if  the 
section  under  which  the  question  has  arisen 
stopped  short  at  the  words  "  shall  be  rated," 
but  that  section  goes  on  to  say,  "and  as  the 
same  lands  and  grounds  so  purchased  or 
taken  would  be  rateable  in  case  the  same 
were  the  property  of  individuals  in  their 
natural  capacity,'  and  no  meaning  can  be 
put  upon  these  words  if  Mr.  Boyle's  argu- 
ment IS  correct.  But  I  understand  them  to 
mean  that  the  lands  of  the  company  are  to 
be  rated  as  other  lands  would  be  supposing 
them  not  to  be  applied  to  the  purposes  of 
the  canal,  but  to  have  remained  in  the 
hands  of  individual  farmers  for  the  ordinary 
purposes  of  agriculture  and  not  possessing 
any  artificial  value.  The  value  as  a  canal  is 
altogether  beside  the  question.  The  answers, 
therefore,  to  the  first  and  second  questions 
put  to  us  in  the  case  must  be  in  the 
affirmative.  The  third  question  was  very 
properly  given  up  by  Mr.  Boyle  as  unargu- 
able. The  company  must  pay  the  rate  as 
assessed  and  the  costs  of  this  appeal. 
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Wills  and  Channell,  JJ.,  agreed. 

Judgment  for  retpandents. 

Solicitors  for  the  appellant:  Gribble, 
Oddie,  Sinclair  and  Johnson  for  John  Stuart 
Corbett,  Cardiff. 

Solicitors  for  the  respondents :  Wrent- 
more  &  Son  for  Frank  James  &  Sons, 
Merthyr  Tydfil. 

[Note  by  reporter. — See  R.  v.  Grand 
Junction  Canal  Co,,  2  B.  <fe  Aid.  289.] 
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Rex  V,  Justices  of  the  Tewkesbury 
Division  of  Gloucestershire. 

Poor  rate  —  Appeal  —  Special  sessions — 
Notice  of  appeal  —  Parish  council — 
Parochial  Assessment  Act,  1836  (6  <b 
7  Will.  4,  c.  96),  s.  6  ;  Local  Govern- 
ment Act,  1894  (56  k  57  Vict.  c.  73), 
s.  6  (1),  s.  52  (5). 

Where  an  appeal  is  brought  to  special  ses- 
sions under  s.  6  of  the  Parochial  Assess- 
ments Acty  1836,  against  a  poor  rate 
made  in  a  ntral  parish  having  a  parish 
council,  it  is,  since  the  passing  of  the 
Local  Government  Act,  1894,  a  condi- 
tion precedent  to  the  jurisdiction  of  the 
special  sessions  to  hear  the  appeal  that 
notice  should  have  been  given  by  the 
appellant  to  the  parish  council, 

Eule  nisi  for  a  mandamus  to  the  justices 
of  the  peace  for  the  Tewkesbury  division  of 
the  county  of  Gloucester,  commanding  them 
to  hold  as  by  adjournment  from  June  12th, 
1902,  a  special  sessions  for  hearing  appeals 
a^[ainst  poor  rates  of  the  several  parishes 
within  the  division,  and  at  such  special 
sessions  to  hear  and  determine  the  merits  of 
the  appeal  of  William  Clifford  against  the 
rating  and  assessment  of  the  Swan  Inn,  in  the 
parish  of  Leigh,  in  the  Tewkesbury  Union. 

The  facts  as  set  out  in  the  afiidavit  were 
as  follows : 

On  October  17th,  1901,  a  poor  rate  was 
made  and  published  by  the  overseers  of  the 
parish  of  Leigh,  in  the  Tewkesbury  Union 
and  couilty  of  Gloucester,  wherein  William 
Clifford  was  rated  in  respect  of  the  Swan 
Inn  in  that  parish,  of  whicn  he  was  occupier, 
upon  the  basis  of  the  valuation  list  then  in 
force  in  the  parish.  The  parish  of  Leigh  is 
a  rural  parisn  having  a  parish  council. 
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A  notice  of  objection  against  the  assess- 
ment to  the  poor  rate  in  the  valuation  list 
of  the  Swan  Inn  was  served  on  behalf  of 
Clifford  upon  the  assessment  committee, 
but  the  assessment  committee  refused  to 
give  Clifford  any  relief  in  respect  of  the 
matter  of  the  objection,  and  they  declined 
to  reduce  the  assessment. 

Notice  of  appeal  against  the  assessment 
to  the  poor  rate  was  served  upon  the  clerk 
to  the  assessment  committee  of  the  union 
and  upon  the  overseers  of  the  parish.  This 
notice  of  appeal  was  a  notice  of  appeal  to 
the  special  sessions  for  the  hearing  of  ap- 
peals against  the  poor  rate  assessments  m 
the  Tewkesbury  Union,  to  be  held  at 
Tewkesbury,  against  the  poor  rate  assess- 
ment of  the  premises  in  Clifford's  occupa- 
tion, known  as  the  Swan  Inn.  in  the  parish 
of  Leigh,  on  the  ground  of  the  inequality, 
unfairness,  and  incorrectness  of  the  valua- 
tion of  the  same. 

The  appesd  came  on  for  hearing  on  June 
12tli,  1902,  when  the  assessment  com- 
mittee appeared  as  respondents,  and  ob- 
jection was  taken  on  their  behali  that  the 
justices  had  no  jurisdiction  to  hear  the 
appeal  on  the  ground  that  the  parish  of 
Lei^h  being  a  rural  parish  and  naving  a 
parish  council,  it  was  a  condition  precedent 
to  the  justices  having  jurisdiction  to  hear 
the  appeal  that  the  parish  council  should 
have  oeen  served  with  notice  of  the  appeal, 
which  had  not  been  done.  For  the  ap- 
pellant it  was  contended  that  it  was  not 
necessary  to  serve  notice  of  the  appeal  to 
special  sessions  upon  the  parish  council. 

The  justices  upheld  the  objection  of  the 
assessment  committee,  and  refused  to  hear 
the  appeal  upon  the  ground  that  notice  of 
the  appeal  had  not  been  served  upon  the 
parish  coimcil,  and  they  dismissed  the 
same  with  costs. 

The  above  rule  for  a  mandam/us  to  the 
justices  to  hear  and  determine  the  appeal 
was  then  obtained  at  the  instance  of 
Clifford,  the  appellant. 

The  Parochial  Assessments  Act,  1836 
(6  &  7  WiU.  4,  c.  96)  provides : 

Section  6. — The  justices  acting  in  and  for 
every  petty  sessions  division  shall  four 
times  at  least  in  every  year  hold  a  special 
sessions  for  hearing  appeals  a^inst  the 
rates  of  the  several  parishes  within  their 
respective  divisions  .  .  .  and  such  special 
sessions  shall  and  may  be  adjourned  from 
time  to  time  by  the  justices  there  present, 
as  they  may  think  fit ;  and  at  such  special 
or  adjourned  sessions  the  justices  there 
present  shall  hear  and  determine  all  objec- 
tions to  any  such  rate  on  the  ground  of 
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inequality,  unfairness,  or  incorrectness  in 
the  valuation  of  any  hereditaments  included 
therein,  which  decision  shall  be  binding  and 
conclusive  on  the  parties,  unless  the  person 
or  persons  impugning  such  decision  shall 
.  .  .  cause  notice  to  be  given  in  writing 
of  his  her  or  their  intention  of  appealing 
against  such  decision  *  .  .  Provided  always, 
that  no  such  objection  shall  be  in(^uired  into 
by  the  said  justices  in  special  session  unless 
notice  of  such  objection  in  writing  under 
the  hand  of  the  complainant  shall  have 
been  given,  seven  days  at  least  before  the 
day  appointed  for  such  special  session,  to 
the  collector,  overseers,  or  other  persons  by 
whom  such  rate  was  made :  Provided  also, 
that  the  said  justices  in  special  session 
shall  not  be  authorised  to  inquire  into  the 
liability  of  any  hereditaments  to  be  rated, 
but  only  into  the  true  value  thereof,  ana 
into  the  fairness  of  the  amount  at  which 
the  same  shall  have  been  rated. 

The  Local  Government  Act,  1894  (56  & 
57  Vict.  c.  73),  provides  : 

Section  6  (1). — Upon  the  parish  council  of 
a  rural  parish  coming  into  office,  there  shall 
be  transferred  to  that  council :  (c)  The 
powers,  duties,  and  liabilities  of  the  over- 
seers or  of  the  churchwardens  and  overseers 
of  the  parish  with  respect  to  (i)  appeals  or 
objections  by  them  in  respect  of  the  valua- 
tion list,  or  appeals  in  respect  .of  the  poor 
rate,  or  county  rate,  or  the  basis  of  the 
county  rate  .  .  . 

Section  52  (5) — All  enactments  in  any  Act, 
whether  general  or  local  and  personal,  relat- 
ing to  any  powers,  duties,  or  liabilities 
transferred  by  this  Act  to  a  parish  council 
or  parish  meeting  from  justices  or  the 
vestry  or  overseers  or  churchwardens  and 
overseers  shall,  subject  to  the  provisions  of 
this  Act  and  so  far  as  circumstances  admit,  be 
construed  as  if  any  reference  therein  to 
justices  or  to  the  vestry,  or  to  the  overseers, 
or  to  liie  churchwardens  and  overseers, 
referred  to  the  parish  council  or  parish 
meeting  as  the  case  requires,  and  the  said 
enactments  shall  be  construed  with  such 
modifications  as  ma^  be  necessary  for  carry- 
ing ti^is  Act  into  efi^t. 

In  the  Poor  Relief  Act,  1743  (17  Geo.  2, 
c.  38),  s.  4,  an  appeal  was  given  to  the  next 
general  or  quarter  sessions  against  a  poor 
rate  to  any  person  aggrieved  by  the  rate, 
and  that  section  pronafed : 

Section  4. —  .  .  .  And  the  justices  of 
the  peace  there  assembled  [that  is,  in  the 
next  general  or  quarter  sessions]  are  herebv 
authorised  and  required  to  receive  such 
appeal,  and  to  hear  and  finally  determine 
the  wime  ;  but  if  it  shall  appear  to  the  said 
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justices  that  reasonable  notice  was  not  given 
then  they  shall  adjourn  the  said  ap^^  to 
the  next  quarter  sessions,  and  then  and  there 
finally  hear  and  determine  the  same. 

C  F.  Vackell  for  the  justices  showed  cause. 

It  is  a  condition  precedent  since  tiie  pass- 
ing of  the  Local  Government  Act.  1894,  to 
the  hearing  of  an  appeal  at  special  sessions 
against  a  poor  rate  made  in  a  rural  parish 
havinff  a  parish  council  that  notice  of  appeal 
should  have  beeen  served  by  an  appellant 
upon  the  parish  council.  There  is  a  differ- 
ence between  general  quarter  sessions  and 
special  sessions.  Special  sessions  were  first 
established  by  s.  6  of  6  &  7  Will.  4,  c.  96,  for 
the  hearing  of  appeals  against  rates  on  the 
grounds  of  obiections  to  the  valuation,  and 
It  is  provided  bjr  the  Act  "that  no  such 
objection  shall  be  inquired  into  by  the  said 
justices  in  special  sessions  unless  notice  of 
such  objections  in  writing  under  the  hand 
of  the  complainant  shall  have  been  ^ven 
seven  days  at  least  before  the  day  appointed 
to  the  collector,  overseer,  or  other  persons 
by  whom  such  rate  was  made." 

By  s.  6  (1)  ot  the  Local  Government  Act, 
1894,  it  was  provided  that  "  upon  the  parish 
council  of  a  rural  parish  conung  into  office, 
there  shall  be  transferred  to  that  council 
the  powers,  duties  and  liabilities  of  the 
overseers  or  of  the  churchwardens  and  over- 
seers of  the  parish  with  respect  to  (i) 
appeals  or  objections  by  them  in  respect  of 
the  valuation  list,  or  appeals  in  respect  of 
the  poor  rate."  The  parish  council,  there- 
fore, stand  now  in  exactly  Uie  same  position 
as  tne  "  collectors,  overseers,  or  otner  per- 
sons by  whom  the  rates  were  made"  did 
under  the  Act  of  Will.  4,  and  therefore  it  is 
a  condition  precedent  that  notice  should  be 
given  to  tnem.  The  case  of  appeal  to 
(quarter  sessions  is  different,  as  it  was  held 
in  the  case  of  B.  v.  de  Grey,  [1900]  1  Q.  B. 
521 ;  64  J.  P.  375,  that  where  an  order  of 
the  Local  Government  Board  had  been 
made  under  s.  33  of  the  Local  Gk)vemment 
Act,  1894,  conferring  on  a  borough  council 
"the  powers,  duties  and  liabilities  of  the 
overseers,"  service  of  notice  of  appeal  on  the 
borough  council  was  not  a  condition  prece- 
dent to  the  hearing  of  the  appeal,  but  that 
was  because  the  statute  17  Geo.  2,  c.  38,  s.  4, 
expressly  provided  that  in  ihe  event  of  a 
reasonable  notice  of  appeal  not  having  been 
given,  "  the  justices  shall  acUourn  the  appeal 
to  the  next  quarter  sessions,  and  then  and 
there  finally  hear  and  determine  the  same." 
That  does  not  apply  to  special  sessions 
at  all.  Special  sessions  have  no  power  of  ad- 
journment as  general  quarter  sessions  have. 
It  cannot  be  contended  that  overseers  had 


MAGISTERIAL   CASES. 


Rex  v.  JtrsTiCBs  of  Tewkesbury. 

no  powers,  duties  or  liabilities  with  respect 
to  rating  appeals,  for  if  the  assessment  com- 
mittee did  not  obtain  leave  from  the  guar- 
dians to  appeal  as  respondents  on  an  appeal 
under  the  Union  Assessment  Act,  1864  (27  & 
28  Vict.  c.  39),  the  rate  would  be  unde- 
fended and  there  would  be  an  obvious 
hardship  on  the  parish.  This  case  is 
governed  by  the  decision  in  B.  v.  Kent  JJ. 
(1899),  80  L.  T.  622.  He  also  cited  B.  v. 
Surrey  JJ.,  6  Q.  B.  D.  100 ;  E.  v.  ScUap  JJ, 
60  J.  P.  562. 

Brooke  Little  in  support  of  the  rule. — 
Service  of  notice  of  appeal  on  the  parish 
council  is  not  a  condition  precedent  to  the 
hearing  of  the  appeal.  The  Local  Govern- 
ment Act,  1894,  only  transferred  to  the 
parish  council  "the  powers,  duties  and 
liabilities  of  the  overseers."  It  cannot  be 
said  that  the  obligation  to  ^e  notice  can 
come  under  those  words.  The  overseers 
were  never  bound  as  a  matter  of  law  to 
appear  on  the  appeal  and  support  the  rate, 
they  had  no  "liability"  witn  regard  to  the 
appeal.  The  Local  Government  Act  did 
not  substitute  the  words  "parish  council" 
for  the  words  "overseers  or  other  persons 
by  whom  the  rate  is  made"  in  tne  Act 
of  6  &  7  Will.  4,  c.  96,  s.  6,  because  that 
would  involve  an  absurdity  as  the  parish 
council  have  no  power  to  make  a  rate,  that 
has  still  to  be  done  by  the  overseers.  The 
Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  first 
gave  an  appeal  to  quarter  sessions,  and  no 
notice  was  necessary  under  that  Act.  The 
overseers  appeared  on  such  appeals,  not 
because  they  had  notice,  but  because  they 
were  the  persons  making  the  rates.  The 
Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38),  only 
said  that  reasonable  notice  is  to  be  given  to 
the  overseers,  and  the  overseers  could  always 
abandon  the  rate  by  non-appearance  (B.  v. 
Fauch  (1841),  2  Q.  B.  308).  The  notice  is  still 
given  to  the  persons  who  made  the  rate,  the 
overseers,  and  not  to  the  parish  council  who 
have  no  power  in  the  matter.  Further,  the 
proviso  in  s.  6  of  the  Act  of  Will.  4,  that  the 
justices  shall  not  inquire  into  the  objection, 
merely  means  that  they  ought  not  to  do 
so  then  and  there,  but  adiourn,  so  as  to 
allow  a  proper  notice  to  oe  given.  The 
provision  as  to  acyoumment  in  17  Geo.  2, 
c,  38  ought  not  to  be  read  into  the  later  Act. 
The  later  Act  does  not  say,  like  an  earlier, 
that  the  appeal  shall  be  to  the  next  session, 
but  it  has  been  decided  in  B.  v.  Trafford 
(1850).  15  Q.  B.  200,  that  for  this  purpose  the 
two  Acts  must  be  read  together,  and  the 
appeal  either  to  special  or  quarter  sessions 
must  be  to  the  next  practicable  session. 
If  the  provision  as  to  the  time  for  appealing 
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is  to  be  incorporated  in  the  later  Act,  so 
ought  also  the  provision  as  to  adjournment. 
It  is  contended,  firstly,  that  there  is  no 
necessity  to  serve  the  oarish  council  with 
notice  at  all,  and  secondly?  even  if  it  is,  the 
special  sessions  have  power  to  adjourn  in 
order  to  allow  such  notice  to  be  given.  He 
cited  B.  V.  Eyre,  6  E.  &  B.  992. 

Lord  Alverstone,  C.J. — In  this  case  a 
lule  was  moved  for  a  tnandamus  to  the 
justices  to  hold  a  special  sessions,  and  at 
such  special  sessions  to  hear  and  determine 
an  appeal  against  a  poor  rate.  The  question 
raised  is  whether  it  is  a  condition  precedent 
to  the  hearing  of  such  appeal  that  notice  of 
the  appeal  should  have  oeen  served  upon 
the  parish  council.  Two  contentions  were 
urged  before  us  by  counsel  in  support  of  the 
rule.  In  the  first  place  it  was  said  that, 
apart  from  the  Locs[l  (jtovernment  Act,  1894, 
the  jurisdiction  of  the  justices  in  special 
sessions  was  not  taken  away  by  reason  of 
the  appellant  having  omitted  to  give  the 
notice  of  appeal  required  by  s.  6  of  the 
Parochial  Assessments  Act  of  1836,  because 
the  provision  in  s.  4  of  17  Geo.  2,  c.  38, 
which  provides  that  if  the  notice  is  not 
given  the  justices  shall  adjourn  the  appeal, 
must  be  read  into  the  proviso  in  s.  6  of  the 
Act  of  1836.  That  is  a  rather  startling 
proposition.  I  have  always  understood  that 
the  Act  of  1836  gave  a  special  remedy  in 
such  cases  with  special  conoitions  applicable 
thereto.  Section  6  ot  that  Act  provides : 
"  That  no  such  objection  shall  be  inquired 
into  by  the  said  justices  in  special  session 
unless  notice  of  such  objection  .  .  .  shall 
have  been  given  ...  to  the  collector,  over- 
seers, or  other  persons  by  whom  such  rate 
was  made."  It  is  too  late  now  to  say  that 
that  provision  is  inoperative  because  there 
was  a  larger  right  of  appeal  given  to  an  ap- 
pellant to  quarter  sessions  oy  the  Act  of 
Geo.  2.  In  the  next  place  it  was  contended 
in  support  of  the  rule  that,  assuming  that  if 
the  Local  Government  Act,  1894,  had  not 
been  passed,  the  notice  of  appeal  woidd  have 
to  be  served  upon  the  overseers  and  the 
appeal  would  fail  because  no  such  notice 
had  been  given  to  them,  that  notice  need  not 
now  be  given  to  the  parish  council.  That 
depends  upon  whether  the  right  of  the  over- 
seers to  have  notice  of  the  appeal  comes 
within  the  words  in  s.  6  of  the  Local 
Government  Act,  1894,  "powers,  duties, 
and  liabilities  of  the  overseers  .  .  .  with 
respect  to  .  .  .  appeals  in  respect  of  the 
poor  rate,"  which  are  by  that  section  trans- 
ferred to  the  parish  council.  I  cannot 
myself  see  what  was  meant  to  be  transferred 
under  those  words  unless  there  was  trans- 
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ferred  the  duty  of  the  overseers  to  see  that 
the  poor  rate  made  by  them  was  maintained. 
I  thmk  it  was  intended  by  that  section  that 
the  parish  council  shoidd  have  a  voice  as 
to  whether  an  appeal  against  a  poor  rate 
should  be  resisted  or  not.  But  the  matter 
does  not  stop  there,  because  the  Act  goes 
on  to  provide  in  the  most  general  terms 
in  s.  52  (6),  "that  all  enactments  in  any 
Act  .  .  .  relating  to  any  powers,  duties,  or 
liabilities  transferred  by  this  Act  to  a  parish 
council  .  .  .  from  .  .  ,  the  overseers  .  .  , 
shall  be  construed  as  if  any  reference 
therein  ...  to  the  overseers  .  .  .  referred 
to  the  parish  council  ...  as  the  case  re- 
quires." It  is  obvious  that  when  general 
words  of  that  kind  are  used  it  was  intended 
that  the  provisions  of  s.  6  of  the  Act  of 
1836  should  apply  in  all  cases  in  which  the 
parish  council  are  interested  in  the  matters 
referred  to  in  that  section,  and  that  the 
matter  of  the  appeal  should  not  be  inquired 
into  by  the  special  sessions  unless  the  notice 
of  appeal,  which  was  formerly  to  be  given 
to  the  overseers,  was  ^ven  to  the  parish 
council.  I  therefore  think  that  witii  regard 
to  this  matter  notice  of  the  appeal  should 
have  been  given  to  the  parish  council,  and 
that  the  rule  should  consequently  be  dis- 
charged. 

Wills,  J. — I  am  of  the  same  opinion,  and 
upon  the  same  grounds. 

Channell,  J.— I  agree. 

Bide  discharged. 

Solicitors  for  the  applicant :  Peacock  and 
Goddard,  for  Arthur  Lamb,  Cheltenham. 

Solicitors  for  the  respondents :  Badham 
and  Comins,  for  Brookes  and  Badham, 
Tewkesbury. 
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October  30, 1902. 
GUAKDIANS  OF  PLYMOUTH  V,  GiBBS. 

Bastardy— Marriage  of  mother  —  Mainte- 
nance of  bastard— Bastard  char^ble  to 
parish — Husband  able  to  maintain — 
Liability  of  putative  father— Poor  Law 
Amendment  Act,  1834  (4  «k  6  Will.  4, 
c.  76),  8.  57 — Bastardy  Laws  Amend- 
ment Act,  1873  (36  Vict.  c.  9),  s.  5. 

A  woman  having  a  bastard  child  married 
a  man  able  to  maintain  such  child.  The 
mother  fiaving  parted  frtmi  her  husband^ 
went  with  her  child  into  the  toorkhotue 
and  tvas  there  maintained  by  the  ap- 
pellants.     StU}sequently    she    resumed 
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cohabitation  with  her  husband,  but  he 
refused  to  take  the  bastard  child  out  of 
the  workhouse. 
Held,  that  the  child  had  become  "  chargeaMe 
to  the  imion  "  toithin  s.bqfihe  Basta/rdy 
Laws  Amendment  Act^  1873,  and  the 
justices  had  jurisdiction  to  make  an 
order  to  the  jmtative  father  to  contribute 
to  the  relief  of  the  child. 

Case  stated  by  justices  in  and  for  the 
borough  of  Plymouth. 

A  summons  was  issued  on  behalf  of  the 
appellants  requiring  the  respondent  to  show 
cause  why  he  should  not  contribute  to  the 
relief  of  a  certain  bastard  child. 

At  the  hearing  it  was  proved  that  on 
December  16th,  1898,  one  Florence  Saxey,  a 
single  woman,  was  delivered  of  a  bastard 
child,  of  whom  the  respondent  was  the 
putative  father. 

On  April  5th,  1901,  Florence  Saxey  was 
married  to  a  man  named  Pavne,  earning 
21«.  to  22s.  9d.  a  week,  but  three  months 
after  the  marria^  the  husband  left  his  wife, 
who  left  the  cnild  in  question  with  her 
mother,  who,  being  unable  to  support  it,  sent 
it  to  the  workhouse,  where  it  was  being 
maintained  by  the  appellants. 

On  August  17th,  1901,  Florence  Payne 
resumed  cohabitation  with  her  husband  and 
she  was  living  with  him  up  to  and  at  the 
time  of  the  hearing  of  the  summons.  He 
refused  to  take  the  bastard  child  in  question 
out  of  the  workhouse  and  maintain  it, 
although  able  to  do  so. 

The  appellants  contended  that,  notwith- 
standing the  marriage,  they  were  entitled  to 
an  order  on  the  respondent  under  s.  5  of  the 
Bastardy  Law  Amendment  Act,  1873,  to 
contribute  to  the  relief  of  the  child,  and 
that  it  was  not  obligatory  on  them  in  the 
first  instance  to  force  the  husband  to  main- 
tain the  child  by  prosecuting  him  for 
n^lecting  to  do  so. 

It  was  contended  on  behalf  of  the  respon- 
dent that  on  the  marriage  the  husband 
became  primarilv  legally  liable  to  maintain 
the  bastard  child  while  under  the  age  of 
sixteen  vears,  and  it  being  admitted  that  the 
husband  was  of  sufficient  ability  to  maintain 
the  child  the  justices  were  not  at  liberty  to 
make  an  order  on  the  putative  father  to 
contribute  toward  the  relief  of  the  child 
who  had  not  become  properly  chargeable  to 
the  town  of  Plymouth. 

In  reply  to  this  it  was  contended  by  the 
appellants  that  the  bastard  child  being 
destitute  and  in  want  the  appellants  were 
bound  to  take  charge  of  it  ana  not  leave  it 
to  starve,   and   were   entitled  to  proceed 
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Guardians  of  Plymouth  v.  Gibbs. 
ajgainst  all  or  any  of  the  persons  who  were 
liable  for  the  maintenance  of  such  children. 

The  iustices  were  of  opinion  that  the 
husband  was  primarily  liable  for  the  main- 
tainance  of  his  wife's  bastard  child  and  that 
the  appellants  were  not  entitled  to  an  order 
against  the  putative  father  to  contribute  to 
his  maintenance  so  long  at  least  as  the 
husband  was  of  ability  to  maintain  the 
child. 

They  therefore  dismissed  the  application. 

They  came  to  this  conclusion  on  the  fol- 
lowing grounds :  That  by  4  &  5  Will.  4, 
c.  76,  s.  57,  the  liability  is  thrown  upon  the 
husband  to  maintain  the  illeg^itimate  children 
of  his  wife  bom  before  marriage  while  under 
sixteen  years  of  age,  and  that  the  case  of 
Lanq  v.  Spicer  (1^1.  &  W.  129)  expressly 
decides  that  the  husband  is  primarily  liable 
under  the  statute  for  such  maintenance,  at 
least  while  of  ability  to  maintain ;  and, 
further,  that  having  regard  to  the  fact  that 
a  woman  after  marriage  cannot  herself 
obtain  an  order  ujjon  the  putative  father  of 
her  illegitimate  child  bom  before  the  mar- 
riage, it  would  seem  inconsistent  that  the 
guardians  of  the  poor  should  be  able  to  do 
so,  seeing  that  there  is  a  person,  namely,  the 
husband,  who  by  statute  is  responsible  for  its 
maintenance.  The  Poor  Law  Amendment 
Act,  1834  (4  &  5  Will.  4,  c.  76),  s.  67,  enacts, 
"Every  man  who  from  and  after  the  passing 
of  this  Act  shall  marry  a  woman  naving 
a  child  or  children  at  the  time  of  such  mar- 
riage, whether  such  child  or  children  be 
legitimate  or  ille^timate,  shall  be  liable  to 
maintain  such  child  or  children  as  a  j)art  of 
his  family,  and  shall  be  chargeable  with  all 
relief,  or  the  cost  price  thereof,  granted  to  or 
on  account  of  such  child  or  children,  until 
such  child  or  children  shall  respectively 
attain  the  age  of  sixteen,  or  until  tne  death 
of  the  inother  of  such  child  or  chUdren  ;  and 
such  child  or  children  shall,  for  the  purposes 
of  this  Act,  be  deemed  a  part  of  such 
husband's  family  accordingly.'^ 

The  Bastardy  Laws  Amendment  Act  1873 
(36  Vict.  c.  9),  s.  5,  provides:  "When 
a  bastard  child  becomes  chargeable  to  a 
union  or  parish,  the  guardians  may  apply 
to  two  justices  having  jurisdiction  in  the 
union  or  parish,  in  petty  sessions,  and  there- 
upon such  iustices  may  summon  the  man 
alleged  to  be  the  father  of  the  child  to 
app^  before  any  two  justices  having  the 
like  jurisdiction,  to  show  cause  why  an  order 
should  not  be  made  upon  him  to  contribute 
towards  the  relief  of  the  child,  and  upon  his 
appearance,  or  on  proof  that  the  summons 
was  duly  served  on  him,  or  left  at  his  last 
place  of  abode,  six  days  at  least  before  the 
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petty  session,  the  justices  in  such  petty 
session  shall  hear  the  evidence  of  the  mother, 
and  such  other  evidence  as  she  or  the  said 
guardians  may  produce,  and  shall  also  hear 
any  evidence  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father,  and  if  the 
evidence  of  the  mother  be  corroborated  in 
some  material  particular  by  other  evidence 
to  the  satisfaction  of  the  said  justices,  they 
may  adjudge  the  man  to  be  the  putative 
father  of  such  bastard  child,  and  they  niay 
proceed  to  make  an  order  upon  such  putative 
father  to  pay  to  the  guardians  or  one  of 
their  officers  such  sum,  weekly  or  otherwise, 
towards  the  relief  of  the  child  during  such 
time  as  the  child  shall  continue  or  after- 
wards  be  chargeable,  as  shall  appear  to  them, 
to  be  proper  .  .  .  provided  as  follows  ... 

SO  that  nothing  m  this  section  shall  be 
eemed  to  relieve  the  mother  of  a  bastard 
child  from  her  liability  to  maintain  such 
child." 

Garland  for  the  appellants. — The  question 
in  this  case  is  whether  the  child  "  oecame 
chargeable  to  the  union  or  parish.''  The 
guardians  have  taken  too  narrow  a  view  of 
the  section.  That,  no  doubt,  was  due  to  the 
consideration  by  them  of  the  case  of  Lang  v. 
S2ncer,  1  M.  &  W.  129.  It  was  not  properly 
brought  to  their  mind  that  that  case  was 
decided  with  reference  to  s.  57  of  the  Poor 
Law  Amendment  Act,  1834,  which  provided 
that  a  man  who  married  a  woman  who  had 
legitimate  or  illegitimate  children  was  bound 
to  maintain  them  till  the  age  of  sixteen. 
But  the  aspect  of  that  case  has  been  changed 
by  the  passing  of  the  Bastardy  Laws 
Amendment  Act,  1873,  which  revived  the 
liability  of  the  putative  father  in  case  the 
child  became  chargeable.  The  only  Question 
is,  has  th^  child  become  chargeable  ?  A 
child  becomes  chargeable  as  soon  as  main- 
tenance is  given  to  it,  although  the  father 
may  be  able  to  maintain  it  He  referred  to 
the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  s.  3, 
and  the  Poor  Law  Amendment  Act,  1834 
s.  84,  and  the  Poor  Law  Amendment  Act, 
1844,  s.  6.  The  relief  given  is  thus  not 
alternative  but  cumulative. 

J.  A.  Uawke  for  the  respondent. — In  this 
case  there  was  a  person  bound  by  statute 
(4  &  5  Will.  4,  c.  76,  8.  57)  to  maintain  the 
child,  namely,  the  nmn  who  had  married  the 
mother,  and  therefore  the  child  cannot  be 
said  to  have  become  chargeable.  It  was 
never  intended  that  the  liability  of  the 
putative  falJier  abolished  by  4  &  5  Will.  4, 
c.  76  should  be  revived  by  the  Bastardy 
Laws  Amendment  Act,  1873.  It  refers  to  a 
different  state  of  facts  altogether.  The 
later  statute  merely  gives  the  guardians  the 
E3  B3 
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same  right  to  apply  for  an  order  as  the 
mother  had,  provided  she  had  not  married. 
There  cannot  be  two  persons  both  liable  to 
maintain  the  child.  He  referred  to  Lang  v. 
tSpicer,    ante;    Stacev    v.    Lintell    (1879), 

4  Q.  B.  D.  291  ;  43  J.  P.  510 ;  Hardy  v. 
AtherUm{\^\\  7  Q.  B.  D.  264;  45  J.  P. 
683.  These  two  cases  were  cited  and 
approved  in  Dames  v.  Evans  (1882),  9 
Q.  B.  D.  238  -46  J.  P.  471 ;  Janes  v.  Davies, 
[1901]  1  Q.  B.  118 ;  65  J.  P.  39.  In  Peat- 
field  y.ChildSy  63  J.  P.  117,  it  was  held  that 
a  married  woman  could  not  obtain  an  affilia- 
tion order  against  the  putative  father  under 
s.  3  of  the  Bastardy  Laws  Amendment  Act, 
1872,  on  the  ground  that  there  would  be  two 
persons  liable  to  maintain  the  child. 

Garland,  in  reply. 

Lord  Alverstone,  C.J. — In  this  case  a 
difficult  question  is  involved,  and  it  seems 
to  me  that  we  ought  first  to  consider  the 
language  of  the  Act  of  Parliament  and  the 
circumstances  under  which  it  was  passed, 
and  then  see  whether  these  circumstances 
prevent  us  from  giving  the  plain  and  natural 
meaning  to  the  Act.    At  the  time  of  4  & 

5  Will.  4,  c.  76,  and  down  to  1872,  there  was 
no  direct  power  given  to  the  guardians  to 
obtain  an  order  against  the  putative  father. 
They  had  only  an  indirect  power  through 
the  mother,  namely,  to  enforce  an  order 
previously  obtained  oy  the  mother,  and  that 
notwithstanding  her  marriage.  In  1872 
they  were  given  direct  power  to  go  and 
obtain  an  order  themselves,  the  section  of 
that  Act  which  ^ve  the  power  was  repealed 
and  re-enacted  in  the  same  words  m  the 
following  year,  the  Bastardy  Laws  Amend- 
ment Act,  1873,  by  s.  5  providing  :  "  When 
a  bastard  child  becomes  chargeable  to  a 
union  or  parish  the  guardians  may  apply," 
etc.  It  was  contended  that  because  under 
the  Poor  Law  Amendment  Act,  1834 
(4  &•  5  Will.  4,  c.  76),  there  was  an  obli- 
gation upon  the  husband  of  a  woman  with 
illegitimate  children  to  maintain  such  illegiti- 
mate children  as  they  were  to  be  deemed 
imrt  of  his  family,  s.  5  of  the  Bastardy  Laws 
Amendment  Act,  1873,  which  allows  the 
guardians  to  get  an  order  against  the  puta- 
tive father,  must  be  limited  to  the  case  of 
the  children  of  a  woman  whose  husband 
cannot  maintain  them.  Mr.  Hawke  suggests 
that  the  words  "  when  a  bastard  child  be- 
comes chargeable  "  mean  ultimately  charge- 
able, as,  for  instance,  where  the  husband 
cannot  pay  or  be  made  to  pay,  and  that  then 
only  can  the  putative  father  be  made  liable. 
If  it  had  been  intended  to  deal  only  with 
children  who  ultimately  became  charseable 
to  a  union  or  parish,  other  words  would  have 
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been  used.  The  true  construction  must  be 
that  chargeable  ineans  charj^eable  in  fact. 
Some  sanction  is  gfiven  to  this  by  the  third 
proviso  of  s.  5  which  enacts  that  nothing  in 
the  section  is  to  be  deemed  to  relieve  the 
mother  of  a  bastard  child  from  her  liability 
to  maintain  such  child.  From  this,  it 
appears  that  the  word  chargeable  is  used  of 
a  cnild  whose  mother  is  capable  of  maintain- 
ing it,  and  this  again  shows  that  chargeable 
is  meant  in  its  natural  sense  of  chargeable 
in  fact.  I  do  not  express  any  opinion  that 
the  justices  ought  not  to  take  into  consider- 
ation when  cause  is  shown  against  any  order 
being  made  the  capacity  of  the  husband  to 
support,  and  if  there  were  means  of  getting 
money  from  such  husband,  I  do  not  say  that 
they  must  make  an  order  against  the  puta- 
tive father.  Mr.  Hawke  contends  that  the 
justices  cannot  make  an  order  against  the 
father  if  the  husband  has  means  to  pay,  but  I 
have  come  to  the  conclusion  that  the  justices 
have  jurisdiction  to  make  an  order  under 
this  section,  notwithstanding  the  fact  that 
the  husband  may  have  means,  though  that 
is  a  circumstance  to  be  taken  into  considera- 
tion before  tJie  order  is  made.  Dual  Ability 
has  been  discussed  in  several  cases,  and 
where  an  order  has  been  obtained  it  can  be 
enforced  notwithstanding  means  or  marriage, 
and  in  such  a  case  as  that  there  would  be  a 
dual  liability  just  as  in  the  present  one.  I 
do  not  say  that  the  case  of  Lang  v.  /Spicery 
siij/ra,  was  not  rightly  decided  as  the  law 
then  stood.  The  statute  of  18  Eliz.  c.  3, 
was  not  directly  repealed,  but  was  prac- 
tically repealed  by  a  subsequent  enactment 
of  49  Geo.  3,  c.  68,  which  was  inconsistent 
with  it.  Although  the  legislature  knew  of 
Lang  v.  Sjncer^  and  of  the  liability  of  the 
husband  to  maintain  the  illegitimate  child- 
ren of  his  wife  under  the  Act  of  1834.  it 
enacted  in  1872,  and  again  in  1873.  that 
where  a  bastard  child  became  chargeable  to 
a  union  or  parish,  the  justices,  on  the  appli- 
cation of  the  guardians,  might  make  an 
order  against  the  putative  father.  There- 
forej  I  tnink  this  case  must  go  back  to  the 
justices  with  a  direction  that  they  have 
jurisdiction  to  make  an  order,  but  not  that 
they  must  do  so. 
Wills  and  Channell,  JJ.,  concurred. 
Ajj^ffeal  allowed. 

Solicitors  for  the  appellants:  Crowders, 
Vizard  and  Oldham  for  William  Adams 
Plymouth. 

Solicitors  for  the  respondents :  Law  and 
Worssam  for  Bond  and  Pearce,  Plymouth. 
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Rex  v.  Governor  op  Holloway  Prison  ; 

Ex  parte  Silettl 

Extradition— Fugitive  criminal— Committal 
order  by  magistrate — Hahea%  corpus — 
Fresh  evidence  in  favour  of  prisoner 
after  order — Jurisdiction  of  court  on 
haheas  corpus  to  review  decision  of 
magistrate  —  Extradition  Act,  1870 
(33  «fe  34  Vict.  c.  52),  ss.  9,  10,  11. 

When  a  magistrate  has  niade  a  committal 
order  under  the  Extradition  Acty  1870, 
ctffainst  a  fugitive  criminal  and  new 
evidence  has  been  obtained  on  behalf  of 
the  prisoner  since  sv/ch  committal  order 
was  made,  the  court  has  no  jurisdiction 
upon  a  pUe  for  a  haheas  corpus  to  review 
the  decision  of  the  magistrate  upon  the 
ground  that  such  fwrther  evidence  has 
been  obtained  and  that  if  such  evidence 
had  been  before  the  magistrate  it  might 
have    ivifhienced  his  decision,      Wnere 
such  further  evidence  has  been  obtained 
since  the  committal  order  it  is  entirely 
a  question  for  the  Secretary  of  State  to 
consider  before  making  the  order  for  tlie 
surrender  of  the  prisoner  under  s,l\  of 
the  Act. 
Rule  nisi  for  a  writ  of  haheas  corpus  to 
the  governor  of  Holloway  prison  to  bring 
before  the  court  Giuseppe  Siletti,  a  fugitive 
criminal,  whom  the  magistrate  had  com- 
mitted to  prison  to  await  extradition,  upon 
the  (^und  that  further  evidence  had  come 
to  light  since  the  committal  by  the  mcu^- 
trate  which  might  have  affected  his  mina  in 
favour  of  the  prisoner. 

Siletti  was  brought  before  the  magistrate 
at  Bow  Street  police  court  on  a  warrant 
under  the  Extradition  Act,  1870,  with  a 
view  to  his  being  surrendered  to  the  Belgian 
Government.  He  was  on  June  6th,  1902, 
ordered  by  the  magistrate  to  be  kept  in 
Holloway  prison  until  he  was  surrendered  in 
pursuance  of  the  Extradition  Act,  upon  the 
charge  of  having,  under  the  name  of 
Van  Mol,  committed  larceny  and  obtained 
property  or  money  by  fraud  on  October  4th, 
1900,  within  the  jurisdiction  of  the  Belgian 
Government. 

The  evidence  of  Siletti's  identity  with 
the  oerson  who  committed  the  fraud  was 
chieny  supplied  by  a  photograph,  which 
was  identined  by  several  witnesses  as  being 
the  photograph  of  the  person  who  committed 
the  fraua  ;   and  upon  the   evidence  then 
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before  bim  the  magistrate  made  an  order  of 
committal. 

Since  the  order  of  committal  was  made 
the  accused  had  brought  forward  certain 
documentary  evidence  tending  to  show 
that  at  the  time  when  the  fraud  in  question 
was  alleged  to  have  been  committed  in 
Be^ium  he  was  in  Italy,  and  was  then 
serving  in  the  Italian  army,  and  that  he 
obtained  his  discharge  from  the  Italian 
army  on  October  15th,  1900,  and  that  there- 
fore he  could  not  have  committed  the  fraud 
in  Belpum  on  October  4th,  and  in  his 
affidavit  made  in  support  of  the  rule  he 
verified  the  above  facts  and  annexed  to  the 
affidavit    the   certificate  of   his  discharge, 

Purporting  to  have  been  signed  by  the 
[ayor  of  Turin  on  October  15th,  ten  davs 
after  the  date  of  the  alleged  offence  ;  and  ne 
also  stated  that  he  was  not  the  man  Van 
Mol.  When  the  rule  nisi  for  a  habeas  corpus 
was  granted  the  court  were  of  opinion  that 
at  the  time  the  committal  order  was  made 
there  was  evidence  before  the  magistrate 
upon  which  he  might  make  the  order,  and 
the  rule  was  not  granted  upon  that  point, 
but  the  rule  was  granted  upon  the  question 
as  to  how  far  the  court  could  review  the 
decision  of  the  magistrate  upon  the  new 
evidence  that  had  been  brought  for^v^rd. 

The  Extradition  Act,  1870  (33  &  34  Vict, 
c.  52)  provides :  Section  9.  When  a  fugi- 
tive cnminal  is  brought  before  the  police 
magistrate,  the  police  magistrate  shall  hear 
the  case  in  the  same  manner,  and  have  the 
same  jurisdiction  and  powers,  as  near  as 
may  be,  as  if  the  prisoner  were  brought 
before  him  charged  with  an  indictable 
offence  committed  in  England.  The  police 
magistrate  shall  receive  any  evidence  which 
may  be  tendered  to  show  that  the  crime 
of  which  the  prisoner  is  accused  or  alleged 
to  have  been  convicted  is  an  offence  of  a 
political  character  or  is  not  an  extradition 
crime. 

Section  10.  In  the  case  of  a  fugitive 
criminal  accused  of  an  extradition  crime,  if 
the  foreign  warrant  authorising  the  arrest  of 
such  criminal  is  duly  authenticated,  and  such 
evidence  is  produced  as  (subject  to  the  provi- 
sions of  this  Act)  would,  according  to  the 
law  of  England,  justify  the  committal  for 
trial  of  the  prisoner  if  the  crime  of  which  he 
is  accused  had  been  committed  in  England, 
the  police  magistrate  shall  commit  him  to 

Srison,  but  otherwise  shall  order  him  to  be 
ischarged.  .  .  .  If  he  commits  such  criminal 
to  prison,  he  shall  commit  him  to  the 
Middlesex  House  of  Detention,  or  to  some 
other  prison  in  Middlesex,  there  to  await  the 
warrant  of  a  Secretary  of  State  for  his 
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surrender,  and  shall  forthwith  send  to  a 
Secretary  of  State  a  certificate  of  the  com- 
mittal, and  such  report  upon  the  caae  as  he 
may  think  fit. 

Section  11.  If  the  police  magistrate 
commits  a  fugitive  criminal  to  prison,  he 
shall  inform  such  criminal  that  he  will  not 
be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to 
apply  for  a  writ  of  habeas  corpus.  Upon 
the  expiration  of  the  said  fifteen  days,  or,  if 
a  writ  of  haheas  corpus  is  issued,  after  the 
decision  of  the  court  upon  the  return  to  the 
writ,  as  the  case  may  be.  or  after  such 
further  period  as  may  be  allowed  in  either 
case  by  a  Secretary  of  State,  it  shall  be 
lawful  for  a  Secretary  of  State,  by  warrant 
under  his  hand  and  seal,  to  order  the 
fugitive  criminal  (if  not  delivered  on  the 
decision  of  the  court)  to  be  surrendered  to 
such  person  as  may  in  his  opinion  be  duly 
authorised  to  receive  the  furtive  criminal 
b^  the  foreign  state  from  which  the  requisi- 
tion for  the  surrender  proceeded,  and  such 
fugitive  criminal  shall  be  surrendered 
accordingly. 

Sir  Eobert  B.  Finlay,  K.C.  (Attorney- 
General)  {11,  Sutton  witK  him)  for  the  Crown 
showed  cause. — The  (juestion  now  is  as  to  the 
effect  of  the  new  evidence  and  how  far  this 
court  is  entitled  upon  a  rule  for  a  habeas  cor- 
pus to  review  the  decision  of  the  magistrate 
in  respect  thereof.  With  regard  to  such  new 
evidence  there  may  certainly  be  a  question 
to  be  investigated  by  the  Secretary  of  State 
before  he  issues  his  warrant  under  s.  11  for 
the  surrender  of  the  accused.  Possibly  a 
mistake  as  to  the  identity  of  the  accused  nas 
been  made,  and  upon  the  new  materials 
brought  forward  there  is  a  case  for  inquiry, 
and  our  view  is  that  the  accused  should  not 
be  handed  over  until  these  new  facts  have 
been  inquired  into.  If  a  mistake  as  to  the 
identity  of  the  accused  has  really  been  com- 
mitted then  he  would  not  be  surrendered. 
The  Secretary  of  State  is  not  bound  to  make 
an  order  for  the  surrender,  and  we  will  notify 
to  him  that  before  he  makes  an  order  for  the 
surrender  he  ought  to  have  a  due  inquiryas 
to  the  effect  of  the  fresh  evidence.  The 
present  application  is  really  an  applica- 
tion to  reverse  the  decision  of  the  magis- 
trate upon  the  ground  that  new  evidence 
has  been  obtained  since  his  decision.  That 
cannot  be  done  upon  a  rule  for  a  habeas 
corpus  without  infringing  upon  well-esta- 
blished principles  of  procedure.  This  court 
has  no  jurisdiction  m  the  matter,  and  the 
question  as  to  the  effect  of  the  new  evidence 
is  entirely  for  the  Secretary  of  State  to  deal 
with.  There  are  many  cases  which  show 
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that  where  the  magistrate  has  jurisdiction 
to  make  an  order  of  committal,  and  there  is 
evidence  before  him  upon  wiiich  he  can 
reasonably  act  in  making  the  order,  this 
court  has  no  jurisdiction  iipon  habeas  corpus 
to  review  his  decision.  In  the  case  of  Be 
Guerin  (1889),  53  J.  P.  468,  it  was  held  that  the 
court  could  review  the  decision  of  the  magis- 
trate upon  a  question  of  fact  which  was 
cardinal  to  the  jurisdiction,  such  as  the 
question  whether  the  accused  was  a  British 
subject  or  not ;  and  in  Re  Castioni,  [1891] 
1  9.  B.  149  ;  55  J.  P.  328,  which  will  be 
relied  upon  in  support  of  this  rule,  the 
Question  was  really  one  of  jurisdiction.  In 
tne  latter  case  there  are  some  expressions  by 
Hawkins  and  Denman,  JJ.,  which  ought 
to  be  read  with  reference  to  the  facts  of  that 
case  only ;  but  if  those  dicta  are  taken  as 
going  beyond  the  question  of  jurisdiction 
and  as  showing  that  there  is  a  general  power 
to  review,  then  it  is  submitted  that  they  are 
erroneous.  The  accused  may,  upon  an 
application  for  a  habeas  corpus,  show  that 
the  crime  is  not  an  extradition  crime,  or  that 
it  is  of  a  political  character,  or  that  he  is  a 
British  subject,  or  that  there  was  no  evidence 
before  the  magistrate  to  justify  him  in 
making  an  order,  which  is  a  question  of  law 
and  of  jurisdiction  ;  but  he  is  not  entitled 
in  such  a  case  as  this  to  ask  the  court  to 
review  the  decision  of  the  magistrate  upon 
the  facts  where  the  case  comes  within  the 
jurisdiction  of  the  magistrate.  That  is 
really  concluded  by  the  case  of  Be  ArUm 


(No.  2),  [1896]  1  Q.  B.  509 ;  60  J.  P.  132. 
Lord  Russell,  C.J.,  in  delivering  the  con- 
sidered judgment  ot  the  court,  there  said : 
"  We  are  not  a  Court  of  Appeal  on  questions 
of  fact  from  the  magistrate.  We  have  only 
to  see  that  he  had  such  evidence  before  him 
as  gave  him  authority  and  jurisdiction  to 
commit."  That  view  is  also  borne  out  by  the 
cases  of  Ex  parte  Huguet,  29  L.  T.  (n.s.)  41  : 
B,  V.  Maurer  (1883),  10  Q.  B.  D.  513 ;  and 
Be  Meunier,  [1894]  2  Q.  B.  415. 

H,  G,  Boom  in  support  of  the  rule. — The 
provision  in  s.  11  of  the  Act,  which  requires 
the  magistrate  to  inform  the  prisoner  that 
he  has  a  ri^ht  to  apply  for  a  writ  of  habeas 
corpus  within  fifteen  days,  would  be  useless 
if  this  court  has  no  power  to  review  the 
decision  of  the  magistrate.  That  provision 
shows  that  the  prisoner  is  entitled  upon  such 
haheas  canrus  to  have  the  whole  question 
reviewed  by  the  court  whether  there  was 
evidence  on  which  the  magistrate  could  pro- 
perly make  an  order  of  committal.  The 
case  of  Be  Castioni,  supra,  strongly  supports 
this  view,  and  the  judgment  of  Hawkins, 
J.,  in  that  case  shows  that  this  court  has 
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power  to  review  the  decision  of  the  magis- 
trate on  questions  of  fact.  That  case  was 
the  decision  of  three  judges  ;  it  has  never 
been  dissented  from  and  is  binding  upon 
this  court.  In  the  cases  referred  to  on 
behalf  of  the  Crown  the  coni9[ictinff  evidence 
Avas  all  before  the  magistrate,  ana  the  deci- 
sions merely  come  to  this,  that  as  the  magis- 
trate had  all  the  evidence  before  him,  and 
formed  his  opinion  upon  it,  this  court  ought 
not  to  interfere  with  ms  decision.  The  pre- 
sent case  is  different,  as  here  the  new 
evidence,  which  is  now  relied  upon,  was  not 
before  tne  nia^trate  at  all,  and  he  has 
given  no  decision  upon  such  new  evidence. 
The  case  of  Be  Cfastioniy  suprUy  is  an 
absolute  authority  that  the  court  has.  upon 
this  application,  power  to  hear  this  furtiier 
evidence  and  to  review  the  decision  of  the 
magistrate  in  the  li^ht  of  this  new  evidence. 
That  being  so,  this  rule  should  be  made 
absolute. 

BiGHAM,  J.— I  think  this  rule  must  be 
discharged.  The  accused  in  this  case  has 
the  right  which  all  persons  accused  before  a 
magistrate  have— the  right  to  apply  for  a 
haheas  corpus.  The  Extradition  Act  does 
not  give  him  that  right.  He  has  it  sJready 
at  common  law.  The  Extradition  Act 
merely  gives  him  the  right  to  be  informed 
of  the  fact  that  he  may  exercise  the 
power  of  applying  for  a  habeas  corpWy  if  he 
chooses  to  do  so.  Then,  if  he  applies  for  a 
habeas  carpus  and  obtains  a  rule,  the  ques- 
tion arises,  what  points  may  be  taken  upon 
the  argument  of  the  rule.  For  my  part,  I 
think  the  onlv  question  that  this  court  can 
entertain  is  tne  question  of  jurisdiction^  and, 
applying  that  observation  to  this  particular 
Act,  allthat  the  accused  person  may  say  is 
that  the  crime  with  which  he  was  charged 
was  not  a  crime  within  the  meaning  of  the 
Extradition  Act,  that  is  to  say,  that  it  did 
not  come  within  the  class  of  offences  con- 
tempjlated,  or  that  it  was  an  offence  of  a 
political  character,  and  therefore  was  out- 
side the  Act  altogether.  He  may  also  say 
that  there  was  absolutely  no  evidence  upon 
which  the  magistrate  could  exercise  his  dis- 
cretion as  to  whether  he  could  commit  or 
not.  These  things  he  may  say ;  but  I  am 
clearly  of  opinion  that  there  is  one  thing  he 
cannot  say,  namely,  that  there  is  evidence 
one  way  and  the  other,  and  that  this  court 
ought  to  enter  into  the  consideration  as  to 
whether  the  magistrate  has  exercised  his 
discretion  as  to  it  properly.  That  he  cannot 
say.  .  It  is  said  that  the  judgments  in  the 
case  of  Re  Castumi,  wjpni,  show  that  the 
court  can  enter  into  the  question  of  the 
weight  of  evidence,   and   can  review  the 
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decision  of  the  magistrate.  For  my  part,  I 
do  not  think  that  the  learned  judges  in  that 
case  meant  to  say  anything  of  the  kind.  If 
they  did  mean  to  say  that,  I  am  of  opinion 
that  their  judgment  in  that  respect  was 
obiter,  and  was  contrary  to  a  long  course  of 
decisions  which  have  been  brought  to  our 
attention  by  the  Attorney-General.  There- 
fore, I  think  that  this  rule  ought  to  be 
discharged. 

Darling,  J. — I  am  of  the  same  opinion. 
With  regard  to  the  statement  that  it  is  only 
upon  questions  of  jurisdiction  that  this 
court  can  interfere,  I  think  jurisdiction  is 
not  quite  the  right  word  to  use.  It  is  used 
by  my  brother  Bigham,  as  I  understand  it, 
to  cover  a  good  deal  more  than  is  usually 
meant  when  we  use  the  word  jurisdiction  in 
ordinary  cases.  It  is  used  to  cover  want  of 
jurisdiction  in  the  magistrate,  that  is,  want 
of  that  which  would  probably  be  called 
jurisdiction.  It  is  also  used  to  cover  the  case 
of  there  being  no  evidence  against  the  accused 
at  all,  and  where  there  was,  in  the  opinion 
of  this  court,  no  evidence  against  the  accused, 
not  even  &primd  facie  case  against  him^  in 
such  a  case  as  that,  this  court  would  go  mto 
the  matter,  and  on  ascertaining  that  there 
was  no  evidence,  would  make  the  rule 
absolute  for  a  habeas  corptis.  The  argu- 
ment of  counsel  in  support  of  this  rule 
comes  to  this,  that  under  this  statute  we 
have  to  discharge  an  absolutely  different 
duty  from  that  which  we  should  discharge 
on  the  argument  of  a  rule  for  a  habeas 
corpus  applied  for  by  a  person  in  respect  of 
committal  for  a  crime  committed  in  England. 
I  do  not  see  anything  in  the  Extradition 
Act  to  support  that  contention.  It  may  be 
that  it  mi^ht  be  necessary  to  go  into  fresh 
evidence  m  some  conceivable  case,  because 
in  these  extradition  cases  it  may  be  necessary 
to  apply  foreign  law  as  well  asEnglish  law,  for 
this  reason,  that  it  has  to  be  ascertained  that 
the  offence  charged  is  an  offence  under  the 
law  of  England  as  well  as  under  the  law  of  the 
foreign  country  which  applies  for  the  extra- 
dition. If  the  proposition  of  counsel  for  the 
applicant  is  carefully  looked  at,  it  comes  to 
this— and  in  fact  I  think  he  said  so— that 
really  he  maintains  that  on  theeurgumentfor 
a  rule  for  a  habeas  corpus,  this  court  has 
jurisdiction  to  consider  the  application  as 
though  it  were  an  application  for  a  new 
trial  on  the  point  that  the  finding  impeached 
was  against  the  weight  of  the  evidence.  In 
my  opinion,  it  is -ftot-ep«i-4e-the  court  to 
take  that  view  of  the  matter.  This  case  is 
a  peculiar  one,  because  it  is  contended  that 
here  we  should  see  whether  there  oucht  not 
to  be  a  new  trial  on  the  ground  that  the 
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finding  of  the  magistrate  was  against  the 
weight  of  the  evidence,  and  the  evidence  is 
evidence  which  has  never  yet  been  given. 
It  is  evidence  which  has  been  procured  since 
the  order  was  made,  and  it  is  said  that  if 
the  magistrate  had  had  that  evidence  before 
him  it  is  conceivable  that  he  would  have 
come  to  a  different  conclusion ;  and  it  is 
said,  therefore,  that  in  any  case  where  you 
can  produce  evidence  which  the  magistrate 
has  not  had  before  him.  but  as  to  whicn  it  can 
be  said  to  this  court  tnat  if  the  magistrate 
had  had  it  before  him  it  would  have 
affected  his  decision,  this  court  will  order  a 
rule  for  a  habeas  corpus  to  be  made  absolute. 
In  my  opinion  to  do  so  would  be  to  do 
what  the  courts  have  never  yet  done.  For 
myself,  I  do  not  think  we  are  overruling 
what  was  said  by  Denman  and  Haw- 
kins, JJ.,  in  the  case  of  Re  Castwn% 
sujyray  but,  if  what  we  are  now  deciding 
necessitates  our  differing  from  that  case,  I 
think  it  is  because  that  case  makes  it 
necessary  for  us  to  do  so.  I  still,  however, 
hold  the  opinion,  which  my  brother  has 
expressed,  tnat  if  our  decision  is  in  con- 
flict with  that  case  we  have  authority 
for  what  we  are  now  deciding  in 
the  passage  which  was  cited  to  us  in 
ArtorCs  case^  supra,  where  Lord  Rubseli^ 
C.  J.,  said  :  "  We  are  not  a  court  of  appeal 
on  questions  of  fact  from  the  magistrate. 
We  nave  only  to  see  that  he  had  such 
evidence  before  him  as  gave  him  authority 
and  jurisdiction  to  commit."  Here  it  is 
plain  the  magistrate  had  authority  to  com- 
mit. It  is  not  alleged  that  he  had  not.  He 
had  jurisdiction  to  commit,  and  we  have 
only  to  see  whether  he  haa  such  evidence 
before  him  as  justified  him  in  exercising 
that  authority  and  jurisdiction.  It  is  really 
not  contend^  that  he  had  not.  What  is 
contended  is  that  if  he  had  had  something 
else  before  him,  then  he  would  not  have 
committed  the  prisoner.  When  the  matter 
is  put  in  that  way,  it  is  perfectly  plain  that 
this  rule  ought  to  be  discharged. 

Bme  discharged. 
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Solicitor  for  the  applicant :  J.  Weaver 
Bumard. 

Solicitor  for  the  Crown  :  The  Solicitor  to 
the  Treasury. 


Criminal  law  —  Conviction  —  Insufficient 
description  of  offence — Conspiracy  and 
Protection  of  Property  Act,  1875  (38  & 
39  Vict.  c.  86),  s.  7— Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49), 
s.  39  (1). 

The  appellant  vhis  convicted  under  «.  7  of 
the  C(mspiracy  and  Protection  of  Pro- 
perty Actj  1875,  for  committing  an 
offence  as  a  person  who  ^^with  a  view 
to  compel  amy  other  person  to  abstain 
from  doing  .  .  .  any  axit  which  stu:h 
other  person  has  a  legal  right  to  do  .  ,  . 
ivronqfully  and  without  l^<^  authority 
injures  hts  property."  The  conviction 
stated  that  the  appellant  on  February  ^th, 
1902,  "m^A  a  vtew  to  compel  the  respon- 
dent to  abstainfrom  working  for  Messrs. 
John  Bowes  and  Partners,  Limited,  at 
Festing  Colliery,  which  he  had  a  legal 
right  to  do,  wrongfully  and  without 
legal  authority  did  injure  the  property 
of  the  respondent." 

Held,  that  the  conviction  sufficiently  specified 
the  act  which  the  respondent  had  a 
legal  right  to  do,  but  that  as  the  con- 
viction did  not  sufficiently  specify  the 
property  of  the  respondent  which  vhu 
alleged  to  nave  been  injured,  it  was  bad 
upon  the  face  of  it  and  should  be 
quashed. 

Re\d,  further,  that  s.  39  (1)  of  the  Summary 
Jurisdiction  Act,  which  provides  that 
in  proceedings  before  courts  of  sum- 
mary jwrisdiction  the  description  ofa/ny 
offence  in  the  words  of  the  Act  creatina 
the  offence  or  in  similar  words  shall 
be  sufficient  in  law,  does  not  do  away 
with  the  necessity  of  setting  out  in  a 
conviction  the  facts  which  are  a  necessary 
ingredient  of  the  particular  offence  in 
question, 
£.    V.    McKenzie,  [1892]  2  Q.  B.    519; 

56  J.  P.  484,  distinguished. 
Ex  parte   WUkins  (1895),  59  J.  P.  294, 

followed. 

Case   stated   by  the  Court  of   GJeneral 

Soarter  Sessions  of  the  Peace  for  the  County 
Durham. 

At  a  court  of  summary  jurisdiction  in 
the  county  of  Durham  tne  appellant  was 
convicted   for  an  offence  alleged  to  have 
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been  committed  by  him  under  s.  7  of  the 
Conspiracy  and  Law  of  Property  Act,  1874. 

The  conviction,  so  far  as  material,  was  in 
the  following  terms  :  "  The  defendant  is  this 
day  convictwi  for  that  he  on  February  4th, 
1902,  at  the  parish  of  Beworth,  in  the  said 
county,  with  a  view  to  compel  Thomas 
William  Moody  to  abstain  from  working  for 
Messrs.  John  fiowes  and  Partners,  Limited, 
at  Festinff  Colliery,  in  the  said  county,  which 
he  had  a  Tef2[al  right  to  do,  unlawfully,  wrong- 
fully and  without  legal  authority  did  injure 
the  Droperty  of  the  said  Thomas  William 
Moody,  contrary  to  the  statute  in  such  case 
made  and  provided." 

The  appellant  appealed  from  the  con- 
viction to  quarter  sessions.  Upon  the  case 
being  called  on  and  prior  to  any  hearing 
thereof  on  its  merits,  counsel  for  the  appel- 
lant submitted  that  the  conviction  was  bad 
on  its  face  and  ought  for  that  reason  to  be 
quashed  upon  two  grounds  :  (a)  that  the 
conviction  contained  no  sufficiently  definite 
specification  of  any  act  which  the  respondent 
had  a  lesal  ri^ht  to  do  or  of  any  act  which 
the  appellant  intended  to  compel  the  respon- 
dent to  abstain  from  doing :  (b)  that  the 
property  of  the  respondent  alleged  to  have 
been  injured  by  the  appellant  ought  to  have 
been  particularly  specified  in  the  conviction. 

Both  objections  were  overruled,  and  after 
hearing  the  case  on  the  merits  the  conviction 
was  afarmed. 

The  question  for  the  court  was  whether 
the  conviction  was  bad  on  either  ground  or 
whether  the  same  was  a  good  and  valid 
conviction. 

The  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875  (38  &  39  Vict.  c.  86),  s.  7, 
provides : 

"  Every  person  who,  with  a  view  to  compel 
any  other  person  to  abstain  from  doing  or 
to  do  any  act  which  such  other  person  has  a 
legal  right  to  do  or  abstain  from  doing, 
wrongfully  and  without  legal  authority, 
(1)  uses  violence  to  or  intimidates  such 
other  person  or  his  wife  or  children,  or 
injures  his  property  .  .  .  shall,  on  con- 
viction thereof  by  a  court  of  summary  juris- 
diction, or  on  indictment  as  hereinafter 
mentioned,  be  liable  either  to  pay  a  penalty 
not  exceedmg  twenty  pounds,  or  to  be  impri- 
soned for  a  term  not  exceeding  tm-ee 
months,  with  or  without  hard  labour.'* 

The  Summary  Jurisdiction  Act,  1879  (42  k 
43  Vict  c.  49),  s.  39  provides  : 

"  The  following  enactments  shall  apply  to 

Sroceedings  before  courts  of  summary  juris- 
iction  ;  that  is  to  say  (1)  the  description  of 


any  offence  in  the  words  of  the  Act,  or  any 
order,  bye-law  regulation,  or  other  docu- 
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ment   creating  the   offence,  or  in  similar 
words,  shall  be  sufficient  in  law.'' 

Simey^  for  the  appellant. — The  conviction 
is  bad  and  ought  to  be  quashed  for  two 
reasons.  First,  it  does  not  sufficiently  specify 
the  act  which  the  appellant  sought  to  com- 
pel the  respondent  to  abstain  from  doing ;  it 
merely  says  that  the  appellant  acted  "  witn  a 
view  to  compel  the  respondent  to  abstain 
from  working  for  Messrs.  John  Bowes  and 
Partners,  Limited.''  In  R.  v.  McKetizie^ 
[18921  2  Q.  B.  619:  56  J.  P.  484,  a  conviction 
was  held  to  be  bad  because  no  act  was 
specified  at  all  in  the  conviction,  but  it  is 
clear  from  the  judgments  in  that  case  the 
particular  act  must  be  specified.  That  is, 
therefore,  an  authority  on  the  present 
case.  The  words  "working  for  an  em- 
ployer" might  include  a  large  variety  of 
acts,  and  the  descrintion  is,  therefore,  much 
too  vague.  Secondly,  the  conviction  is  bad 
because  it  does  not  state  what  property  of 
the  respondent  was  injured.  It  merely 
states  the  appellant  "  iiyured  the  property. 
In  an  indictment  for  malicious  ii^ury  to 
property  the  property  must  be  specified,  and 
a  conviction  ought  to  be  as  specific  as  an 
indictment.  It  may  be  urged  that,  as  the 
conviction  follows  the  words  of  the  statute 
creating  the  offence,  therefore,  by  virtue  of 
s.  39  (1)  of  the  Summary  Jurisdiction  Act, 
1879,  that  is  sufficient  in  law.  But  that 
section  made  no  change  in  the  law ;  it 
merely  enacted  what  had  been  the  law  for 
200  years  (see  the  judgment  of  Holt,  C.J., 
in  Rex  v.  Chandler  (1700),  1  Ld.  Kaym.  581). 
That  section  applies  to  the  descnption  of 
the  offence  generally,  and  not  to  the  descrip- 
tion of  the  particular  offence  in  question. 
It  was  never  meant  to  do  away  with  the 
necessity  that  in  a  conviction,  as  in  an 
.  indictment,  all  the  facts  and  circumstances 
constituting  the  offence  must  be  specifically 
set  out.  If  this  were  not  so,  then  in  an  in- 
dictment for  malicious  iiyury  to  property  it 
would  only  be  necessary  to  aver  that  the 
defendant  maliciously  injured  the  property 
of  the  prosecutor  without  setting  out  any 
description  of  the  property.  That  surely  is 
a  wrong  contention.  The  injury  to  pro- 
perty in  this  case  is  a  necessary  ingredient 
of  tne  offence,  and  it  is  clear  that  the  con- 
viction ought  to  state  what  property  it  was 
of  the  respondent's  that  was  ugured. 

Shortly  for  the  respondent. — The  convic- 
tion is  good  and  ought  to  stand.  As  to  the 
first  point  made  on  behalf  of  the  appellants, 
the  conviction  sufficiently  sets  out  tne  nature 
of  the  act  the  appellant  desired  to  restrain 
the  respondent  from  doing.  It  is  manifestly 
impossible    in    many   cases   to   state   the 
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nature  of  the  act,  but  here  the  conviction 
specifies  the  employers  and  working  for 
such  employers  at  a  specified  colliery.  That 
is  quite  sufficient.  li.  v.  McKenzie,  mpra^ 
is  not  in  point  at  all,  as  there  the  conviction 
never  specified  any  act  at  all,  nor  did  it 
follow  tne  words  of  the  statute.  Ex  parte 
Wilkins  (1895),  59  J.  P.  294,  is  in  the  re- 
spondent's favour.  As  to  the  second  point, 
the  contention  of  the  appellants  should  fail 
also.  The  oflfence  in  the  conviction  is 
described  in  the  exact  words  of  the  statute. 
Section  39  of  the  Summary  Jurisdiction 
Act,  1879,  makes  that  a  sufficient  descrip- 
tion of  the  offence.  In .  B.  v.  McKenzie, 
mpra,  Bruce,  J.,  thought  "if  the  conviction 
in  that  case  had  followed  the  words  of  the 
statute  creating  the  offence,  it  would  have 
been  good,  and  his  judgment  is  referred  to 
with  approval  by  Cave,  J.,  in  Fx  parte 
Wilkins,  supra.  But  quite  apart  from  any 
question  of  s.  39,  the  language  of  this  con- 
viction complies  with  all  the  re^quirements 
as  to  specifving  the  facts  constituting  the 
offence.  The  essence  of  the  offence  was  the 
intent  with  which  the  act  was  done,  and 
not  the  imury  done  to  the  property.  In 
Ex  parU  Ferham  (1859),  5  H.  <k  N.  30 ; 
23  J.  P.  823,  it  was  held  that  under  6  Geo.  4, 
c.  129,  s.  3,  which  made  it  an  offence  to 
endeavour  by  threats  to  force  any  workman 
to  leave  his  employ,  a  conviction  was  suffi- 
cient, although  it  did  not  set  out  the 
threats.  That  is  in  point  in  the  present 
case. 

Simey  in  reply. 

Lord  Alverstone,  C.  J.—In  this  case  two 
objections  are  taken  to  the  conviction  :  first, 
upon  the  ground  that  the  conviction  does 
not  sufficiently  state  the  act  from  the  per- 
formance of  which  the  workman  was  induced 
to  abstain ;  and,  secondly,  that  it  does  not 
state  what  property  has  been  iiyured.  The 
conviction  was  under  the  7th  section  of  the 
Conspiracy  and  Protection  of  Property  Act, 
1875,  the  words  of  which  are  "  every  person 
who,  with  a  view  to  compel  any  other  person 
to  abstain  from  doing  or  to  do  any  act  which 
such  other  person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongfully  and  without 
legal  authority,  uses  violence  or  intimidates 
such  other  person  or  his  Tvife  or  children,  or 
injures  his  property."  I  have  left  out  the 
intermediate  words :  they  are  not  necessary. 
The  first  point  taken  by  Mr.  Simey  is  that  a 
conviction  which  says  "with  a  view  to 
compel  Thomas  William  Moody  to  abstain 
from  working  for  Messrs.  John  Bowes  and 
Partners,  Limited,  at  Festing  Colliery,  in  the 
said  county,  which  he  had  a  legal  right  to 
do,"  is  bad,  because  it  does  not  state  with 
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sufficient  particularity  the  work  which 
Moody  was  goin^  to  do  and  the  nature  of 
the  act  he  was  going  to  do  in  furtherance  of 
working,  so  to  speak,  for  Messrs.  John  Bowes 
and  Partners.  Now,  speaking  for  inyself,  I 
think  that  that  objection  fails^  and  I  think 
that  the  offence,  so  far  as  that  part  of  the 
matter  is  concerned,  was  sufficiently  stated. 
I  really  cannot  see  that  anything  material 
can  be  said  to  have  been  omitted.  It  is 
perfectly  plain  that  the  statute  would  apply 
to  the  case  of  a  person  who  was  intending 
to  obtain  work  from  a  particular  employer 
at  a  particular  place,  but  had  not  actiudly 
been  employed  and  did  not  know  what  his 
emplo^ent  might  be.  It  is  said  that  this 
view  IS  contrary  to  the  view  taken  by  the 
present  Master  of  the  Rolls,  then  Collins, 
J.,  in  R.  V.  McKenzie,  sujyra,  Quite 
apart  from  what  I  call  the  consideration  of 
that  case  in  Ex  parte  Wilkins,  supra,  I  do 
not  think  that  is  so.  I  do  not  think  my 
brother  Collins  intended  to  express  any- 
thing contrary  to  what  I  am  going  to 
express.  The  conviction  there  under  con- 
sideration was  "  with  a  view  to  compel  one 
J.  T.  Lawrence  to  abstain  from  doing  acts 
which  the  said  J.  T.  Lawrence  had  a  legal 
right  to  do,  wrongfully  and  without  legal 
authority  followed  the  said  J.  T.  La^xTence," 
and  so  on.  The  conviction  and  summons  in 
that  case  gave  absolutely  no  information, 
not  the  name  of  an  employer,  not  that  the 
man  wanted  to  work,  and  not  even  that  he 
wanted  to  work  at  a  particular  place,  and 
when  that  came  before  my  brother  Collins 
and  my  brother  Bruce  they  both  said  that 
that  conviction  was  bad.  Then  arose  the 
Question  of  amendment,  and  I  venture  to 
tnink  Mr.  Simey's  argument  is  not  well 
founded  when  he  suggests  that  my  brother 
Collins  said  no  amendment  would  have 
made  that  conviction  good  even  if  it  could 
have  been  allowed ;  as  I  understand  the 
magistrates  by  affidavit  there  stated  what 
happened  before  them  and  what  was  proved 
before  them,  and  it  is  summarised  oy  my 
brother  Collins,  who  says,  **  they  had  no  act 
proved  before  them  which  could  properly  have 
been  inserted  so  as  to  support  the  conviction." 
It  is  only  necessary  to  read  the  passage  at 
p.  522  to  niake  that  clear.  "  But  then  it  is 
said  that  it  might  nevertheless  be  cured  by 
amendment,  i  think  that  might  do  if  it 
was  clearlv  shown  to  us  that  the  offence 
constituted  by  the  Act  was,  in  fact,  proved 
before  the  magistrates,"  and  he  goes  on  to 
say  at  the  bottom  of  the  paragraph,  ^*It 
seems,  therefore,  to  me,  that  any  amend- 
ment of  the  conviction  is  out  of  the  question 
here,  as  the  facts  proved  at  the  hearing  do 
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not  point  to  any  such  specific  act"  In 
other  words,  I  do  not  understand  my  brother 
CoLLiNB  to  have  said  if  the  evidence  before 
the  magistrates  had  established  an  offence, 
they  could  not  have  amended,  but  that  the 
evidence  before  the  magistrates  proved  no 
offence,  and,  therefore,  it  was  not  possible  to 
amend  the  conviction.  Then  Bruce,  J., 
said,  "It  is  necessary,  I  think,  that  the 
conviction  should  set  out  some  particluar 
and  definite  act  which  the  defendant's 
conduct  was  intended  to  compel  the  in- 
formant to  abstain  from  doing?  That  is 
an  enunciation  of  the  generalprinciple  with 
which  I  entirely  concur.  But  there  was 
nothing  to  show  that  Bbuce,  J.,  thought 
that  the  statement  that  a  man  was  prevented 
from,  or  that  there  was  an  endeavour  to 
induce  a  man  to  abstain  from  working  at  a 
pui^icular  place,  would  have  been  insufficient. 
Therefore,  with  regard  to  the  first  point 
after  consideration  of  the  case  of  2?.  v. 
McKenziey  mj)ra,  I  come  to  the  conclusion 
that  the  objection  is  not  well  founded.  A 
similar  question  came  before  Cave  and 
Lawbance.  J  J.,  in  Fx  parte  Wilkins,  s-upra, 
as  to  which  all  I  will  say  is  that  there  the 
allegation  was  exactly  the  same  in  every 
essential  particular,  or,  to  put  it  more 
correctly,  this  case  is  quite  as  specific  for  the 
irarpose  of  the  offence,  and  I  also  call  atten- 
tion to  the  observations  of  Cave,  J.,  with 
regard  to  the  case  of  B,  v.  McXenzie^  to 
show  that  he  at  any  rate,  a  judge  of  very 
ereat  experience,  declined  to  accept  the 
broad  prmci^  for  which  Mr.  Svmey  has 
contended.  Therefore,  I  think  this  objec- 
tion fails.  But  there  is  another  objection 
to  the  conviction,  and  that  is  with  re^rd 
to  the  description  of  the  offence.  The 
conviction  uses  these  words  and  says,  "  did 
injure  the  property  of  Thomas  William 
Moody."  I  nave  come  to  the  conclusion 
that  that  is  not  a  description  of  the 
offence  with  which  Mr.  Simet/'s  client  was 
charged.  I  thought,  at  first,  it  was  cured 
by  s.  39  of  the  Summary  Jurisdiction 
Act,  1879,  but  on  further  consideration 
I  think  the  matter  is  undoubtedly  one  of 
importance.  It  seems  to  me  that  the  statute 
did  not  intend  to  alter  the  rules  as  to  fair 
information  and  reasonable  particularity  as 
to  what  was  going  to  be  clmrged  a^inst  a 
man  but  did  say  you  need  only  describe  the 
offence  in  the  terms  of  the  statute.  Now,  as 
it  was  put  to  us,  I  adopt  the  argument  on 
that  pomt  of  Mr.  Simey.  It  would  not  do 
to  say  "to  steal  the  property  of  Thomas 
William  Moody,"  and  I  thmk  the  section  of 
the  Act  of  1879  does  not  discharge  the  pro- 
secution or  does  not  justify  the  omission 
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from  the  conviction  of  such  particularity  as 
ought  to  be  found  according  to  the  old  rule 
in  the  description  and  the  particulars  of  the 
offence.  I  therefore  come  to  the  conclusion 
that  merely  alleging  as  the  offence  "  injuring 
the  property  of  Thomas  William  Moody  "  is 
not  sumcient,  and  that  it  Ls  not  an  answer 
to  that  argument  to  say  "  I  have  used  the 
words  *  iiy  ured  the  property ' ;  that  is  the  way 
in  which  the  offence  is  described  in  the 
statute,  and.  therefore,  I  give  you  no  more 
information.  Therefore,  with  reluctance, 
because  I  have  very  little  doubt  that  the 
actual  injury  to  the  property  in  this  case 
was  proved,  but  we  nave  to  consider  the 
bearing  of  this  case  with  regard  to  other 
proceedings,  I  come  to  the  conclusion 
that  the  second  objection  taken  by  Mr. 
Simey  must  prevail  and  that  the  conviction 
cannot  stand. 

Wills,  J. — ^I  am  of  the  same  opinion, 
and  I  subscribe  to  everything  that  has 
fallen  from  my  lord  with  regard  to  both 
branches  of  this  discussion.  I  think  that 
the  section  of  the  Summary  Jurisdiction 
Act,  which  says  that  it  is  sufficient  to 
describe  the  offence  in  the  words  of  the 
statute  constituting  the  offence,  cannot  be 
supposed  to  be  intended  to  break  down  the 
veiy  wholesome  and  most  important  rule 
which  has  prevailed  now  for  at  least  a 
couple  of  hundred  years,  I  suppose,  in  the 
administration  of  justice  with  re^rd  to  the 
sufficiency  of  particulars  of  conviction,  and 
so  on.  I  do  not  think  for  a  moment  it  was 
intended  to  relieve  persons  who  had  to  draw- 
convictions  from  putting  in  whatever  waa 
necessary  as  an  mgredient  which  would 
constitute  the  offence.  When  you  come  to 
the  description  of  the  offence,  then  it  is 
quite  sufficient  if  it  is  described  in  the 
statutory  words,  however  general  they  may 
be ;  at  the  same  time  the  old  rule  must 
prevsdl,  that  whatever  is  necessary  to  state 
to  show  that  a  person  convicted  had  done  a 
specific  act  which  brought  him  within  the 
words  of  the  statute,  must  still  be  specified 
and  found  in  the  conviction.  Now,  with 
regard  to  the  first  question,  I  cannot  feel 
any  difficulty,  because  that  which  he  in- 
tended to  do,  namely,  to  cause  a  person  to 
abstain  from  an  act  which  he  had  a  legal 
ri^ht  to  do  when  it  is  applied  to  such  a 
thing  as  preventing  a  man  from  working  is 
necessarily  of  a  somewhat  vague  character. 
It  may  be,  so  far  as  the  facts  are  concerned, 
the  object  of  the  appellant  was  to  prevent 
the  respondent  from  doing  any  work  at  all, 
and  you  cannot  say  what  was  the  specific 
act  which  it  was  intended  to  prevent  him 
from  doing.     The  description  of  the  act 
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which  he  is  prevented  from  doing  is  "work- 
ing for  Messrs.  So-and-so,"  and  I  really  do 
not  know  how  a  more  specific  or  appropriate 
description  can  be  given  than  that.  If  it 
were  necessary  to  choose  between  the  two 
decisions,  Ex  jmrte  WilkinSy  supray  and 
R,  y.  McKenzte,  supra,  I  should  certainly 
be  disposed  to  say  1  agree  with  Fx  parte 
Wilhtns,  rather  than  M,  v.  McKenzie,  but, 
for  the  reasons  which  my  lord  has  given, 
I  really  do  not  think  there  is  an  incon- 
sistency between  the  two  decisions,  although 
there  are  observations  of  the  present  Master 
of  the  Rolls  which,  when  divorced  from  the 
particular  circumstances  to  which  they  refer, 
appear  to  go  further,  and  appear  to  apply  to 
the  consideration  of  the  present  case :  nor 
do  I  think  Cave,  J.,  meant  to  overrule  or 
to  depart  from  a  case  which  bound  him, 
because  it  certainly  did  bind  him,  and  which 
clearly  was  under  consideration  in  the  case 
which  he  decided.  Therefore,  I  do  not 
think  there  is  really  any  inconsistency 
between  the  two  decisions.  But  when  we 
come  to  the  second  branch  of  the  argument 
of  Mr.  Stmey  it  does  appear  to  me  that 
there  is  a  very  important  question  involved. 
I  think  judges  have  always  attached  im- 
portance to  it.  I  can  well  understand  what 
the  ground  of  the  necessity  is  for  holding 
magistrates  and  jurisdictions  generally  to 
strictness  in  this  matter  of  describing  the 
elements  in  an  offence,  because  if  you  allow 
laxity  in  a  statement  of  the  offence  in  tiie 
summons  or  in  the  conviction,  it  is  a  great  en- 
couragement to  those  who  have  to  deal  with 
such  matters  to  take  refuge  in  generalities, 
and  not  to  apply  their  minds  to  the  specific 
question.  Here  the  man  has  committed  a 
specific  offence,  but  it  does  seem  to  me  that 
merely  saying  that  the  person  convicted 
"wrongfully  injured  the  property  of  Thomas 
William  Moody,"  without  saving  more,  is 
not  a  sufficient  description.  It  is  not  that 
the  insufficiency  is  in  the  description  of  the 
offence  itself,  the  description  of  the  offence 
follows  the  words  of  tne  statute,  but  it  is 
with  respect  to  the  ingredients  of  tne  offence 
which  the  particular  person  has  done,  and 
for  which  he  has  been  convicted.  They  are 
asking  to  have  set  out  the  specific  informa- 
tion on  which  the  individual  is  convicted, 
which,  I  think,  ought  really  to  be  given. 

Channell,  J.— 1  am  of  the  same  opinion. 
I  have  a  very  clear  opinion  on  the  first  point. 
In  all  probability  the  actual  thing  that  was 
proved  was  that  there  was  a  desire  to  induce 
this  man  to  abstain  from  doing  any  work  of 
any  kind  whatever  for  the  particular  finn  at 
the  particular  place,  and  if  that  was  proved 
that  is  clearly  an  offence  within  the  meaning 
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of  this  statute,  and  it  would  be  impossible  to 
state  it  otherwise  than  in  the  way  it  is 
stated.  I  do  not  suppose  there  was  any 
desire  that  he  should  not  work  in  one  parti- 
cular capacity,  but  might  work  in  another. 
At  any  rate,  if  that  was  proved  the  offence 
was  committed  and  the  conviction  stated  in 
that  way  is  not  in  any  way  defective.  It  is 
unnecessary  to  go  through  the  cases  in  detail, 
as  my  learned  brothers  have  referred  to 
them,  but  there  is  nothing  in  the  cases  which 
is  contrary  to  that  rule.    On  the  second 

fint  I  confess  I  have  a  good  deal  of  doubt, 
do  not  myself  see  the  mischief  that  my 
brother  Wills  seems  to  think  there  is  in 
reference  to  the  conviction,  because  it  is  a 
proceeding  after  conviction.  It  does  not 
matter  very  much  whether  a  man  was  con- 
victed in  the  exact  way  it  is  stated.  The 
principle  is  that  subject  to  statutory  provi- 
sions making  certain  things  unnecessary  in 
certain  cases  the  conviction  must  be  as  pre- 
cise as  the  summons,  and  if  there  were  a 
charge  against  a  man,  either  on  indictment 
or  on  information  made  in  the  vague  way  in 
which  this  is  made,  a  charge  against  a  man  of 
injuring  the  property  of  another  without 
telling  him  anytning  about  it  or  specifying 
what  property,  it  does  seem  to  me  that  would 
be  insufficient.  Therefore,  upon  the  rule 
that  the  conviction  should  be  as  precise  as 
an  indictment  it  seems  to  me  this  is  wrong 
unless  it  is  met  by  some  statutory  provisions 
on  the  point.  The  Summary  Jurisdiction 
Act  is  the  main  one.  That  seems,  however, 
to  be  rather  a  repetition  of  things  in  previous 
statutes,  but  it  seems  to  me  tnat  although 
it  provides  that  it  shall  be  sufficient  so  far 
as  regards  the  offence  to  follow  the  statute 
that  provision  does  not  in  any  way  dispense 
with  the  usual  necessity  for  specifying  time, 
place  and  matter  in  the  way  m  which  it  has 
been  hitherto  specified.  To  simply  specify 
the  name  of  the  person  whose  property  was 
threatened — could  that  possibly  be  right? 
There  must  be  facts  relating  to  the  parti- 
cular matter  that  must  be  in  the  charge,  and 
that  cajinot  possibly  be  cured  by  stating  the 
offence  in  the  words  of  the  statute,  because 
it  is  necessary  to  say  when  and  how  and  in 
reference  to  what  statute.  No  doubt  the 
objection  might  have  been  amended  at  the 
quarter  sessions — assuming,  of  course,  that 
tnere  was  some  property  m  fact  proved  to 
have  been  iiyurea.  Therefore,  I  am  rather 
reluctant  to  give  effect  to  the  objection,  but 
as  we  have  no  materials  to  enable  us  to 
amend  there  is  nothing  for  us  to  do  but  to 
quash  the  conviction. 

Aj)p€al  allowed. 
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Summary  jimsdiction — Revenue  proceed- 
ings—Costs— -Jurisdiction  of  justices- 
Summary  Jurisdiction  Act,  1848  (II  <fe 
12  Vict.  c.  43),  88.  18,  35— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  88.  49,  53— Finance  Act,  1898 
(61  &  62  Vict.  c.  10),  8.  4  (1). 

Where  proceedings  are  instituted  by  the 
Crown  or  by  any  one  on  behalf  of  the 
Crown  under  any  statute  relating  to 
the  revenue  before  a  court  of  summary 
jurisdiction^  such  court  has  power  to 
make  an  order  for  jxiyment  of  costs  by 
virtue  of  the  Summary  Jurisdiction 
Act,  1879  (42  4?  43  Vict,  c,  49),  s.  53. 

Case  stated  by  the  stipendiary  magistrate 
for  the  county  borough  of  Cardiff. 

An  information  was  preferred  by  the 
appellant,  an  officer  of  Inland  Revenue, 
against  the  respondent  under  s.  4  (1)  oi 
the  Finance  Act,  1898,  for  having  on  his 
premises  a  cask  which  was  being  subjected 
to  a  process  for  the  purpose  of  extracting 
spirits  absorbed  in  the  wood. 

The  information  was  laid  by  the  appellant 
on  behalf  of  the  Crown  by  order  of  the 
Commissioners  of  Inland  Revenue,  and  the 
magistrate  found  the  respondent  guilty,  and 
fined  him  £5  without  costs,  and  in  default 
of  distress  one  month's  imprisonment. 

It  was  contended  on  behalf  of  the 
appellant  that  the  effect  of  s.  53  of  the 
Summary  Jurisdiction  Act,  1879,  is  that  in 
all  revenue  and  excise  prosecutions  a  court 
of  summary  jurisdiction  is  empowered  to 
award  costs  for  or  against  the  Crown  under 
s.  18  of  the  Summary  Jurisdiction  Act,  1848, 
and  that  the  magistrate  had  power  to  order 
the  respondent  to  pay  the  costs  of  the 
prosecution. 

The  magistrate  was  of  opinion  that  he 
had  no  power  to  make  an  oraer  as  to  costs, 
and  refused  to  do  so  for  the  following 
reasons :  (1)  That  the  Finance  Act,  1898 
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(the  statute  creating  the  offence)  made  no 
provision  for  the  payment  of  costs  to  the 
Crown  ;  (2)  that  s.  53  of  the  Summary 
Jurisdiction  Act,  1879,  made  no  provision 
for  the  pavment  of  costs  to  or  by  the  Crown, 
but  simply  applied  the  procedure  of  the 
Summary  Junsoiction  Act  to  informations, 
complaints,  and  other  proceeding  which  a 
court  of  summary  jurisdiction  nas  juris- 
diction to  hear  and  determine  under  "the 
statutes  relating  to  her  Majesty's  revenue 
under  the  control  of  the  Commissioners  of 
Customs " ;  (3)  that  s.  18  of  the  Summary 
Jurisdiction  Act,  1848,  was  ^neral  in  terms 
and  did  not  expressly  provide  for  the  pay- 
ment of  costs  to  the  Crown ;  (4)  that  a 
general  statute  authorising  costs  to  be  given 
between  subject  and  subject  did  not  over- 
ride the  rule  of  law  that  the  Crown  neither 
pays  nor  receives  costs  {R,  v.  Beadle  (1857), 
7  E.  &  B.  492),  which  principle  was  not 
affected  in  its  applicability  to  summary  pro- 
ceedings by  the  decision  m  Moore  v.  Smith 
a859),  1  E.  &  E.  597  ;  23  J.  P.  133 ;  and 
(5)  that  in  cases  where  it  is  intended  the 
Crown  shall  pay  or  receive  costs  the  legis- 
lature signifies  such  intention  by  express 
enactment. 

The  Solicitor-General  (Sir  B.  Carson, 
KC.)  (aS^.  a.  T,  R&wlatt  with  him)  for  the 
appellant. — It  was  decided  in  Moore  y.  Smith 
0859),  1 E.  &  E.  597  :  23  J.  P.  133,  that  the 
Crown  may  be  bouna  by  an  Act  of  Parlia- 
ment, by  express  words  or  by  necessaij  im- 
plication. Under  the  Summary  Jurisdiction 
Act.  1848,  8.  18,  justices  in  their  discretion 
could  order  the  payment  of  costs,  but  s.  35 
provided  that  nothing  in  the  Act  should 
extend  to  any  proceedings  under  or  by  virtue 
of  any  of  the  statutes  relating  to  her 
Mj^esty's  revenue  of  excise  or  customs, 
stamps,  taxes  or  post  office.  But  that 
section  was  repealed  by  the  Summary  Juris- 
diction Act,  1879,  and  s.  53  enacted  that, 
notwithstanding  any  special  provisions  to 
the  contrary  contained  in  any  of  the  statutes 
relating  to  her  Majesty's  revenue  under  the 
control  of  the  Commissioners  of  Inland 
Revenue,  the  Act  was  to  apply  to  all  pro- 
ceedings under  those  Acts  before  a  court  of 
summary  jurisdiction.  Under  the  Revenue 
Acts  there  is  no  power  to  award  costs,  but 
since  1879  the  court  has  power  under  the 
Summary  Jurisdiction  Act  passed  in  that 
year.  The  case  of  E,  v.  Beadle  (1857),  7  E.  & 
B.  492,  is  not  in  point,  as  that  was  prior 
to  1879. 

B,  H,  Gregory  for  the  respondent. — The 
proper  rule  in  these  cases  is  tnat  the  Crown 
neither  pays  nor  receives  costs  unless  there 
are  express  words  in  the  statute  to  that 
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effect.  No  such  express  words  are  to  be 
found  in  the  Summary  Jurisdiction  Acts. 
The  purpose  of  that  Act  was  to  make  the 
Crown  subject  to  the  procedure  of  tiie 
Summary  Jurisdiction  Acts.  The  general 
provision  granting  costs  as  between  party 
and  party  does  not  affect  the  Crown,  unless 
it  is  specially  mentioned.  He  referred  to 
E,  V.  Beadle^  supra. 

Lord  Alvebstone,  C.J. — It  is  quite  im- 
possible to  say  that  a  case  that  raises  this 
question  is  free  from  difficulty.  The  discus- 
sion that  has  taken  place  on  this  matter  of 
recent  years,  as  to  which  I  will  say  a  word 
at  the  end  of  my  judgment,  shows  that  the 
inatter  must  be  one  of  difficulty.  The  prin- 
ciple which  we  have  to  consider  is,  I  believe, 
pretty  plain,  and  the  only  difficulty  is  in  its 
application.  As  a  genersd  rule,  the  Crown  is 
not  boimd  by  Acts  of  Parliament  unless 
specially  named,  or  imless  there  is  such  an 
implication  necessarily  to  be  drawn  from 
the  provisions  of  the  Act,  or  other  legisla- 
tion on  the  subject  that  the  intention  of  the 
legislature  was  that  the  Crown  should  be 
bound.  That  is  the  only  principle  that  I 
know  of  that  we  have  to  consider,  and  that 
that  is  the  principle  which  has  to  be  applied  is, 
I  think,  clear  from  the  two  cases  which  have 
been  cited  before  us.  and  the  reasons  of  the 
judgments  given  in  tnose  cases.  In  the  case 
of  J?.  V.  Beadle  (1867),  7  E.  &  B.  492,  where 
the  court  had  to  consider  the  provisions 
of  the  Act,  12  &  13  Vict.  c.  46,  the 
court  came  to  the  conclusion  that  as  that 
was  a  perfectly  general  Act,  applicable 
imder  ordinaiy  circumstances  to  cases  be- 
tween party  and  party,  there  was  no  sufficient 
implication  to  mclude  the  Crown.  There 
was  no  express  mention  of  the  Crown  of 
course,  or  else  the  question  would  not  have 
arisen,  and  no  argument  could  be  based  upon 
actual  legislation  which  included  the  Crown. 
It  was  there  held  that  an  order  that  the 
Crown  should  pay  costs  in  that  case,  where  a 
person  sued  on  behalf  of  the  Crown,  could 
not  be  supported.  The  case  of  Moore  v. 
Smith  (1869).  1  E.  &  E.  697,  was  a  case  re- 
lating to  20  &  21  Vict.  c.  43,  and  that  statute 
may  DO  said  also  to  be  a  statute  relating 
to  procedure,  and  also  a  general  statute. 
In  that  case,  the  Court  of  Queen's  Bendi 
came  to  the  conclusion  that  (there  bein^  pro- 
cedure in  that  statute  which  primd  facie  waa 
applicable  as  between  party  and  party,  and 
there  being  in  s.  4  of  that  Act  a  reference  to 
the  right  of  the  Attomey-Cjteneral  to  order  a 
case  to  be  stated  not  merely  in  the  interest 
of  the  Crown  but  in  the  interest  of  the  dis- 
charge of  his  important  duties  as  Attomey- 
Qeneral),  that  was  sufficient  to  show  that 
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the  Crown  was  subject  to  the  provisions  of 
s.  6  of  tha  tAct,  which  gave  the  justices  power 
to  give  costs  to  the  successful  party.  In  the 
judgment  in  that  case.  Lord  Campbell,  C.  J., 
who  had  been  party  to  the  judgment  in 
B,  V.  Beadle — ^and  he  was  a  great  authority 
ui>on  any  matter  relating  to  Crown  rights— - 
said  :  "  It  is  a  maxim  that  the  Crown  is  not 
bound  by  Act  of  Parliament  without  express 
words.  But  I  think  that  there  is  express 
language  in  this  statute  to  show  that  it  in- 
cludes all  cases  of  ^peal,  and,  therefore, 
those  in  which  the  Crown  is  interested." 
That  is,  obviously,  only  by  implication,  for 
it  is  not  that  the  Crown  is  named,  but  costs 
can  be  given  in  all  cases  of  appeal  including 
those  of  the  Crown.  Then  Ceompton,  J., 
also  a  high  authority  on  such  matters,  said  : 
"  I  am  inclined  to  think,  even  without  s.  4  " 
— ^that  was  the  section  which  gives  the 
Attorney-General  the  right  to  order  a  case 
to  be  stated — "  the  Crown  would  be  within 
the  provisions  of  s.  6,  which  appears  to  me  to 
apply  to  all  cases  of  apjjeal  under  the 
statute.  The  ratio  decidendi  in  B,  v.  Beadle, 
does  not  apply  here.  Here  is  an  Act  giving 
by  s.  2  a  general  ri^ht  of  appeal  from  the 
determination  by  justices  of  any  information 
or  complaint.  Section  4,  giving  the  Attor- 
ney-(3eneral  the  right  to  require  a  case  to  be 
stated,  clearly  contemplates  Crown  proceed- 
ings as  within  the  Act.  Section  6,  respecting 
costs,  is  clearly  applicable  to  all  cases  wiUi- 
in  s.  4,  and  therefore  includes  Crown  cases." 
Therefore,  that  was  the  way  in  which  the 
Court  of  Queen's  Bench  dealt  with  this 
question  of  the  application  of  the  principle 
that  the  Crown  is  not  bound  unless  expressly 
named.  Turning  to  the  two  statutes 
material  in  this  case,  the  first  is  the  Sum- 
mary Jurisdiction  Act,  1848,  s.  36.  It  is 
quite  clear  that  some  person  who  drew  this 
Act  of  Parliament — perhaps  Acts  of  Parlia- 
ment were  not  worse  drawn  in  those  days 
than  they  are  now,  though  I  do  not  say  that 
they  were  any  better  drawn — ^thought  that 
the  general  provisions  of  which  the  Crown 
imdoubtedlv  might  take  the  benefit  at  times 
(namely,  wnere  there  were  applications  and 
summonses  for  penalties  for  which  the 
Crown  prosecuted),  might  affect  applications 
by  the  Crown,  and  accordinglv  express  words 
were  inserted,  saying :  "  Nothing  in  this  Act 
shall  extend  or  be  construed  to  extend  to 
any  information  or  complaint  or  other  pro- 
ceeding under  or  by  virtue  of  any  ofthe 
statutes  relating  to  her  Majesty's  revenue 
of  excise  or  customs,  stamps,  taxes  or  post 
office."  That  carries  the  matter  no  further 
than  this,  that  at  that  date  it  was  apparently 
recognised  that  this  argument  would  have 
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to  be  considered,  namely,  whether  the 
freneral  provisions  of  such  an  Act  as  this— 
the  Act  which  was  then  beinof  passed — would 
render  the  Crown  or  the  Crown  proceed- 
ings subject  to  the  Act.  Of  course  the  express 
exemption  would  have  prevented  any  such 
argument  being  raised.  In  that  state  of 
things  I  come  to  the  Summary  Jurisdiction 
Act,  1879,  on  which  the  (luestion  really 
turns,  and  I  think  it  is  not  unimix)rtant  to 
consider,  as  was  pointed  out  by  the  Soli- 
citor-General, that  this  Act  was  passed  a 
few  years  after  certain  statutes  with  refer- 
ence to  some  of  the  Crown  proceedings. 
Now,  the  Act  of  1879  bv  s.  31  makes  certain 
provisions  with  regara  to  the  payment  of 
costs.  Then  in  s.  53  occur  these  words  : 
"The  Summary  Jurisdiction  Acts  shall 
apply  to  all  intormations,  complaints,  and 
other  proceedings  before  a  court  of  summary 
jurisdiction  under  the  statutes  relating  to 
the  Post  Office.  Every  offence  relating  to 
the  Post  Office  for  which  a  jKjrson  is  liable 
to  forfeit  a  sum  not  exceeding  twenty  ix)unds 
may  be  prosecuted  Injfore  a  court  of  sum- 
mary jurisdiction  in  matters  provided  by 
the  Summary  Jurisdiction  Acts.  The  Sum- 
mary Jurisdiction  Acts  shall,  notwithstand- 
ing any  special  provisions  to  the  contrary 
contained  m  any  of  the  statutes  relating  to 
her  M^jest^s  revenue  under  the  control  of 
the  Commissioners  of  Inland  lie  venue  or  the 
Commissioners  of  Customs,  api)ly  to  all 
informations,  complaints,  and  other  i)ro- 
ceedings  before  a  court  of  summary  juris- 
diction under  or  by  virtue  of  any  of  the 
said  statutes.'*  We  have  to  say  whether 
that  le^slation,  in  terms  referring  to  the 
Crown,  is  sufficient  to  raise  the  implication 
or  presumption  that  the  Crown  was  intended 
to  06  bound  by  this  statute.  In  my  opinion 
it  is.  It  was  necassary  for  Mr.  Gregc/ry  to 
contend  that  some  of  the  provisions  of  the 
Acts  do  apply,  because  it  is  obvious  he 
is  not  able  to  show,  because  of  the  case  of 
Moore  v.  Smith,  siijira^  that  the  Crown 
could  not  claim  the  benefit  of  certain  of  the 

Erocedure.  But  he  is  entitled  to  argue,  if 
e  can  successfully,  that,  although  the  Sum- 
mary Jurisdiction  Acts  are  to  apply  to  all 
informations,  complaints,  and  other  pro- 
ceedings, the  provisions  as  to  costs  do  not 
apply.  My  brother  Wills  pointed  out  that 
all  tne  Summary  Jurisdiction  Acts  have  to  be 
read  together,  and  it  seems  to  me  to  be  too 
strong  to  hold  that  the  Crown — named  as  they 
are  specifically  for  the  purpose  of  these  j)ro- 
ceeding8~was  not  intended  to  come  within 
the  provisions  of  the  Act  as  to  costs.  I,  there- 
fore, come  to  the  conclusion  in  this  case  (assum- 
ing, as  it  has  not  been  argued  before  us  to  the 
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contrary,  that  the  officer  represents  the 
Crown  in  the  full  sense)  that  this  is  one  of 
the  cases  in  which,  by  the  statute  applicable 
to  the  case,  the  Crown  is  intendwf  to  be 
liable  to  pay  and  has  the  right  to  receive 
costs.  I  think  this  was  one  of  the  cases 
specially  in  the  mind  of  my  brother  Wright 
in  the  passage  referred  to  in  R.  v.  Archfnshop 
of  Cant^Hmrt/  (No.  2\  [1902]  2  K.  B.  503  ; 
6(5  J.  P.  455,  in  which  lie  cited  Moore  v. 
Smith;  and,  of  course,  he  has  very  great 
experience  in  these  cases.  I  only  desire  to 
say  one  word  rnore  with  reference  to  the 
absolute  necessity  for  legislation.  This 
matter  ought  really  to  be  inade  perfectly 
clear.  I  do  not  repeat  it  simply  because 
Lord  Campbell  said  it  years  ago,  but  the 
reason  I  give  is  this.  During  many  years 
Government  deimrtrnents  were  constantly 
receiving  and  i)aying  costs  without  any 
objection  being  raised,  and  probablv  in 
many  of  those  cases  the  (luestion  could  have 
been  mised  and  considered.  I  don't  say  in 
which  way  the  decisions  would  have  been, 
because  in  some  of  the  cases  there  were 
statutes  and  in  others  not ;  but  it  is  of 
great  im|)ortance  in  the  interest  of  the 
su})ject  and  in  the  interest  of  the  Crown 
that  this  matter  should  be  settled.  If  it  is 
desired  that  the  Crown  should  pay  costs  if 
unsuccessful  and  receive  them  if  successful, 
it  is  very  desirable  that  an  Act  of  Parliament 
should  be  juissed  to  make  it  clear,  and  let 
people  know  how  they  stand  in  the  matter, 
For  the  reasons  I  have  given  I  think  the 
magistmte  ought  to  have  made  an  order 
that  the  Crown  should  receive  costs. 

Wills,  J. — I  am  of  the  same  opinion  on 
the  grounds  given. 

Channell,  J. — I  am  of  the  same  opinion. 

Apj>eal  allowed. 

Solicitor  for  the  appellant :  The  Solicitor 
of  Inland  Revenue. 

Solicitors  for  the  reswndent :  Biddell  <& 
Co. 
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October  20,  1902. 

Harvey  v.  Anning. 

Bastardy — Evidence  of  mother — "Corrobo- 
ration in  some  material  particular" — 
Bastardy  Laws  Amendment  Act,  1872 
(35  &  36  Vict.  c.  65),  s.  4. 

In  an  ajmlication  for  an  order  against  the 
amtellant  under  s.  4  of  Bastard]/  Laws 
Aviendment  Act,  1872,  eindence  was 
gi%)en  loith  a  vieto  to  corrofnyrate  the 
em  device  of  the  rtiotJier  tJuit  tfie  ap/Mant 
and  res})07Klent  were  seen  "  out  toyeUier 
evenings  in  the  laneSj*  and  that  after 
the  birth  of  the  child  the  ajrjMant  asked 
if  the  respondent  ^U&as  going  to  swear 
the  child.' 

Held  (Wills,  J.,  dissentienteX  that  this 
evidence  was  "  corroboration  in  some 
material  jKirticvlar "  within  s.  ^  of  the 
Bastardy  Act,  1872. 

Case  stated  by  justices  upon  the  hearing 
of  an  application  on  behalf  of  the  respon- 
dent for  an  order  of  aflfiliation. 

Upon  the  hearing  of  the  application  it 
was  proved  on  the  part  of  the  respondent, 
and  found  as  a  fact  oy  the  justices,  that  the 
respondent,  who  is  a  single  woman,  was 
delivered  of  a  male  bastard  child  on  May 
28th,  1901,  which  is  still  living. 

The  resi)ondent  swore  that  the  appellant 
was  the  father,  the  connection  having  taken 
place  on  May  22nd,  1900,  and  after  that 
two  or  three  times  a  week  up  to  August  27th 
following,  in  the  fields,  during  which  period 
she  was  living  as  a  servant  with  the  ap- 
jjellant's  granofather. 

The  respondent  also  swore  that  in  the 
beginning  of  September  she  found  herself 
pregnant,  and  told  the  respondent  of  it  about 
six  weeks  after,  who  told  her  not  to  worry 
about  it  and  not  to  tell  anyone,  and  he  would 
try  and  do  something  for  her. 

The  respondent  was  not  cross-examined 
as  to  intercourse  with  any  other  persons. 

In  corroboration  of  the  respondent's  story 
a  witness  was  called,  a  labourer  who  was 
working  for  the  appellant's  grandfather 
during  the  time  the  resi)ondent  was  living 
there  as  a  servant,  and  swore  that  he  had 
seen  the  appellant  and  the  respondent  out 
together  evenings  in  the  lanes,  and  that 
after  the  child  was  born  the  appellant 
spoke  to  him  and  asked  him  whether  the 
resjiondent,  whom  he  spoke  of  familiarly  as 
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"  Till,"  was  going  to  swear  the  child,  when 
he  told  the  appellant  that  he  did  not  know. 

It  was  contended  on  behalf  of  the  ap- 
pellant that  there  was  no  corroborative 
evidence. 

The  justices  were  of  opinion  that  the 
evidence  of  the  witness,  tne  labourer,  did 
corroborate  the  evidence  of  the  mother  in 
some  material  particular  and  they  made  an 
order  upon  the  appellant 

By  s.  4  of  the  Bastardy  Laws  Amendment 
Act,  1872  :  "  After  the  birth  of  such  bastard 
child,  on  the  appearance  of  the  person  so 
summoned  .  .  .  thejustices  in  such  petty 
session  shall  hear  the  evidence  of  such 
woman  and  such  other  evidence  as  she 
may  produce,  and  shall  also  hear  any 
evidence  tendered  by  or  on  behalf  of  the 
I)erson  alleged  to  be  the  father,  and  if  the 
evidence  of  the  mother  be  corroborated  in 
some  material  particular  by  other  evidence 
to  the  satisfaction  of  the  said  justices,  they 
mav  adjudge  the  man  to  be  the  putative 
fatner  oif  such  bastard  child  "... 

Bodilly  for  the  appellant. 

Clavell  Salter  for  the  respondent. 

Lord  Alverstone,  C.  J.— I  have  come  to 
the  conclusion  that  the  justices  were  right, 
but  it  is  most  important  that  they  should 
act  with  great  caution  in  these  cases.  We 
have  to  consider  s.  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  which  provides 
[his  lordship  read  the  section,  and  con- 
tinued :]  II  this  evidence  cannot  be  ex- 
cluded as  evidence,  its  weight  as  corroborative 
evidence  is  for  the  justices.  Here  the  social 
pasition  of  the  parties  was  not  the  same, 
and  that  was  a  matter  which  the  justices 
could  take  into  consideration,  and  no  doubt 
did,  from  what  they  state  in  the  case.  It 
is  impossible  to  differ  from  Field's,  J., 
illustrations  in  Cole  v.  Manning  (1^77), 
41  J.  P.  469;  2  Q.  B.  D.  611  ;  and  such 
things  which  he  there  refers  to  may  be 
corroboration.  I  cannot  come  to  the  con- 
clusion that  the  justices  ought  to  have  ex- 
cluded this  evidence  as  not  being  evidence 
corroborating  the  girl's  story.  That  being 
so,  I  cannot  say  that  there  was  no  evidence 
of  corroboration 

Wills,  J.— I  regret  that  I  cannot  agree 
with  my  brethren.  The  question  is  of  great 
importance  as  to  what  amounts  to  corrobo- 
rative evidence  to  satisfy  the  statute.  The 
section  says  that  the  evidence  of  the  mother 
must  be  corroborated  in  some  material  par- 
ticular by  other  evidence.  Here  it  was  said 
that  they  were  out  together  evenings  in  the 
lanes,  and  it  seems  a  strong  thing  to  say 
that  they  were  there  for  some  immoral  pur- 
pose.   Ihen,  secondly,  it  is  said  that  cufter 
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the  child  was  bom  the  appellant  asked  if 
the  respondent  was  "going  to  swear  the 
child."  Maybe  that  means  "swear  the 
child  on  me " ;  but  it  seems  to  me  to  be 
straining  the  expressions  used  to  hold  that 
that  is  corroboi-ation  in  some  material  par- 
ticular of  the  mother's  evidence.  I  do  not 
think  it  is  sufficient.  I  am  averse  to 
artificial  requirements  as  to  matters  of 
evidence,  but  we  have  to  construe  this  pro- 
vision in  the  section  as  it  stands. 

Channell,  J. — My  view  Ls  that  this  is 
evidence  of  corroboration.  I  think  that  this 
is  such  evidence  as  satisfies  the  statutory 
requirement. 

A2)peal  dismissed. 

Solicitors  for  the  appellant :  Morris 
Crump,  for  Hutchins  &  Co.,  Teignmouth. 

Solicitors  for  the  respondent :  Crowders 
&  Vizard. 
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CHANCERY    DIVISION. 


(Before  Buckley,  J.) 

Nf/vertiher  4,  6,  1902. 

Attorney-General  v.  Ashborne  Recrea- 
tion Ground  Co.,  Ltd. 

Local  authority  —  Iiyunction  —  Byelaw — 
Statutory  offence— Summary  proceed- 
ings—Remedy by  iiy unction— Public 
Health  Act,  1876  (38  k  39  Vict.  c.  55), 
ss.  157,  158,  187,  251,  253. 

Where  under  a  byelaw  made  by  a  local 
authority  unaer  «.  157  of  the  Public 
Health  Acty  1875,  which  jyrescribes  a 
j)enalty  for  such  offence,  a  j)enalty  is 
recoverahle  by  summary  2>roc€edings,  as 
in  the  Act  directed,  the  Attorney-General 
may  proceed  by  injunction  to  restrain 
such  offence. 

This  was  an  action  originally  brought  by 
the  Ashborne  Urban  District  Council  against 
the  Ashborne  Recreation  Ground  Company 
and  their  contractor,  Mr.  Thomas  Smith,  for 
a  declaration  that  the  defendants  were  laying 
out  and  had  laid  out  a  new  street  in  contra- 
vention to  the  byelaws  of  the  council,  and 
for  an  iiyunction  to  restrain  them  from 
so  doing.  Owing  to  the  decision  in  the  case 
of  the  Mayor  of  Devonjxyrt  v.  7'ozer,  [19021 
2  Ch.  182,  the  Attorney-General  was  added 
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as  plaintiff  at  the  relation  of  the  court 
The  facts  of  the  case,  so  far  as  they  are 
relevant,  are  as  follows. 

The  byelaws  of  the  council  provided : 

4.  "  Every  person  who  shall  lay  out  a  new 
street,  which  shall  be  intended  for  use  as  a 
carriage-road,  shall  so  lay  out  such  street 
that  the  width  thereof  shall  be  thirty-six  feet 
at  the  least." 

8.  "Every  person  who  shall  construct  a 
new  street  shall  provide,  at  one  end  at  least 
of  such  street,  an  entrance  of  a  width  equal 
to  the  width  of  such  street,  and  open  from 
the  ground  upwards." 

98.  "Every  person  who  shall  offend  against 
any  of  the  foregoing  byelaws  shall  be  liable 
for  every  such  offence  to  a  penalty  of  £5, 
and  in  the  case  of  continuing  offence  to  a 
further  penalty  of  40«.  for  each  day  after 
written  notice  of  the  offence  from  the 
sanitary  authority." 

The  plaintiffs  submitted  that  the  defen- 
dants were  laying  out  a  new  street  according 
to  a  plan  whicn  showed  that  part  of  the  street 
between  existing  buildings  was  of  less  width 
than  thirty-six  feet.  The  defendants  took 
the  preliminary  objection  that  the  action 
would  not  lie. 

Macniorran,  K.C.,  and  Ilejctall,  for  the 
plaintiffs. 

Afacka^kieyK.C,,  and  A.  F.Palisser,  for  the 
defendants. 

The  action  cannot  be  maintained  even 
with  the  Attorney-General.  The  offence, 
if  any,  committed  by  the  defendants  is 
one  under  the  Public  Health  Act,  1875, 
s.  157.  The  remedy  is,  therefore,  under 
s.  158  of  that  Act  by  removing  the  works  or 
enforcing  a  penalty.  Under  s.  251  prose- 
cutions and  penalties  under  the  Act  "  may 
be  prosecuted  and  recovered  in  manner 
directed  by  the  Summary  Jurisdiction  Acta 
before  a  court  of  summary  jurisdiction." 
(They  also  referred  to  s.  253).  The 
offence  is  a  novel  one  created  by  statute, 
and  the  procedure  laid  down  in  the 
statute  must  be  observed.  There  is  no 
remedy  at  common  law.  The  offence  is  a 
criminal  one,  and  there  can  be  no  injunction 
in  respect  of  it.  They  referred  to  R,  v.  Hall, 
[1891]  1  Q.  B.  747  ;  Barraclmigh  v.  Bixnvn, 
[1897]  A.  C.  615 ;  Mayor  of  Vevmuxyrt  v. 
Tozer,  supra  ;  Mellor  v.  Denham  5  Q.  B.  D. 
467  ;  Springhead  S^nnning  Co,  v.  Riley, 
L.  R.  6  Eq.  55  ;  Cooj}er  v.  Whittinghant, 
15  Ch.  D.  501. 

Macmorran,  K.C.,  and  Hextall,  for  the 
plaintiffs.— There  is  jurisdiction  in  a  case  of 
this  kind  to  grant  an  injunction  {Attorney- 
General  v.  Ruff(yrd  d:  Co,,  [1899]  1  Ch.  537  ; 
Attomey-Genei'al  v.  Hatch,  [1893]  3  Ch.  36  ; 
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Attorney-General  v.  Tod-Heatleyy  [1897] 
lCh.56b;6lJ  P.  24).  The  Attorney-General 
may  always  sue  to  restrain  by  irgunction 
illegal  acts  that  affect  public  rights 
(Attorney-General  v.  Shrewshurif  Bridge 
Co.,  21  Ch.  I).  752:  Attorriey-Oeneral  v. 
London  and  North  Western  Rail.  Co.,  [1900] 
1  Q.  B.  78;  64  J.  P.  772).  No  local 
authority  can  sanction  plans  in  contra- 
vention of  properly  made  byelaws  {Re 
Mcljitosh  arid  Pontypridd  Imjirovevient 
ConifHiny,  61  L.  J.  Q.  B.  164  ;  Yabhicom  v. 
King,  [1899]  1  Q.  B.  444  ;  63  J.  P.  149). 
The  decision  whether  the  law  shall  be  put 
in  operation  rests  ^vith  the  Attorney- 
General. 

Mackaskie,  K.C.,  in  reply. — The  autho- 
rities cited  do  not  actually  decide  that  the 
Attorney-General  can  proceed  for  an  injunc- 
tion against  a  new  statutory  offence.  In 
the  cases  cited  the  point  was  not  taken. 

Buckley,  J. — A  preliminary  objection 
has  been  taken  by  the  defendants.  They 
say  that  even  although  the  Attorney-General 
is  a  iJarty,  the  action  cannot  be  maintained. 
The  urban  district  council  is  a  body  which 
has  powers  under  s.  157  of  the  Public 
Health  Act,  1875,  of  making  byelaws. 
They  have  made  such  byelaws,  which 
among  other  things  prescribe  the  width  of  new 
streets.  They  say  that  the  defendant  com- 
pany have  acted  in  breach  of  those  bye- 
laws, and  for  the  present  purpose  I  will 
assume  that  to  be  the  case.  The  defendants 
sAy  that  the  l\iblic  Health  Act,  1875,  has 
created  a  new  offence  and  has  imposed 
j)enalties  for  its  breach.  That  is  not  correct. 
Section  183  gives  to  the  local  authority 
jKJwer  to  make  byelaws  by  which  i)enalties 
may  l>e  imposed  for  the  breach  of  the  bye- 
laws, and  tne  plaintiff  council  have  imiK)sed 
a  ])enalty  by  their  byelaws  for  this  offence. 
There  might  be  a  case  where  there  were  no 
byelaws  imjiosing  any  jienalty.  And  the 
((uestion  would  then  arise  what  remedy 
was  there  then  for  offences  against  the  Act. 
But  the  argument  is  that  as  the  local 
authority  have  made  these  byelaws,  the 
only  remedy  for  offences  against  them 
must  l)e  under  s.  251  of  the  Act  to  recover 
them  l)efore  a  court  of  summary  jurisdiction 
under  the  Summary  Jurisdiction  Acts,  and 
that  there  is  no  jurisdiction  in  this  court 
to  grant  an  injunction.  In  Wol ver^uimp- 
ton  New  Watenoorks  Co,  v.  Hawhef^ford, 
6  C.  \\.  (n.s.)  336,  at  p.  356,  WllXES,  J., 
says  :  "  There  are  three  classes  of  ca.ses  in 
which  a  liability  maybe  established  founded 
Tif)on  a  statute.  One  is  where  there  is  a 
liability  existing  at  common  law,  and  that 
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liability  is  affirmed  by  a  statute  which  gives 
a  sjiecial  and  peculiar  form  of  remedy 
different  from  the  remedy  which  existed  at 
common  law,  there,  unless  the  statute  contains 
words  which  expressly  or  by  necessary  impli- 
cation include  tne  common  law  remedy;  the 
party  suing  has  his  election  to  j)ur8ue  either 
that  or  the  statutory  remedy."  This  case  is 
not  within  that  class,  because  there  was  not 
before  the  statute  any  remedy  at  common 
law  ;  the  obligation  was  created  by  the 
statute.  He  continues  :  "  The  second  class 
of  cases  is  where  the  statute  gives  the  right 
to  sue  merely,  but  provides  no  particular 
form  of  remedy  ;  there  the  parties  can  only 
proceed  by  action  at  common  law."  In  a 
sense  this  case  does  fall  within  that  class, 
because  if  no  byelaws  had  been  made  no 
remedy  would  have  been  provided.  But  1 
pa.ss  by  that.  The  learned  judge  continues: 
"  But  there  is  a  third  class,  where  a  liability 
not  existing  at  common  law  is  created  by  a 
statute  which  at  the  same  time  gives  a 
special  and  particular  remedy  for  enforcing 
it.  The  present  case  falls  within  this  latter 
cla.ss,  if  any  liability  at  all  exists.  The 
remedy  provided  by  the  statute  must  be 
followed,  and  it  is  competent  to  the  party 
to  pursue  the  course  applicable  to  the  cases 
of  the  second  class.  Ijie  form  given  by  the 
statute  must  be  adopted  and  adhered  to. 
The  company  are  bound  to  follow  the  fonn 
of  remedy  provided  by  the  statute  which 
gives  them  the  right  to  sue."  This  ca.se 
comes  within  that  third  class.  I  stsirt,  then, 
with  this,  that  as  a  general  pro[)osition  the 
remedy  provided  by  the  statute  must  be 
followed.  But  there  is  at  least  one  excep- 
tion to  this  rule,  for  there  may  co-exist  with 
the  statutory  remedy  a  remedy  by  injunction 
to  protect  the  right  created  by  the  stJitute. 
It  cannot  be  dis[)uted  after  Coojtei'  v. 
Whittingluuu,  15  Ch.  I).  501,  that  if  a 
jilaintiff  is  suing  in  resjiect  of  a  right  i)er- 
sonal  to  himself  which  has  been  infringed 
by  the  commission  of  a  statutory  offence, 
he  is  not  precluded  from  bringing  his  action 
for  an  inj  unction.  In  that  case  J  khsel,  M.IL, 
siiid,  referring  t*)  the  Copyright  Act  of  1842 : 
"  It  is  said  that  s.  7  of  the  Act  created  a 
new  offence  of  imporUition  and  enacted  a 
jjarticular  penalty,  and  it  was  argued  that 
where  a  new  offence  and  a  i)enalty  for  it 
had  been  created  by  statute,  a  person  pro- 
ceeding under  the  statute  was  confined  to 
the  recovery  of  the  ])enalty,  and  that  nothing 
else  could  be  asked  for.  That  is  true  as  a 
general  rule  of  law.  But  there  are  two  ex- 
ceptions. The  first  of  these  exceptions  is 
the  ancillary  remedy  in  ecjuity  by  injunction 
to  [)rotect  a  right" — a    remedy  which    he 


MAGISTERIAL   CASES. 


Attorney-General  v.  Ashborne   Re 
CREATION  Ground  Co.,  Ltd. 

granted  in  that  case.  He  then  savs  that 
the  second  exception  is  that  created  oy  s.  25 
of  the  Judicature  Act,  1873,  but  after 
North  London  Hail  Co.  v.  Great  Northern 
Rail.  Co.,  11  Q.  B.  D.  30,  this  excep- 
tion cannot,  I  think,  be  relied  on.  He 
goes  on,  in  reference  to  the  first  excei)tion, 
to  say:  "That  is  a  mode  of  preventing 
that  being  done  wJiich,  if  done,  Avould  be  an 
offence.  Whenever  an  act  is  illegal,  and  is 
threatened,  the  court  will  interfere  and 
prevent  the  act  being  done ;  and,  as  regards 
the  niode  of  granting  an  injunction,  the 
court  will  grant  it  either  when  the  illegal 
act  is  threatened,  but  has  not  been  actually 
done,  or  when  it  has  been  done,  and 
seemin^lv  is  intended  to  be  repjeated."  But 
it  is  said  that  without  disputinj^  that  case 
the  plaintiffs  cannot  have  an  injunction, 
becaiLse  the  act  complained  of  was  not  an 
interference  with  any  right  of  property,  but 
only  with  public  rights.  Is  that  a  good 
ground  of  objection  ?  I  think  not.  I  think 
that  the  Attorney-General,  acting  on  behalf 
of  the  public,  must  have  in  respect  of  public 
rights  at  least  as  large  a  remecly  as  a  private 

rjrson  has  in  respect  of  his  private  rights, 
find  that  judges  of  first  instance,  and  also 
the  Court  of  Appeal,  have  in  cases  of  this 
kind  assumed  that  as  a  matter  of  course 
the  Attorney-General  could  sue,  although 
it  is  true  that  the  objection  now  taken  was 
not  raised  before  them.  Such  cases  were 
Attorney -General  v.  Hatch,  Attorney-Gene- 
ral V.  liuJFordik  Co.,  and  Attomey-Getieral  v. 
London  and  North  Western  Rail,  Co.  In 
.  the  last  case  the  offence  restrained  by 
injunction  was  an  indictable  one  and  not 
subject  to  special  jurisdiction,  but  I  do  not 
think  the  case  differs  in  principle.  That 
being  so,  it  is  not  for  me  as  a  juage  of  first 
instance  to  say  that  these  decisions  were 
erroneous.  But  apart  from  their  authority,  I 
am  of  opinion  that  there  is  nothing  to  prevent 
the  Attorney-General  suing.  Other  con- 
siderations a.ssist  me  in  coming  to  this 
conclusion.  If  there  Avere  no  remedy  for 
offences  against  the  byelaws  other  than 
that  conferred  by  the  statute,  the  local 
authority  would  in  many  cfises  become 
impotent.  Not  only  may  a  penalty  Ije 
imx)Osed  by  the  byelaws,  but  under  s.  158 
a  iKJrson  may  be  ordered  to  pull  down  and 
remove  buildings  erected  contrary  to  the 
byelaws.  But  this  can  only  be  done  after 
the  local  authority  has  signified  its  dis- 
approval within  one  month  of  the  delivery  of 
the  plan.  And,  consequently,  if  they  are 
inert  the  only  remedy  would  be  to  recover 
the  i>enalty.    Again,  there  are  many  things 
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which  may  be  required  by  the  byelaws  for 
the  breach  of  which  pulling  down  or 
removing  the  building  would  be  an  inappro- 
priate remedy.  Thus  waterclasets  may  be 
required  to  be  sufficiently  flushed  with 
water,  and  rooms  properly  ventilated,  but  it 
is  ouite  inadequate  to  say  that  the  local 
autliorities  may  pull  down  the  house  if 
details  of  this  kind  are  not  carried  out. 
That  cannot  have  been  the  intention  of  the 
Act.  The  object  of  the  Public  Health  Acts 
Ls  to  secure  the  observance  of  the  rules 
necessary  for  public  health,  and  the 
Attorney-General  ought  to  be  able  to  have 
them  enforced. 

Objection  overruled. 

The  case  was  subsequently  heard  on  its 
merits,  and  the  ii\j  unction  was  granted. 

Solicitors  :  J.  B.  R.  Conder,  for  Bamford, 
FJon  k  Wilson,  Ashborne  ;  Taylor,  Hoare  <fe 
Pilcher,  for  Wise  ct  Cook,  Ashborne. 
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Fehruaryi  7, 1903. 

Rex  v.  Albert  Deaville. 
Rex  v.  John  Deaville. 
Rex  v.  Simpson. 

Criminal  laAV— Betting  Act,  1853  (16  & 
17  Vict.  c.  119),  ss.  1,  3 — Using  place  for 
l)urpose  of  betting — User  of  place  to 
which  other  persons  have  access — 
Evidence  necessary  that  owner  per- 
mitted user. 

Where  a  person  uses  a  2^lace  for  t/ie  pur]}Ose 
of  htttiiuj  with  persons  resorting  thereto, 
but  such  place  is  not  infaxit  or  in  law 
in  his  j)ossession,  but  is  a  conmion  place 
to  which  other  persons  hat>e  access,  it  is 
necessary,  be/ore  thepers(m  so  usintj  the 
place  can  be  conmcted  of  an  ofence 
under  the  Bettintj  Act,  1853,  ss.  1  or  3, 
to  produce  evidence  from,  which  the  jury 
can  conclude  that  the  person  who  owns 
t/ie  place  authorised  or  permitted  the 
betting  man  to  carry  on  his  business 
there.  So  where  a  Ijookniaker  ufos 
jtroved  to  have  made  betsonseiyeraldays 
in  public  rooms  of  a  licensed  house,  out 
in  the  one  case  no  evidence  ukis  given 
that  the  occujner  or  his  sei^vant*  saw  or 
knew  what  tvas  going  on,  and  in  the 
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other  case  the  jury  fownd  that  the  user 

of  the  rooms  for  the  rmrpose  of  betting 

toas  vnthout   the  full    knowledge  and 

consent  of  the  occujner,  and  that  he  did 

not  know  exactly  what  was  going  on^ 

the  convictions  against  the  bookmaker 

wei'e  qu/ished. 

These    cases,    tried    before    me   at   the 

Michaelmas     Quarter     Sessions     for    the 

borough  of  Hanley,  involve  the  question 

whether  a  bookmaker's  attendance  in  the 

bar  or  vaults  or  other  public  room  of  a 

licensed  public-house,  for  the  purpose  of 

carrjang  on  his  business  is  a  breach  of  the 

Betting  Act,  1853,  ss.  1,  3. 

Rex  V,  Albebt  Deaville. 

1.  The  indictment  charged  that  the  de- 
fendant, on  May  24th,  1902,  being  a  person 
then  using  a  certain  licensed  beernouse, 
known  by  the  name  of  the  Park  Inn,  at 
Hanley,  unlawfully  did  use  the  said  house 
for  the  purpose  of  him,  the  defendant,  when 
so  using  as  aforesaid  such  house,  betting 
with  persons  resorting  thereto.  Seven  fol- 
lowing counts  charged  a  similar  offence  on 
seven  subsequent  days. 

2.  It  was  proved  that  defendant  was  a 
bookmaker,  and  that  on  each  of  the  days 
mentioned  in  the  indictment  he  was  in  fact 
for  a  considerable  time  in  the  vaults  or  an 
adjacent  public  room  of  the  Park  Inn.  He 
there  received  on  each  occasion  money  from 
persons  by  way  of  bets  on  horses,  and  on 
several  of  thase  occasions  he  paid  money  to 
persons  in  respect  of  winnings  on  bets 
made,  some  or  all,  in  the  same  place.  No 
evidence  was  given  that  the  occupier  or  his 
servants  saw  or  knew  what  was  going  on. 

3.  At  the  close  of  the  case  for  the  prose- 
cution, counsel  for  the  defendant  submitted 
that  there  was  no  case  for  the  jury.  He 
contended  that  the  user  prohibited  by  the 
Betting  Act,  1853,  was  the  user  of  a  person 
having  something  in  the  nature  of  domain 
or  control  over  the  place,  having  some  right 
of  user  peculiar  to  himself  as  against  others, 
or  at  least  having  the  permission  or  license 
of  the  occupier,  and  he  cited  Whitshurst  v. 
Fincher  (1890),  17  Cox  C.  C.  70  ;  Powell  v. 
Kempton  Park  Bacecourse  Co,y  [1899] 
A.  C.  143;  and  Belton  v.  Busby,  [1899] 
2  Q.  B.  380.  In  reply  Belton  v.  Busl/f/  was 
relied  on  as  distinguishing  Poioell  v.  JCemp- 
tati  Park  Bacecourse  Co,,  ubi  sujyra^  from 
the  present  case. 

4.  I  refused  to  withdraw  the  case  from  the 
jury.  I  directed  them,  in  accordance  with 
the  case  of  B.  v.    Wo7*ton,  [1895]  1  Q.  B.  227, 
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to  consider  whether  the  defendant  did  in 
fact  use  the  respective  rooms  on  the  days 
mentioned,  and,  if  so,  whether  he  used  them 
for  the  purpose  of  betting  with  persons 
resorting  thereto.  I  directed  them  that  a 
mere  casual  user  of  the  rooms  would  not 
be  suflScient,  but  that  if  the  defendant 
attended  there  with  the  expectation  that 
persons  would  come  to  bet  with  him,  and 
for  the  purpose  of  inviting  them  so  to  do, 
and  so  of  carrying  on  his  business  as  a  book- 
maker, that  would  be  a  breach  of  the 
statute ;  and  I  told  them  that  no  evidence 
of  permission  by  the  occupier  was  neces- 
sary, nor  was  it  necessary  that  defendant 
should  have  any  control,  dominion  or  right 
peculiar  to  himself  as  against  others  over 
the  place.  The  jury  found  the  prisoner 
giiilty  on  all  counts.  I  respited  judgment 
till  next  sessions  in  order  that  the  decision 
of  the  court  might  be  obtained  on  the 
points  raised  on  behalf  of  the  defendant. 

Rex  v.  John  Deaville. 

1.  The  indictment  charged  that  defendant, 
on  May  24th,  1902,  being  the  occupier  of  the 
Park  Inn  beerhouse,  unlawfully,  knowingly 
and  wilfully  did  permit  the  said  house  to  oe 
used  for  the  purpose  of  Albert  Deaville,  a  per- 
son then  using  the  said  house,  betting  with 
persons  resorting  thereto.  Six  subsequent 
counts  charged  a  similar  offence  on  .six 
several  subsequent  days. 

2.  It  was  proved  that  on  each  of  the  days 
mentioned  m  the  several  counts  Albert 
Deaville  used  the  house,  of  which  his 
father,  the  defendant,  was  occupier,  in  the 
manner  stated  in  Bex  v.  Albert  DeavUle, 
and  that  on  each  of  these  occasions  de- 
fendant was  present  and  could  see  what  was 
going  on. 

3.  At  the  close  of  the  case  for  the  prose- 
cution, counsel  for  defendant  submitted  that 
there  was  no  case  for  the  jury.  He  con- 
tended that  no  unlawful  user  by  Albert 
Deaville  had  been  proved,  using  the  same 
arguments  that  had  oeen  urged  on  behalf  of 
that  defendant  in  the  previous  ca.se.  He 
further  contended  that  if  no  unlawful  iLser 
was  proved  against  Albert  Deaville  the 
defenaant,  John  Deaville,  could  not  be 
guilty  of  ijermitting  such  use. 

4.  1  refused  to  withdraw  the  case  from 
the  jury.  I  directed  the  jury  in  the  same 
terms  as  in  the  previous  case  of  Bex  v. 
Albert  Deaville,  and  that  if  they  were 
satisfied  that  Albert  Deaville  in  fact  used 
the  house  for  the  purpose  of  betting  with 
persons  resorting  thereto,  and  that  de- 
fendant, John  Deaville,  knew  of  what  was 
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^oing  on,  and  permitted  or  wilfully  suffered 
it  to  continue  without  interference,  that 
would  be  a  breach  of  the  statute.  The 
jury  found  a  verdict  of  guilty  on  all  the 
counts.  I  respited  judgment  until  next 
sessions. 

Rex  v.  Simpson. 

1.  The  indictment  charged  that  defendant, 
on  May  9th,  1902,  being  a  |)erson  then 
using  a  certain  licensed  public-house,  known 
as  tne  Travellers'  Rest,  did  use  the  said 
house  for  the  puri^se  of  when  using  such 
house  betting  with  persons  resorting 
thereto.  The  subsequent  counts  charged 
a  similar  offence  on  ten  several  subsequent 
days. 

2.  The  evidence  as  to  the  acts  and  con- 
duct of  the  defendant  was  similar  in  all 
material  jjoints  to  the  evidence  against 
Albert  Deaville,  and  evidence  was  given 
that  the  occupier  of  the  house  was  present 
on  several  of  the  occasions,  and  could  see 
what  was  going  on.  No  relationship 
existed  between  defendant  and  the  occupier. 

3.  At  the  close  of  the  case  for  the  prose- 
cution, counsel  on  behalf  of  the  defendant 
submitted  that  there  was  no  case  to  go  the 
jury,  citing  Whitehurst  v.  Fincher  (1890), 
17  Cox  C.  C.  70,  and  Powell  v.  Kempton 
Park  Eacecourse  Co,,  [1899]  A.  C.  143. 
I  decided  to  leave  the  case  to  the  jury. 
Counsel  on  behalf  of  the  defendant  then 
submitted  that  if  there  were  any  questions 
at  all  for  the  jury  they  should  be  as  follows  : 
(1)  Was  the  house  used  as  a  betting  esta- 
blishment ]  (2)  Had  the  defendant  dominion 
and  control  over  the  place  for  that  purpose  1 
(3)  Had  he  such  dominion  and  control  in 
the  character  of  owner,  keeper,  occupier,  or 
in  some  character  analogous  thereto  f  And 
he  asked  me  to  direct  the  jury  in  reference 
to  the  natiu-e  and  character  of  the  use  in 
accordance  with  the  terms  of  the  sneech  of 
the  Lord  Chancellor  in  Powell  v.  Kemj)Um 
Park  liacecaiirse  Co,,  siqrra, 

4.  The  defendant  was  then  called,  and 
gave  evidence  on  his  own  behalf,  which  was 
to  the  effect  that  he  never  went  to  the 
Travellers'  Rest  for  the  purposes  of  his 
business  as  commission  agent  or  book- 
maker, but  solely  for  the  purpose  of  obtain- 
ing refreshment  in  the  ordinary  course ; 
that  he  sometimes  did  make  casual  bets 
there. 

5.  I  directed  the  jury  that  there  was  no 
evidence  that  the  Travell'*rs'  Rest  was  used 
by  the  owner  or  occupier  as  a  betting  esta- 
blishment, or  that  it  was  used  by  any  person 
other  than  the  defendant  for  the  purpose 
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of  a  betting  business,  or  that  defendant  had 
any  domam  or  control  over  the  place  or 
used  it  under  any  authority  from  or  by 
agreement  with  the  occupier,  or  otherwise 
than  on  sufferance.  I  further  directed  them 
in  the  same  terms  as  1  used  in  Rex  v.  Albert 
DeaviUe.  I  asked  them,  in  case  they  found 
defendant  guilty,  to  say  whether  defendant 
used  the  place  with  the  knowledge  and 
consent  of  the  landlord. 

6.  The  jury  found  the  defendant  guilty 
on  all  the  nine  counts  left  to  them,  two  of 
the  counts  having  been  withdrawn,  and 
they  said  the  user  was  without  the  full 
knowledge  and  consent  of  the  occupier,  and 
that  they  thought  he  (the  occupier)  did  not 
know  exactly  what  was  being  done. 

7.  Counsel  for  defendant  submitted  that 
such  finding  was  a  verdict  of  not  guiltv. 
I  directed  that  a  verdict  of  guilty  should 
be  entered  on  the  nine  counts,  and  I 
respited  judgment  until  next  sessions.  All 
the  defendants  were  released  upon  recogni- 
sances to  appear  at  the  next  sessions. 

8.  I  respectfully  submit  to  the  court 
whether  my  directions  to  the  jury  were 
right,  and  whether  I  ought  to  have  with- 
drawn any  of  the  cases  from  the  jury  and 
directed  a  verdict  of  acquittal.  If  my 
direction  in  any  one  or  more  of  the  cases 
was  wrong  in  a  material  point,  or  the  facts 
as  above  stated  would  not  support  a  con- 
viction, then  the  conviction  in  such  case  or 
cases  is  to  be  quashed. 

9.  Two  other  cases  similar  to  Rex  v. 
John  Deaville,  and  one  other  case  similar  to 
Rex  V.  Albert  Deaville,  stand  adjourned  to 
the  next  quarter  sessions  in  order  that  the 
decision  of  this  court  may  be  obtained  on 
the  cases  now  submitted.  If  my  direction 
in  cases  already  tried  was  wrong,  I  respect- 
fully request  an  intimation  from  this  court 
as  to  the  proper  direction  to  be  given. 

(Signed)       W.  H.  Clay, 
Recorder  of  Hanley. 

November  3rd,  1902. 

Danckwerts,  K.C.  ((7.  D,  Keogh  with  him), 
on  behalf  of  the  defendant  Albert  Deaville. 
— In  order  that  the  case  can  go  to  the  jury, 
there  must  be  substantial  evidence  of  guilt. 
There  must  be  shown  to  be  something  in 
the  nature  of  dedication  of  the  place,  the 
user  must  be  something  involving  a  greater 
right  than  other  persons  using  the  place.  In 
the  present  case  it  is  expressly  stated  that  no 
evidence  was  given  that  the  occupier  or  his 
servants  saw  or  knew  what  was  going  on. 
It  is  not  enough  if  the  person  merely  goes  as 
a  member  of  the  public,  even  though  the 
public  make  bets  with  him  {Powell  v.  Kemp- 
Urn  Park  Raceccnirse  Co,,  [1897]  2  Q.  B.  242 ; 
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and  [1899]  A.  C.  143).  He  referred  i>articu- 
larly  to  the  judgments  of  Lord  Esher, 
M.R.,  A.  L.  Smith,  L.J.,  Chitty,  L.J., 
of  Lord  Halsbury,  L.C,  and  of  Lord 
James  of  Hereford.  Using  the  place  for 
the  purpose  of  betting  means  something 
more  than  being  there  for  the  purpose  of  })et- 
ting.  He  also  referred  to  Dounies  v.  John- 
son] [1895]  2  Q.  B.  203  ;  to  Whitehurst  v. 
Fincher  (1890),  17  Cox  C.  C.  70 ;  and  to 
Jlomsht/  V.  Ragcfett,  [1892]  1  Q.  B.  20; 
17  Cox  C.  C.  428.  Belt<m  v.  Bushy  and  Woods, 
[1899]  2  Q.  B.  381,  is  not  inconsistent  with  my 
argument  that  re[)etition  of  betting,  how- 
ever inveterate,  unless  with  the  knowledge 
of  the  publican,  from  which  it  could  be  in- 
ferred that  the  publican  had  given  the  book- 
maker some  further  right  of  user  over  that 
enjoyed  by  the  general  public,  is  not  within 
the  betting  Act.  In  Beltoti  v.  Bushy  the 
publican  and  the  bookmaker  were  in  league 
together,  they  drank  together  and  betted 
together,  and  what  is  described  in  that  case 
took  place  with  the  knowledge  and  jiermis- 
sion  of  the  licensee.  Grantham,  J.,  at 
p.  383,  says  :  "The  bookmaker.  Woods,  had 
something  in  the  nature  of  a  right  or  license 
to  use  the  bar  of  the  beerhouse  for  the  pur- 
poses of  his  betting  businass  over  and  above 
the  right  of  an  ordinary  member  of  the 
public  to  resort  there."  In  the  recent  case 
of  TromansyJlodffkinsany  [1903]  1  K.  B.  30, 
the  evidence  showed,  and  the  justices  found, 
that  the  betting  business  was  carried  on  in 
the  bar  by  the  bookmaker  under  some 
arrangement  or  understanding  come  to  with 
the  landlord.  In  the  present  case  no 
evidence  was  given  that  the  occupier  or  his 
servants  saw  or  knew  what  was  going  on. 
He  also  referred  to  B.  v.  Worton,  su/n^. 

Brought  for  the  prosecution. — It  is  not 
necessary  to  show  that  the  landlord  knew  of 
the  betting.  The  public-house  cases  are 
specially  distinguished.  He  referred  to  the 
judgments  of  Lord  Halsbury,  L.C,  A.  L. 
Smith,  L.J.,  and  Lord  James  of  Hereford. 
In  Bdton  v.  Bushy,  supra,  all  that  was 
shown  was  that  there  was  something  in  the 
nature  of  a  right  or  license — it  was  quite  un- 
defined. In  Brown  v.  Fat^h,  [1899]  1  Q.  B. 
892,  there  was  no  evidence  at  all  that  the 
racecourse  company  had  given  any  license  or 
permission  to  tne  bookmaker  to  use  the  part 
of  the  ground  for  betting. 

Wills,  J. — The  point  in  that  case  was 
that  the  bookmaker  had  de  /a>cfo  appro- 
priated a  particular  place  to  himself  by  using 
a  box  or  stool  with  his  name  on  it. 

Broxujh  also  referred  to  Shaw  v.  Marley 
(1868),  L  R.  3  Ex.  137. 
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The  court  decided  to  hear  the  two  other 
cases  before  delivering  judgment. 

(J.  D.  Keogh,  on  behalf  of  the  defendant, 
John  Deaville,  submitted  that  the  conviction 
ought  to  be  quashed.  The  Recorder  did  not 
tell  the  jury  that  the  user  must  be  such  a 
user  as  was  explained  in  Fwoell  v.  Kempton 
Fark  Racecourse  Co,,  supra..  All  that  was 
proved  was  that  Albert  Deaville  was  in  the 
beerhouse  and  that  he  was  betting  there. 
Mere  betting  is  not  an  offence,  and  it  is  no 
offence  for  the  licensee  to  allow  Iwtting  pro- 
vided he  docs  not  allow  the  house  to  be 
used  as  a  "  Ixjtting  establishment."  If  there 
is  no  civse  against  Albert  Deaville,  then  there 
is  none  against  John  Deaville. 

Wills,  J. — The  case  against  Albert  I  )eaville 
is  very  different  in  this  case  to  what  it  was 
as  stated  in  Rex  v.  Alhert  Deaville. 

Keogh. — The  case  of  Haufh  v.  The  Toum 
Council  of  Shejfkld  (1874),  L.  R.  10  Q.  B. 
102,  is  expressly  overruled  by  Fowetl  v. 
Kemjfton  Park  Racecourse^Co. 

Brough,  for  the  prosecution,  was  not  called 
upon  to  argue. 

In  the  tliird  case  above  stated,  the  court 
did  not  call  \x\yox\  counsel  to  argue. 

Lord  Alverstone,  L.C.J.— The  points 
raised  in  the  first  and  third  cases  are  sub- 
stantially the  same.  As  to  the  cases  of 
Albert  Deaville  and  Simpson,  I  reg[ret  to 
come  to  the  conclusion  that  the  convictions 
cannot  be  maintained.  I  am  glad  to  think 
that  this  will  not  do  any  real  harm,  because 
the  only  reason  why  I  come  to  that  conclu- 
sion is,  that  on  the  case  as  stated,  "no 
evidence  was  given  that  the  occupier  or  his 
servants  saw  or  knew  what  was  going  on." 
All  that  is  found  in  the  case  is  that  Albert 
Deaville  was,  in  fact,  in  the  vaults  or  in  an 
adjacent  public  room,  and  there  received 
money  from  i)erson8  by  way  of  bets  on 
horses.  No  evidence  was  given  of  a  state  of 
facts  of  which  in  any  case  where  an  offence 
was  committed  evidence  could  undoubtedly 
be  su])plied.  I  do  not  know  why  that 
evidence  was  not  given,  but  it  seems  to  me 
that  where  there  is  evidence  of  a  practice 
continuing  in  rooms  for  a  considerable  num- 
ber of  days,  and  it  is  brought  to  the  know- 
ledge of  the  proprietor,  it  would  be  quite  a 
rigjht  thing  to  direct  the  iury  that  what  was 
being  done  was  being  done  by  the  license 
and  authority  of  the  publican.  Mr.  Danck- 
werts  has  satisfied  me  that  the  first  view  I 
had  been  disposed  to  take  of  the  Kempton 
Park  case  was  too  narrow.  I  thought  that 
if  it  was  established  that  a  person  was  carry- 
ing on  business  in  a  place  that  would  be 
8i:tfficient  evidence  of  an  offence  under  the 
statute,  and  that  it  was  not  necessary  to 
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show  that  the  proprietor  of  the  place  had 
given  any  license  or  authority.  I  now  think 
that  view  goes  too  far.  I  think  we  have  to 
consider  some  further  fact.  It  is  no  use 
discussing  cases  decided  before  Powell  v. 
Xempton  Park  Ra4xc(nvr9e  Co.,  but  there  are 
three  cases  decided  since  which  show  that 
this  view  is  correct.  If  you  get  a  sufficient 
localisation,  and  therefore  possession  of  a 
spot  of  ground,  or  anything  of  that  kind,  the 
question  of  tne  license  of  the  owner  or 
occupier  becomes  immaterial,  because  the 
person  himself  is  regarded  as  being  himself 
the  owner  of  the  place.  In  Brown  v.  Patchy 
mpra^  Channell,  J.,  points  out  that  "  the 
statute  is  directed  against  betting  places 
and  not  against  betting  persons.  It  is  also 
clear  that  the  statute  does  not  forbid  persons 
using  a  place  by  going  there,  meeting,  and 
betting  with  each  other.  Nor  does  it  forbid 
keeping  a  place  where  persons  may  meet  and 
bet  with  each  other,  nor  carrying  on  the 
business  of  betting  with  anyone  who  is  will 
ing  to  bet.  But  it  does  forbid  the  carrying 
on  the  business  of  keeping  an  office  or  place 
at  which  people  may  come  and  bet  with  the 
keeper  of  the  office  or  place."  In  Beltcn  v. 
Busily  the  facts  were  very  like  these,  but 
the  additional  facts  there  were  that  bets 
took  place  between  Woods  and  Busby,  and 
were  settled  over  the  counter  in  the  saloon, 
and  that  they  conversed  about  bets,  horses 
and  racing.  It  may  be  taken  that  the  book- 
maker had  some  right  to  use  the  bar  over 
and  above  the  right  that  other  persons  had. 
In  Trmnans  v.  Jlodgkinsoti,  the  betting 
business  was  carried  on  in  tne  bar  by  the 
bookmaker  "under  some  arrangement  or 
understanding  come  to  ^rith  the  landlord," 
and  Channell.  J.,  considered  that  the 
appellant  had  used  the  place  as  if  it  were  a 
betting  office.  It  does  seem  to  me  that 
assuming  that  you  get  a  place  which  is  not 
in  law  or  in  luct  in  the  possession  for  the 
time  being  of  the  person  charged,  but  which 
is  a  common  place  to  which  persons  have 
access  for  other  purposes,  it  is  necessary  to 
have  evidence  from  which  the  jury  can  con- 
clude that  the  jserson  who  owns  the  place 
authorised  it  to  be  used  in  a  way  which  he 
need  not  have  permitted  in  view  of  his  own 
rights  over  the  place.  I  therefore  come  to 
the  conclusion  that  the  first  conviction  must 
be  quashed,  but  little  harm  will  be  done 
because  in  most  cases  the  necessary  evidence 
will  be  supplied. 

In  the  second  case  the  facts  of  the  first 
case  are  supplemented  by  the  finding  that 
"  on  each  of  these  occasions  the  defendant 
(the  occupier),  was  present  and  could  see 
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what  was  going  on,"  that  is,  the  defendant 
did  authorise  the  use  of  the  bar  by  the  book- 
maker for  betting.  That  is  exactly  what 
Grantham,  J.,  points  out  in  Belton  v. 
Busby^  suprtty  to  be  essential,  e.c,  something 
in  the  nature  of  a  right  or  license  to  use  the 
bar  for  the  purpose  of  a  bettinff  business. 

I  only  wish  to  add  that  in  the  third  case 
(Eex  V.  Simpsoti)  the  facts  are  practically 
the  same  as  in  the  first,  because  the  jury 
found  that  the  user  was  without  the  full 
knowledge  and  consent  of  the  occupier,  and 
they  thought  the  occupier  did  not  know 
exactly  what  was  being  done.  I  am  there- 
fore of  opinion  that  the  convictions  in  the 
first  and  the  third  cases  must  be  quashed, 
but  that  the  conviction  in  the  second  case 
must  be  affirmed. 

Wills,  J. — I  am  of  the  same  opinion  for 
the  same  reasons.  Tromans  v.  Hodgkinson 
was  rightly  decided.  The  case  of  Haigh  v. 
The  Town  Council  ofSheffield^  supra,  related 
to  what  was  a  "place,"  and  1ms  nothing 
whatever  to  do  witn  the  present  case. 

Wright,  J.— I  agree. 

Bruce,  J.— I  do  not  difler  from  the  rest 
of  the  court. 

Ridley,  J. — I  agree  with  the  judgment 
of  the  Lord  Chief  Justice. 

Conviction  in  Bex  v.  Albert  Deaville 

quashed.  « 

Conviction  in  Rex  v.  John  Deaville 

a^rmed. 
Conviction     in     Bex    v.     Simpson 
qiuished. 

Solicitors  for  the  prosecution :  H.  G. 
Church,  for  A.  Challinor,  Hanley. 

Solicitors  for  Albert  and  John  Deaville  : 
Paddock  &  Sons,  Hanley. 

Solicitor  for  Simpson :  E.  A.  Paine, 
Hanley. 


67  J.  P.  100. 

COUNTY  OF  LONDON  ASSESSMENT  SESSIONS. 


(Before    Loveland  -  Loveland,    K.C, 
Deputy-chairman,  and  other  justices.) 

February  23,  1903. 
Kyffin  v.  Woolwich  Union  Assess- 
ment Committee. 
Poor  rate  (Metropolis)  —  Assessment— In- 
crease in  rental — Revision  of  valuation 
list — Metropolis    Valuation    Act,   1869 
(32  &  33  Vict.  c.  67),  s.  46. 
The    question    for     determination     was 
whether  a  substantial  increase  in  the  rental 
of    certain    weekly    property   situate    in 
Prospect  Row  and  Harden   Street,  Wool- 
wich, made  subsecjuent  to  the  Quinquen- 
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nial  Valuation  List  of  1900,  warranted  the 
hereditaments  being  inserted  in  a  Provi- 
sional List  made  in  1901. 

Clarke  Williams  for  the  appellant,  con- 
tended that  there  was  no  such  change  in  the 
value  of  the  particular  hereditaments  ;  nor 
any  sufficient  alteration  in  the  circumstances 
affecting  the  particular  hereditaments  within 
the  meaning  of  s.  47  of  the  Metropolis 
Valuation  Act,  1869,  as  construed  by  the 
House  of  Lords  in  Camherwell  Vestry  v. 
Ellis,  [19001  A.  C.  510 ;  65  J.  P.  132. 

Forder  Lampard  (Cox  -  Sinclair  with 
him)  for  the  respondent,  argued  that  this 
case  was  governed  by  tne  decision  of  the 
justices  of  the  county  of  London  in  Stunt  v. 
Leimskam  f/7ita»(1902),66  J.  P.  167,in  which 
it  was  held  that  an  increase  in  the  weekly 
rental  of  houses  under  similar  circumstances 
was  an  alteration  within  the  meaning  of 
s.  46  of  the  Metropolis  Valuation  Act,  1869, 
and  might  accordingly  be  inserted  in  a 
supplemental  list.  The  respondents  further 
relied  upon  R.  v.  Assessment  Committee  of 
St  Mary,  Islington  (1879),  4  Q.  B.  D.  309  ; 
and  Fast  and  West  India  bocks  v.  Fojdar 
Unum  (1884),  13  Q.  B.  D.  364 ;  48  J.  P.  564, 
in  whicn  evidence  of  a  falling-ofF  in  receipts 
of  tonnage  rates  of  vessels  coming  to  certain 
docks  during  the  twelve  months  preceding 
the  making  of  the  supplemental  list  was 
held  to  be  suflScient  to  show  an  alteration 
in  the  rateable  value  of  the  docks  during 
that  period  within  the  meaning  of  s.  46,  and 
also  cited  R,  v.  St.  Mary,  Islington  (1887), 
19  O.  B.  D.  529  ]  51  J.  P.  789. 

The  court,  following  the  decision  in 
Stunt  V.  Lewisham  Union,  supra,  decided  in 
favour  of  the  respondents,  dismissing  the 
appeal  with  costs. 

Solicitors  for  the  appellants :  C.  V. 
Young  &  Co. 

Solicitor  for  the  respondents :  E.  W. 
Sampson. 
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February  23,  1903. 

Peat  v.  City  of  Westminster  Assess- 
ment Committee. 

Poor  rate  (Metropolis) — Assessment — Revi- 
sion of  valuation  list — Alteration  by 
committee  —  Striking  out — Metropolis 
Valuation  Act,  1869  (32  &  33  Vict.  c.  67), 
s.  47  (7). 

The  appellant  occupied  a  private  residence 
at  50,  Park  Street,  St.  George's,  Hanover 
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Square,  under  a  ten  years'  repairing  lease  at 
a  rental  of  £250  yearly.  He  had  paid  no 
premium.  At  the  Quinquennial  Assess- 
ment, 1900,  the  lease  had  not  been  granted. 
The  assessment  committee  of  St.  George's, 
Hanover  Square,  directed  the  assessment  to 
remain  at  £400  gross,  and  £334  rateable 
value,  promising  to  reconsider  the  assess- 
ment wnen  the  lease  had  been  granted  to  the 
appellant.  The  lease  held  under  the  Duke 
of  Westminster  was  dated  November  10th, 
1901.  The  lessee  applied  to  have  the  here- 
ditament entered  on  the  Provisional  List  for 
1901.  The  overseers  complied,  estimating 
the  values  as  £300  gross  and  £250  rateable, 
but  on  the  lessee  objecting  that  the  proper 
figures  were  £275  gross  and  £229  rateable, 
the  assessment  committee  struck  the  here- 
ditaments out  of  the  Provisional  List 
altogether,  with  the  conseauence  that  they 
were  omitted  entirely  from  tne  Supplemental 
List. 

F,  W.  Cox-Sinclair  (Forder  Lampard 
with  him)  for  the  api)ellant,  contended  that 
the  promise  of  the  assessment  committee 
should  be  enforced  ;  that  the  asse.ssment 
committee  had  no  power  Avithin  s.  47  of  the 
Metropolis  Valuation  Act,  1869,  to  strike 
the  her^itament  out  of  the  Provisional 
List  altogether ;  that,  as  a  matter  of  law, 
there  was  an  alteration  in  the  value  of  the 
premises  within  the  meaning  of  the  deci- 
sion in  Cambenoell  Vestry  v.  ^7/w,J[I900] 
A.  C.  510  ;  65  J.  P.  132,  and  called  evidence 
to  show  that  the  rent  of  £250  was  a  fair 
rent  for  the  premises  and  a  proper  criterion 
of  value. 

Ryde  for  the  respondents,  contended  that 
the  assessment  committee  for  the  city  of 
Westminster  was  not  bound  by  the  promise 
of  their  predecessors ;  that  the  assessment 
committee  had  f)ower  to  strike  out,  in  the 
absence  of  objections  other  than  that  of  the 
apjiellant ;  and  that,  as  a  matter  of  law, 
there  was  no  change  in  the  value  of  the 
hereditaments  to  warrant  their  being  in- 
serted in  the  Provisional  List. 

The  court  upheld  the  contentions  of  the 
apf)ellant  and  gave  judgment  accordingly, 
with  costs. 

Solicitors  for  the  appellants:  Callard  k 
Williams. 

Solicitors  for  the  respondents :  Allen  dr 
Son. 
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HOLDEN  AT    THE  CaSTLE    OF    ExETER. 

(Before  Lord  Coleridge,  K.C.  (chairman), 
and  other  Justices.) 

January  6,  1903. 

Steer  v.  Bennett. 

Locomotives  on  Highways  Act,  1896  (59  & 
60  Vict.  c.  36) — Local  Government  Board 
regulations— Conviction— Appeal. 

So  appeal  lies  to  quarter  sessions  from  a 
conviction  wnder  the  Light  Locomotives 
on  Highways  Order^  1896. 

This  was  an  appeal  a^inst  a  conviction 
of  the  Cullompton  justices  (county  sitting 
for  the  Cullompton  division  of  Devon) 
under  Art.  4  (6)  of  the  Light  Locomotives 
on  Highways  Order,  1896,  being  the  Statu- 
tory Rules  and  Orders,  1896,  No.  952,  made 
by  the  Local  Government  Board  under 
8.  6  of  the  Locomotives  on  Highways  Act  of 
1896,  under  which  the  appellant  had  been 
convicted  by  the  said  justices  of  wilfully 
hindering  the  free  passage  of  a  horse  and 
trap  in  a  certain  lane  within  the  district. 
It  transpired  that  the  appellant  was  driving 
his  light  locomotive  on  tne  public  highway 
when  ne  met  a  horse  and  trap  coming  m  the 
omiosite  direction.  Both  parties  were  on 
their  correct  side  of  ^  the  road,  but  there  was 
a  difference  of  opinion  between  the  respec- 
tive drivers  as  to  whether  they  coul(J  pass 
each  other.  The  facts  and  merits  ^  the 
case  were  not  however  gone  into. 

Pridham  Wippell  and  BodUley  for  the 
appellants. 

llawke  and  Losevnore  for  respondent. 

Hawke  submitted  that  no  right  of  appeal 
lay,  inasmuch  as  the  Act  of  1896  (59  & 
60  Vict.  c.  36)  did  not  provide  for  such 
appeal  from  conviction  before  the  justices. 

PriMam  Wippell  contended  that  an 
appeal  lay,  because  s.  37,  which  is  con- 
tained in  Part  III.  of  the  Highways  and 
Locomotives  Act  of  1878  applied.  This 
section  expressly  permitted  an  appeal  to 
quarter  sessions.  Section  1  (1)  of  the  Act 
of  1896  commences  with  these  words : 
**  The  enactments  mentioned  in  the  schedule 
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to  this  Act,  and  any  other  enactment  restrict- 
ing the  use  of  locomotives  on  highways, .  .  . 
shall  not  apply  to  any  vehicle  propelled  by 
mechanical  power  if  under  tnree  tons  in 
weight  unlaaen,  .  .  ."  Section  l(lKa)  per- 
mits the  county  council  to  make  byelaws, 
and  s.  1(1)  (b)  defines  a  light  locomotive. 
Turning  to  the  schedule  to  the  Act  we  find 
a  series  of  enactments  which  are  not  to 
apply  to  such  light  locomotives.  In  that 
list  we  find  Part  II.  of  the  Highways  and 
Locomotives  Amendment  Act,  1878,  as  one  of 
the  enactments  which  are  not  to  apply,  but 
not  Pfeirt  III.  of  the  Act  of  1878.  Therefore, 
by  implication.  Part  III.  of  the  Act  of  1878 
must  apply,  and  s.  37  of  same,  which  gave 
a  right  of  appeal  to  quarter  sessions,  must 
also  apply.  Section  6  of  the  Act  of  1896 
conferred  on  the  Local  Government  Board 
power  to  frame  regulations  under  the  Act. 
These  regulations  then  became  in  effect  a 

Skrt  of  the  Act  and  were  ai)pealable. 
e  mentioned  this  because  (as  pointed  out 
by  his  learned  friend)  the  learned  editor  of 
Stone's  Justices'  Manual  laid  it  down  that 
there  was  no  appeal  against  a  conviction 
under  the  Act  of  1896,  but  had  said  that 
there  was  against  the  Act  of  1898  (Loco- 
motives Act).  That  last-mentioned  Act  was 
equally  silent  regarding  appeals  as  the  Act 
of  1896,  therefore  the  learned  editor  of 
Stone  was,  to  his  mind,  wrong  in  one  of 
his  conclusions,  and  this  confusion  probably 
arose  because  of  the  power  in  the  Act  of 
1896  to  frame  regulations.  The  object  of 
8.  1  (1^  of  the  Act  of  1896  was  to  relieve 
light  locomotives  from  certain  penalties 
which  formerly  attached  to  all  locomotives, 
including  both  light  and  heavy  ones,  but  it 
was  clear,  though  the  Act  was  very  badly 
drafted,  that  it  intended  to  preserve  the  , 
right  of  appeal.  It  was  a  skeleton  Act, 
drawn  witn  the  view  of  permitting  the 
Local  (jk)vemment  Board  to  frame  suitable 
regulations.  It  would  be  very  hard  on 
owners  of  motor  cars  to  hold  there  was  no 
right  of  appeal.  Section  9  of  the  Act  of 
1896  (refemng  to  sub-s.  (4)  of  s.  28  of  the 
Act  of  1878)  was  in  his  favour.  If  the 
procedure  was  to  be  governed  by  the  Act  of 
1896  it  was  needless  to  exclude  Part  II.  of 
the  Act  of  1878. 

BodUley  followed. 

Hawke,  in  reply.— The  right  of  appeal  to 
quarter  sessions  is  purely  a  creation  of 
statute,  and  it  is  necessary  to  show  before 
you  can  have  a  statutory  right  of  appeal 
that  the  statute  itself  gives  it.  The  offence 
with  which  the  appellant  was  charged  did 
not  even  exist  wnen  the  Act  of  1878  was 
passed.    As  you  can  only  have  an  appeal  to 
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quarter  sessions  by  statutory  enactment,  and 
none  has  been  given,  the  appeal  must  fail. 

Lord  Coleridge,  K.C.,  cnairman.— This  is 
an  appeal  against  a  conviction  under  the 
Locomotives  on  Highways  Act  of  1896. 
[Quotes  s.  7.]  The  offence  for  which  the 
appellant  was  convicted  is  the  offence  of 
" lundering"  the  traffic  within  Art.  4  (6)  of 
the  Light  Locomotives  on  Highways  Order, 
1896,  framed  in  pursuance  of  s.  6  of  the  Act 
of  1896.  The  question  of  right  of  appeal  or 
no  riffht  of  appeal  is,  to  my  mind,  difficult, 
and  by  no  means  free  from  doubt.  The 
ordinary  law  is  that  there  is  no  appeal  to 
quarter  sessions,  except  the  same  be  allowed 
by  some  special  section,  or  bv  reading  one 
statute  into  another,  by  whicn  such  appeal 
may  be  preserved.  The  Act  of  1896  is 
silent  as  to  this.  Therefore,  the  question  I 
have  to  determine  is,  whether  s.  37  of  the 
Act  of  1878  applies  to  the  Act  of  1896. 
Now  by  the  Act  of  1878  appeal  is  limited 
to  an  offence  under  that  Act.  But  it  is  said 
(and  with  some  force)  that  inasmuch  as  the 
schedule  to  the  Act  of  1896  deals  with  and 
says  that  Part  IL  of  the  Act  of  1878  is  not 
to  apply  to  light  locomotives,  that  this 
implies  that  Part  III.  of  that  Act  must 
apply  to  the  Act  of  1896.  I  think  this  is  a 
strained  view.  It  is  also  said  that  in 
Stone's  Justices*  Manual  there  is  a  refer- 
ence which  shows  there  is  an  appeal  against 
the  Act  of  1898  by  virtue  of  the  Act  of  1878, 
and  that  there  is  no  appeal  against  the  Act 
of  1896,  and  that  the  two  Acts  are  on  the 
same  footing.  It  may  be  ([as  urged)  that  the 
learned  editor  is  wrong  in  one  of  his  con- 
tentions, but  I  am  not  called  on  to  decide 
this.  I  think  the  regulations  under  the  Act 
of  1896  create  a  new  offence,  and  therefore 
the  offence  of  "hindering"  traffic  is  not 
within  the  Act  of  1878  at  all,  and  therefore 
that  no  appeal  lies. 

The  learned  chairman  expressed  his  will- 
ingness to  grant  a  case,  and  invited  the 
respondent  to  have  the  facts  gone  into, 
which  latter  offer  was  declined. 
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Corporation  op  Wakefield  v.  Cooke 
AND  Others. 

Public  health — Private  street  works — Pro- 
ceedings before  court  of  summary 
jurisdiction — Adjudication  that  street 
IS  a  highway  —  Subsequent  proceed- 
ings— Re%  judicata  —Estoppel — Wake- 
field Corporation  Act,  1887  (50  & 
51  Vict.  c.  Ixxi.),-  ss.  29,  30,  31— Private 
Street  Works  Act,  1892  (55  &  56  Vict, 
c.  57),  ss.  6,  7,  8. 

In  the  year  1898  the  corj^ation  resolved 
under  a  local  Act^  which  contains  sec- 
tions identical  with  ss,  6,  7,  8  of  the 
Private  Street  Works  Act,  1892,  to 
setver,  pave,  etc,,  a  part  of  a  certain 
street  within  the  city.  In  proceedings 
before  the  justices  to  hear  the  objections 
of  owners  to  the  resolution,  objection 
was  taken,  and  the  justices  determined 
that  the  street  was  a  highway  repair- 
able by  the  inhabitants  at  large.  In 
the  year  1900  the  corjjoration  resolved, 
unaer  the  same  provisions,  to  sewer, 
pave,  etc.  that  part  of  the  street  which 
VHis  the  subject  of  the  former  resolution, 
and  an  additional  lerigth  of  the  same 
street.  On  the  hearing  of  objections 
before  the  justices,  an  objection  was  made 
tJiat  the  street  was  a  highway  repair- 
Me  by  the  inhabitants  at  large. 

Held,  that  the  matter  toas  res  judicata,  and 

that  the  irrevious  decision  was  a  bar  to 

the  jyroceedings. 
Judgment  of  the   High    Court  of  Justice 

{Kin^s     Bench     Division)     (rej)orted 

66  J.  P.  232)  reversed, 

R,  V.  H\ctchins{\SS\\  6  Q,  B,  D,  300 ;  45  J,  P. 
404,  distinguisfied. 

Appeal  of  the  respondents  from  the  judg- 
ment of  the  High  Court  of  Justice,  Kin^s 
Bench  Division  (Lord  Alverstone,  L.C.J., 
Darling  and  Channell,  JJ.)  upon  the 
following  case  stated  by  justices  in  and  for 
the  city  of  Wakefield. 

At  a  meeting  of  the  general  works  com- 
mittee of  the  corporation  of  the  city  of 
Wakefield  (hereinafter  called  the  appel- 
lants), held  on  November  26th,  1900,  the 
following  resolution  was  passed  :  "  That  in 
pursuance  of  s.  29  of  the  Wakefield  Cor- 
poration Act,  1887,  this  corporation  do  the 
following  private  street  works  in  the  private 
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street  known  as  Sludge  Lane  in  this  city, 
extending  from  Eastmoor  Road  for  a  dis- 
tance of  350  yards,  namely,  sewer,  level, 
metal,  flag,  kerb,  channel,  and  make  good 
such  street.  And,  further,  that  the  city 
surveyor  be  directed  to  prepare,  as  respects 
such  street  and  in  accoroance  with  the  pro- 
visions of  the  said  Act,  (a)  a  specification 
of  the  private  street  works  above  referred 
to,  witn  plans  and  sections  ;  (b)  an  esti- 
mate of  the  probable  expenses  of  the 
works ;  and  (c}  a  provisional  apportion- 
ment of  the  estimate  expenses  among  the 
premises  liable  to  be  charged  therewith 
under  the  said  Act." 

At  a  meeting  of  the  council  held  on 
December  11th,  1900,  the  foregoing  resolu- 
tion was  approved. 

At  a  subsequent  meeting  of  the  said 
general  works  committee,  held  on  January 
14th,  1901,  the  city  surveyor  accordingly 
laid  before  the  meeting  (a)  a  specification 
of  the  said  private  street  works,  with  plans 
and  sections  ;  (b)  an  estimate  of  the  pro- 
bable expenses  of  such  works  ;  and  (c)  a 
provisional  apportionment  of  the  esti- 
mated expenses  among  the  premises  liable 
to  be  charged  therewith.  And  a  resolution 
was  then  passed  by  the  said  committee : 
"That  it  be  recommended  to  the  council 
to  pass  a  resolution  approving  of  such 
specification,  plans  and  sections,  estimate 
and  provisional  apportionment,  and  to 
order  that  such  resolution  be  published  and 
copies  thereof  served  in  the  manner  re- 
quired by  the  Wakefield  Corporation  Act, 
1887." 

At  a  meeting  of  the  corporation  held  on 
February  12th,  1901,  a  resolution  was 
passed:  "That  the  specification^  of  the 
private  street  works  required  to  lie  carried 
out  in  that  portion  of  the  private  street 
known  as  Sludge  Lane,  in  this  city,  extend- 
ing from  Eastmoor  Road  for  a  distance  of 
350  yards,  together  with  the  plans  and 
sections  of  such  works,  the  estimate  of  the 
probable  expenses  of  such  works,  and  the 
provisional  apportionment  of  the  estimated 
expenses  among  the  premises  liable  to  be 
charged  therewith,  which  have  been  pre- 
pared by  the  citjr  surveyor  in  accordance 
with  the  instructions  given  to  him,  now 
laid  before  this  meeting,  be  approved  as 
required  by  the  Wakefield  Corporation 
Act,  1887  :  and,  further,  that  this  resolu- 
tion^ be  puolished  and  copies  served  in  the 
manner  required  by  the  said  Act."  The 
said  resolution  was  duly  published  as 
required  by  the  said  Act,  and  copies  of 
such  resolution   were  duly  served  on  the 
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owners  of  the  premises  shown  as  liable 
to  be  charged  in  the  said  provisional  ap- 
portionment. 

The  approved  specification,  plans  and 
sections,  estimate  and  provisional  appor- 
tionment were  during  one  month  from  the 
date  of  the  first  publication  of  the  said 
*  resolution  kept  deposited  at  the  corpora- 
tion offices,  and  open  to  inspection  at  all 
reasonable  times. 

Alfred  Green,  the  owner  of  certain 
premises  shown  in  the  said  provisional 
apportionment  as  liable  to  be  charged  with 
part  of  the  expenses  of  the  works  to  be 
carried  out  in  the  said  street,  did,  by 
notice  served  on  the  corporation  on  March 
16th,  1901,  object  to  the  proposals  of  the 
corporation  on  the  following  grounds : 
ri)  That  Sludge  Lane  is  not  and  does  not 
torm  part  of  a  street  within  the  meaning  of 
the  above  Act ;  (2)  that  Sludce  Lane  is  a 
highway  repairable  by  the  inhabitants  of 
the  city  of  Wakefield  at  large. 

George  Stubley,  Elizabeth  Cradock, 
Eobert  Cockell,  Joe  Baldwin  Cooke, 
George  Thorpe  Kenworthy,  and  Charles 
Bathhurst  Luis  Fernandes  and  George 
Frederick  Firth,  the  owners  of  premises 
shown  in  the  provisional  apportionment, 
also  did  by  notice  served  by  each  of  them 
upon  the  corporation  on  March  16th,  1901, 
object  to  the  proposals  of  the  corporation 
on  p-ounds  similar  to  those  set  forth  in  the 
notice  of  the  said  Alfred  Green. 

The  county  council  of  the  W^^t  Riding 
of  Yorks,  the  owners  of  certain  premises 
shown  in  the  provisional  apportionment, 
did  by  notice  served  upon  the  corporation 
on  March  16th,  1901,  object  to  the  pro- 
posals of  the  corporation  on  similar  grounds, 
with  the  following  additional  ground : 
That  the  said  alle^  street  is  a  highway 
repairable  bv  the  inhabitants  at  large,  and 
was  so  found  to  be  by  the  justices  of  the 
city  of  Wakefield  at  a  court  of  summary 
jurisdiction  held  at  Wakefield  aforesaid  on 
January  6th.  1898. 

The  montn  during  which  owners  of  pre- 
mises shown  in  the  provisional  apportion- 
ment as  liable  to  be  charged  with  any  part 
of  the  expenses  of  executing  the  works 
could    by   written    notice   object   to   the 

Proposals  of  the  corporation    expired   on 
larch  23rd,  1901. 

Messrs.  Claude,  Leatham  &  Co.  as 
solicitors  and  agents  for  and  on  behalf  of 
Lily  Nicholls  and  John  Bowick,  the  exe- 
cutors and  trustees  of  Thomas  Nicholls, 
deceased,  one  of  the  owners  shown  in  the 
provisional  apportionment  as  liable  to  be 
charged  with  some  part  of  the  expenses  of 
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the  works  proposed  to  be  carried  out  in 
Sludge  Lane  did  by  notice  served  upon  the 
corporation  on  April  20th,  1901,  object  to 
the  proposals  of  the  corporation  on  the 
grounds  (1)  That  Sludge  Lane  is  not  and 
does  not  form  part  of  a  street  within  the 
meaning  of  the  above  Act ;  (2^  That  Slud^ 
Lane  is  a  highway  repairable  oy  the  inhabi- 
tants of  the  city  of  Wakefield  at  large. 

On  July  10th,  1901,  the  corporation, 
in  pursuance  of  s.  31  of  the  saia  Act,  by 
Charles  James  Hudson,  town  clerk  of  the 
said  city,  made  application  to  Frederick 
Simpson  and  John  Oldroyd  Greaves,  Esqrs., 
justices  of  the  peace  sitting  as  a  court  of 
summary  jurisdiction  in  and  for  the  said 
city  to  appoint  a  time  and  place  for  deter- 
mining the  matter  of  all  the  said  objections, 
and  thereupon  the  said  Frederick  Simpson 
and  John  Oldroyd  Greaves  appointed 
July  25th.  1901,  at  the  Town  Hall,  Wake- 
field, for  determininff  the  matter  of  all  the 
said  objections,  and  we  the  undersigned 
Alfred  William  Stanfield.  Reuben  Reynolds, 
George  Webster,  and  Fred  Lee,  sat  as  a 
court  of  summary  jurisdiction  to  hear  and 
determine  the  matter  of  the  said  objections 
under  s.  31  of  the  said  Act  on  July  25th, 
1901,  at  the  Town  Hall,  Wakefield. 

It  was  admitted  by  all  the  objectors  that 
all  the  aforesaid  resolutions,  plans  and 
notices  had  been  passed,  prepared,  published 
and  given  by  the  corporation  in  accordance 
with  the  provisions  of  the  said  Act. 

It  was  objected  on  behalf  of  the  objectors 
that  the  matter  was  res  judicata  and  a 
certified  copy  of  an  order  of  three  justices 
of  the  pneace  sitting  as  a  court  of  summarv 
jurisdiction  in  and  for  the  city  of  Wakefield, 
dated  January  6th,  1898,  was  put  in  evidence 
in  support  of  the  objection. 

This  order  has  not  been  appealed  against 
and  remains  in  full  force  ana  effect. 

The  following  is  a  copy  of  the  order  of 
January  6th,  1898  : 

*  In  the  city  of  Wakefield.  Before  the 
court  of  summaiy  jurisdiction  sitting  at  the 
town  hall  in  the  said  city,  January  6ui^  1898. 
Whereas  the  mayor,  aldermen  and  citizens 
of  the  city  of  Wakefield,  in  exercise  of  the 
powers  vested  in  them  by  virtue  of  the 
Wakefield  Corporation  Act,  1887,  at  a 
meeting  duly  held  and  convened  on 
March  9th,  1897,  passed  a  resolution  of 
which  the  following  is  a  copy :  *  That  the 
specification  of  the  private  street  works 
required  to  be  carried  out  in  the  private 
street  commonly  known  as  Sludge  Dine  in 
this  city,  together  with  the  plans  and 
sections  of  such  works,  the  estimate  of  the 
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probable  expenses  of  such  works  and  the 
provisional  apportionment  of  the  estimated 
expenses  amonj^  the  premises  liable  to  be 
charged  therewith  which  had  been  preuared 
by  the  city  surveyor  in  accordance  witn  the 
instructions  given  to  him  now  laid  before 
this  meeting,  be  approved  as  required  by 
the  Wakefield  Corporation  Act,  1887,  and 
further  that  this  resolution  be  published 
and  copies  served  in  the  manner  required 
by  the  Act,'  and  whereas,  as  required  by  the 
said  Act.  the  said  resolution  was  duly 
publishea  and  copies  of  such  resolution 
were  duly  served  on  the  owners  of  the  pre- 
mises shown  as  liable  to  be  charged  in  the 
said  provisional  apportionment,  And  the 
approved  specification^  plans  and  sections, 
estimate  and  provisional  apportionment 
were  kept  deposited  at  the  corporation 
oflSces  and  open  to  inspection,  and  whereas 
in  accordance  with  the  provisions  of  the 
said  Act  the  following  owners,  namely, 
Frederick  Simpson.  Joe  Baldwin  Cooke, 
George  Stubley,  Tnomas  Nicholls.  Robert 
Cockell,  Alfred  Green,  George  Frederick 
Firth,  the  county  council  of  the  West  Riding 
of  Yorks,  and  George  Kenworthy  and 
Henry  Richardson,  as  executors  of  the  late 
Benmmin  Watson,  objected  to  the  proposals 
of  the  corporation  on  (inter  alia)  the  follow- 
ing ground  :  *  that  Slud^  Lane  is  a  high- 
way remirable  by  the  inhabitants  of  the 
city  of  Wakefield  at  large,'  and  whereas,  as 
further  required  by  the  said  Act,  the  corpo- 
ration, by  C.  J.  Hudson,  the  town  clerk  of 
the  said  city,  made  application  to  two  of 
her  Majesty^  justices  of  the  peace  acting  in 
and  for  the  city  of  Wakefield  on  Monday, 
November  1st,  1897,  as  a  court  of  summary 
jurisdiction  in  and  for  the  said  city,  to 
appoint  a  time  and  place  for  hearing  and 
determining  the  matter  cf  the  said  objec- 
tions .  .  .  and  whereas  Thomas  Taylor  and 
John  Oldroyd  Greaves,  two  of  her  Majesty's 
justices  of  the  peace  acting  in  and  for  the 
said  city  as  aforesaid,  and  on  the  date  afore- 
said, did  appoint  Monday,  December  20th, 
1897,  at  the  city  court-house,  for  hearing 
and  determining  the  matter  of  the  said 
objections  as  aforesaid,  from  which  day  the 
hearing  and  determining  the  matter  of  the 
said  objections  as  aforesaid  has  been  ad- 
journed to  this  day,  now  therefore  we,  the 
undersigned,  sitting  as  a  court  of  summary 
jurisdiction  in  pursuance  of  s.  31  of  the 
Wakefield  Corporation  Act  1887,  to  hear 
and  determine  the  matter  oi  all  such  objec- 
tions as  aforesaid,  do  hereby  determine 
that  the  following  objection,  namely,  that 
Sludge  Lane  is  a  highway  repairable  by  the 
inhabitants  at  large  of  the  city  of  Wakefield, 
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is  a  good  and  valid  objection.  Given  under 
our  nands  and  seals  (and  signed  by  the 
justices)." 

It  was  admitted  as  a  fact  by  all  parties 
that  the  resolutions,  ^  plans,  notices  and 
objections  referred  to  in  the  application  of 
July  10th,  1901,  referred  not  only  to  so 
much  of  Sludge  Lane  as  was  then  the 
subject  -  matter  of  the  proceedings  of 
January  6th,  1898,  but  also  to  an  additional 
length  of  eighty  yards  in  a  straight  line  and 
continuous  therewith. 

The  same  objectors  were  present  or  repre- 
sented at  the  hearing  on  July  25th,  1901,  as 
were  present  or  represented  at  the  hearing 
on  January  6th,  1898,  except  Frederick 
Simpson,  Thomas  Nicholls.  and  Henry 
Richardson.  Elizabeth  Craaock,  who  ob- 
jected on  July  25th,  1901,  was  not  an 
objector  at  the  hearing  on  January  6th, 
1898,  although  at  that  time  she  was  the 
owner  of  the  same  property  the  subject- 
matter  of  the  proceedings  of  July  25th, 
1901. 

The  property  belonging  to  Frederick 
Simpson  at  the  time  of  the  hearing  on 
January  6th,  1898,  was  included  in  the 
proceeding  of  July  25th,  1901,  as  belonging 
to  the  said  George  Stubley,  who  had  pur- 
chased the  property  from  Frederick  Simpson 
in  the  meantime.  The  said  Thomas  Nicholls 
died  some  time  before  the  present  proceed- 
ings, leaving  lily  Nicholls  and  John  Bowick 
his  executors  and,  as  such,  owners  of  the 
property  included  in  the  proceedings  of 
January  6th,  1898,  as  belonging  to  Thomas 
Nicholls. 

The  property  stated  to  belong  to  the 
said  George  Kenworthy  and  Henry 
Richardson  at  the  time  of  the  hearing  on 
January  6th,  1898,  was  their  property  as 
executors  of  Benjamin  Watson,  deceased, 
and  of  the  said  George  Kenworthy  ana 
Charles  B.  L.  Fernandes,  and  was  included 
in  the  proceedings  of  July  25th,  1901,  as 
belonging  to  the  said  George  Kenworthy 
and  Charles  B.  L.  Fernandes,  the  interest 
of  the  said  Benjamin  Watson  of  and  in  the 
said  property  having  been  acquired  by  the 
said  George  Xenworthy  and  Charles  B.  L. 
Fernandes  from  the  executors  of  Benjamin 
Watson.  It  was  admitted  that  the  said 
Charles  B.  L.  Fernandes  was  present  at  the 
hearing  on  Januai-y  6th,  1898,  and  expressed 
his  willingness  to  be  bound  by  the  proceed- 
ings on  that  occasion. 

It  was  contended  on  behalf  of  the 
objectors  that  as  the  court  of  summary 
jurisdiction  sitting  on    January  6th,  1898, 
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had  found  as  a  fact  that  Sludge  Lane  was 
a  highway  repairable  by  the  inhabitants  at 
large,  and  had  so  determined,  and  that  as 
the  subject-matter,  namely,  as  to  whether 
"Sludffe  Lane  was  a  highway  repairable  by 
the  inhabitants  at  large,''  and  the  parties, 
namely,  the  corporation  on  the  one  hand 
and  the  owners  of  the  property  abutting  on 
the  road  in  question  on  the  other  hand, 
were  the  same,  the  matter  was  res  judicata, 
and  the  corporation  were  therefore  estopped 
in  the  present  proceedings  by  the  detemuna- 
tion  of  the  court  on  January  6th.  1898. 

It  was  contended  on  behalf  of  the  corpora- 
tion, on  the  authority  of  B.  v.  Hutchina 
(1881),  6  Q.  B.  D.  300 ;  45  J.  P.  404,  that 
the  court  on  January  6th,  1898,  had  no 
power  to  try  the  question  whether  Sludge 
Lane  was  a  highway  repairable  by  the 
inhabitants  at  large,  that  the  subiect-matter 
was  not  the  same  by  reason  of  the  corpora- 
tion having  taken  a  greater  length  of  road 
than  on  the  previous  occasion,  and  proposed 
to  do  the  work  in  a  different  manner ;  and 
that  the  parties  were  not  the  same,  as  some 
of  the  property  had  changed  hands  since  the 
previous  hearing,  and  one  owner  now  ob- 
jected who  did  not  object  then.  It  was 
urged  on  behalf  of  the  corporation  that 
since  the  proceedings  of  January  6th,  1898, 
they  had  discovered  and  intended  to  adduce 
in  evidence  certain  additional  facts  relevant 
to  the  objection  that  Sludge  Lane  was  a 
highway  repairable  by  the  inhabitants  at 
larce. 

The  justices  were  of  opinion  that  the 
principle  decided  in  B,  v.  Autchins,  supray 
did  not  apply,  because  the  only  matter  the 
court  sitting  on  January  6th,  1898,  and  the 
court  sitting  on  July  25th,  1901,  had  to 
decide  was  whether  the  road  in  question 
was  a  highway  repairable  by  the  inhabitants 
at  large,  that  being  one  of  the  objections 
raised  by  the  owners  under  s.  30  of  the 
Wakefield  Corporation  Act,  1887,  the 
matter  of  which  objection  the  respective 
courts  were  called  upon  to  determine.  They 
^ere  also  of  opinion  that  the  fact  of  the 
corporation  extending  the  portion  of  the 
road,  the  manner  in  which  it  was  proposed 
to  be  dealt  with,  the  change  of  ownership  of 
some  of  the  property  abutting  on  it  under 
the  circumstances  narrated  in  this  case,  and 
the  fact  that  one  of  the  owners  objected  on 
the  latter  occasion  and  not  on  tne  former 
did  not  idffect  directly  the  question  between 
the  parties  and  immediately  before  the 
court.  They  were  also  of  opinion  that  the 
objection  that  Sludge  Lane  was  a  highway 
repairable  by  the  inhabitants  at  larse 
referred  to  in  the  application  of  July  lOtn, 
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1901,  was  the  same  question  which  was 
decided  on  the  hearing  on  January  6th, 
1898,  and  they  therefore  determined  that 
the  matter  was  resjvdvcata^  and  declined  to 
hear  any  evidence  or  go  into  the  merits  of 
the  objection,  and  ordered  the  corporation 
to  pay  the  costs  of  the  objectors.  The  cor- 
poration questioned  such  determination  on 
the  ^ound  that  it  was  erroneous  in  law. 

The  judgment  of  the  court  was  requested 
as  to  whether  the  justices  were  correct  in 
law  in  their  determination  as  aforesaid ;  and. 
if  not,  as  to  what  should  be  done  or  orderea 
in  the  premises. 

The  sections  of  the  Wakefield  Corpora- 
tion Act,  1887  (50  &  51  Vict.  c.  Ixxi.)  (which 
are  similar  to  ss.  6—8  of  the  Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57),  are 
as  follows : 

Section  29  (1) :  "  Where  any  street  or 
part  of  a  street  is  not  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  made 
good  and  lighted  to  the  satisfaction  of  the 
corijoration,  the  corporation  may  from  time 
to  time  resolve  with  respect  to  such  street 
or  part  of  a  street  to  do  any  one  or  more  of 
the  following  works  (in  this  Act  called 
private  street  works) ;  that  is  to  say  to 
sewer,  level,  pave,  metal,  flag,  channel,  or 
make  good,  or  to  provide  proper  means  for 
lighting  such  street  or  part  of  a  street ;  and 
the  expenses  incurred  by  the  corporation  in 
executmg  private  street  works  shall  be  ap- 
portioned (subject  as  in  this  Act  mentioned) 
on  the  premises  fronting,  adjoining  or 
abutting  on  such  street  or  part  of  a  street. 
Any  such  resolution  may  include  several 
streets  or  parts  of  streets,  or  may  be  limited 
to  any  part  or  parts  of  a  street. 

"(2)  The  surveyor  shall  prepare  as  re- 
spects each  street  or  part  of  a  street : 

"  (a)  A  specification  of  the  private  street 
works  referred  to  in  the  resolution,  with 
plans  and  sections  (if  applicable) : 

"  (b)  An  estimate  of  the  probaole  expenses 
of  the  works  ;  ^ 

"  (c)  A  provisional  apportionment  of  the 
estimated  expenses  among  the  premises 
liable  to  be  charged  therewith  under  this 
Act.  Such  specification,  plans,  sections, 
estimate  and  provisional  apportionment 
shall  comprise  the  particulars  prescribed  in 
part  I.  of  the  schedule  to  this  Act,  and 
shall  be  submitted  to  the  corporation,  who 
may  by  resolution  approve  the  same 
respectively  with  or  without  modification  or 
addition  as  they  think  fit. 

"(3)  The  resolution  approving  the  specifi- 
cation, plans,  and  sections  (if  any),  estimates 
and  provisional  apportionments,    shall  be 
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published  in  the  manner  prescribed  in 
part  II.  of  the  schedule  to  this  Act,  and 
copies  thereof  shall  be  served  on  the  owners 
of  the  premises  shown  as  liable  to  be  charged 
in  the  provisional  apportionment  within 
seven  days  after  the  date  of  the  first  publi- 
cation. During  one  month  from  the  date  of 
the  first  publication  the  approved  specifica- 
tions, plans,  and  sections  (if  any),  estimates, 
and  provisional  apportionments  (or  copies 
thereof  certified  by  the  surveyors)  shall  be 
kept  deposited  at  the  corporation's  offices, 
and  shall  be  open  to  inspection  at  all  reason- 
able times." 

Section  30:  "During  the  said  month 
any  owner  of  any  premises  shown  in  a  pro- 
visional apportionment  as  liable  to  be 
charged  with  any  part  of  the  expenses 
of  executing  the  works  may,  by  written 
notice  served  on  the  corporation,  object 
to  the  proposals  of  the  corporation  on 
any  of  the  following  grounds  (that  is  to 


^  (a)  That  an  alleged  street  or  part  of  a 
street  is  not  or  does  not  form  part  of  a 
street  within  the  meaning  of  this  Act ; 

"  (b)  That  a  street  or  part  of  a  street  is 
(in  whole  or  in  part)  a  highway  repairable 
by  the  inhabitants  at  large  ; 

"(c)  That  there  has  been  some  material 
informality,  defect,  or  error  in  or  in  respect 
of  the  resolution,  notice,  plans,  sections,  or 
estimate : 

"  (d)  Tnat  the  proposed  works  are  insuffi- 
cient or  unreasonable,  or  that  the  estimated 
expenses  are  excessive  ; 

"  (e)  That  any  premises  are  to  be  excluded 
from  or  inserted  in  the  provisional  appor- 
tionment ; 

"  (f)  That  the  provisional  apportionment 
is  incorrect  in  respect  of  some  matter  of  fact 
to  be  specified  in  the  objection  or  (where 
the  provisional  apportionment  is  made  with 
regard  to  other  considerations  than  frontage) 
as  hereinafter  provided  in  respect  of  the 
degree  of  benefit  to  be  derived  by  any 
persons,  or  the  amount  or  value  of  any 
work  already  done  by  the  owner  or  occupier 
of  anv  premises. 

"  For  the  purposes  of  this  Act  ioint 
tenants  or  tenants  in  common  may  ooiect 
through  one  of  their  number  authorised  in 
writing  under  the  hands  of  the  mc^ority 
of  such  joint  tenants  or  tenants  in  common." 

Section  31  (1)  :  "  The  corporation  at  any 
time  after  the  expiration  of  the  said  month 
may  apply  to  a  court  of  summary  jurisdic- 
tion to  appoint  a  time  for  detennining  the 
matter  ot  all  objections  made  as  in  this 
Act  mentioned,  and  shall  publish  a  notice 
of  the  time  and  place  appointed,  and  copies 
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of  such  notice  shall  be  served  upon  the 
objectors ;  and  at  the  time  and  place  so 
appointed  any  such  court  may  proceed  to 
hear  and  determine  the  matter  of  all  such 
objections  in  the  same  manner  as  nearly  as 
ma^^  be,  and  with  the  same  powers  and 
subject  to  the  same  provisions  with  respect 
to  stating  a  case,  as  if  the  corporation  were 
proceeding  summarily  against  the  objectors 
to  enforce  payment  of  a  sum  of  money 
summarily  recoverable. 

"  The  court  may  quash  in  whole  or  in 
part  or  may  amend  the  resolution,  plans, 
sections,  and  estimates,  and  provisional 
apportionments  or  any  of  them,  on  the 
application  either  of  any  objector  or  of  the 
corporation.  The  court  may  also,  if  it 
thinks  fit,  adjourn  the  hearing  and  direct 
any  further  notices  to  be  given. 

"(2)  No  objection  whicn  could  be  made 
under  this  Act  shall  be  otherwise  made  or 
allowed  in  any  court,  proceeding  or  manner 
whatsoever. 

"  (3)  The  costs  of  any  proceedings  before 
a  court  of  summary  jurisdiction  in  relation 
to  objections  under  this  Act  shall  be  in  the 
discretion  of  the  court,  and  the  court  shall 
have  power,  if  it  thinks  fit,  to  direct  that 
the  whole  or  any  part  of  such  costs  ordered 
to  be  paid  by  an  objector  or  objectors  shall 
be  paid  in  the  first  instance  by  the  corpora- 
tion, and  charged  as  part  of  the  expenses  of 
the  works  on  the  premises  of  the  objector  or 
objectors  in  such  proportions  as  may  appear 
just." 

The  Divisional  Court  held  that  the 
previous  determination  that  the  street  in 
question  was  a  highway  repairable  by  the 
inhabitants  at  large  was  not  a  bar  to  the 
proceedings  in  this  case. 

Danckwerts^  K.C.,  and  CompHon  for  the 
respondents. — The  decision  of  the  justices 
was  right.  The  case  of  B,  v.  HutchinSy 
iuproy  is  distinguishable.  That  was  a 
decision  under  the  Public  Health  Act, 
1876,  and  the  sections  under  which  it  was 
decided  are  entirely  different  from  the 
sections  in  the  Wakefield  Corporation  Act, 
1887.  Under  this  statute  the  question 
whether  the  street  is  a  highway  repairable 
by  the  inhabitants  at  large  is  one  of  the 
questions  which  the  justices  are  specifically 
given  power  to  determine.  The  object  of 
the  Act  was  to  provide  that  objections 
should  be  determined  once  and  for  all 
before  expense  had  been  incurred  in  carry- 
ing out  the  works.  The  decision  of  the 
justices  as  to  the  status  of  the  street  is 
final  and  is  binding  upon  all  the  world. 
They  also  referred  to  Ji,  v.   HartingUm 
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Middle  Quarter  Toumship  (1855),  4  E.  &  B. 
780  ;  B,  V.  HaughUm  (1853),  1  E.  &  B.  501  ; 
and  R.  v.  Blakemore  (1852),  2  Den.  C.  C. 
410.    (They  were  stopped  by  the  court.) 

Macmorrany  K.Cl,  and  W.  Senior,  for 
the  corporation.— The  decision  in  Ji,  v. 
Hutchins,  svpra.  applies  to  the  present  case. 
The  objections  that  maybe  taken  under  the 
Wakefield  Corporation  Act  are  those  that 
could  be  taken  imder  the  old  procedure, 
but  previously  they  were  taken  at  a  later 
stage  of  the  proceedings.  Section  31  pro- 
vides that  the  justices  may  proceea  to 
hear  and  determine  the  matter  of  such 
objections  as  if  the  corporation  were  pro- 
ceeding summarily  against  the  objectors  to 
enforce  payment  of  a  sum  of  money,  and 
the  meaning  of  that  is  that  the  justices 
are  to  do  exactly  as  they  could  have  done 
upon  a  summons  under  s.  150  of  the  Public 
Health  Act,  1875.  The  justices,  therefore, 
had  no  power  to  decide  whether  the  street 
was  a  highway,  but  onl^  to  quash  the  pro- 
ceedings. B»  V.  HutchvfiSy  supra,  decided 
that  uie  determination  of  the  justices 
under  s.  150  of  the  Public  Health  Act  is 
not  a  judgment  in  rem,  and  does  not  even 
create  an  estoppel  between  the  parties: 
and  that  case  cannot  be  distinguishea 
from  the  present  one.  There  are  many 
cases  in  which  justices  have  to  determine 
incidentally  questions  of  this  kind.  For 
example,  in  cases  of  obstruction  to  a  high- 
way &e  justices  must  determine  whether 
or  not  the  road  is  a  highway,  but  that  is 
neither  a  judgment  m  rem  nor  an  estoppel 
between  the  parties.  In  this  case  the 
justices  had  no  power  to  determine  that 
the  street  was  a  highway  repairable  by  the 
inhabitants  at  large  except  for  the  purpose 
of  deciding  the  matter  before  them.  They 
also  referred  to  Bishton  v.  Hadingden  Cor- 
paratum,  [1898]  1  Q.  B.  294  ;  62  J.  P.  85  ; 
and  AtUyniey '  General  for  Trinidad  v. 
Erich4,  [1893]  A.  C.  518. 

BanckwerU,  K.C..  in  reply  referred  to 
B.  V.  Hickling  (1845),  7  Q.  B.  880. 

Vaughan  Williams,  L. J.— I  regret  to 
say  that  I  have  arrived  at  a  conclusion 
different  from  that  arrived  at  hy  the  learned 
judges  in  the  court  below,  i  need  hardly 
say  that  I  should  not  ^ve  judgment  in 
opposition  to  their  decision  unless  I  felt 
very  clearly  that  I  could  not  support  it. 
The  judgment  of  the  Loed  Chief  Justice 
was  CMised  on  the  decision  in  B,  v.  Hutchins, 
supra,  and  he  expressly  said  that  in  his 
opmion  there  is  nothing  in  this  case  to 
differentiate  it  from  that  decision.  The 
special  case  here  is  stated  in  respect  of  the 
provisions  of  a  local  Act  which  was  passed 
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as  the  result  of  that  decision,  but  although 
the  case  is  thus  stated,  the  terms  of  the 
local  Act,  so  far  as  they  are  material^  are 
identical  with  the  terms  of  the  Pnvate 
Street  Works  Act,  1892.  The  latter  is  an 
Act  the  application  of  which  only  arises 
upon  its  adoption  by  the  local  authority,  but 
I  think  that  the  legislature,  by  passing  it, 
did  indicate  their  view  with  respect  to  these 
matters,  and  it  is  not  an  unreasonable 
inference  to  draw  from  the  sections  one 
finds  in  the  local  Act  and  this  Act  that  the 
legislature  did  intend  to  deal  with  the 
difficulties  of  procedure  which  had  arisen  in 
times  gone  by.  With  regard  to  the  various 
matters  the  mana^ment  of  which  is  cast 
upon  local  authorities  in  the  interest  of  the 
inhabitants,  it  has  been  found  desirable  that 
as  much  finality  as  is  possible  shoidd  be 
obtained  at  the  earliest  possible  date.  If 
the  state  of  things  is  sucn  that  objections 
to  the  work  which  the  local  authority  pro- 

Cto  do  cannot  be  tested  until  the  work 
been  done  and  considerable  expense 
incurred,  it  is  obviously  a  great  misfortune 
both  for  the  local  authority  and  for  object- 
ing inhabitants.  In  some  cases  the  objection 
may  be  personal  to  the  objector ;  in  other 
cases  the  objection  may  go  to  the  root  of  the 
right  of  the  local  autnority  to  execute  the 
works.  For  instance,  an  objection  that  the 
street  is  a  highway  repairable  by  the 
inhabitants  at  large  is  not  personal  to  the 
objector,  but  is  one  which  goes  to  the  root 
of  the  right  of  the  local  authority  to  put 
their  statutoiy  powers  in  force.  On  the 
other  hand,  if  tne  objection  is  personal  to 
the  objector — for  example,  that  tne  objector 
has  been  improperly  included  in  the  pro- 
visional apportionment  as  a  frontager,  or 
.that  a  frontager  who  ought  to  have  been 
included  has  been  omitted— it  is  obviously 
inconvenient  that  a  work  for  the  benefit  of 
the  whole  district  should  have  to  be 
abandoned  on  account  of  such  a  defect  m 
the  scheme.  Whatever  legislation  one  has 
to  construe,  one  would  hesitate  very  much 
to  construe  that  legislation  in  such  a  way 
as  to  prevent  the  local  authority  from  resum- 
ing that  scheme  when  such  an  objection  was 
disposed  of.  If  the  objection  is  one  which 
is  not  personal  but  in  its  nature  permanent, 
and  which  involves  a  condition  precedent  to 
the  subject-matter  coming  withm  the  scope 
of  the  Act  of  Parliament  at  all,  it  is  much 
better  that  it  should  be  decided  and  disposed 
of  once  and  for  all.  With  regard  to  the 
case  of  B,  v.  Huichins^  smnu,  I  think 
that  the  decision  of  Lord  Selborne  and 
Brett,  L.J.,  was  simply  a  decision  that  in 
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that  particular  case  the  only  power  the 
justices  had  was  to  decide  whether  or  not  a 
particular  person  ought  to  be  ordered  to 
pay  a  sum  of  money.  There  was  no 
authority  given  to  the  justices  by  the  Act 
in  question  in  that  case  to  deal  directly 
with  any  other  Question,  and  under  those 
circumstances,  although  incidentally  the 
question  as  to  whether  or  not  the  road  was 
a  highway  repairable  by  the  inhabitants  at 
large  had  necessarily  to  be  determined,  yet 
that  was  not  the  subject-matter  of  the  direct 
decision  within  the  jurisdiction  of  the 
justices.  In  addition  to  that,  the  objection 
was  one  which  was  made  by  a  frontager  on 
his  own  account,  and  although  the  decision 
might  raise  an  estoppel  as  between  the 
same  parties^  it  was  not,  in  form  at  all 
events,  a  decision  which  would  be  binding 
as  between  the  local  authority  and  other 
frontagers.  I  mention  that  because  I  think 
it  was  the  ground  upon  which  Lord  Sel- 
BORNE  differed  from  Lush  and  Field,  JJ. 
Those  learned  judges  dealt  with  the  case 
somewhat  upon  the  lines  of  B,  v.  Harting- 
ton  Middle  Quarter  Toumship,  supra,  and 
B,  V.  Haughton,  supra,  in  which  the 
decisions  in  question  were  in  respect  of  a 
public  matter  by  persons  having  a  duty  in 
respect  of  that  matter,  and  it  was  held  that 
in  cases  like  those,  in  the  interests  of  the 
public,  the  findings  were  findings  which 
ought  to  be  treated  as  conclusive  evidence 
in  any  court  into  which  they  came.  If  not 
in  form  judgments  in  rem  they  were  at  all 
events  in  all  their  essentials  judgments  in 
rem.  In  those  cases  there  were  judgments 
affectinff  the  status  in  which  the  whole  of 
the  puolic  were  interested;  there  were 
decisions  of  competent  courts  at  the  instance 
of  public  authorities  having  a  duty  in  the 
matter,  and,  as  I  understand  it,  Lord  8el- 
borne's  decision  was  that  it  could  not  be 
said  in  the  case  of  B,  v.  ffutchins,  supra,, 
that  the  justices  had  anything  more  than 
the  limited  authority  to  order  whether  A.  B.. 
a  frontager,  should  pay  a  particular  sum  oi 
money,  and  also  to  decide  the  collateral 
matter  as  to  whether  or  not  the  road  was  a 
highway,  although  that  had  necessarily  to 
be  deciaed  before  they  could  come  to  a  con- 
clusion as  to  the  liability  of  the  frontager 
and  as  to  whether  he  ought  to  have  an 
order  made  against  him.  It  was  not  a 
decision  with  reference  to  status  in  the 
sense  in  which  the  cases  to  which  I  have 
referred  were.  I  accept  entirely,  as  I  am 
bound  to  do.  Lord  Selborne's  decision,  and 
I  believe  that  in  what  I  am  now  saying  I  am 
following  not  only  the  letter,  but  the  spirit 
of  his  decision,  and  I  am  very  far  from 
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saying  that  if  this  objection,  which  happens 
to  be  the  identical  objection  in  words  as 
to  the  street  or  roaa  in  question  being 
a  street  or  road  repairable  by  the  inhabi- 
tants at  large^  had  arisen  now  without  any 
fresh  legislation  having  intervenecL  this 
court  would  not  now  be  bound  to  apply  and 
follow  the  decision  in  B.  v.  Uutchins^  supra, 
I  only  wish  to  add  that  in  the  case  of 
Attomei/'General  of  Trinidad  v.  EricJU^ 
»wpra^  it  seems  to  me  that  the  judgment  of 
the  Privy  Council  took  exactly  this  view 
of  the  meaning  of  the  decision  in  R,  v. 
Hutchins,  supray  and  also  took  the  view  I 
have  just  been  stating  as  to  what  consti- 
tutes a  decision  which  is  binding  upon  us. 
That  being  so,  I  will  now  turn  to  the  Act  of 
Parliament.  It  cannot  be  doubted  but  that 
the  state  of  the  law  and  the  procedure  at 
the  time  when  B,  v.  Hutchins,  mpra^ 
was  decided  was  extremely  unsatisfactory. 
Whichever  mode  an  objector  wished  to  take 
of  the  three  modes  whicn,  as  Mr.  Macmorran 
pointed  out,  were  open  to  him  by  way  of 
objection  to  the  scheme  proposed  by  the  local 
authority,  the  objection  never  could  be  taken 
in  such  a  way  that  it  prevented  the  wasting 
of  money  ana  time,  and  it  was  very  desirable 
that  this  state  of  affairs  should  be  altered. 
It  was  also  very  desirable  that  under  proper 
conditions  in  proper  cases  it  should  be 
possible  to  get  a  decision  once  and  for  all 
which  should  bind  everyone  ;  and  local 
authorities  having  to  deal  with  this  matter 
and  probably  understanding  the  interests  of 
the  inhabitants  in  the  particular  localities 
where  they  had  jurisdiction,  seem  to  have 
come  to  Parliament  from  time  to  time  with 
Acts  like  this  local  Act,  which  has  received 
the  general  approval  of  the  legislature  by 
ite  embodiment  in  the  Private  Street  Works 
Act,  1892.  The  legislature  has  thought  fit 
to  put  it  before  local  authorities  as  a  piece 
of  legislation  which  they  may  properly 
adopt.  Now  when  one  comes  to  look  at  the 
Act  in  question  in  this  case  one  finds  in 
8.  30  a  list  of  the  grounds  upon  which  objec- 
tions may  be  made.  I  do  not  wish  to  read 
them  at  length,  but  (a)  is  what  I  may  call  a 
root  objection,  so  also  is  (b),  and  one  of  such 
a  character  that  nothing  could  ever  amend 
or  get  rid  of  it.  Then  one  finds  (c),  which 
is  in  the  nature  of  an  objection  which  may 
be  amended  as  to  the  informalities  or  de- 
fects in  the  estimates  ;  (d)  also  is  an  objec- 
tion that  the  oroposed  works  are  insufficient 
or  unreasonable,  or  that  the  estimated 
exi)enses  are  excessive.  Those  are  matters 
which  may  be  amended  and  put  right. 
Under  (e)  it  may  be  objected  that  any  pre- 
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mises  are  to  be  excluded  from  or  inserted  in 
the  orovisional  apportionment.  That  also 
may  oe  put  right.  One  of  the  great  diffi- 
culties that  the  local  authorities  used  to 
have  was  that  when  an  objection  was  taken 
that  some  person  had  been  improperly 
excluded  or  inserted  in  the  provisional 
apportionment  as  a  frontager,  it  very  often 
put  the  local  authority  to  the  trouble  of 
beginning  6igain  ah  initio.  Then  (f)  is  that 
the  provisional  apportionment  is  incorrect. 
That,  again,  is  obviously  a  matter  which  can 
be  amended.  Those  being  the  grounds 
upon  which  objections  may  be  based,  one 
comes  to  s.  31,  which  provides  as  follows : 
(The  Lord  Justice  read  s.  31  (1)  and  (2), 
supra,)  It  seems  to  me  that  it  is  impossiole 
to  read  s.  31  without  seeing  that  it  is  a 
section  drawn  with  reference  to  the  specific 
objections  which  are  set  out  in  s.  30  as 
being  the  objections  which  objectors  may 
make  and  which  must  be  made  within  the 
limited  time.  If  the  objection  is  one  that 
goes  to  the  root  of  the  matter,  then  the 
court  of  summary  jurisdiction  is  to  deal 
with  it,  and  is  obviously  intended  to  deal 
with  it,  by  affirming  or  ne^tiving  the  objec- 
tion, if,  on  the  other  hand,  the  objection 
is  one  that  does  not  go  to  the  root  of  the 
matter,  but  is  one  which  may  be  put  right, 
like  the  objections  (c),  (d),  (e)  and  (f),  then 
the  justices  may  and  ou^ht  to  apply  the 
remedy  which  is  indicated  m  s.  31.  It  may 
be  that  the  best  remedy  is  to  commence  the 
scheme  afresh,  but,  of  course,  that  can 
never  apply  in  a  case  where  the  objection  is 
of  such  a  nature  that  if  affirmed  it  is  per- 
manent and  must  always  remain.  In  any 
other  case  it  mav  be  convenient  that  the 
local  authority  should  commence  afresh — 
there  may  be  a  mistake ;  then  to  proceed  on 
the  old  lines  would  only  confuse  and  lead  to 
unnecessaiy  expenditure  ;  or,  it  may  be  that 
the  objection  is  a  small  one,  and  then  an 
amendment  may  be  made.  But  be  that  as 
it  may,  it  is  obvious  that  the  legislature 
intended  that  the  objections  should  be  dealt 
with  once  and  for  all — not  necessarily  in 
such  a  way  as  to  defeat  the  scheme  and 
deprive  the  locality  of  the  benefit  of  the 
action  of  the  local  authority  representing 
it  in  the  future— but  dealt  with  once  and 
for  all.  Under  those  circumstances,  in 
my  judgment,  if  there  is  an  objection  of  the 
character  of  the  one  which  is  taken  in  this 
case,  namely,  that  the  road  or  street  is  a 
highway  repairable  by  the  inhabitants  at 
large  and  tnerefore  not  within  the  juris- 
diction of  the  local  authority  for  this 
purpose  at  all,  this  Act  of  Parliament  did 
intend  that  the  matter  should  be  decided 
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once  and  for  all.  I  cannot  see  that  anv  evil 
consequences  will  follow  from  so  holding. 
It  seems  to  me  that  as  the  legislature  has 
provided  for  every  person  interested  heins 
present  and  being  heard  if  he  thinks  fit,  and 
has  also  provided  for  the  justices  dealing 
with  every  form  of  objection  by  a  simple 
affirmance  or  a  simple  denial,  or  by  quash- 
ing the  resolution,  or  granting  an  amend- 
ment of  the  resolution,  or  the  estimates,  or 
anything  else  that  may  be  necessary,  it  is 
in  the  interests  of  everyone  that  the  litiga- 
tion and  disputes  upon  those  questions 
should  be  decided  once  and  for  all,  and  I  do 
not  think  there  is  anything  in  the  decision 
in  E.  V.  Hutchins^  supra,  which  prevents  us 
from  coming  to  that  conclusion.  In  my 
opinion  it  is  the  natural  inference  to  be 
drawn  from  this  local  Act  and  from  the 
Private  Street  Works  Act,  1892.  In  my 
judgment,  therefore,  we  are  bound  to 
come  to  a  decision  different  from  that 
arrived  at  by  the  King's  Bench  Division. 
I  think  the  decision  of  the  justices,  having 
regard  to  the  provisions  of  this  statute,  was 
perfectly  right  and  that  we  ought  so  to 
answer  the  question  which  appears  at  the 
end  of  the  special  case. 

Stirling,  L.J. — I  am  not  prepared  to 
differ  from  the  opinion  that  has  oeen  ex- 
pressed by  Vauohan  Williams,  L. J.,  but  I 
feel  bound  to  say  that  I  have  entertained 
and  still  entertain  very  considerable  doubts 
as  to  whether  the  effect  of  s.  31  of  the  Act  is 
as  has  been  stated.  I  doubt  whether  the 
legislature  meant  to  do  more  than  this — to 

Srovide  a  speedy  and  inexpensive  mode  of 
etermining  the  question  whether  the  par- 
ticular scheme  of  works  put  forward  by  the 
corporation  was  to  proceed  or  not,  and  for 
that  purpose,  and  for  that  purpose  only,  it 
decided  upon  the  objections  which  are 
specified  in  the  Act.  Ihesitate  to  come  to 
tne  conclusion  that  the  legislature  intended 
to  entrust  the  magistrates  with  the  power 
of  deciding  for  all  time  whether  a  particular 
street  was  or  was  not  a  highway  repairable 
by  the  inhabitants  at  large.  At  the  same 
time  I  feel  the  great  force  of  the  arguments 
which  have  been  stated  in  the  judgment 
which  has  iust  been  delivered,  and  with 
which  my  brother  Mathew  agrees,  and 
upon  the  whole  I  think  it  is  better  to 
agree  with  the  judgment  which  has  been 
pronounced. 

Mathew.  L.J. — I  agree  that  this  appeal 
must  be  allowed.  The  only  question  is 
whether  this  court  is  bound  m  this  case  to 
follow  the  decision  in  B.  v.  ffutchinsy  supra. 
In   my  opinion    that    decision  is  not  ap- 
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plicable  to  the  present  case.    In  the  first 

Slace,  it  was  a  decision  upon  a  totally 
ifferent  Act  of  Parliament  from  the  one 
with  which  we  are  dealing.  It  was  a 
decision  under  the  Public  Health  Act,  1875, 
under  which  the  Question  to  be  determined 
was  the  liability  of  an  individual  to  pay  a 
proportion  of  the  expenses.  It  was  open  to 
nim  to  make  a  variety  of  objections  to  the 
course  which  had  been  taken  with  reference 
to  the  expenses  and  the  apportionment.  It 
was  a  highly  inconvenient  state  of  thin^ 
but  the  proceedings  ended  in  what  was  in 
form  an  action  to  recover  the  amount  of  his 
contribution.  In  the  Queen's  Bench  Divi- 
sion it  was  held  that  the  ordinary  principle 
applied,  and  that  the  matter  having  been 
once  discussed  and  adjudicated  upon  be- 
tween the  same  parties,  the  question  could 
not  be  raised  agam.  PSrevious  proceeding 
against  the  same  individual  had  ended  m 
the  determination  of  the  justices  that  the 
street  was  a  highway  repairable  by  the 
inhabitants  at  large.  Fresh  proceedings 
were  taken,  and  then  the  justices  came  to  a 
different  conclusion.  Lush  and  Field,  J  J., 
considered  that  the  prior  proceedings  were 
binding  between  the  corporation  and  the 
individual.  The  case  came  before  the 
Court  of  Appeal,  and  that  decision  was 
overruled,  it  was  held  that  the  matter 
was  not  to  be  determined  by  analogv  to  an 
ordinary  action,  and  that  there  could  be  no 
estoppel  for  the  reason  that  a  number  of 
other  persons  who  had  not  had  an  oppor- 
tunity of  being  heard  were  concerned  in  the 
determination  of  the  question.  A  further 
ground  was  that  the  question  as  to  the 
character  of  the  road  was  incidental  only. 
It  appears  from  the  jud^ient  of  Lord 
Selborne  that  he  was  largely  influenced  by 
considerations  with  reference  to  the  jposition 
of  the  other  frontagers.  He  said  (6  Q.  B,  D., 
at  p.  305):  "To  hold  the  Crown  or  the 
urban  authority  estopped  for  ever  from 
claiming  payment  of  the  defendant's  quota 
of  any  other  expenses  of  a  like  character 
afterwards  incurred  in  respect  of  the  same 
street,  because  on  May  7th,  1874,  the  justices 
in  petty  sessions  held  the  street  to  be  a  high- 
way repairable  by  the  inhabitants  at  large, 
would  (if  it  were  really  not  such  a  highway) 
be  to  deprive  the  other  adjoining  land- 
owners wno  were  not  parties  or  privy  to 
the  proceedings,  of  their  statutable  right  to 
have  a  just  rateable  contribution  from  the 
defendant  and  his  successors  in  estate  to  all 
future  expenses  among  all  the  adjoining 
owners  under  s.  150  of  the  Public  Health 
Act."  It  appears  to  me  that  that  view  of 
the  position  of  the  frontagers,  and  the  view 


MAGISTERIAL   CASES. 


CORPOEATION   OP    WaKEFIELD    V,  CoOKE 
AND  OtHEBS. 

that  the  decision  in  the  particular  case  was 
incidental,  were  the  grounds  upon  which  the 
judgments  were  pronounced.  Now,  has 
that  case  any  reference  to  the  case  before 
us  ?  It  is  a  aecision  arrived  at  in  the  year 
1881.  It  was  obvious  that  the  consequences 
of  such  a  decision  would  be  that  no  hnality 
could  possibly  be  obtained  in  certain  cases, 
and,  therefore,  the  Wakefield  Corporation 
Act  of  1887  provided  for  a  totally  diflFerent 
scheme  of  arrangements,  and  that  Act  was 
followed  by  the  public  Act  of  1892.  What 
is  the  scheme  of  this  recent  legislation  ?  It 
seems  to  me  that  it  was  intended  to  avoid 
any  such  questions  as  were  determined  in 
E.  y.  Hutchinsy  supra.  Elaborate  pre- 
cautions are  taken  tnat  proceedings  before 
the  iustices  shall  not  be  deemed  to  be  pro- 
ceedings between  the  local  authority  and 
an  individual,  and  arrangements  are  made 
that  everv  objection  that  may  be  made  by 
different  frontagers  shall  come  before  the 
justices  at  the  same  time.  The  Acts  point 
out  the  character  of  the  Questions  that  may 
be  raised,  and  one  of  tnem  is  the  really 
important  one  whether  the  street  is  a  high- 
way repairable  by  the  inhabitants  at  large. 
That  is  an  issue  distinctly  capable  of  being 
raised.  It  is  the  issue  which  was  raised  in 
this  case,  and  the  justices  in  the  first 
instance  pronounced  the  opinion  that 
this  road  was  a  highway,  ana  that  there- 
fore the  frontagers  were  not  liable.  The 
corporation  were  not  satisfied  with  that 
decision,  and  commenced  a  second  pro- 
ceeding which  was,  in  mv  judgment,  between 
the  same  parties  as  the  first  proceeding. 
The  object  of  the  Act  was  to  bring  all 
objectors  before  the  court,  and  to  have  the 
matter  settled  once  and  for  all.  Section  31 
is  perfectly  clear  upon  that  point.  Sub-s.  (2) 
is  entirely  in  the  same  spirit  as  the  rest  of 
the  section.  All  the  frontagers  had  the 
opportunity  of  being  heard  before  the 
decision  of  the  magistrates  was  pronounced, 
and  in  my  opinion  that  decision  determined 
as  between  the  corporation  and  the  front- 
agers the  status  of  the  street,  and  is  bind- 
ing. I  agree,  therefore,  that  the  appeal 
should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  respondents :  Seaton  F. 
Taylor,  for  J.  B.  Cooke,  Wakefield. 

Solicitors  for  the  corporation :  Sharpe, 
Parker  &  Co.,  for  C.  J.  Hudson,  town  clerk, 
Wakefield. 
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DoDWORTH  Urban  District  Council  v, 
Ibbotson  and  Another. 

Private  Street  Works  Act,  1892  (55  & 
56  Vict.  c.  57),  s.  7 — Objection  to  provi- 
sional apportionment — Premises  ought 
to  be  excluded — Indemnity. 

In  1878  a  local  authority  did  some  work  on 
the  causeway  or  ^xive»i«?ii  of  a  street 
toithin  their  district^  which  street  vhis 
not  a  highway  repairable  by  the  inhabi- 
tants at  large.  A  portion  of  the  ex- 
penses incurred  by  tlie  local  authority 
was  paid  by  two  frontagers,  J.  and  S. 
In  thefolloiving  year  the  local  authority 
parsed  the  folloiving  resolution  :  "  Me- 
solved  that  an  indemnity  be  given  to 
J.  and  S,  against  liability  on  account 
of  further  expenses  that  may  be  occa- 
sioned in  connection  unth  "  the  street  in 
question,  and  delivered  a  copy  of  su>ch 
resolution  to  J.  and  S.  In  1902  the 
local  authority  resolved  to  put  in  force 
the  Private  Street  Works  Act,  1892,  in 
the  said  street,  and  objection  was  taken 
to  the  provisional  apjxyrtiomnent  und^ 
s,  7  that  the  premises  of  J,  and  >S'.  ought 
to  be  exclvaed  from  the  provisional 
apportionment,  relying  on  the  above 
resolution.  The  justices  ordered  the 
premises  to  be  excluded  on  this  ground. 
On  appeal — 

Held,  that  the  above  resolution  ajbrded 
no  valid  objection  for  excluding  the 
jyreniises  from,  the  provisional  appor- 
tionment. 

Case  stated  by  us,  the  undersigned, 
Charles  Brady,  John  Montague,  Spencer 
Stanhope  and  William  Batty,  Esqrs.,  three 
of  his  Majesty's  justices  of  the  peace  in  and 
for  the  West  Riding  of  the  county  of  York, 
acting  in  and  for  the  petty  sessional  division 
of  Staincross  sitting  at  B^rnsley  in  the  said 
Hiding  for  the  opinion  of  this  honourable 
court,  pursuant  to  20  &  21  Vict.  c.  43 
and  42  &  43  Vict.  c.  49. 

Upon  the  hearing  on  April  30th,  1902,  of 
the  matter  of  certain  objections  made  by  the 
respondents  under  s.  7  of  the  Private  Street 
Works  Act,  1892,  to  certain  proposals  of  the 
appellant  council  with  reference  to  a  street 
cafled  New  Street  within  the  urban  district 
of  Dodworth  and  the  said  petty  sessional 
division  of  Staincross,  the  following  facts 
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were   admitted    or    proved    in    evidence 
before  ns : 

1.  The  appellants  are  the  district  council 
for  the  urban  district  of  Dodworth  and  as 
such  are  the  urban  sanitary  authority  under 
the  Public  Health  Acts  for  the  said  district. 
The  respondents  are  John  Ibbotson  and 
Paul  Kendall  who  are  respectively  owners 
of  certain  premises  in  tne  said  district 
having  a  frontage  adjoining  and  abutting 
upon  New  Street  for  a  length  of  74  feet 
9  inches  and  25  feet  respectively. 

2.  The  Private  Street  Works  Act,  1892. 
was  duly  adopted  by  the  appellant  council 
and  came  into  force  in  ana  applied  to  the 
urban  district  on  August  1st,  1894. 

3.  In  August,  1901,  the  appellant  council 
resolved  under  and  in  pursuance  of  s.  6  (1) 
of  the  Private  Street  Works  Act,  1892,  to  do 
private  street  works  namely  to  level,  pave, 
metal,  flag,  channel  and  make  good  the  street 
known  as  New  Street  aforesaid  which  is  a 
street  within  the  meaning  of  s.  5  of  the 
said  Act  and  the  Public  Health  Acts.  A 
specification  of  such  works  with  plans  and 
sections  and  an  estimate  of  the  probable 
expenses  of  the  work  and  a  provisional 
apportionment  of  the  estimated  expenses 
among  the  premises  liable  to  be  charged 
thereon  was  duly  prepared  and  submitted  to 
the  appellant  council  who  by  resolution 
approved  the  same  and  such  resolution  was 
published  and  copies  thereof  served  on  the 
owners  of  the  premises  liable  to  be  charged, 
and  the  approved  specifications,  plans  and 
sections,  estimates  and  provisional  appor- 
tionment were  depositee  at  the  appellant 
council's  offices  open  to  inspection  in  the 
manner  prescribed  by  and  in  all  respects  so 
as  to  comply  with  the  provisions  ot  s.  6  of 
the  said  Act.  The  amount  of  expenses  pro- 
posed to  be  charged  a£».inst  the  respondents 
IS :  against  John  Ibbotson  £58  10«.  and 
against  Paul  Kendall  £19  10s. 

4.  Within  one  month  from  the  first  publi- 
cation of  the  said  resolution  the  respondents 
John  Ibbotson  and  Paul  Kendall  objected 
to  the  proposal  of  the  council  on  inter  alia 
the  fouowing  ground  :  That  they  are  in- 
demnified from  liability  to  payment  of 
expenses  incurred  in  connection  with  private 
street  works  in  New  Street,  Dodworth,  by 
a  resolution  passed  at  a  meeting  of  the 
Dodworth  Local  Board  (then  the  sanitary 
authority  for  the  district)  held  on  July  28th, 
1879,  of  which  the  following  is  a  copy: 
"  Resolved  that  an  indemnity  be  given  to 
Mr.  John  Ibbotson  and  Elizabeth  Scales 
against  liability  on  account  of  further  ex- 
penses that  may  be  occasioned  in  connection 
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with  New  Street,'*  and  that  therefore  the 
premises  of  the  said  John  Ibbotson  and 
Paul  Kendall  ought  to  be  excluded  from  the 
said  provisional  apportionment. 

5.  The  said  Elizabeth  Scales  was  the 
predecessor  in  title  of  the  said  Paul 
Kendall. 

6.  No  indemnity  was  ever  given  pursuant 
to  such  resolution  nor  was  any  formal 
agreement  ever  entered  into  between  the 
Dodworth  Local  Board  or  the  appellant 
council  and  the  said  John  Ibbotson  and 
Elizabeth  Scales  or  either  of  them  or  Paul 
Kendall  in  reference  to  such  indemnity,  but 
a  copy  of  such  resolution  was  given  at  the 
time  bv  the  said  local  board  to  the  said 
John  Ibbotson  and  to  the  said  Elizabeth 
Scales  and  appeared  to  be  accepted  by  them 
respectively  as  an  indemnity,  and  the  said 
John  Ibbotson  produced  such  copy  to  us  at 
the  hearing  of  tne  said  objection. 

7.  New  Street  was  for  some  years  prior  to 
1879  an  existing  street  and  all  that  was 
done  to  the  said  street  in  1878  was  the 
making  of  part  of  the  causewav  which  the 
local  board  did  for  and  on  behalf  of  the 
said  John  Ibbotson  and  Elizabeth  Scales, 
and  for  which  certain  sums  were  paid  as  a 

gortion  of  the  expenses.  The  said  street 
as  never  been  levelled,  paved,  metalled, 
flagged,  channelled  and  made  good  to  the 
satisfaction  of  the  said  local  board  or 
appellant  council,  nor  has  it  or  any  part  of 
it  ever  been  declared  under  the  Public 
Health  Acts  a  highway  repairable  by  the 
inhabitants  at  large  by  the  said  local  board 
or  api^ellant  council  and  it  still  is  a 
highway. 

8.  It  was  contended  on  behalf  of  the 
respondents  that  the  said  resolution  of 
July  28th,  1879,  was  and  is  binding  on  the 
appellant  council,  and  entitled  the  respon- 
dents to  have  their  premises  excluded  from 
the  provisional  apportionment.  And  further 
that  the  appellant  council  cannot  now 
question  the  validity  of  the  resolution  nor 
vary  its  terms. 

9.  It  was  contended  on  behalf  of  the 
appellant  council  that  such  resolution  of  the 
Dodworth  Local  Board  was  tUtra  vires  and 
void  so  far  as  it  purports  (if  at  all)  to 
excuse  the  respondents  from  their  liability 
to  contribute  to  the  expenses  of  private 
street  works  in  the  said  street,  and  was  not 
binding  on  the  appellant  council  and  did 
not  entitle  the  respondents  or  either  of  them 
to  have  their  premises  excluded  from  the 
provisional  apportionment. 

10.  We  were  of  opinion  that  the  said 
resolution  was  a  gooa  and  valid  objection 
under  the  Private  Street  Works  Act,  1892, 
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and  that  the  premises  of  the  said  John 
Ibbotson  and  Paul  Kendall  should  be 
excluded  from  the  said  provisional  appor- 
tionment. 

11.  The  question  for  the  opinion  of  the 
court  is  whether  we  were  right  in  holding 
that  the  said  resolution  is  a  good  and  valid 
objection  under  the  said  Act  and  in  holding 
that  the  premises  of  the  respondents  re- 
spectively ought  therefore  to  oe  excluded 
from  the  said  provisional  apportionment. 

Charles  Brady. 

John  W.  Spencer  Stanhope. 

William  Batty. 
Dated  July  24th,  1902. 

W.  W,  Mackenzie^  for  the  appellants. — 
The  resolution  was  either  intra  vires  or 
ultra  vires.  If  it  purported  to  be  an  in- 
demnity in  respect  of  liability  for  expenses 
for  worJc  done  m  1878  it  may  be  that  it  was 
intra  vires,  and  if  so,  it  is  now  spent,  and  is 
no  defence  to  these  proceedings.  If,  on  the 
other  hand,  it  purported  to  be  an  indemnity 
in  respect  of  expenses  to  be  incurred  at  any 
future  time  in  making  up  the  street  it  was 
ultra  vires  and  void,  and  therefore  is  no 
defence  to  these  proceedings.  If  it  related 
to  all  future  expenses  in  making  up  the 
street  there  was  no  consideration  for  the 
indemnity,  as  the  frontagers  are  liable  from 
time  to  time  to  make  up  the  street  until  it 
is  taken  over  {Barry  and  Cadoxton  Local 
Board  v.  Parry,  [1892]  2  Q.  B.  110  :  59  J.  P. 
421).  Moreover  it  was  not  under  seal. 
[He  was  stopped.] 

J.  Schdefield,  for  the  respondents.— The 
onus  of  showing  that  the  resolution  was 
ultra  vires  was  on  the  district  council,  and 
this  they  did  not  show.  If  in  1878  the 
owners  took  the  point  that  the  street  was 
then  a  highway  repairable  by  the  inhabi- 
tants at  large  the  local  authority  would  be 
justified  in  giving  some  indemnity,  and  in 
that  case  the  agreement  would  not  be  ultra 
viresy  and  no  seal  would  be  necessary,  as 
the  agreement  would  be  deemed  a  compro- 
mise {Attorney- General  v.  Graskill  (1882), 
22  Ch.  D.  637  ;  WilliaTns  v.  Barmouth 
Urbctn  Council  (1897).  77  L.  T.  383).  The 
court  will  presume  a  dedication  after  many 
years  (Leigh  Urban  Coicncil  v.  King,  [1901] 
1  K.  B.  747  ;  65  J.  P.  243 ;  Willianis  v. 
Eyton  (1869),  4  H.  &  N.  357),  and  the 
resolution  is  some  evidence  of  such  dedica- 
tion. The  decision  of  the  justices  was 
therefore  ri^ht. 

Mackenzie  was  not  called  upon  to  reply. 

Lord  Alverstone,  C.J.— If  this  agree- 
ment a8  set  out  in  the  resolution  does  mean 
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that  it  is  to  debar  the  rights  of  the  district 
council  the  question  arises  whether  it  is  any 
answer  to  tnese  proceedings.  It  atteinpts 
to  set  up  a  bargain  between  the  parties.  But 
it  requires  clear  evidence  that  the  bargain 
was  to  apply  for  all  time.  It  is  more  pro- 
bable that  the  resolution  relates  to  an 
indemnity  as  to  the  expenses  incurred  in 
1878  or  1879  when  work  was  done  to  the 
causeway,  than  that  it  relates  to  expenses  to 
be  incuiTcd  in  the  future  for  making  up  the 
street  generally.  At  any  rate,  there  is  no 
evidence  of  any  bargain  that  there  was  to 
be  an  indemnity  for  all  time.  The  defence 
set  up  on  behalf  of  the  respondents  there- 
fore fails.  The  appeal  must  be  allowed 
with  costs  and  the  case  remitted  to  the 
justices. 

Wills  and  Channell,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Corbin, 
Greener  &  Cook,  for  Raley  &  Sons, 
Barnsley. 

Solicitor  for  the  respondents  :  Henry 
Horsfield,  Barnsley. 
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Ajyril  6,  1903. 

Commissioner   of   Police   for   the 
Metropolis  v.  Donovan. 

Licensing  Acts — Habitual  drunkard— Proof 
of  previous  conviction — Production  of 
register — Consent  of  accused  to  being 
dealt  with  summarily — Summary  Juris- 
diction Act,  1848  (11  &  12  Vict.  c.  43), 
8.  14 — Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  22— Preven- 
tion of  Crimes  Act,  1871  (34  ik  35  Vict, 
c.  112),  s.  18  —  Inebriates  Act,  1898 
(61  &  62  Vict.  c.  60),  s.  2— Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  6  (1). 

The  respondent  Donova/n  was  convict^  on 
January  7th,  1903,  by  the  magistrate 
sitting  at  Bow  Street,  of  one  of  ttie 
offences  mentumed  in  the  first  schedule 
to  the  Inebriates  Act,  1898,  and  the 
appellants  requested  the  magistrate  to 
make  an  order  under  s.  6  (1)  of  the 
Licensing  Act,  1902.  The  appellants 
tendered  in  evidence  the  register  which 
is  kept  at  the  Bow  Street  Police  Court 
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/or  the  purpose  of  proving  that  the 
respondent  nod  been  convicted  of  offences 
mentioned  in  the  first  schedtUe  to  the 
Ifiebriates  Act,  1898,  on  three  occasions 
Kfithin  twelve  months  of  January  3rc?, 
1903,  it  being  proved  that  the  respondent 
taas  the  person  referred  to  in  the 
register. 

Held,  that  the  jrroduction  of  the  register^ 
being  the  register  of  the  sanie  court,  and 
the  identification  of  the  respondent  as 
the  person  named  therein  was  sufficient 
evidence  to  enable  the  niagistrate  to  be 
satisfied  of  the  three  previous  convictions 
mentioned  in  the  register. 

Held  further,  that  the  magistrate  could  not, 
tvithout  the  consent  of  the  respondent, 
deal  summarily  unth  the  resjnyndent 
imder  the  Inebriates  Act,  1898,  s.  2. 

Case  stated  b  v  the  Chief  Magistrate  of  the 
Police  Courts  of  the  Metropolis. 

The  Licensinff  Act,  1902  (2  Edw.  7.  c.  28) 
s.  6  (1),  provides  that  where  upon  tne  con- 
viction of  an  offender,  the  court  is  satisfied 
that  an  order  of  detention  could  be  made 
under  s.  1  or  s.  2  of  the  Inebriates  Act, 
1898,  then,  whether  an  order  of  detention  is 
made  or  not,  the  court  shall  order  that 
notice  of  the  conviction,  Avith  such  particu- 
lars as  may  be  prescribed  by  a  Secretary  of 
State,  be  sent  to  the  police  authority  ([within 
the  meaning  of  the  Police  Act,  1890)  tor  the 
police  area  in  which  the  court  is  situated. 

By  s.  2  of  the  Inebriates  Act,  1898  (61  & 
62  Vict.  c.  60),  above  referred  to,  it  is  pro- 
vided as  follows  : 

(1)  Any  person  who  commits  any  of  the 
offences  mentioned  in  the  first  schedule  to 
this  Act,  and  who  within  twelve  months 
preceding  the  date  of  the  commission  of  the 
offence  has  been  convicted  summarily  at 
least  three  times  of  any  offences  so  men- 
tioned, and  who  is  a  habitual  drunkard, 
shall  be  liable  upon  conviction  on  indict- 
ment, or  if  he  consents  to  be  dealt  with 
summarily  on  summary  conviction,  to  be 
detained  for  a  term  not  exceeding  three 
years  in  any  certified  inebriate  reformatory 
the  managers  of  which  are  willing  to  receive 
him.  (2)  The  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  shall  apply  to  pro- 
ceedings under  this  section  as  if  the  offences 
charged  were  specified  in  the  second  column 
of  the  first  schedule  to  the  said  Act. 

On  January  7th,  1903,  the  above  named 
Catherine  Donovan  (hereinafter  called  the 
respondent),  was  chained  before  me  by  the 
said  Commissioner  of   Police  with    oeing 
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guilty  while  drunk  of  riotous  and  disorderly 
behaviour  in  a  highway  on  January  6th, 
1903,  one  of  the  offences  mentioned  in  the 
first  schedule  to  the  Inebriates  Act,  1898 
(61  &  62  Vict.  c.  60).  The  said  charge  was 
proved,  and  I  convicted  the  said  Catherine 
Donovan  but  postponed  passing  sentence  in 
respect  thereof.  On  January  22nd,  19a3, 
the  said  respondent  appeared  before  me 
remanded  on  the  said  charge.  The 
appellant  thereupon  requested  me  to  make 
an  order  under  s.  6  (a)  of  the  Licensing  Act, 
1902,  set  out  above.  There  is  kept  at  the 
Bow  Street  Police  Court  a  register  as  pre- 
scribed by  the  Summary  Jurisdiction  Act, 
1879,  s.  22,  in  the  form  and  containing  the 
particulars  directed  by  the  Summary  tfuris- 
diction  Rules,  1886.  The  said  register  was 
tendered  in  evidence  by  the  appellant  and 
attention  called  to  entries  showing  that : 

(1)  On  May  16th,  1902,  Catherine  Dono- 
van was  convicted  at  the  said  court  on  a 
charge  of  being  drunk  and  disorderly  and 
sentenced  by  myself  to  fourteen  days'  impri- 
sonment with  hard  labour. 

(2)  On  July  9t]L  1902,  Catherine  Sheehan 
was  convicted  oi  a  similar  offence  and 
sentenced  to  twenty-one  days*  imprisonment 
with  hard  labour  by  Robert  Henry  Bullock 
Marsham,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis  sitting  at  the 
said  court. 

(3)  On  August  8th,  1902,  Catherine 
Donovan  was  convicted  of  a  similar  offence 
and  sentenced  to  one  month's  imprisonment 
with  hard  labour  by  Edward  Nicholas  Fen- 
wick  Fenwick,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis  sitting  at  the 
said  court. 

The  offences  specified  in  the  said  entries 
are  among  those  mentioned  in  the  first 
schedule  to  the  Inebriates  Act,  1898.  The 
fifth  and  sixth  columns  are  filled  in  by 
myself  as  to  the  entry  of  May  16th,  and  by 
the  said  R.  H.  B.  Marsham  and  E.  N.  F. 
Fenwick  respectively  as  to  the  entries  of 
July  9th  and  August  8th.  It  was  proved  by 
Frederick  Soper,  assistant  gaoler  at  the 
said  court,  who  produced  ana  identified  the 
said  register,  that  the  person  referred  to  in 
the  said  entries  as  Catherine  Donovan  and 
Catherine  Sheehan  was  the  respondent,  and 
that  the  resi)ondent  had  in  fact  been 
charged  with  the  said  offence  on  the  said 
three  occasions,  and  sentenced  by  the  said 
magistrates  as  appears  in  the  register,  he, 
Frederick  Soper,  having  been  on  each 
occasion  present  in  court. 

By  the  Summary  Jurisdiction  Act,  1848, 
s.  14,  it  is  provided  that  on  a  conviction 
before  a  court  of  summary  jurisdiction  "a 
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minute  or  memorandum  thereof  shall  then 
be  made  .  .  .  and  the  conviction  .  .  .  shall 
afterwards  be  drawn  up  by  the  said  justice 
or  justices  in  proper  form,  under  his  or  their 
hand  or  seal  or  nands  and  seals,  and  he  or 
they  shall  cause  the  same  to  be  lodged  with 
the  clerk  of  the  peace,  to  be  by  £m  filed 
among  the  records  of  the  general  quarter 
sessions  of  the  peace." 

It  has  always  been  the  practice  of  the 
metropolitan  police  courts  so  to  draw  up 
and  lodffe  a  conviction  in  those  cases  only 
in  which  the  drawinjf  up  of  a  formal  con- 
viction for  some  special  reason  is  asked  or 
required.  In  the  drawing  up  of  a  conviction 
under  the  Summary  Jurisdiction  Act,  1848, 
8.  14,  or  of  a  copy  of  a  conviction  under  the 
Prevention  of  Crimes  Act,  1871,  s.  18,  the 
essential  materials  (1)  date  of  conviction, 
(2)  offence  charged,  (3)  name  of  person  con- 
victed, are  taken  from  the  register,  which  is 
in  these  respects  the  basis  of  the  formal 
document.  Details  as  to  time  and  place 
when  and  where  the  offence  was  committed 
would  be  supplied  from  the  note-book 
entered  in  court  by  the  magistrate's  clerk  at 
the  time  the  evidence  is  taken. 

It  was  contended  by  the  appellant  that 
the  production  of  the  said  register  and  the 
evidence  of  the  said  assistant  gaoler  was 
sufficient  evidence  at  common  law,  or  under 
the  Summary  Jurisdiction  Act,  1879,  s.  22, 
to  enable  a  Court  of  Summary  Jurisdiction 
to  be  satisfied  of  the  three  convictions 
mentioned  in  such  register,  and  of  the 
fact  that  the  respondent  was  an  habitual 
drunkard  within  the  meaning  of  s.  2  of  the 
Inebriates  Act,  1898,  so  that  if  the  other 
reauirements  of  the  section  were  fulfilled  an 
order  of  detention  could  be  made  under 
that  section,  and  that  therefore  I  could  and 
ought  to  make  an  order  under  the  Licensing 
Act,  1902,  s.  6  (1).  It  was  also  contended 
by  the  api^llant  that  upon  the  language  of 
the  Licensing  Act,  1902,  s.  6  (1),  formal  and 
strict  proof  of  the  said  convictions  was 
unnecessary,  and  that  the  said  register  was 
admissible  for  the  purpose  of  informing  the 
mind  of  the  court  in  exercising  jurisdiction 
under  the  said  section. 

The  appellant  also  contended  that  the 
consent  of  the  respondent  to  be  dealt  with 
summarily  by  me  was  not  necessary  to  the 
exercise  of  my  jurisdiction  under  the 
Licensing  Act,  1902,  s.  6  (1). 

I  was  of  the  opinion  that  before  sending 
the  notice  of  the  conviction  to  the  police 
authority  referred  to  in  s.  6  (1)  of  the  Licens- 
ing Act,  1902,  it  was  necessary  that  I 
should  be  satisfied  of  the  following  matters : 
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(1)  That  the  respondent  was  an  habitual 
drunkard ;  (2)  that  the  respondent  within 
twelve  montns  preceding  January  6th,  1903, 
has  been  convicted  at  least  three  times  or 
more  of  one  of  the  offences  mentioned  in 
sched.  1  of  the  Inebriates  Act,  1898. 

Upon  the  material  before  me,  and  subject 
to  the  question  of  law  hereinafter  stated,  I 
was  in  fact  satisfied  that  these  conditions  had 
been  fulfilled,  and  that  an  order  of  detention 
could  be  made  under  the  Inebriates  Act, 
1898,  s.  2  (1). 

I  was  further  of  opinion  that  such  con- 
victions require  to  be  fonnallv  proved  and 
can  only  be  proved  (a)  by  production  of  the 
record  of  the  conviction   or  an  examined 


copy  of  it  (see  Hartley  v.  Hindmarsh, 
L.  K.  1  C.  P.  551),  or  (b)  by  a  copy  of  the 
conviction  signed  as  provided  by  s.  18  of 


the  Prevention  of  Cnmes  Act,  1871  (34  & 
35  Vict.  c.  112). 

I  was  also  of  the  opinion  that  the  respon- 
dent's consent  to  be  dealt  with  sumniarily 
was  a  condition  precedent  to  the  exercise  of 
my  jurisdiction  under  the  Licensing  Act, 
1902,  s.  6  (1). 

I  accordingly  overruled  the  contentions 
of  the  appellant,  and  declined  to  make  an 
order  under  the  Licensing  Act,  1902,  s.  6(1), 
and  postfioned  passing  sentence  upon  the 
respondent  pending  tne  decision  of  this 
honourable  court  on  the  question  of  law 
herein  stated. 

The  questions  of  law  upon  which  this 
case  is  stated  for  the  opinion  of  the 
court,  are  whether  previous  convictions 
must  be  proved  for  the  purposes  of  the 
Licensing  Act,  1902,  s.  6,  m  one  or  other 
of  the  modes  before  referred  to,  or,  if  not,  in 
what  manner  such  previous  convictions  may 
or  should  be  proved. 

If  in  the  opinion  of  the  court  I  was  right 
in  requiring  formal  proof  of  the  three  pre- 
vious convictions  in  one  or  other  of  the 
ways  above  mentioned,  and  also  in  hold- 
ing that  the  respondent's  consent  was 
necessary  as  aforesaid,  then  my  decision  is 
to  stand  ;  if  I  am  wrong,  and  the  court 
should  be  of  opinion  that  the  evidence 
offered  in  proof  of  such  previous  convictions 
was  prtmd  facie  sufficient,  and  also  that 
the  respondent's  consent  was  not  necessary, 
then  the  case  is  to  be  remitted  to  me. 

A.  DE  RUTZEN. 

I)a7ickwert8,K,C.<,  and  A.  GUI,  for  the 
appellants. — There  are  two  questions  in  this 
case — first,  when  the  previous  convictions 
mentioned  in  s.  2  of  the  Inebriates  Act, 
1898,  are  to  be  strictly  proved  under  the 
Licensing   Act,  1902   (2   Edw.    7,  c.  28), 
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s.  6  (1) ;  and,  secondly,  whether  the  ma^s- 
trate  can  act  summarily  under  s.  2  of  the 
Inebriates  Act,  1898  (61  &  62  Vict.  c.  60), 
without  the  consent  of  the  defendant.  As 
to  the  first  point,  where  offences  are  com- 
mitted in  the  same  jurisdiction,  no  formal 
evidence  of  a  conviction  is  necessary,  and 
is  never  necessary  in  strict  law,  to  produce 
convictions  before  courts  of  summary  juris- 
diction. By  s.  14  of  the  Summary  Jurisdic- 
tion Act,  1848  (11  &  12  Vict.  c.  43),  it  is 
provided  that  if  the  court  "  convict  or  make 
an  order  against  the  defendant,  a  minute  or 
memorandum  thereof  shall  then  be  made, 
for  which  no  fee  shall  be  paid,  and  the  con- 
viction or  order  shall  afterwards  be  drawn 
up  by  the  said  justice  or  justices  in  proper 
form,  under  his  or  their  hand  and  seal  or 
hands  and  seals,  and  he  or  they  shall  cause 
the  same  to  be  lodged  with  the  clerk  of 
the  peace,  to  be  filed  by  him  among  the 
records  of  the  general  quarter  sessions  of 
the  ijeace."  And  by  s.  22  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
the  clerk  of  every  court  of  summary  juris- 
diction shall  keep  a  register  of  the  minutes 
or  memorandums  of  all  the  convictions  and 
orders  of  the  court,  with  such  particulars 
and  in  such  form  as  may  be  directed  by  the 
Act ;  and  by  sub-s.  (2)  "  Such  register,  and 
also  any  extract  from  such  register  certified 
by  the  clerk  of  the  court  keeping  the  same  . . . 
shall  be  prim&  facie  evidence  of  the  matters 
entered  therein  for  the  purpose  of  inform- 
ing a  court  of  summary  jurisdiction  acting 
for  the  same  county  borough  or  place  as 
the  court  whose    convictions  orders   and 

Eroceedings  are  entered  in  the  raster ; 
ut  nothing  in  this  section  shall  dispense 
with  the  legal  proof  of  a  previous  convic- 
tion for  an  ofience  when  required  to  be 
proved  a^nst  a  person  charged  with 
another  offence."  Under  that  section  the 
magistrate  here  was  entitled  to  hold  that 
the  convictions  were  sufficiently  proved  by 
reference  to  the  court  register.  He  referred 
to  Taylor  on  Evidence,  p.  1671,  and  Starkie 
on  Evidence  (3rd  ed.),  vol.  i.,  p.  303.  He 
also  cited  Hex  v.  Batm  (1696),  Comb.  337  ; 
E.  V.  Home  Tooke  (1794),  St.  Tr.,  vol.  25, 
p.  447,  where  it  was  held  that  minutes  of  a 
previous  conviction  before  the  same  tribunal 
were  sufficient  evidence  of  such  conviction. 

B,  V.  Inhabitants  of  Yeovelev  (1838),  8  A.  & 
E.  806,  and  Boe  v.  Mew  (1837),  7  A.  &  E.  240, 
are  authorities  in  favour  of  the  appellants' 
contention,  and  H.  v.  Nevrman  (1862),  2  Den. 

C.  C.  390.  There  are  also  more  modem 
authorities.  In  the  London  School  Board  v. 
Harvey  (1879),  4  Q.  B.  D.  451,  it  was  held 
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that  an  order  of  a  court  of  summary 
jurisdiction  under  the  Elementary  Edu- 
cation Act  may  be  proved  in  subsequent 
proceedings  by  the  minute  books  of  the 
court  containing  an  entry  of  the  order, 
and  that  it  was  unnecessary  to  produce 
a  copy  of  the  order  signed  by  the  clerk 
of  the  peace  or  other  officer  of  the  ses- 
sion. R  V.  Hutchins  (1880),  5  Q.  B.  D.  363  ; 
45  J.  P.  504.  is  to  the  same  effect.  That 
was  an  adjudication  of  justices  that  a  street 
was  a  highway  repairable  by  the  inhabi- 
tants at  large,  and  dismissing  a  complaint. 
Those  cases  stand  in  Just  the  same  position 
with  regard  to  proof  as  a  criminal  matter. 
That  was  decided  by  Mellor  v.  BenJiam 
(1880),  5  Q.  B.  D.  467  ;  44  J.  P.  472.  He 
referred  also  to  Fisher  v.  Lane  (1772), 
3  Wils.  297  ;  Dyson  v.  Wood  {1824\  3  B.  & 
C.  449.  The  position,  as  it  appears  from 
the  authorities,  is  this  :  If  the  previous  con- 
viction has  taken  place  before  the  same 
tribunal,  then  the  records  of  that  tribuna 
are  sufficient  evidence  of  the  previous  con- 
viction ;  and,  secondly,  as  reoards  convic- 
tipns  before  inferior  courts  which  are  not 
courts  of  record,  their  proceedings  can  be 
proved  in  any  way  that  is  efficient  \  and, 
thirdly,  where  both  methods  are  available, 
either  can  be  used.  The  magistrate  relied 
on  Hartley  v.  Hind7fiarsh{isee),  L.  R  1 C.  P. 
563,  which  is  distinguishable  upon  the 
facts,  and  therefore  does  not  apply  in  this 
case  ;  so  is  Giles  v.  Sin^y  (1864),  13  W.  R. 
92.  Both  those  cases  are  before  London 
School  Board  v.  Harvey,  sujjra.  The  con- 
sent of  the  defendant  is  not  necessary  in 
oi*der  that  the  magistrate  may  deal  sum- 
marily with  the  matter. 

Sutton  (by  leave),  for  the  ma^strate. — 
The  magistrate's  decision  was  right.  In 
Bex  V.  Smith  (IS2S\  8  B.  &  C.  341,  it  was 
held  that  where  an  indictment  for  con- 
spiracy alleced  that  "  at  the  court  of  quarter 
sessions  hoiden,  etc.,  an  indictment  against 
A.  B.  was  preferred,  and  found  by  the  grand 
jury  that  tnis  allegation  must  be  proved  by 
a  caption,  regularly  drawn  up.  of  record,  and 
that  the  minute  book  kept  by  the  deputy 
clerk  of  the  peace  could  not  be  received. as 
evidence  of  the  finding  of  the  bill,  although 
no  record  had  in  fact  been  drawn  up." 
Rule  3  of  the  Summary  Jurisdiction  Rules. 
1886,  requires  that  each  clerk  of  a  court  ot 
summary  jurisdiction  shall  keep  the  register 
required  to  be  kept  by  him  in  pursuance  of 
the  ^umnaary  Jurisdiction  Act,  1879,  with 
such  particulars  as  appear  by  the  form  in 
the  schediile.  That  is  in  order  that  pre- 
vious convictions  can  properly  be  proved  in 
cases  where  the  prisoner  has  been  indicted 


MAGISTERIAL  CASES. 


commisbiokefi   op   police   for   the 
Metropolis  v.  Donovan. 

with  having  been  previously  convicted 
under  s.  116  of  the  Larceny  Act,  1861,  and 
8. 18  of  the  Prevention  of  Crimes  Act,  1871. 
He  also  referred  to  Paley  on  Summary 
Convictions  (7th  ed.),  p.  439. 

BanckwertSf  K.C.,  in  reply. 

Lord  Alverstone,  C.J.— Both  points 
raised  in  this  case  are  points  of  importance, 
though  I  am  not  sure  that  our  decision 
upon  the  first  point  in  favour  of  Mr.  Danck- 
werts  haa  any  far-reaching  efiect,  because 
my  present  opinion  is  that  it  must  be  con- 
fined, or  the  use  of  the  register  to  which  I 
am  about  to  refer  must  be  confined,  to  the 
same  court.  The  point  is  whetJier  tne  Bow 
Street  magistrate  in  dealing  with  a  case 
under  s.  6  of  the  Licensing  Act  is  allowed 
to  refer  for  the  purpose  of  that  section  to  and 
to  act  upon  the  minute  and  memorandum 
which  is  directed  to  be  kept  under  s.  14  of 
the  Act  of  11  &  12  Vict.  c.  43.  Perhaps 
it  may  be  put  in  another  way,  that  he  is 
also  entitled  to  act  upon  the  register  of  the 
minute  or  minute  which  has  to  be  kept 
under  s.  22  of  the  42  &  43  Vict.  c.  49. 
Now  it  seems  to  me,  to  a  large  extent  for 
the  reasons  urged  by  Mr.  Danckwerts.  that, 
at  any  rate  in  tne  court  in  which  he  is  sitting 
and  speaking  of  the  minute  and  memo- 
randum kept  in  that  court,  and  the  register 
and  memorandum  in  that  court,  he  is  entitled 
to  act  on  the  information  therein.  Section  14 
of  the  11  &  12  Vict.  c.  43,  provides  that : 
"If  he  or  they"— speaking  of  the  justices — 
"convict  or  make  an  order  against  the 
defendant,  a  minute  or  memorandum  thereof 
shall  then  be  made,  for  which  no  fee  shall 
be  paid,  and  the  conviction  or  order  shall 
afterwards  be  drawn  up  by  the  said  justice 
or  justices  in  proper  form,  under  his  or  their 
hand  and  seal  or  bands  and  seals,  and'  he  or 
they  shall  cause  the  same  to  be  lodged  with 
the  clerk  of  the  peace,  to  be  by  him  filed." 
Now  I  have  no  doubt^  for  the  reasons  which 
Mr.  Danckwerts  mentioned,  and  possibly  for 
other  reasons,  it  was  considered  desirable 
that  these  convictions  should  go  to  quarter 
sessions  and  be  filed  there,  and  be  on  record 
for  all  future  purposes  and  for  Crown  pur- 
poses, but  I  cannot  think  that  a  minute  or 
memorandum  directed  to  be  drawn  and  then 
and  there  be  made  and  apparently  to  be 
used  by  the  party,  because  no  fee  is  to  be 
paid,  is  not  meant  to  be  for  that  court  in 
the  nature  of  a  record  or  minute  of  pro- 
ceedings of  what  ffoes  on  in  that  court. 
The  fact  is  that  by  s.  22  of  the  42  & 
43  Vict  c.  49,  it  is  stated :  "  A  register 
of  the  minutes  or  memorandums  of  all 
the  convictions  .  .  .  shall  be  primd  facie 
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evidence  of  the  matters  entered  therein  for 
the  purpose  of  informing  a  court  .  .  .  acting 
for  the  same  county  borough  or  place  as 
the  court  whose  convictions  orders  and  pro- 
ceedings are  entered  in  the  register."  That 
is  to  say,  there  is  a  direct  enactment  that, 
they  shall  be  primd  facie  evidence  for 
the  purpose  oi  informing  those  courts, 
and  this  enactment  would  certainly  tena 
in  the  direction  that  they  are  to  have  more 
efiect  than  a  mere  record  at  the  time  which 
could  not  be  used  afterwards.  I  agree  that 
there  is  a  fflreat  deal  in  the  other  statutes  to 
which  Mr.  Danckwerts  and  Mr.  Sutton  have 
called  attention.  As  for  instance,  s.  18  of 
the  Prevention  of  Crimes  Act,  1871 
(34  &  35  Vict.  c.  112),  which  shows  that 
for  the  purpose  of  proving  both  a  con- 
viction on  indictment  and  conviction  on 
summary  conviction  where  they  have  to 
be  proved  in  other  courts  and  for  other 
purposes,  more  may  be  required  to  be 
done  than  to  produce  the  register  kept 
under  the  one  Act  and  the  minute  or 
memorandum  kept  under  the  other.  Then, 
as  regards  the  infonnation,  it  may  be 
supplemented  or  added  to  by  the  rules 
made  under  the  statute  from  time  to  time. 
It  is  to  be  said  this  register  does  contain 
the  name  of  the  complainant,  the  name  and 
age  of  the  defendant,  the  nature  of  the 
offence,  the  punishment,  or,  in  other  words, 
the  date  of  the  conviction.  So  that  for  the 
purpose  which  the  magistrate  has  to  con- 
sider it  does  contain  the  same  information 
as  would  be  supplied  by  the  certified  copy 
of  the  conviction  or  the  minute  or  record 
which  is  mentioned  in  s.  18  of  the  Act 
of  1871.  Speaking  for  myself,  I  think  the 
case  of  London  School  Board  v.  Harvey 
is  an  authority  in  favour  of  this  view. 
There,  there  had  been  an  order  on  a 
sunimons  ordering  the  attendance  of  the 
child  in  September,  1877 ;  the  order 
not  being  ooeyed  the  man  was  sum- 
moned for  non-compliance  on  March  27th, 
and  fined  3«.,  and  2s,  costs,  or  in  default 
five  days.  He  was  summoned  again  on 
June  15th  for  a  second  non-compliance 
with  the  order,  and  it  was  in  the  third 
proceedings,  to  use  that  expression,  they 
attempted  to  prove  the  conviction,  of  dis- 
obedience of  tne  first  order,  and  the  fine,  by 
a  minute  which,  for  all  substantial  purposes, 
applies  to  the  minute  in  this  case,  and  was 
kept  under  an  earlier  statute  which  had 
the  same  provision  as  s.  14.  It  was  there 
held  by  Lord  Chief  Justice  Cockburn 
and  Lopes,  J.,  acting,  as  I  think  Mr. 
Danckwerts  has  satisfied  me,  on  the 
common  law  authorities,  that  in  that  pro- 
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ceeding  those  minutes  could  be  referred  to 
for  the  purpose  of  proving  a  previous  con- 
viction. I  can  see  no  mischief  that  follows 
from  this  decision  ;  on  the  contrary  I  think 
there  will  be  very  substantial  ^in.  Mr. 
Sutton  has  said  that  on  conviction  in  all 
cases  of  this  kind  the  practice  has  not  been 
to  draw  up  these  convictions,  and  though 
some  statutory  duty  may  have  been  neg- 
lected, yet  it  seems  a  grave  thing  to  say  m 
such  a  case  as  this  before  the  court  itself, 
they  must  hold  their  hand  unless  a  certified 
copy  of  the  conviction  is  obtained  and  put 
in  evidence.  I  therefore  come  to  the  conclu- 
sion upon  the  point  on  which  our  guidance 
is  asked,  that  tne  magistrate  sitting  in  his 
court  would  be  entitled  to  act  upon  the 
memorandum  and  minute  of  the  conviction 
to  which  I  have  referred.  Then  as  to  the 
point  as  to  whether  this  order  can  be  made 
without  the  consent  of  the  person  charged. 
It  has  been  strenuously  urged  upon  us  the 
meaning  of  sub-s.  (1)  of  s.  6  of  the  Licensing 
Act  of  last  year.  "  Where  upon  the  convic- 
tion of  an  offender  the  court  is  satisfied" 
means  for  any  purpose,  for  any  offence 
whatever  which  he  was  being  tried  for. 
The  statute  may  have  said  that  and  if  it 
did  we  should  have  to  give  effect  to  it ; 
but  when  you  come  to  look  at  the  words  of 
the  section  and  the  previous  legislation,  it 
seems  to  me  it  is  not  the  object  of  the 
section  or  the  legislation  intended  to  be 
carried  out  by  the  enactment.  The  Inebriates 
Act,  1898,  s.  1,  provided  for  certain  offences : 
"Where  a  person  is  convicted  on  indict- 
ment of  an  offence  punishable  with  impri- 
sonment or  penal  servitude,  if  the  court  is 
satisfied  from  the  evidence  that  the  offence 
was  committed  under  the  influence  of 
drink  or  that  drunkenness  was  a  contri- 
buting cause  of  the  offence,  and  the  offender 
admits  that  he  is  or  is  found  by  the  jury  to 
be  a  habitual  drunkard,"  certain  conse- 
quences follow.  The  second  section  of 
the  Act  provides  :  "  Any  person  who  com- 
mits any  of  the  offences  mentioned  in  the 
First  Schedule  to  this  Act,  and  who  within 
the  twelve  months  preceding  the  date  of 
the  commission  of  the  offence  has  been  con- 
victed summarily  at  least  three  times  of  any 
offences  so  mentioned,  and  who  is  a  habi- 
tual drunkard,  shall  be  liable  upon  convic- 
tion on  indictment,  or  if  he  consents  to  be 
dealt  with  summarily  on  summary  convic- 
tion, to  be  detained  for  a  term  not  exceeding 
three  years."  Now,  what  is  the  practical 
operation  of  that  section?  A  person  is 
being  summoned  by  summary  process  for 
one  of  the  offences  of  the  drunkenness 
9:2 
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which  are  specified  in  the  schedule.  There 
are  some  twelve  or  thirteen  of  them,  all 
dealing  with  people  who  in  liquor  under 
certain  circumstances  do  certain  acts.  That 
person  being  about  to  be  summarily  tried, 
it  comes  out  in  the  course  of  the  proceed- 
ing that  the  evidence  shows,  or  it  is  suggested 
to  show,  he  was  one  of  the  persons  contem- 
plated by  s.  2,  who^  in  addition  to  being 
guilty  of  the  offence  in  sched.  1,  falls  within 
the  description  I  have  read.  He  need  not 
consent  to  be  tried.  He  can  say  he  will  not 
be  tried  summarily,  and  then  he  will  have 
to  be  t^ied  on  indictment,  and  will  come 
under  the  catej^ory  of  persons  already  dealt 
with  by  section.  Now,  that  being  so, 
remember  a  i)erson  is  being  tried  on  indict- 
ment for  certain  classes  of  offences,  or  sum- 
marily for  one  of  the  offences  mentioned  in 
the  schedule,  and  it  is  to  that  state  of  things 
that  s.  6  of  the  Licensing  Act,  1902,  relates. 
It  says  :  "  Where  upon  the  conviction  of  an 
offender,  the  court  is  satisfied  that  an  order 
for  detention  could  be  made  under  s.  1  or  s.  2 
of  the  Inebriates  Act,  1898,  then  whether 
an  order  for  detention  is  made  or  not  ... 
etc."  Now,  we  are  pressed  to  say,  having 
regard  to  the  object  of  the  section,  that 
means  whether  an  order  could  be  made  or 
has  been  made.  In  my  opinion,  on  the  face 
of  the  section,  it  points  to  the  court  that 
has  the  juiisdiction  to  make  the  order,  and 
it  says  whether  the  court  thinks  fit  to  make 
the  order  or  not  it  shall  send  certain  par- 
ticulars to  the  police  authority  witn  a 
view  to  the  consequences  mentioned  in 
sub-ss.  (2),  (3)  of  s.  a  In  my  opinion, 
therefore,  the  object  of  s.  6  is  olain,  and 
evidently  it  means  to  say,  in  addition  to 
making  the  order  either  under  s.  1  or  s.  2  of 
the  Act  of  1898,  whether  the  court  makes 
the  order  or  not  these  particulars  at  any 
rate  shall  go  to  the  police  with  the  con- 
sequences which  follow  from  it.  I  think,  to 
say  that  section  means  whatever  the  man  is 
being  tried  for,  if  in  the  course  of  that  trial, 
whether  he  has  given  his  consent  or  not, 
it  turns  out  there  are  circumstances  which 
if  he  was  being  tried  for  some  other  offence, 
namely,  under  sched.  1— that  in  those  cases 
the  magistrate  would  have  the  duty  of  send- 
ing particulars  to  the  police  authority,— is 
reading  into  the  section  words  the  legisla- 
ture had  not  m  view  when  they  enacted  it. 
In  my  opinion  the  magistrate  was  right  in 
saying,  no  consent  having  been  given,  he 
ought  not  to  put  in  force  the  provisions  of 
the  Act 

Wills,  J. — I  am  of  the  same  opinion  on 
both  i)oints.  With  regard  to  the  first,  some  of 
the  authorities  cited   by  Mr.   Danckwerts 
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show  that  a  distinction  has  been  drawn 
between  the  use  to  be  made  of  what  I  may 
call  incomplete  or  informal  records  of  a 
court  according  to  whether  they  are  pro- 
posed to  be  used  in  the  same  court  or  not, 
and  that  idea  seems  to  have  been  carried 
out  in  s.  18  of  the  Act  of  1871.  Then  it  is 
true  that  that  Act  says  that  nothing  in  that 
section  shall  dispense  with  the  legal  proof 
of  previous  convictions,  but  then  it  also 
contains  at  the  end  of  the  same  section  the 
enactment  that  any  method  of  proof  which 
was  theretofore  leg|al  should  remain  legal, 
and  therefore  if  this  method  of  proof  was 
by  the  common  law  allowed  to  be  made  use 
of  by  the  same  court  which  passed  the 
original  judgment,  the  common  law  has 
been  satisfied  in  this  case.  Now  it  does 
not  appear  to  me  that  there  is  any  question 
of  substance  involved,  excepting  possibly, 
as  Mr.  Sutton  has  suggested,  that  if  the 
conviction  was  formally  drawn  up  it  would 
show  the  time  and  place  at  which  the 
offence  was  committed.  It  is  to  be  ob- 
served, however,  that  the  time  and  place  at 
which  the  original  offence  was  committed 
are  not  got  from  the  records  which  are 
directed  to  be  kept  under  the  Summary 
Jurisdiction  Acts,  but  they  are  to  ble 
got  from  the  note-book  of  the  magis- 
trate's clerk  at  the  time  the  evidence 
is  taken,  which  is  a  book  not  required 
to  be  kept  at  all  or  to  be  preserved, 
and  inasmuch  as  the  time  and  place 
could  only  be  got  from  such  an  informal 
source  as  that,  it  does  look  as  if  time 
and  place  was  not  very  much  of  the 
essence  of  that  which  is  to  be  preserved, 
and  it  is  certainly  the  fact  that  no  prisoner 
that  I  have  tried,  and  I  have  triea  a  good 
many  who  have  been  asked  if  they  were  con- 
victed before  on  the  second  part  of  the  indict- 
ment charging  felony  after  previous  convic- 
tion, manifested  the  smallest  curiosity  as 
to  the  contents  of  the  indictment.  Very 
often  they  are  particular  as  to  the  date  of  the 
conviction,  and  it  constantly  happens  when 
they  are  told  that  that  took  place  they  say 
at  once^  Oh,  yes.  For  the  purpose  of  this 
section  it  does  not  seem  to  me  that  the  time 
and  place  of  the  previous  offence  which  has 
to  be  proved  is  of  the  smallest  consequence. 
I  think,  therefore,  this  is  a  case  in  which 
the  common  law  doctrine  applies,  and  pre- 
vious convictions  being  in  the  same  court 
the  court  had  a  perfect  right  to  resort  to 
them.  With  regard  to  the  second  question, 
I  confess  I  have  not  been  able  to  entertain 
from  the  first  any  real  doubt  what  the 
section  meant.  It  seems  to  me  to  be  as  plain 
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as  language  can  say  that  whereas  by  the 
Inebriates  Act  of  1898,  where  a  court  upon 
the  proper  conviction  of  the  offender,  whetner 
under  the  provisions  of  the  first  or  second 
section  having  the  offender  duly  convicted 
before  it,  has  the  power  of  saying  either  that 
he  shall  be  detained,  or  of  forbearing  to  say 
so,  he  shall  be  detained  in  an  inebriate 
asylum —whether  the  court  does  pronounce 
that  addition  to  the  sentence  or  does  not, 
that  notice  shall  be  given  to  the  police.  It 
seems  to  me  to  give  the  natural  meaning  to 
language,  and  to  be  merely  a  supplement  to 
the  consequences  which  will  follow  a  con- 
viction either  under  indictment  or  on 
summary  conviction  if  the  defendant  con- 
sents to  be  dealt  with  in  that  fashion. 

Channell,  J.— I  concur  on  both  points. 
As  to  the  first  I  do  not  think  myself  it  as  a 
point  of  very  great  practical  importance, 
and  do  not  think  there  would  be  serioas 
difficulty  in  proving  the  conviction  in  other 
courts,  and  1  do  not  think  in  any  case  there 
would  be  any  serious  difiiculty  in  proving 
the  conviction  by  a  formal  record  of  the 
conviction,  but  I  concur  on  this  point  on  the 
ground  of  the  authority  of  tne  case  of 
London  School  Board  v.  Harvey.  Then, 
under  the  second  section^  the  matter 
of  substance  to  be  dealt  with  is  whether 
the  offence  under  consideration  at  the 
time  is  one  of  those  scheduled  to  the  Act, 
which  means  that  it  is  an  offence  aris- 
ing out  of  drunkenness.  Next,  there  must 
have  been  at  least  three  convictions  of  that 
character ;  and  then  again,  as  under  the 
former  sub-section,  the  person  must  be 
shown  to  be  a  habitual  drunkard.  Those 
are  the  matters  of  substance  which  have  to 
be  shown  in  order  that  an  order  foi*  deten- 
tion may  be  made.  The  procedure  is  that 
the  man  shall  be  committed  for  trial  on  the 
offence,  or  shall  consent  to  be  dealt  with 
summarily.  Then  when  you  come  to  the 
Licensing  Act  of  1902,  it  says  :  "  Where  upon 
the  conviction  of  an  offender  the  court  is 
satisfied  that  the  order  of  detention  could 
be  made  under  s.  1  or  s.  2  of  the  Inebriates 
Act."  I  think  that  means  could  be  made, 
not  only  because  the  facts  of  substance  are 
proved,  but  also  because  the  proper 
machinery  has  been  adopted,  and  on  tnat 
point  London  School  Board  v.  Harvey^ 
which  is  an  authority,  and  but  for  that 
I  should  have  considerable  doubt,  and 
am  not  sure  which  way  I  should  have 
decided.  As  to  the  second  point,  I  think  it 
is  clear,  but  I  think  it  wants  a  little  ex- 
planation. Now  the  Inebriates  Act  has  two 
sections,  each  providing  for  an  order  for 
detention,  and  under  each  there  is  both 
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matter  of  substance  to  be  proved  and  matter 
of  procedure  to  be  adopted  and  followed. 
Under  s.  1  it  is  to  be  proved  that  the  offence 
in  question  was  committed  under  the 
influence  of  drink,  or  that  drunkenness  was 
a  contributory  cause  to  the  offence,  and  the 
defendant  a  habitual  drunkard.  Those 
are  matters  of  substance,  and  the  procedure 
to  be  adopted  is  that  those  matters  must  be 
charged  in  the  indictnient,  and  that  unless 
evidence  has  been  given  before  the  commit- 
ting magistrate  of  it,  seven  days'  notice  of 
the  evidence  must  be  given.  That  is  the 
procedure.  That  unless  the  proper  procedure 
under  s.  1  or  s.  2,  as  the  case  may  be,  has 
been  in  fact  followed  in  that  case  no  order 
could  be  made  for  detention,  and  if  no  order 
could  be  made  for  detention  then  no  order 
as  to  this.  It  seems  to  me  the  words  being 
used  there  in  the  present  tense — "  satisfied 
then  an  order  for  detention  could  be 
made" —  whether  an  order  for  detention  is 
made  or  not— those  words  being  in  the 
present  tense  and  not  in  the  i>aat  really 
conclude  the  matter. 

DanchvertSy  K.C. — May  I  ask  one  ques- 
tion of  your  lordship,  just  to  make  the 
matter  plain  1  It  is  a  question  of  impor- 
tance. Does  your  lordship  mean  the  same 
court  within  the  meaning  of  the  Act  of 
1879? 

Lord  Chief  Justice.— Yes. 

Ajypeal  dismissed. 

Solicitors  for  appellant :  Wontner  & 
Son. 

Solicitors  for  the  magistrate  :  Solicitor 
to  the  Treasury. 
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CENTRAL  criminal  COURT. 


(Before  Kennedy,  J.) 

Ajyril  1,  1903. 

Bex  v.  Joseph  Abbott. 

Criminal  law — Dying  declaration — Woman 
having  taken  poison,  and  whilst  in 
great  jiain  says  rei)eatcdly  "  I'm  dying  " 
— Statement  then  made  not  admitted — 
Agreement  to  commit  suicide  —  Sur- 
vivor guilty  of  murder. 

The  jtrisofier  and  his  wije  agreed  to  commit 
suicide  together  hy  taking  jmson.   After 

04 


67  J.  P.  161. 

taking  ike  poison  the  loife^  when  in  great 
2>ain,  said  re/>eatedly  to  the  nurse  **/'wi 
duingy  The  nurse  wojt  of  opinion  that 
she  really  t}u)ught  she  was  dying^  and 
the  doctor  did  not  think  there  was  any 
]>ros/)ect  of  her  recovery,  l^he  tooman 
then  made  a  statement  to  Uie  nurse^which 
the  jyrosecutwn  projwsed  to  ^>i*<  in  as  a 
dyiiuj  declaration. 

Held,  that  the  statement  7vas  not  admissible. 
If  two  2^ersons  agree  together  to  commit 
sui^^idcy  and  in  accordance  with  that 
agreement  attempt  to  take  their  lives, 
hut  07ie  of  them  surviveSy  the  survh>07' 
is  guilty  of  muyder. 

The  prisoner  was  indicted  and  also 
charged  on  the  coroner's  iiKjuisition  with 
the  wilful  murder  of  Catherine  Abbott 

Arthur  Gill  {Guy  Stephenson  with  him), 
for  the  prosecution. 

Fercival  Hughes  appeared  for  the  pri- 
soner, at  the  reijuest  of  the  court. 

It  was  proved  that  on  February  27th  the 
prisoner  and  his  wife  sold  most  of  the  fur- 
niture that  they  possessed,  and  that  the 
prisoner  afterwards  bought  some  aqua 
fortisy  which  he  said  he  wanted  for  testing 
metals.  At  about  ten  o'clock  the  same  night 
the  prisoner  came  down  to  his  landlaay's 
rooni,  and  asked  her  to  go  and  fetch  a 
I)oliceinan,  saying,  ^^The  missus  has  took 
poison  and  I've  took  poison."  Afterwards 
to  his  sister-in-law  he  said,  "  We  have  both 
taken  poison  ;  she  took  some  and  I  took 
some.  We  have  been  making  up  our  minds 
since  Christmas,  as  I  could  not  get  any 
work,  to  take  our  lives."  As  soon  aa  a 
policeman  arrived  he  administered  an 
emetic  to  lx>th ;  it  was  successful  in  the 
case  of  the  man,  but  not  in  the  case  of  the 
woman.  On  the  way  to  the  hospital  the 
prisoner  said :  "  I've  been  out  of  work 
some  time  ;  she  could  not  stand  it  ;  it 
worried  her.  I  bought  the  stuff  in  North 
Street  and  took  it  home.  She  gave  me 
some,  and  took  the  other  herself.  I've  got 
a  good  character."  The  woman  was  taken 
to  the  Poplar  Hospital.  She  became  con- 
scious about  1.30  a.m.  She  then  appeared 
to  the  nurse  to  be  in  very  severe  i>ain. 
She  comi)lained  of  the  pain,  and  said 
several  time.s,  "  I'm  dying."  This  state- 
ment apjjeared  to  the  nurse  to  be  the 
expression  of  the  woman's  real  fixed 
belief.  The  nurse  sent  for  the  doctor, 
who  saw  her  about  2.30  a.m.,  and  he  then 
did  not  think  that  there  was  any  prospect 
of  her  recovery.      The  woman  died  from 
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aqxia  fortis  poisoning  about  twelve  hours 
later.    At  about  the  time  that  the  nurse 
sent  for  the  doctor   the   woman  made  a 
statement  to  the  nurse. 

GUly  on  behalf  of  the  prosecution,  sub- 
mitted that  this  statement  was  admissible. 
It  Avas  made  by  the  deceased  woman  in  the 
expectation  of  death,  and  related  to  the 
cause  of  her  death.  This  was  a  stronger 
case  than  usual,  because  the  evidence  was 
that  the  woman  had  taken  poison  with  the 
intention  of  killing  herself,  and  so  at  the 
time  she  took  it  she  contemplated  death. 
At  the  time  she  made  the  statement  she 
was  in  extreme  pain,  and  had  no  expecta- 
tion of  recovery,  and  did,  in  fact,  die  within 
twelve  hours.  He  referred  to  R.  v.  Gloster 
(1888X  16  Cox  C.  C.  471  :  and  to  B,  v. 
Mitchell  (1892),  17  Cox  C.  C.  503. 

Hughes,  for  the  prisoner.— The  result  of 
the  cases  is  that  there  must  be  no  hope 
whatever  of  recovery  in  the  mind  of  the 
declarant.  There  is  no  evidence  here  that 
at  the  time  the  declarant  niade  the  state- 
ment she  was  aware  of  her  condition. 
"Fm  dying"  was  onlv  really  an  expression 
of  pain  ;  that  she  really  thought  she  was  in 
fact  dying  was  only  the  opinion  of  the 
nurse.  In  R,  v.  Gloster,  sujyra,  Chakles,  J., 
says,  quoting  Byles,  J.,  in  R,  v.  Jenkins 
(1869),  L.  R.  1  C.  C.  R.  193,  that  such 
statements  ought  only  to  be  allowed  "  with 
scrupulous  and  almost  superstitious  care." 
Here  the  statement  was  made  after  about 
three  hours'  unconsciousness  ;  the  morphia 
which  the  doctor  had  injected  might  still 
be  taking  effect,  and  she  was  suffering 
mtense  pain.  In  R,  v.  Gloster,  sum-a,  the 
woman  was  further  asked  whether  she  made 
the  statement  "with  the  fear  of  death  be- 
fore her  eyes,"  and  she  answered  "Yes," 
but  yet  the  statement  was  not  admitted  in 
evidence. 

Kennedy,  J.,  referred  to  R.  v.  Goddard 
(1882),  16  Cox  C.  C.  7,  where  Hawkins,  J., 
after  consulting  with  Bagoallay,  L.J., 
held  a  statement  to  be  admissible. 

Huffhes. — In  that  case  the  woman  was 
conscious  she  was  dying.  8he  looked 
to  the  future,  and  said,  "Look  to  my 
children." 

Gill, — In  R,  V.  Gloster,  supra,  the  ex- 

fressions  were  of  the  class,  "  I  do  not  think 
shall  be  long  with  you."  "  Fear  of  death  " 
does  not  mean  fear  of  immediate  or  im- 
pending death. 

Kennedy,  J.—I  do  not  think  that  the 
law  can  be  better  stated  than  it  was  by 
Chakles,    J.,    in  R,    v.   Gloster,   sujrra  : 
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"There  must  be  an  unqualified  belief  in 
the  nearness  of  death ;  there  must  be  a 
belief  without  hope  in  the  declarant  that 
he  is  about  to  die."  There  must  be  the 
expectation  of  impending  death.  Each 
case  must  depend  on  its  own  circum- 
stances. It  is  a  very  grave  responsibility 
to  have  to  decide,  ana  one  must  look  at 
all  the  surrounding  circumstances.  In  this 
case  the  woman  had  certainly  taken  ijoison, 
and  the  result  would  be  that  when  she 
found  the  poison  taking  effect  to  make  hei* 
believe  that  it  would  be  fatal.  At  the  time 
she  was  suffering  very  great  pain,  and  did, 
in  fact,  die  in  twelve  hours.  She  said 
"  I'm  dying,"  and  I  think  that  2>rimd  facie 
there  is  very  strong  evidence  to  admit  the 
statement  •  but  upon  the  whole  I  have 
determined  that  I  shall  not  admit  it. 
When,  as  here,  a  person  makes  the  state- 
ment "  I'm  dying,"  and  in  great  pain  ejacu- 
lates the  expression  several  times,  it  seems 
to  me  unsafe,  knowing  the  expressions  of 
humanity  in  the  agony  of  pain,  to  regard 
that  expression  as  the  expression  of  the  real 
idea  of  impending  death.  The  repetition 
of  the  statement  makes  it  weaker.  The 
frequency  of  the  ejaculation  points  to  me 
that  the  agony  is  so  great  that  possibly  the 
ejaculation  may  be  referable  to  the  agony 
of  the  pain,  rather  than  to  the  fixed  and 
settled  belief  in  impending  death.  Upon 
the  whole,  therefore,  I  think  it  right  that  I 
should  not  admit  the  evidence. 

After  counsel  had  addressed  the  jury, 

Kennedy,  J.,  in  summing  up,  said  :  The 
law  is  quite  clear.  If  two  parties  mutually 
agree  to  commit  suicide,  and  only  one 
accomplishes  that  object,  the  survivor  is 
guilty  of  murder.  Was  there  such  an 
agreement  here  ?  If  so,  there  can  only  be 
one  verdict.  "A  person  who  administers 
poison  to  another  with  the  intention  of 
killing  him  is  guilty  of  murder  if  that  per- 
son dies,  and  it  two  persons  agree  that  tney 
will  each  take  poison^  each  person  is  a  prin- 
cipal and  each  is  guilty.  A  case  has  been 
cited  by  the  learned  counsel  for  the  pri- 
soner which  is  said  to  warrant  the  state- 
ment that  a  consideration  for  such  an 
agreement  must  be  proved,  but  I  have  no 
hesitation  in  saying  that  this  is  not  the 
law  of  the  land.  The  entering  into  the 
agreement  to  kill  themselves  was  legaL 
It  is  contrary  to  the  law  of  the  land  to 
commit  suicide,  and  if  two  persons  meet 
together  and  a^ee  so  to  do,  and  one  of 
them  diesj  it  is  murder  in  the  other " 
(Field,  J.,  in  R.  v.  Jessop  (1887),  16  Cox  C.  C, 
at  p.  206).    If  you  think  there  was  such  an 
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agreement  it  is  your  duty  to  find  a  verdict 
of  guilty  of  wilful  murder. 

Verdict — Guilty ^    with  a  strong    recom- 
mendation to  ffiercf/. 

Sentence — Death. 

Solicitor  for  the  prosecution  :  Solicitor  to 
the  Treasury. 


67  J.  P.  152. 

NORTH     LONDON     SESSIONS. 


(Before  the  Deputy-Chairman  (R.  Love- 
LAND-LovELAND,  Esq.,  K.C.),  and  other 
Justices.) 

Aj/ril  30,  1903. 

Peter  Robinson,  Ltd.  v.  A.  C.  Plowden, 
Esq.  (Metropolitan  Police  Magis- 
trate). 

Local  Government  —  Workshop  —  Reason- 
able temperature — Factory  and  Work- 
shop Act,  1901  (1  Edw.  7,  c.  22), 
s.  6  (1). 

A  workshop  in  which  women  and  (firls  were 
employed  in  cutting  and  making  ladies^ 
garments  wa^  visited  by  a  fdctory  in- 
s}}ector  on  two  da,ys  in  February^  and 
the  tenijyerature  in  the  various  work- 
rooms ivas  taken.  According  to  the 
evidence  the  temj}erature  ojf  the  rooms 
msited  iHiried  from  54**  F.  in  one  room 
to^V  F,  in  others^  the  averaae  temj>era' 
ture  being  aJbout  ^8"  F,  There  were 
steam  jnj>es  in  the  various  room*^  soms 
of  which  at  the  time  of  the  visits  were 
hot,  others  cold.  On  behalf  of  the 
factory  insjtector  evidence  loas  given 
that  a  reasonable  temj^erature  for  such 
workrooms  as  these  %vas  from  60*"  F,  to 
Qb^'F,  On  behalf  of  the  appellant 
evidence  toas  given  that  a  reasonahle 
temperature  for  such  workrooms  was 
from  56'  F.  to  60''  F. 

Held,  that  the  appellants  Ji/id  taken  adequate 
ffieorsures  for  securing  and  maintain- 
ing a  reasonable  temjterature  in  each 
room. 

This  was  an  appeal  against  two  convic- 
tions by  Mr.  Plowden,  sitting  at  the  Marl- 
borough Street  Police  Court,  for  that  the 
appellants  on  February  4th  and  18th,  1903, 
unlawfully  did  fail  to  keep  a  certain  work- 
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shop  in  conformity  with  the  Factory  and 
Workshop  Act,  1901  (s.  6  (1)).  The  magis- 
trate had  imposed  a  fine  of  20«.  and  costs  in 
each  case,  and  had  made  an  order  that  the 
alleged  defects  should  be  remedied  by 
October  1st,  1903. 

Haraxx  Avary,  K.C.  {Minton-Senhouse 
with  him),  api>eared  on  behalf  of  the 
appellants. 

J.  P.  Grain  {Leonard  Kershaw  with  him), 
on  behalf  of  the  respondent. 

Section  6  (1)  of  the  Factory  and  Work- 
shop Act,  1901,  is  as  follows:  "In  every 
factory  and  workshop  adequate  measures 
must  be  taken  for  securing  and  maintaining 
a  reasonable  temperature  in  each  room  in 
which  any  person  is  employed  ;  but  the  mea- 
sures so  taken  must  not  interfere  with  the 
purity  of  the  air  of  any  room  in  which  any 
person  is  employed." 

Miss  Deane,  one  of  the  inspectors  under 
the  Factory  and  Workshop  Act,  gave  evi- 
dence to  the  effect  that  she  visited  the 
appellants'  premises,  which  are  situate  be- 
tween Regent  Street  and  Argyll  Street,  on 
the  two  days  in  question.  On  the  second, 
third  and  fourth  floor  of  these  premises 
there  were  some  twenty-two  workrooms  in 
which  some  350  persons,  nearly  all  females, 
were  employed  in  cutting  and  making 
ladies*  garments ;  steam  pipes  of  about  one 
inch  diameter  inside  were  laid  on  in  these 
rooms,  some  of  the  pipes  running  along  one 
side  of  the  room  and  some  along  two  sides. 
On  February  4th,  Miss  Deane  visited  the 
premises  about  ten  o'clock  in  the  morning 
and  remained  there  till  about  one  o'clock  ; 
the  outside  temperature  was  48**  F.  when 
she  went  in  and  50**  F.  when  she  came  out. 
In  one  of  the  rooms  she  visited  the  tempera- 
ture was  56"  F.  and  all  the  gas  jets  were 
lighted  ;  in  three  of  the  rooms  the  tempera- 
ture was  58**  F.,  the  steam  pipes  were  hot  in 
one  of  these  rooms  and  cold  in  the  other,  and 
the  gas  was  lighted  in  one  of  the  rooms.  In 
anotner  room  the  temperature  was  68"  at 
one  end  and  56°  at  the  other;  the  pipes 
in  this  room  were  cold  and  the  gas  was 
lighted.  In  another  room  the  pipes  went 
almost  all  round  and  were  hot,  and  the 
temperature  was  61°  F.  The  gas  was  lighted 
in  this  room.  On  February  18th,  when 
she  again  visited  the  premises,  the  outside 
temperature  was  36°  F.  when  she  went  in 
and  38°  F.  when  she  came  out.  In  one  of 
the  rooms  the  temperature  was  54°  F.,  and 
the  steam  pipes  were  hot.  In  another  the 
temperature  was  60°,  all  the  gas  was 
lighted,  half  of  the  pipes  were  cold.  In 
another  the  temperature  was  56°  F.  at  one 
end  and  58°  F.  at  another  ;  the  steam  pipes 
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were  hot.  In  another  the  temperature  was 
58"  F.,  and  the  pipes  were  hot.  In  two  others 
the  temperature  was  6r  F. ;  all  the  gas  was 
lighted  in  these  rooms.  Women  and  girls 
were  working  in  all  these  rooms,  and  some 
of  them  were  wearing  shawls  and  fur  tippets. 
Miss  Deane  said  that  in  her  opinion  the 
rooms  were  too  cold,  and  that  a  reasonable 
temperature  for  workrooms  in  which  women 
were  employed  in  sedentary  business  as 
here  was  from  60**  to  65°  F.  She  con- 
sidered that  the  gas  had  been  lighted  for 
the  purpose  of  warmth  and  not  for  the 
purjjose  of  obtaining  a  better  light  for  the 
particular  work  the  women  were  doing. 
Dr.  Legge,  chief  medical  inspector  of 
factories,  Dr.  Kenwood  and  Dr.  Winter 
Blvthe  said  that  in  their  opinion  a  reason- 
able temperature  for  such  workrooms  as 
these  was  from  60**  to  65°  F. 

Evidence  was  tendered  on  behalf  of  the 
respondent  of  previous  visits  to  the  work- 
rooms by  Miss  Deane  and  other  inspectors, 
but  was  held  by  the  Deputy-Chairman  to 
be  inadmissible. 

At  the  police  court  summonses  had  been 
heard  and  dismissed  by  the  magistrate 
under  the  second  part  of  s.  6  (1),  in  which 
it  was  alleged  that  the  lighting  of  the  gas 
as  above  mentioned  was  a  measure  that 
interfered  with  the  purity  of  the  air,  and  the 
Deputy-Chairman  refused  to  admit  evi- 
dence on  this  jK)int,  holding  that  the 
respondent  was  estopped  from  going  into 
that  question  by  the  tact  that  summonses 
under  the  latter  part  of  s.  6  (1)  had  been 
taken  out  and  had  been  dismissed  by  the 
magistrate. 

Upon  behalf  of  the  appellants  evidence 
was  given  that  about  three  jears  a^  the 
appeflants  had  spent  £500  m  puttmg  in 
steam  pipes,  which  they  were  aavised  was 
the  best  means  of  warming  these  rooms; 
that  full  steam  was  generated  by  7.15  a.m. 
each  morning  and  passed  into  the  work- 
rooms ;  that  the  women  arrived  about 
8.30  a.m.,  and  afterwards  the  steam  was 
temporarily  diverted  from  the  workrooms 
to  the  shop  below,  and  afterwards  again 
directed  into  the  workrooms.  That  the 
pipes  had  been  put  in  with  the  object  of 
obtaining  a  temperature  of  56°  F.  in  the 
workrooms,  but  that  a  higher  temperature 
could  be  obtained  if  considered  advisable  : 
and  medical  and  other  witnesses  were  called 
who  stated  that  in  their  opinion  a  reason- 
able temperature  for  such  workrooms  as 
these  was  from  56°  to  60'  F.  The  fore- 
woman of  each  of  the  rooms  in  question 
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was  also  called,  who  each  said  they  had  not 
received  complaints  of  the  cold  from  the 
workers,  and  that  the  gas  was  not  lighted 
for  the  purpose  of  warmth,  but  on  account 
of  the  work  that  was  being  done  at  the 
particular  time. 

The  DEPUTY-CHAiRMAN.-^Having  taken 
into  consideration  all  the  evidence  that  has 
been  given  on  both  sides,  we  are  satisfied 
that  Peter  Robinson,  Ltd.,  have  taken 
adequate  measures  for  securing  and  main- 
taining a  reasonable  temperature  in  each 
room  m  which  any  person  is  employed,  and 
we  are  of  opinion  that  the  gas  was  not  used 
for  heating  purposes.  Tlie  appeal  will  be 
allowed  with  costs. 

AjypeaZ  cdlowed  with  costs. 

Uonvictions  quashed. 

Solicitor  for  the  prosecution:  Treasury 
Solicitor. 

Solicitors  for  the  defence ;  Caprons, 
Hitehins,  Brabant  and  Hitehins. 
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January^  12,  1903. 

Ex  parte  Francis  and  Others. 

Justices — Sale  of  pirated  music — Seizure — 
Forfeiture  or  destruction  —  Order  of 
court  of  summary  jurisdiction — Sum- 
mons before  order— Summary  Jurisdic- 
tion Act,  1879  (42  «k  43  Vict.  c.  49), 
ss.  34,  51  (3) — Musical  (Summary  Pro- 
ceedings) Copyright  Act,  1902  (2  Edw  7 
c.  15),  ss.  1,  2. 

A  court  of  summary  Jurisdiction,  where 
pirated  copies  of  music  have  been  seized 
by  a  constable  tmder  s,  2  of  the  Musical 
(Summary  Proceedings)  Copyright  Act^ 
1902,  has  no  power  to  make  an  order 
under  that  Act  for  the  forfeiture  or 
destruction  of  such  copies  unless  a 
summons  has  been  served  up(/n  the  per- 
son  from  whom  they  have  been  seized 
calling  upon  him  to  show  cause  why  such 
an  order  should  not  be  made. 

Case  stated  by  the  Metropolitan  Police 
Magistrate  sitting  at  Marylebone  Police 
Court. 

At  the  Marylebone  Police  Court  on 
October  4th,   1902,  a  complaint  was  pre- 
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ferred  on  behalf  of  the  appellants  under  the 
Musical  (Summary  Proceedings)  Copyright 
Act,  1902  (2  Edw.  7,  c.  15),  s.  2,  that  certain 
copies  of  music  then  produced  before  the 
court  had  been  seized  in  pursuance  of  that 
section  of  the  Act,  and  the  magistrate  was 
asked,  upon  the  production  before  him  of 
proof  that  the  copies  were  infringements  of 
copyright,  to  make  an  order  that  they  should 
be  forfeited  or  destroyed,  or  otherwise  dealt 
with  as  he  might  think  fit.  It  was  stated 
on  behalf  of  the  appellants  that  the  person 
from  whom  they  had  been  seized  had  there 
^ven  his  name  and  address,  and  had  been 
informed  by  the  constable  making  the 
seizure  that  further  proceedings  with 
reference  to  the  seizure  under  s.  2  of  the 
Act  would  be  taken  before  the  Marylebone 
Police  Court,  but  neither  was  such  person 
nor  anyone  on  his  behalf  present  in  court 
when  this  complaint  was  made, 

The  magistrate  was  of  opinion  that  before 
the  making  of  any  order  in  the  matter  it 
was  necessary  that  a  summons  should  be 
served  upon  the  person  in  whose  possession 
the  music  had  been  found,  calling  upon  him 
to  showcause  why  the  order  prayed  for  should 
not  be  made,  and  the  magistrate  at  once 
offered  to  grant  the  appellants  such  a 
summons.  They,  however,  contended  that 
the  statute  2  Edw.  7,  c.  15,  rendered  the 
issue  of  a  summons  unnecessary,  and  duly 
applied  to  the  magistrate  to  state  a  case  for 
the  opinion  of  the  court. 

The  facts  alleged  in  the  complaint  were 
as  follows : 

On  October  3rd.  1902,  an  authorised 
agent  of  the  appellants  requested  a  con- 
stable in  writing  to  seize  the  copies  of  music 
in  question,  they  being  then  offered  for  sale 
in  and  along  the  Kentish  Town  Road  by  a 
person  who  gave  his  name  and  address. 
The  constable  thereupon  seized  the  music, 
but  informed  the  person  from  whom  it  was 
seized  of  the  time  when  and  the  place 
where  further  proceedings  with  reference  to 
the  seizure  under  2  Edw.  7,  c.  15,  would  be 
taken. 

The  music  was  produced  in  the  police 
court  on  the  following  morning,  and  on 
behalf  of  the  appellants  the  magistrate  was 
asked  te  proceea  at  once  to  make  the  order 
provided  for  under  s.  2  of  2  Edw.  7,  c.  15,  it 
being  contended  that  that  statute  had  given 
the  magistrate  the  power  to  make  such 
order  ex  parte. 

The  magistrate,  however,  upon  the  follow- 
ing grounds,  decided  tnat  the  statute, 
2  Edw.  7,  c.  15,  constituted  no  departure 
from  the  ordinary  procedure  provided  by 
law  for  courts  of  summary  jurisdiction,  and 

08 


67  J.  P.  163. 

therefore  declined  to  make  any  order  in  the 
matter  without  the  usual  preliminary  of  a 
summons. 

(a)  The  Summary  Jurisdiction  Act,  1879 
(42  «k  43  Vict.  c.  49),  s.  51  (3),  enacts  that : 
"  Where  in  any  future  Act  .  .  .  any  act  or 
thing  other  than  the  payment  of  a  sum  of 
money  is  required  or  authorised  by  an  order 
of  a  court  of  summary  jurisdiction  to  be 
done  .  .  .  the  Summary  Jurisdiction  Acts 
shall  apply  accordingly. 

By  8.  50  of  the  same  Act  (now  repealed 
and  replaced  by  s.  13  of  the  Interpretation 
Act,  1889  (52  ife  53  Vict.  c.  63),  to  the  same 
effect)  the  expression  "Summary  Jurisdic- 
tion Acts  "  includes  the  Summary  Jurisdic- 
tion Act,  1848. 

Section  34  of  the  same  Act  of  1879  pro- 
vides that :  "  Where  a  power  is  given  by  any 
future  Act  to  a  court  of  summary  jurisdic- 
tion ...  of  requiring  any  act  or  thing  to 
be  done  or  lett  undone  other  than  the 
payment  of  money,  and  no  mode  is  pre- 
scribed of  enforcing  such  requisition,  the 
court  may  exercise  such  power  by  an  order 
or  orders  .  .  ." 

(b)  The  Summary  Jurisdiction  Act,  1848 
(11  &  12  Vict.  c.  43),  s.  1,  enacts  that :  "In 
all  cases  where  a  complaint  shall  be  made  to 
any . . .  justice  or  justices  (of  the  peace)  upon 
which  he  or  they  have  or  shall  have 
authority  by  law  to  make  any  order  for  the 
payment  of  money  or  otherwise  .  .  .,  it  shall 
be  lawful  for  such  justice  or  iustices  .  .  .,  to 
issue  his  or  their  summons  directed  to  such 
person,  stating  shortly  the  matter  of  such 
information  or  complaint,  and  requiring  him 
to  appear  at  a  certain  time  and  place  .  .  . 
to  answer  to  the  said  information  or  com- 
plaint ..." 

Section  33  of  the  same  Act,  extends  its 
operation  to  the  metropolitan  police  courts 
and  magistrates.  When  an  application  for 
an  order  of  justices  is  to  be  made  exparte^ 
the  issue  of  a  summons  is  declared  by  s.  1  to 
be  unnecessary. 

(c)  There  being  no  provision  in  2  Edw.  7, 
c.  15,  that  applications  for  orders  under  it 
should  be  made  ex  parte,  the  magistrate 
decided  that  they  must  be  niade  in  accord- 
ance with  the  Summary  Jurisdiction  Acts, 
and  that  the  person  whose  property  it  was 
sought  to  confiscate  should  be  duly  sum- 
moned. 

(d)  The  question  to  be  decided  under  the 
statute  2  Eaw.  7,  c.l5,  was  one  which  iniffht 
prove  to  be  a  very  difficult  and  debatable 
one,  namely,  whether  or  no  the  copies  of  the 
works  so  seized  were  in  point  of  law*  and 
fact  infringements  of  copyright  or  not,  and 
the  magistrate  was  strongly  of  opinion  that 
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the  person  from  whom  they  were  seized 
should  have  an  onportunity  of  negativing,  if 
he  were  able,  such  infringement. 

(e)  Tlie  ma^strate  was  fortified  in  his 
determination  in  this  matter  by  the  follow- 
ing cases  :  R,  v.  Guardians  of  Totnes  Union 
(1 844),  14  L.  J.  M.  C.  148  ;  9  J:  P.  584  :  Gill  v. 
Bright  (1871),  36  J.  P.  198  ;  41  L.  J.  U,  C.  22  ; 
and  White  v.  Redfem  (1879),  44  J.  P.  87 : 
6  Q.  B.  D.  15,  as  to  which  last-mentionea 
case  he  desired  to  emphasise  the  fact  that 
it  originated  before  the  passing  of  the 
Summary  Jurisdiction  Act,  1879,  ss.  34and  51 
of  which  Act  only  apply  to  future  Acts. 

The  magistrate  therefore  decided  that 
before  he  could  make  any  order  under  s.  2  of 
the  Masical  (Summary  Proceedings)  Copy- 
right Act,  1902,  it  was  necessary  that  a 
summons  in  accordance  with  the  Summary 
Jurisdiction  Acts  should  first  have  been 
legally  served  upon  the  person  "hawking, 
carrying  about,  selling  or  offering  for  sale 
the  alleged  pirated  music,  calling  upon  him 
to  show  cause  before  the  magistrate  why 
such  music  should  not  be  "forfeited,  or 
destroyed,  or  otherwise  dealt  with.'*  In  the 
event  of  no  order  being  made,  he  would  be 
entitled  to  have  the  music  redelivered  to 
him. 

The  question  for  the  opinion  of  the  court 
was  whether  the  magistrate  upon  the  above 
statement  of  facts  came  to  a  correct  deter- 
mination and  decision  in  point  of  law,  and, 
if  not,  what  should  be  done  in  the  premises. 

The  Musical  (Summary  Proceedings) 
Copyright  Act,  1902  (2  Edw.  7,  c.  15)— 
which  came  into  operation  on  October  Ist, 
1902 — ^provides  : 

Section  1. — A  court  of  summary  jurisdic- 
tion, upon  the  application  of  the  owner  of 
the  copyright  in  any  musical  work,  may  act 
as  follows :  If  satisfied  by  evidence  that 
there  is  reasonable  ground  for  believing  that 

Eirated  copies  of  such  musical  wort  are 
eing  hawked,  carried  about,  sold,  or  offered 
for  sale,  may,  oy  order^  authorise  a  constable 
to  seize  such  copies  without  warrant  and  to 
bring  them  before  the  court,  and  the  court, 
on  proof  that  the  copies  are  pirated,  may 
order  them  to  be  destroyed  or  to  be 
delivered  up  to  the  owner  of  the  copy- 
right if  he  makes  application  for  tnat 
delivery. 

Section  2. — If  any  person  shall  hawk, 
carry  about,  sell,  or  offer  for  sale  any 
pirated  copy  of  any  musical  work,  every 
such  pirated  copy  may  be  seized  by  any 
constable  without  warrant,  on  the  request  in 
writing  of  the  apparent  owner  of  the  copy- 
right in  such  work,  or  of  his  agent  thereto 
authorised  in  writing,  and  at  the  risk  of 
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such  owner.  On  seizure  of  any  such  copies, 
they  shall  be  conveyed  by  such  constable 
before  a  court  of  summary  jurisdiction, 
and,  on  proof  that  they  are  infringements 
of  copyright,  shall  be  forfeited  or  destroyed, 
or  otnerwise  dealt  with  as  the  court  may 
think  fit. 

Section  3.— "Musical  copyright"  means 
the  exclusive  right  of  the  owner  of  such 
copyright  under  the  Copyright  Acts  in  force 
for  the  time  being  to  do  or  to  authorise 
another  person  to  do  all  or  any  of  the 
following  things  in  respect  of  a  musical 
work  :  (1)  To  make  copies  by  writing  or 
otherwise  of  such  musical  work ;  (2)  to 
abridge  such  musical  work ;  (3)  to  make 
any  new  adaptation,  arrangementl  or  setting 
of  such  musical  work,  or  of  the  melody 
thereof,  in  any  notation  or  system.  "  Musical 
work"  means  any  combination  of  melody 
and  harmony,  or  either  of  them,  printed, 
reduced  to  writing,  or  otherwise  graphically 
produced  or  reproduced.  "  Pirated  musical 
work"  means  any  musical  work  written, 
printed,  or  otherwise  reproduced,  without 
the  consent  lawfully  given  by  the  owner  of 
the  copyright  in  such  musical  work. 

Scrutt(m,  K.C.  (Herman  Cohen  with  him), 
for  the  appellants.— The  learned  magistrate 
was  wrong  in  holding  that  it  was  necessary 
for  a  summons  to  be  served  on  the  person 
from  whom  the  music  was  seized  calling  on 
him  to  show  cause  before  an  order  could  be 
made  under  the  Musical  (Summary  Pro- 
ceedings) Copyright  Act,  1902.  Under 
s.  1  of  the  Summary  Jurisdiction  Act,  1848, 
a  summons  is  only  necessary  where  pro- 
ceedings are  being  taken  which  will  result 
in  some  person  being  "imprisoned  or  fined, 
or  othei"wise  punished  "  ;  a  summons  is  not 
necessary  where  an  order  is  being  asked  for 
not  affecting  the  person  himself,  but  only 
dealing  with  his  property.  In  such  a  case 
verbal  notice  is  quite  sufficient,  and  if  the 
magistrate  is  satisfied,  as  he  was  in  this  case, 
that  the  constable  who  seized  the  music 
told  the  person  from  whom  it  was  seized  of 
the  time  when  and  place  where  further  pro- 
ceedings with  reference  to  the  seizure  under 
the  Act  would  be  taken,  then  he  ought  to 
have  made  the  order  asked  for.  In  White  v. 
Redfem  (1879^  5  Q.  B.  D.  15 ;  44  J.  P.  87, 
it  was  held  that  when  unsound  meat  was 
seized  under  the  provisions  of  the  Public 
Health  Act,  1875,  the  magistrate  had  power 
to  make  an  order  for  its  destruction  without 
a  summons  being  taken  out,  and  Manisty,  J., 
said  if  the  construction  of  the  Act  then  in 
question,  that  a  summons  was  necessary, 
were  adopted,  "it  would  throw  such  obstacles 
in  the  way  ot  its  operation  as  might  almost 
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make  it  a  dead  letter."  That  precisely 
applies  to  the  present  case.  The  men  from 
whom  such  pirated  copies  are  seized  are  of 
such  a  class  in  most  cases  that  it  would  be 
difficult  to  find  or  trace  them  if  they  gave  a 
false  name  and  address,  and  the  oi)eration 
of  the  Act  would  be  defeated.  The  decision 
in  Thonias  v.  Van  Osy  [1900]  2  Q.  B.  448  ; 
64  J.  P.  582,  as  to  unsound  fruit  is  also  an 
authority  in  favour  of  the  appellant. 

H.  Sutton  {G.  S,  Robertson  with  him),  by 
leave,  in  support  of  the  magistrate's  decision. 
— The  magistrate  was  right.  Both  ss.  1  and 
2  of  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  deal  with  orders  for 
the  destruction  of  copies  of  pirated  music 
which  have  been  seized,  the  onlv  difference 
between  the  sections  being  one  of  procedure. 
But  both  sections  require  "  proof  that  the 
copies  are  infringements,  ancl  the  use  of  that 
word  shows  that  the  person  whase  property 
has  to  be  dealt  with  must  be  heard  in  his 
defence.  It  has  been  laid  down  in  many 
cases  that  no  ex  ixirte  order  can  be  made 
which  will  affect  tne  property  of  any  person, 
unless  that  person  has  been  summoned  ana 
had  an  opportunity  of  showing  cause  why 
the  order  should  not  be  made.  In  Gill  v. 
Bright  (1871),  supra^  where  liquors  kept 
for  unlawful  sale  had  been  seized  under 
s.  15  of  the  Wine  and  Beerhouse  (Amend- 
ment) Act,  1870  (33  &  34  Vict.  c.  29),  it  was 
held  the  justices  had  no  power  to  order 
a  sale  unless  a  summons  was  taken  out  for 
that  purpose,  and  Lush,  J.,  in  his  .judg- 
ment said  :  ^^  It  is  a  clear  and  established 
rule  of  law  that  no  one  shall  be  subject  to 
a  penalty  either  upon  his  person  or  property 
without  an  opportunity  of  being  heard,  and 
I  think  that  rule  applies  to  this  case.  The 
words  of  the  section  necessarily  imply  that 
the  owner  should  have  an  opportunity  of 
showing  the  evidence  upon  which  the 
warrant  was  granted  was  not  true,  or  of 
giving  an  explanation  of  the  suspicious 
circumstances  before  the  justices  make  an 
order  to  sell."  He  also  cited  R.  v.  Davey^ 
[1899]  2  Q.  B.  301  ;  63  J.  P.  515.  The 
only  exceptions  to  this  rule  are  to  be 
found  in  cases  such  as  White  v.  Red/ern, 
supra,  and  Thomas  v.  Van  Os,  supra,  and 
that  was  on  the  ground  that  the  circum- 
stances there  brooked  no  delay,  it  being 
the  destruction  of  lueat  and  fruit  which 
were  in  such  a  condition  that  a  nuisance 
and  serious  danger  to  public  health  would 
arise  if  they  were  not  destroyed.  There  is 
no  such  reason  in  the  present  case.  If 
there  is  a  difficulty  in  serving  the  person 
from  whom  the  music  has  been  seized  it 
will  remain  in  the  hands  of  the  police,  and 
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the  matter  can  be  dealt  ^>ith  if  he  ever 
comes  forward  to  claim  it. 

Scrutton,  K.C.,  in  reply. 

Lord  Alverstone,  C.  J.— This  case  raises 
a  very  important  point,  and  it  has  been 
strenuously  urged  that  this  court  ought  to 
depart  from  a  well-known  principle  of  law, 
because  if  we  do  not  do  so  in  this  case  the 
object  of  this  Act  of  Parliament  would  be 
defeated.  I  hope  it  will  be  quite  clear  from 
what  I  am  about  to  say  that  I  do  not  at  all 
dissent  from  the  view  that  if  it  were  a 
necessary  implication  from  an  Act,  without 
any  express  words  to  that  effect,  that  any 
well-known  principle  of  law  should  be 
departed  from,  we  inust  act  upon  that 
necessary  implication  in  the  same  way  as 
the  court  would  feel  it  their  duty  to  act 
ujion  express  words  in  the  statute  they 
might  hap])en  to  be  construing.  It  is  true 
that  there  are  cases  in  which  it  has  been 
recognised  that  ejr  jxirte  proceedings  might 
be  taken,  and  ex  fxirte  ovdem  made,  although 
it  is  a  well  recognised  principle  for  many 
years  past  that  the  rights  of  persons  in 
property  are  not  to  be  affected  by  legal 
process  without  notice  of  those  proceedings 
being  ^ven  to  them.  Many  cases  might  be 
cited  m  support  of  this  projKjsition,  but 
perha])S  the  case  of  Gill  v.  Bright,  suffra^ 
IS  as  good  an  instance  as  any.  In  that  case 
liquors  supi)osed  to  be  kept  for  unlawful 
sale  were  seized  under  the  powers  of  s.  15 
of  the  Wine  and  Beerhouse  Act  Amendment 
Act,  1870,  and  there  was  no  reference  to 
any  s[)ecial  procedure  as  to  how  they  were 
to  be  dealt  withj  the  section  merely  pro- 
viding that  any  liquor  seized  in  pursuance 
of  the  provisions  of  the  section  should  be 
sold  in  such  manner  as  two  justices  in  petty 
sessions  might  direct,  and  it  was  there  held 
that  the  iustices  could  not  order  the  liquors 
to  be  sold  without  giving  the  person  upon 
whose  premises  they  were  seized  an  oppor- 
tunity of  being  heard.  Lush,  J.,  there 
said  (41  L.  J.  M.  C,  at  p.  24)  :  "  It  is  quite 
clear  that  before  the  property  of  the  appel- 
lant was  forfeited  the  justices  should  nave 
given  him  an  opportunity  of  being  heard. 
Common  sense  and  justice  require  that  this 
should  be  so."  As  I  have  already  said, 
there  are,  of  course,  cases  in  which  it  has 
been  held  that  by  necessary  implication  in 
that  particular  case  ex  parte  proceedings 
might  be  taken  and  ex  jxirte  orders  made. 
As  an  instance  of  that,  there  is  the  case 
of  White  V.  Redfem,  supra,  where  it  was 
held  that  a  summons  or  notice  was  not 
necessary  before  an  order  could  be  made  by 
a  justice  for  the  destruction  of  meat  not  fit 
for  human   consumption,    and    when    the 
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judgments  in  that  case  are  read  it  is  clear 
that  the  decision  is  right,  proceeding,  as  it 
does,  in  recognition  of  the  principle  of  the 
necessity  for  prompt  measures  to  be  taken 
for  the  immediate  destruction  of  imwhole- 
some  food  exposed  for  sale.  Speaking 
generally,  however,  the  authorities  show 
that  ex  jKirte  proceedings  affecting  rights  in 
property  are  not  to  be  allowed  m  the 
absence  of  express  directions  or  necessary 
implication  ;  and  the  question  in  this  case 
is,  does  this  Act  necessarily  imply  that  the 
magistrate  may  make  an  order  for  the 
destruction  of  the  music  exposed  for  sale 
without  summoning  the  iwjrson  before  him  ? 
In  the  view  I  take  of  the  section  there  is  no 
necessary  implication  in  the  section  that 
the  magistrate  has  power  to  act  ex  jxirte. 
The  Act  undoubtedly  goes  a  very  lone  way 
in  the  direction  of  interfering  witn  the 
rights  of  uroperty,  because  by  s.  2  it  pennits 
a  constable  to  seize  pirated  copies  without 
a  warrant,  not  under  an  order  of  a  stii)en- 
diary  magistrate  or  a  court,  but  on  the 
request  in  writing  of  the  apparent  ovrner  of 
the  copyright,  or  of  his  agent  thereto  autho- 
rised in  writing.  But  although  the  Act 
does  go  very  far  in  that  direction,  the  court 
nevertheless  ought  not  to  put  a  strained 
construction  on  the  ixjrfectly  clear  words  of 
a  section  when  the  doing  so  would  cause  a 
departure  from  a  well-known  principle  of 
law.  One  of  the  chief  obiects  of  the  Act 
was  to  get  these  piratea  musical  works 
taken  off  the  streets  at  the  request  of  the 
owner  of  the  coi)yright,  and  that  placed 
him  in  a  better  i)osition  than  many  other 
persons  whose  rights  are  being  infringed. 
It  is  material  to  notice  that  the  concluding 
part  of  s.  2  is  substantially  the  same  as  the 
concluding  words  at  the  end  of  s.  1.  The 
question  tnen  arises,  is  it  a  necessary  impli- 
cation from  that  clause  that  the  magistrate 
may  act  ex  j)arte  and  dei)rive  the  person  of 
his  property,  the  issue  being  such  as  might 
involve  very  nice  or  difficult  questions  as  to 
whether  there  had  been  an  infringement  of 
the  copyright  or  not]  Section  2  provides 
that  if  any  person  shall  hawk,  carry  about, 
sell  or  offer  for  sale,  any  pirated  copy  of  a 
musical  work,  it  may  oe  seized,  and  on 
proof  that  the  copies  so  seized  are  infringe- 
ments of  copyrignt  they  shall  be  forfeited 
or  destroyed,  or  otherwise  dealt  with.  In 
my  opinion  we  cannot  take  the  view  that 
the  words  of  the  section  give  the  magistrate 
power  to  act  ex j^rte  and  make  an  order 
lor  the  destruction  of  the  music.  It  may 
be  observed  that  the  Act  goes  further  than 
mere  hawking,  as  it  deals  also  with  selling 
or  offering  for  sale.    It  has  been  argued 
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that  unless  we  put  this  strained  construc- 
tion on  the  section,  and  depart  from  the 
rule  that  an  ex  parte  order  affecting  the 
rights  of  a  person  not  before  the  court  in 
regard  to  his  property  ought  not  to  be 
made,  the  Act  must  become  of  very  little 
value,  because  in  many  cases  persons  would 
not  give  their  names  and  addresses,  and, 
even  if  they  did  give  them,  there  might  in 
many  instances  be  a  difficulty  in  serving 
them  with  sunmionses.  I  think  the  present 
case  is  directly  met  by  s.  51  of  the  Summary 
Jurisdiction  Act,  1879,  and  it  is  not  neces- 
sary to  refer  specially  to  the  Summary 
Jurisdiction  Acts,  though  I  may  say  that  I 
think  the  word  "pjerson"  in  s.  1  of  the 
Summary  Jurisdiction  Act,  1848,  has  a 
wider  meaning  than  that  of  a  person  who 
was  to  be  ordered  to  do  something.  How- 
ever that  may  be,  s.  61  (3)  of  the  Act  of 
1879  enacts  that :  *^  Where  in  pursuance  of 
any  [future]  Act  any  act  or  thing  other  than 
the  payment  of  a  sum  of  money  is  required 
or  authorised  by  an  order  of  a  court  of 
summary  jurisdiction  to  be  done  .  .  .  the 
Summary  Jurisdiction  Acts  shall  apply 
accordingly."  Again,  s.  34  of  the  same  Act 
enacts :  "  Where  a  power  is  given  by  any 
future  Act  to  a  court  of  summary  juris- 
diction ...  of  requiring  any  act  or  thing 
to  be  done  or  left  undone  other  than  the 
payment  of  money,  and  no  mode  is  pre- 
scribed of  enforcing  such  requisition,  the 
court  may  exercise  such  power  by  an  order 
or  orders."  Reading  those  sections  together 
we  cannot  hold  that  by  necessary  implica- 
tion a  summons  is  not  necessary  in  this 
case.  It  seems  to  me  that  we  ought  to 
apply  the  principle  of  law  laid  down  by 
Lush,  J.,  in  Gill  v.  Bright,  ubi  stipra. 
Counsel  for  the  api^ellants,  seeing  this 
difficulty,  did  not  contend  that  the  magis- 
trate could  directly  act  ex  2)arte,  but  he 
attempted  to  get  over  the  difficultv  by 
saying  that,  because  the  constable  had  told 
the  person  whose  music  was  seized  of  the 
time  when  and  the  place  where  further 
proceedings  with  reference  to  the  seizure 
would  be  taken,  that  was  sufficient,  although, 
as  was  the  case,  that  person  decided  not  to 
be  present  when  the  case  came  on.  That, 
no  doubt,  in  one  sense  was  giving  up  the 
contention  that  by  implication  the  court 
had  power  to  make  an  order  ex  parte.  It 
wouldj  it  seems  to  me,  be  a  most  dangerous 
thinff  if  we  were  to  hold  in  this  case  that 
the  defendant  must  be  satisfied  with  such  a 
notice  as  the  constable  chose  to  give  at  the 
time,  and  that  on  receiving  that  notice  he 
must  be  treated  as  if  he  had  been  duly 
served  with  a  summons  to  appear  before 

101 


THE   JUSTICE   OF   THE   PEACE. 


Ex  parte  Francis  and  Others. 

the  magistrate.  If  he  has  been  so  served 
with  a  summons  he  might  appear  and  con- 
test the  statement  of  the  constable,  and  he 
might  take  the  point  that  notice  of  the  pro- 
ceedings before  the  magistrate  had  not  been 
Eroperly  given  to  him.  Therefore  I  cannot 
ring  myself  to  hold  that  a  notice  given  by 
the  constable  can  be  suflficient.  That  being 
so,  I  have  come  to  the  conclusion  that  in 
this  case  the  magistrate's  decision  was 
right,  and  that  while  that  part  of  the  Act 
which  protects  the  copyright  owner  by 
having  the  pirated  music  seized  and  taken 
off  the  streets  can  be  put  in  force  without 
the  necessity  and  delay  of  first  applying  for 
a  summons,  the  other  part  of  the  Act  which 
provides  for  the  destruction  of  the  pirated 
music  after  it  has  been  seized,  gives  the 
magistrate  jx)wer  only  to  make  the  neces- 
sary order  lor  its  destruction  after  a  sum- 
mons has  been  duly  served  on  the  person. 
Wills,  J. — I  am  of  the  same  opinion. 
Channell,  J.— I  agree. 

Airpeal  dismissed. 

Solicitor  for  the  appellants  :  Philip  J. 
Rutland. 

Solicitor  for  the  magistrate  :  The  Treasury 
Solicitor. 
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October  28,  1902. 

Elliott  and  Another  v.  Russell. 

Public  Health  —  Water  —  Supply  under 
a^eement  by  quantity  by  uroan  autho- 
rity— Water  rent — Summary  proceed- 
ings to  recover — Limitation  ot  time — 
Summary  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  s.  11 ;  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  56,  57,  256. 

The  resjxmdent^  a  local  authorityy  sujmlted 
water  by  quantity  to  the  aj)j)ellants^ 
imder  an  am'eement,  under  s.  56  of  the 
Public  Health  Act,  1875.  On  January 
31»^,  1902,  the  resjxmdent  laid  an 
infomvation  against  the  appellants^ 
charging  them  that  they  had  wil- 
fully not  jxiid  and  refused  to  fxiy  the 
charges  for  the  water  for  the  quarter 
ending  June  hthy  1901,  although  the 
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same  had  been  demanded  on  August 
ISth,  1901. 
Held,  that  the  wat^r  rent  accruing  to  the 
local  authority  under  such  agreement 
was  a  rate  nuide  under  s.  256  of  the 
Public  Health  Acty  1875,  and  that  the 
six  months*  limitation  of  time  within 
which  jfroceedings  must  be  taken  fixed 
by  «.  11  of  the  Summary  Jurisdiction 
Actf  1848,  began  to  run^  not  from  the 
time  the  said  tvater  rent  accrued  due^ 
but  from  the  time  the  demand  for  it 
was  made. 

Case  stated  by  justices  in  and  for  the 
borough  and  county  of  Southampton. 

On  January  31st,  1902,  the  respondent 
laid  an  information  against  the  appellants, 
charging  them  that  tney  had  wilfully  not 
paid  and  had  refused  to  pay  the  sum  of 
£3  3«.  9e/.,  being  charges  for  water  supplied 
by  meter  for  the  quarter  ending  June  5th, 
1901,  bv  the  urban  sanitary  authority  of  the 
borough  of  Southampton,  under  the  Public 
Health  Act,  1875,  although  the  same  had 
been  duly  demanded  in  writing  more  than 
fourteen  days  before  the  date  of  the  in- 
formation. 

The  facts  i)roved  or  admitted  at  the 
hearing,  so  far  as  material,  were  as  follows  : 

The  respondent  was  one  of  the  collectors 
of  the  mayor,  aldermen  and  burgesses  of 
the  county  borough  of  Southampton,  acting 
by  the  council  as  the  urban  sanitary 
authority,  and  from  April  2nd,  1896,  water 
had  been  supplied  by  them  to  the  appel- 
lants for  trade  purposes  under  a  form  dated 
April  2nd,  1896,  at  the  price  of  M.  per 
1,000  gallons,  with  a  provision  for  a  mmi- 
mum  charge  of  bs.  per  quarter. 

On  March  16th,  1901,  the  town  clerk  of 
Southampton  sent  to  the  appellants  the 
following  letter  : 

"I beg  to  inform  you  that  my  council 
have  adopted  new  terms  and  conditions  for 
the  supply  of  water  by  meter  for  trade, 
manufacturing,  and  other  than  domestic 
purposes  (copy  whereof  I  send  to  you  here- 
witn)  which  will  come  into  force  on  the 
1st  proximo.  Should  you  on  or  after  that 
date  require  a  supply  of  water  for  any  of 
the  above-named  puri)oses  it  will  be  neces- 
sary for  you  to  fill  in  and  sign  the  api>lica- 
tion  form  annexed  to  the  copy,  terms,  and 
conditions,  and  return  same  forthwith  to 
the  Waterworks  Engineer,  18,  French 
Street,  otherwise  it  will  be  assumed  that 
you  no  longer  require  such  supply  after  the 
13th  inst." 

On  March  21st,  1901,  the  appellants 
signed  and   returned    to   the   waterworks 
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engineer  applications  requesting  a  supply 
by  meter,  according  to  the  aforesaid  terms 
and  conditions.  These  applications  were 
agreed  to  by  the  authority. 

By  clause  15  of  the  agreement  it  was  pro- 
vided that  the  minimum  charge  for  a  supply 
of  water  bv  meter  to  the  appellants'  pre- 
mises should  be  the  amount  which  would 
be  levied  upon  such  premises  if  the  same 
were  supi)lied  only  for  domestic  purposes. 

By  clause  7  all  charges  for  water  were  to 
be  paid  quarterly. 

By  clause  21  the  corporation,  in  case  of 
non-compliance  with  tne  terms  of  their 
agreement^  were  empowered  to  cut  off  the 
supply  without  notice,  and  without  pre- 
juaice  to  their  right  to  recover  any  penalties 
which  they  were  legally  entitled  to  recover. 

On  August  18th,  1901,  a  demancj  in 
writing  was  made  by  the  borough  council 
upon  the  appellants  for  the  water  supplied 
during  the  Quarter  ending  June  5th,  1901. 

The  appellants  did  not  comply  with  the 
demand.  Whereupon,  on  January  31st, 
1902,  as  before  stated,  this  information  was 
laid  by  the  respondents  against  them. 

The  amount  claimed  by  the  respondent 
on  behalf  of  the  corporation  was  calculated 
at  the  minimum  charge  specified  in  clause  15 
of  the  agreement,  and  was  greater  than 
would  have  been  payable  under  the  form 
dated  April  2nd,  1896. 

At  the  hearing  of  the  summons  it  was 
contended  on  behalf  of  the  appellants  that 
the  aforesaid  signed  forms  did  not,  under 
the  circumstances,  amount  to  an  agreement 
bv  the  appellants  to  pay  any  minimum 
charge  differing  from  that  provided  for  by 
the  form  dated  April  2nd,  1896,  and  that 
the  time  when  the  subject-matter  of  the 
information  and  complaint  arose  was  some 
day  in  June,  1901,  and  that  such  informa- 
tion and  complaint  having  only  been  pre- 
ferred on  January  31st,  1902,  had  not  been 
laid  within  six  calendar  months  from  the 
date  on  which  the  subject-matter  of  the 
information  and  complaint  arose,  and  that 
the  justices  therefore  had  no  jurisdiction  to 
hear  the  same. 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  town  clerk's  letter  and  the 
said  signed  forms  amounted  to  a  new  agree- 
ment, and  that  the  matter  of  the  informa- 
tion and  complaint  arose  on  August  18th, 
1901,  and  that  the  justices  had  jurisdiction. 

The  justices  determined  both  contentions 
in  favour  of  the  respondent,  and  ordered 
that  the  appellants  should  pay  the  said  sum 
of  £3  3«.  9c?.  and  68.  costs. 

The  question  for  the  opinion  of  the  court 
was  whether  the  justices,  upon  the  above 


67  J.  P.  158. 

statement  of  facts,  came  to  a  right  decision 
in  point  of  law. 

Public  Health  Act,  1875  ^38  &  39  Vict, 
c.  55) :  Section  56.  Where  a  local  authority 
supply  water  to  any  premises,  they  may 
charge  in  respect  of  such  supply  a  water 
rate  to  be  assessed  on  the  net  annual  value 
of  the  premises  ascertained  in  the  manner 
by  this  Act  prescribed  with  respect  to 
general  district  rates.  Moreover,  they  may 
enter  into  agreements  for  supplying  water 
on  such  terms  as  may  be  agreed  on  between 
them  and  the  persons  receiving  the  supply, 
and  shall  have  the  same  powers  for  recover- 
ing water  rents  or  other  payments  accruing 
under  such  agreements  as  they  have  for 
recovering  water  rates. 

Section  57.  For  the  purpose  of  enabling 
any  local  authority  to  supply  water  there 
shall  be  incorporated  with  this  Act  the 
Waterworks  Clauses  Act,  1863,  and  the 
following  provisions  of  the  Waterworks 
Clauses  Act,  1847 — namely,  "  With  respect " 
(where  the  local  authority  have  not  the  con- 
trol of  the  street)  "  to  the  breaking  up  of 
streets  for  the  purpose  of  laying  pipes"; 
and  "With  respect  to  the  communication 
pipes  to  be  laid  by  the  undertakers  "  ;  and 
"  With  respect  to  the  communication  pipes 
to  be  laid  by  the  inhabitants"  ; .  .  .  and 
"  With  respect  to  the  provision  for  guarding 
against  fouling  the  water  of  the  under- 
takers "  ;  and  "  With  respect  to  the  pay- 
ment and  recovery  of  the  water  rates  .  .  . 

Section  256.  If  any  person  assessed  to  any 
rate  made  under  this  Act  by  any  urban 
authority  fails  to  pay  the  same  when  due  and 
for  the  space  of  fourteen  days  after  the  same 
has  been  lawfully  demanded  in  writing  .  .  . 
any  justice  may  summon  the  defaulter  to 
appear  before  a  court  of  summary  juris- 
diction to  show  cause  why  the  rate  in  arrear 
should  not  be  paid  ;  and  if  the  defaulter 
fails  to  appear,  or  if  no  sufficient  cause  for 
nonpayment  is  shown,  the  court  may  make 
an  order  for  payment  of  the  same,  and,  in 
default  of  compliance  with  such  order,  may 
by  warrant  cause  the  same  to  be  levied  by 
distress  of  the  goods  and  chattels  of  the 
defaulter  .  .  . 

Waterworks  Clauses  Act,  1847  (10  Vict, 
c.  17) :  Section  74.  If  any  person  .  .  . 
neglect  to  pay  such  water  rate  .  .  .  the 
undertakers  .  .  .  may  recover  the  rate  due 
from  such  person,  if  less  than  £20  ...  in 
the  same  manner  as  any  damages  for  the 
recovery  of  which  no  special  provision  is 
made  are  recoverable  by  this  or  the  special 
Act  .  .  . 

Section  85.  If  the  waterworks  be  in 
England  or  Ireland,  the  clauses  of  the  Rail- 
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way  Clauses  Consolidation  Act,  1846,  with 
respect  to  the  recovery  of  damages  not 
specially  provided  for,  and  of  penalties,  and 
to  the  determination  of  any  other  matter 
referred  to  justices,  shall  be  incorporated 
with  this  .  .  .  Act  .  .  . 

Railways  Clauses  Consolidation  Act,  1845 
(8  Vict.  c.  20) :  Section  140.  In  all  cases 
where  any  damages,  costs,  or  expenses  are 
by  this  .  .  .  Act  .  .  .  directed  to  be  paid, 
and  the  method  of  ascertaining  the  amount 
or  enforcing  the  payment  thereof  is  not  pro- 
vided for,  such  amount,  in  case  of  dispute, 
shall  be  ascertained  and  determined  by  two 
justices ;  and  if  the  amount  so  ascertained 
pe  not  paid  by  the  company  or  other  party 
liable  to  jmy  the  same  within  peven  days 
after  demand  the  amount  may  be  recovered 
by  distress  of  the  goods  of  the  company  or 
other  party  liable.  .  .  . 

Summary  Jurisdiction  Act,  1848  (11  <fe 
12  Vict.  c.  43) :  Section  11.  In  all  cases  where 
no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the 
Act  or  Acts  of  Parliament  relating  to  each 
particular  case,  such  complaint  shall  be 
made,  and  such  information  shall  be  laid 
within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  or 
information  respectively  arose. 

S,H,  Emanuel  ioT  the  appellants. — The 
justices  had  no  jurisdiction  to  make  any 
order  in  this  case  as  the  procedings  were  out 
of  time.  The  Summary  Jurisdiction  Act, 
1848,  s.  11,  fixes  six  months  as  the  limit  of 
time  within  which  proceedings  must  be 
commenced  where  no  special  time  is  other- 
wise fixed.  That  time  here  began  to  run 
from  the  time  that  the  rent  became  due,  and 
not  from  the  time  of  the  demand.  More- 
over, this  is  not  a  water  rate  at  all  made 
under  the  Public  Health  Act,  1875,  and 
s.  266  of  the  Act  does  not  apply.  It  is  a 
water  rent  arising  under  an  agreement  made 
between  the  appellants  and  respondents. 
The  proper  remedies  for  the  breach  of  such 
agreement  are  given  by  ss.  74  and  86  of  the 
Waterworks  Clauses  Act,  1847.  That  latter 
section  includes  s.  140  of  the  Railways 
Clauses  Consolidation  Act,  1846  (8  Vict. 
c.  20).  Under  none  of  those  sections  is  any 
demand  necessary  to  ^ve  use  to  a  cause  of 
action  for  the  debt  which  has  arisen  at  the 
end  of  the  quarter  for  the  rent  then  accni- 
ing  due.  Section  11  of  the  Summary 
Jurisdiction  Act,  1848,  therefore  applies, 
but  the  time  runs  from  when  the  debt 
becomes  due  and  not  from  the  time  of  the 
demand.  He  quoted  Eagt  L<yndan  Water- 
works V.  A'yjin,  [1895]  1  Q.  B.  55  ;  59  J.  P. 
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406 ;  East  London  Waterworks  v.  Charles^ 
[1894]  2  Q.  B.  730  ;  68  J.  P.  764. 

Llewellyn  Williams  (Temple  Cooke  with 
him),  for  the  respondent.  —  The  justices 
were  right  in  their  decision.  This  water  rent 
is  a  rate  within  s.  256  of  the  Public  Health 
Act,  1875,  and  a  demand  for  the  amount  is 
necessary  before  the  subject-matter  of  the 
complaint  arises.  It  is  necessary  to  read 
8.  67  of  the  Public  Health  Act,  1875, 
together  with  s.  256.  The  sections  are  not 
contradictory,  and  both  apply  to  this  rate. 
But  even  if  this  rate  does  not  come  within 
s.  256,  still  a  demand  would  be  necessary 
before  the  subject-matter  of  the  debt  arose, 
as  until  the  demand,  the  resj)ondent  could 
not  know  the  amount  of  their  debt,  and 
there  could,  therefore,  be  no  default.  He 
cited-  Labalmondiei-e  v.  Addiso7i  (1858), 
1  E.  &  E.  41  ;  23  J.  P.  261. 

*S'.  H.  Emanuel  in  reply,  referred  to 
Hornsey  Local  Board  v.  Monarch  Invest- 
ment Building  Society  (1889),  23  Q.  B.  D, 
149;  53  J.  P.  774. 

Lord  Alverstone,  C.  J.— In  this  case  the 
sole  question  we  have  to  consider  is  whether 
or  not  the  summons  was  taken  out  too  late 
so  that  proceedings  could  not  be  entertained, 
having  regard  to  the  six  months'  limitation 
imposed  by  s.  11  of  the  Summary  Juris- 
diction Act,  1848.  The  agreement  between 
the  appellants  and  the  corporation  was 
executed  in  March,  1901,  ana  it  provided 
that  all  charges  for  water  should  be  paid 
quarterly,  and  it  gave  the  corporation  the 
alternative  of  either  charging  the  api^ellants 
according  to  the  quantity  of  water  supplied 
to  them,  or  of  charging  as  a  minimum  on 
the  annual  value  of  the  premises  if  the 
charge  for  the  quantity  of  water  supplied 
would  not  exceed  that  minimum.  For 
water  supplied  during  the  quarter  ending 
June  5th,  1900,  the  corporation  claimed 
£3  3«.  9^?.,  being  the  minimum  charge  based 
on  annual  value.  Now,  I  do  not  wish  to 
decide  this  case  upon  the  question  whether 
or  not  the  actual  amount  due  and  charged 
was  known  to  the  appellants.  On  the  facts 
as  stated  I  have  considerable  doubts  on  this. 
If  further  investigated  it  might  be  found  to 
be  uncertain,  as  it  appears  to  have  been  in 
some  of  the  cases,  and  as  Charles,  J., 
thought  it  was  in  East  London  Water- 
vHjrks  V.  Kyffin^  fnipra^  whether  the  persons 
liable  knew  or  had  means  of  knowing  the 
actual  amount  they  were  going  to  be  sum- 
moned for.  If  they  did  not  I  think  the 
principle  of  Labalmondiei^e  v.  Addison^ 
svjrra^  would  apply.  I  do  not,  however, 
wish  to  base  my  decision  on  that  ground. 
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There  is  one  plain  ground  upon  which,  I 
think,  we  should  decide  this  case  against 
the  appellants.  There  was  a  demand  made 
on  August  18th,  1901,  and  there  was  a  com- 
plaint made  on  Januarj^  31st,  1002,  clearly 
treating  the  matter  as  being  money  due  ana 
claimed  under  the  authority  of  the  Public 
Health  Act,  1875.  The  summons  which  was 
taken  out  referred  to  the  information  that 
had  been  laid,  and  was  a  summons  for  de- 
fault of  payment  during  fourteen  davs  after 
demand.  The  question  is  whether  that  was 
a  proceeding  which  could  be  taken,  for  if  it 
was  then  the  proceeding  before  the  justices 
was  a  proceeding  within  s.  256  of  the 
Public  Health  Act  for  nonpayment  within 
fourteen  days  after  demand.  It  was  con- 
tended by  counsel  for  the  appellants  that 
the  proceeding  could  not  be  taken  because 
the  provisions  contained  in  ss.  56  and  57 
exclude  the  application  of  s.  256.  Section  56 
enables  a  local  authority  supplying  water  to 
any  premises  to  charge  "  in  respect  of  such 
supply  a  water  rate  to  be  assessed  on  the 
net  annual  value  of  the  premises  ascertained 
in  the  manner  by  this  Act  prescribed  with 
respect  to  general  district  rates ;  moreover, 
they  may  enter  into  agreements  for  supply- 
ing water  on  such  terms  as  may  be  agreed 
on  between  them  and  the  persons  receiving 
the  suj)ply,  and  shall  have  the  powers  for 
recovering  water  rents  or  other  payments 
accruing  under  such  agreements  as  they 
have  for  recovering  water  rates."  Section  57 
incorporates  a  number  of  provisions  of  the 
Waterworks  Clauses  Act,  1847,  and  amongst 
them  provisions  "  with  respect  to  the  pay- 
ment and  recoveiy  of  the  water  rates."  The 
result  of  this  incorporation  of  those  sections 
seems  to  me  to  be  that  the  water  rate 
charged  by  an  urban  authority  does  become 
a  rate  made  under  the  Act  of  1875.  It  is 
perfectly  true  that  there  are  special  remedies 
of  cutting  off  water,  certain  rights  of  charg- 
ing and  inspection,  breaking  up  roads,  and 
other  things  which  are  also  attracted  to  this 
Act  by  virtue  of  the  incorporation  of  these 
sections  of  the  Waterworks  Clauses  Acts. 
But  nevertheless  it  seems  to  me  that  the 
rate  for  water  comes  within  the  words  "  a 
rate  made  under  this  Act,"  and  none 
the  less  so  because  it  is  enforceable  by 
certain  provisions  of  the  Waterworks 
Clauses  Act  which  are  incorporated.  If 
that  be  so,  I  do  not  see  why  s.  256  of  the 
Public  Health  Act,  1875,  should  not  apply. 
That  section  provides  that  if  any  person 
assessed  to  any  rate  made  under  this  Act 
by  any  urban  authority  fails  to  pay  the 
same  when  due,  and  for  the  space  of  four- 
teen days  after  the  same  has  been  lawfully 
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demanded  in  writing,  any  justice  may  sum- 
mon the  defaulter  to  appear  before  a  court 
of  summary  jurisdiction.  To  this  state  of 
things  we  have  to  apply  s.  11  of  the  Sum- 
mary Jurisdiction  Act,  1848.  The  words  of 
that  section  are  that :  "  In  all  cases  where 
no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in 
the  Act  or  Acts  of  Parliament  relating  to 
each  particular  case,  such  complaint  shall  be 
made  and  such  information  shall  be  laid 
within  six  calendar  months  froni  the  time 
when  the  matter  of  such  coniplaint  or  infor- 
mation respectively  arose."  This  proceeding 
appears  to  me  on  the  face  of  it  to  be  a  per- 
fectly proper  proceeding.  It  is  a  proceed- 
ing for  not  paying  within  fourteen  days 
after  demand.  That  seems  to  me  to  have 
been  the  complaint  which  arose.  If  that  be 
so,  it  did  not  arise  until  August  18th,  1901, 
and  these  proceedings  were  in  time.  I 
only  desire  to  add  that  I  do  not  think  the 
decision  in  East  London  Watenoorks  v. 
Kyjffin^  sujrra^  in  any  way  conflicts  with  our 
decision  in  this  case,  nor  do  I  think  that 
the  court  there  intended  to  lay  down  any 
such  general  principle  as  that  for  which 
counsel  for  the  appellants  contended, 
namely,  that  under  no  circumstances  is  any 
demand  necessary  in  such  a  case  as  this. 
I  do  not  understand  the  decision  to  go  that 
length  ;  and,  if  it  did  go  that  length,  I 
should  doubt  whether  sufficient  considera- 
tion was  given  to  the  matter.  The  point 
taken  in  the  case  was  whether  there  could 
be  a  "  neglect "  to  pay  a  rate  until  there 
had  been  a  demand.  In  answer  to  this, 
Mathew,  J.,  pointed  out  that  it  was  con- 
sistent with  anything  that  appeared  from 
the  case  that  the  dispute  between  the 
waterworks  company  and  the  respondent 
may  have  been  of  long  standing,  and  that 
the  amount  of  the  rate  may  have  been 
well  known  to  the  respondent,  and  that  it 
might  be  refused  under  circumstances  which 
were  evidence  of  a  neglect  to  pay,  even 
though  no  formal  demand  for  i)ayment  had 
been  made.  The  whole  fiuestion  was 
whether  or  not  a  formal  demand  was 
necessary  before  the  man  could  be  sum- 
moned before  the  magistrate.  I  do  not 
understand  Mathew,  J.,  as  laying  down 
that  under  no  circumstances  is  any  demand 
necessary  before  the  time  begins  to  run. 
The  case,  therefore,  does  not  help  the  ap- 
pellants to  maintain  the  contention  in  sup- 
port of  which  it  was  cited.  For  these 
reasons  I  am  of  opinion  that  the  justices 
were  right  in  coming  to  the  conclusion  that 
the  proceedings  before  them  were  taken  in 
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time,  and  that  our  judgment  must  be  for 
the  respondents. 

Wills,  J.— I  am  of  the  same  opinion.  I 
only  wish  to  point  out  that  the  headnote  to 
Bast  London  Waterworks  v.  Charles^  supra, 
in  the  Law  Reports  makes  it  appear  that 
the  six  months'  limitation  begins  to  run 
from  the  time  when  the  debt  accrues  due. 
There  is  nothing  in  the  judgment  to  that 
effect.  The  facts  were  that  the  six  months 
had  elapsed  since  both  the  sum  claimed 
became  due  and  the  demand  for  payment. 
If  the  headnote  had  been  complete,  the 
appellants  might  have  seen  that  the  de- 
cision had  no  application  to  the  present 
case. 

Channell,  J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Speechley, 
Mumford  tfe  Co.,  for  Lamport  tfe  Bassitt, 
Southampton. 

Solicitors  for  the  respondent:  Prior, 
Church  tfe  Adams,  for  R.  R.  Linthorne, 
Town  Clerk,  Southampton. 
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February  29 ;  A2)ril  27,  1903. 

Guardians  op  Tewkesbury  Union  v. 
Guardians  of  the  Parish  of  Bir- 
mingham. 

Poor  law  —  Settlement  —  Irremovability — 
Absence  of  husband,  having  no  settle- 
ment —  Wife's  maiden  settlement — 
Settlement  of  children  —  Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.  c.  61),  s.  35. 

A.  A.  wa^  the  %m.fe  of  C,  A.,  a  Swede,  who 
had  no  settlement  of  his  oton.  A,  A, 
and  C.  A,  lived  in  the  2^rish  of  X. 
from  January,  1900,  to  June,  1901, 
when  C.  A.  went  to  ATnerica  in  search 
of  tvorky  intending  subsequently  to  send 
for  his  ivife  cind  children.  He  had 
failed  to  obtain  work  and  tvas  noiv 
about  to  return.  A.  A.  continued  to  re- 
side in  thejxirish  of  X,  with  the  children, 
and  in  march,  1902,  entered  the  work- 
house of  the  parish  of  X,  At  the 
a^e  of  sixteen  A.  A,  had  a  settle- 
ment in  the  parish  of  B.,  in  the  T. 
union,  derived  frovk  her  father,    Kone 
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of  the  children  were  bom  in  the  T, 
union. 

Held,  that  A.  A,  was  irremovable  from  the 
parish  of  X,,  and  that  neither  A,  A,  nor 
her  children,  j>oss€Ssed  settlements  in  the 
parish  of  B,  in  the  T.  union. 

Appeal  against  an  order  of  justices  for 
the  removal  of  Alice  Alinquvist,  aged  thirty- 
three  years,  and  her  four  children,  namely, 
Doris,  aged  ten  years ;  Rose,  aged  four  years ; 
Herbert,  aged  three  years ;  and  Charles,  aged 
three  montns,  from  the  parish  of  Birmingham 
to  the  parish  of  Bredon  in  the  Tewkesbury 
union. 

The  facts  and  arguments  will  be  found 
set  forth  in  the  judgment  of  the  learned 
Recorder. 

Section  35  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876, 
provides :  "  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage  estate 
or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall 
take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement  so 
taken  until  it  shall  acquire  another.  ...  If 
any  child  in  this  section  mentioned  shall 
not  have  acquired  a  settlement  for  itself,  or 
being  a  female  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot 
be  shown  what  settlement  such  child  or 
female  derived  from  the  parent  without 
inquiry  into  the  derivative  settlement  of 
such  parent,  such  child  or  female  shall  be 
deemed  to  be  settled  in  the  parish  in  which 
he  or  she  was  born." 

R.  C.  Glen  and  J,  J.  Parfitt,  for  the 
appellants. 

jfaemorran,  K.C.,  and  J.  S.  Pritchett,  for 
the  respondent'*. 

Cur  adiK  vult. 

The  Recorder  (Mr.Bugdale,  K.C.).— The 
paui)er,  Alice  Alincjuvist,  is  the  wife  of 
Charles  Alinquvist,  a  Swede,  who  is  not  a 
naturalised  Englishman,  and  has  no  settle- 
ment of  his  own.  They  were  married  on 
July  6th,  1890.  The  children  are  the  lawful 
issue  of  the  pauper  and  Charles  Alinquvist. 
Doris  was  born  at  New  York  in  August, 
1892  ;  Rose  was  bora  at  West  Bromwich  in 
January,  1898  ;  Herbert  was.  born  at  West 
Bromwich  in  October,  1899  ;  and  Charles 
was  born  in  the  Birmingham  workhouse  in 
April,  1902.  None  of  the  children  were 
born  in  the  Tewkesbury  union.  The 
pauper  Alice   and  her   husband  came  to 
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Birmingham  in  January,  1900,  and  resided 
for  three  months  in  Buckingham  Street  and 
then  in  Bath  Street.  While  they  were 
living  in  Bath  Street  the  husband  on 
June  20th,  1901^  went  to  America  in  search 
of  work,  intending  to  send  for  his  wife  and 
children  when  he  got  settled.  The  pauper 
heard  from  him  several  times,  but  he  said 
he  was  not  able  to  get  work  and  had  made 
up  his  mind  to  return  to  England.  He  had 
not  returned  at  the  date  of  the  order  of 
removal,  but  I  find  as  a  fact  that  he  had 
not  deserted  his  wife  and  had  the  intention 
of  returning.  After  the  father  went  to 
America  the  pauper  Alice  remained  with 
the  three  elder  children  in  Bath  Street,  and 
on  March  27th,  1902,  she  removed  with 
them  to  the  Birmingham  workhouse,  where 
she  was  confined  of  the  youngest  cnild  on 
April  26th,  1902.  She  remained  there  until 
September  19th,  1902,  when  she  went  out 
with  all  her  children,  and  has  not  re- 
turned. The  order  of  removal  was  made  on 
September  3rd,  1902.  The  pauper,  Alice 
Almquvist,  was  born  in  1869,  and  is  the 
lawful  daughter  of  Robert  Warner,  by 
Elizabeth  Ann  his  wife,  and  the  said  Robert 
Warner  at  the  time  the  pauper  attained  the 
age  of  sixteen  years  had  obtained  a  settle- 
ment by  residence  in  the  parish  of  Bredon. 
in  the  Tewkesbury  union.  It  was  contended 
for  the  respondents  that,  as  to  the  mother, 
she  could  not  under  the  above  circumstances 
acauire  a  stetus  of  irremovability  for  her- 
self in  Birmingham,  and  was  removable  to 
the  place  of  her  fatner's  settlement  by  resi- 
dence ;  and  that  the  children  were  removable 
to  the  place  of  their  mother's  maiden 
settlement  by  virtue  of  39  &  40  Vict.  c.  61, 
8.  35.  It  was  contended  for  the  appeUants 
that  the  pauper  Alice  was  irremovable  by 
reason  of  her  continuous  residence  in 
Birmingham  up  to  the  date  of  the  order  of 
removal,  notwithstanding  the  temporary 
absence  of  her  husband,  and  that  the  case 
of  B.  V.  St  Georgt^S'in-the-JSast  (1870), 
34  J.  P.  709 ;  L.  K  5  Q.  B.  364,  was  in 
point.  It  was  further  contended  with 
respect  to  the  pauper  Alice  that  by 
39  &  40  Vict.  c.  61,  s.  35,  all  derivative 
settlements  were  abolished,  except  in  the 
case  of  a  wife  from  her  husband,  and  that 
her  husband  having  no  settlement  she  could 
not  be  removed  ;  and  that,  with  regard  to 
the  children,  there  was  no  derivative  settle- 
ment which  they  could  take,  as  their  father 
had  no  settlement  and  their  mother  was  not 
a  widow.  I  am  of  opinion  that  the  pauper 
Alice  was  irremovable  from  Birmingham  by 
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reason  of  her  continuous  residence  there  for 
more  than  one  year  up  to  the  date  of  the 
order  of  removal,  and  1  adopt  the  reasoning 
of  the  judgment  in  the  case  of  i?.  v.  St. 
George^ s-in-tke-Basty  ubi  supra,  as  applic- 
able to  the  present  case.  I  also  consider 
that  39  &  40  Vict.  c.  61,  s.  36,  is  a  bar  to 
the  setting  up  of  the  derivative  settlement 
of  the  pauper  Alice.  See  Ji,  v.  Guardians 
of  Bridgrwrth  ^1883),  47  J.  P.  462 ;  1 1  Q.  B.  D. 
314.  The  result  is,  that  neither  the  alleged 
settlement  of  the  mother  nor  of  the  children 
has  been  made  out,  and  the  appeal  must  be 
allowed  and  the  order  quashed  with  costs. 
Apjyeal  allowed. 

Solicitors  for  the  appellants :  Brooks  & 
Badham,  Tewkesbury. 

Solicitors  for  the  respondents :  Redfem  & 
Son,  Birmingham. 
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court  of  appeal. 


March  18,  1903. 

Proctor  v.  Metropolitan  Borough  of 
Islington. 

Public  health — Nuisance — Sewer — Drain — 
Written  intimation  by  local  authority 
that  drain  is  defective — Expense  in- 
curred by  owner  in  remedying  defect 
in  what  turns  out  to  be  a  sewer — 
Recovery  from  local  authority— Public 
Health  (London)  Act,  1891  (54  &  55  Vict, 
c.  76),  s.  3. 

The  defendant  council  served  upon  the 
plaintiff  the  following  notice  with  reference 
to  certain  drains  upon  her  premises  : 

"  Intimation  to  the  owner  of  108,  Rotherficld 
Street,  N. 

"Sir  or  Madam,— I  have  visited  the 
above  premises,  and  found  that  the  nui- 
sances numbered  20  and  21,  and  38  (drain 
defective),  40  (drain  unventilatedi  and 
45  in  the  schedule  at  the  back  hereof, 
which  are  liable  to  be  dealt  with  sum- 
marily, exist  thereon.  I  therefore  now,  by 
this  written  intimation,  make  the  existence 
of  the  said  nuisances  known  to  you,  as 
being  the  person  who  is  required  to  abate 
them.  And  I  have  to  request  that  the 
same  be  abated  within  the  period  of  seven 
da^rs.  At  the  end  of  this  time  I  shall  again 
visit  the  premises,  and  if  the  necessary 
works  have  not  then  been  completed,  I 
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shall  be  compelled  to  give  information  of 
the  matter  to  the  borough  council,  as  the 
sanitary  authority  for  tne  borough,  who 
may  commence  proceedings  against  you  by 
the  service  of  a  statutory  notice. 
"(Signed)      H.  J.  W.  Watson, 

"  Sanitary  inspector.'' 

At  the  end  of  the  notice  was  printed  the 
following  note :  "  If  it  becomes  necessary 
through  your  default  to  serve  a  statutory 
notice,  the  costs  incurred  will  be  recover- 
able as  in  the  manner  provided  by  s.  11  of 
the  Public  Health  (London)  Act,  1891." 

The  plaintiff  carried  out  the  works  speci- 
fied in  the  notice,  some  of  which  turned  out 
to  be  repairs  to  a  sewer,  which  it  was  the 
defendants'  duty  to  maintain.  In  an  action 
brought  to  recover  £54,  the  cost  of  repair- 
ing the  sewer,  from  the  defendants  as 
money  paid  at  their  request  and  for  their 
use  :—ffeldy  by  Wright,  J.,  that  the  plain 
tiff  could  not  recover  because  she  had  not 
carried  out  the  work  under  compulsion  or 
at  such  a  time  as  the  defendants  were  them- 
selves bound  to  perform  the  work. 

The  plaintiff  appealed. 

The_plaintiff  appeared  in  person. 

H,  Courthope  Monroe  for  the  defendants. 

The  court  (Vauohan  Williams,  Stir- 
ling and  Mathew,  L.JJ.)  intimated  that 
in  their  opinion  the  works  carried  out 
under  the  above  notice  were  done  under 
compulsion,  and  suggested  that  the  parties 
should  consent  to  tneir  dealing  wifii  the 
question  of  the  amount  to  be  paid.  The 
parties  having  consented,  the  court  assessed 
the  amount  to  be  paid  to  the  plaintiff  at 
£40. 

The  case  of  Thompson  and  N'orris  Manu- 
factuHng  Co,  v.  Haines  d;  Co,  (1896). 
59  J.  P.  580,  was  referred  to  in  the  course  of 
the  argument. 

Solicitor  for  the  plaintiff:  Harley  Jones. 
Solicitors  for  the  defendants  :  Bramall  k 
Co. 

Note.— April  6th.  Vaughan  Williams, 
L.  J.,  said  in  the  course  of  the  argument 
in  the  case  of  Stiles  v.  Metropolitan 
Borough  of  Fvlham  that  the  court 
gave  no  decision  in  Proctor  v.  Metro- 
2)olitan  BorotMh  of  Islington^  and  that 
all  that  was  done  in  that  case  was  by 
consent  of  the  parties. 
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March  25,  1903. 

KoRTEN  V,  West  Sussex  County 
Council. 

Adulteration— Fertiliser  —  Causing  or  per- 
mitting any  invoice  to  be  false- 
Manager  of  company — Guilty  know- 
ledge— Sample  —  Analysis  —  Condition 
precedent  to  prosecution — Fertilisers 
and  Feeding  Stuffs  Act,  1893  (56  & 
57  Vict.  c.  56),  8S.  1,  3  (1)  (b),  (5). 

The  appellant  was  the  manager  %n  London 
of  a  company  trading  in  chemical  fer- 
tilisers. The  company  entered  into  a 
contra^ct  with  the  Snepjiy  Glue  and 
Chemical  Worksy  Limited^  for  the  sale 
of  Thomas  phosphate  ^fowder,  and  an 
invoice  wa^  sent  describing  the  goods  as 
containing  38  to  45  per  cent,  of  total 
phosphates.  The  ajypellant  teas  jrrose- 
cutea  by  the  county  council  far  an 
offence  under  s,  3  (1)  (6)  of  the  Act, 

Held,  that  it  was  not  a  condition  precedent 
to  a  prosecution  by  a  county  or  borough 
council  under  the  Act  that  the  samples 
shotUd  be  taken  and  an  atwlysis  made 
in  accordance  with  s,b  of  the  Act  and 
the  regtdations  of  the  Board  ofAgrictU- 
ture  made  thereunder. 

Held  also,  that  the  appellant  was  guilty  of 
causing  or  permitting  the  invoice  to  be 
false  m  a  material  particular^  thou{fh 
there  was  no  evidence  that  he  saw  the 
particular  invoice  sent  out,  or  otherwise 
knew  the  contents  to  be  false. 

Case  stated  by  H.  G.  Smallman,  Esq., 
one  of  the  aldermen  of  the  city  of  London, 
sitting  at  the  Guildhall  Justice  Room. 

On  Mav  28th  and  30th,  1902,  an  informa- 
tion which  had  been  preferred  by  the  West 
Sussex  County  Council  (hereinafter  called 
the  respondents)  against  one  Maximilian 
Korten  (hereinafter  called  the  appellant), 
under  the  Fertilisers  and  Feeding  Stuffs 
Act.  1893,  charging  that  certain  persons, 
trading  as  the  Chemical  Works,  late  H.  & 
E.  Albert,  on  November  8th,  1901,  in  the 
said  city  of  London,  sold  to  the  Sheppy 
Glue  and  Chemical  Works,  Limited  for  use 
as  a  fertiliser  of  the  soil,  17  tons  of  Thomas's 
phosphate  powder,  being  an  article  manu- 
tactured  in  the  United  Kingdom  or  im- 
ported from  abroad,  and  unlawfully  (^used 
or  permitted  an  invoice  or  descnption  of 
the  same  to  be  given  to  the  purchaser, 
which  was  false  in  a  material  particular,  to 
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the  prejudice  of  the  said  purchaser,  to  wit, 
in  that  it  described  the  said  article  as  con- 
taining 38  to  45  per  cent,  total  phosphates, 
contrary  to  the  statute,  and  for  that  ne.  the 
said  appellant,  then  and  there  unJawlully 
did  aid,  abet  or  procure  the  commission  of 
the  said  offence,  was  heard  and  determined. 
Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved  or 
admitted  : 

1.  (a)  The  appellant  is  the  managing 
director  in  London  of  a  company  stated  to 
he  r^stered  in  Germany,  but  not  registered 
in  England,  and  trading  both  m  that 
country  and  in  England  as  manufacturers 
of  chemical  manures,  and  known  in  England 
by  the  style  or  title  of  the  Chemical  Works, 
late  H.  &  E.  Albert.  The  company,  besides 
the  agency  in  London,  has  several  factories 
in  England,  one  of  which  is  situated  at 
Wednesbury.  The  address  in  London  is  at 
150,  Leadenhall  Street  in  the  said  city, 
where  there  is  a  brass  plate  with  the  words 
"Chemical  Works,  late  H.  &  E.  Albert," 
and  underneath  "Mr.  Korten."  On  July 
16th,  1901,  the  said  company,  in  the  course 
of  its  business,  entered  into  a  contract 
with  the  Sheppy  Glue  and  Chemical  Works, 
Limited,  which  is  also  a  company  dealing 
in  the  manufacture  and  sale  of  chemical 
manuresL  for  the  sale  to  it  of  600  to  700 
tons  of  Thonias's  phosphate  powder,  which 
was  to  be  delivered  to  it  or  to  its  order  as 
required.  In  pursuance  of  the  said  con- 
tract, the  Chemical  Works,  late  H.  &  E. 
Albert,  received  from  the  Sheppy  Glue  and 
Chemical  Works,  Limited,  on  October  31st, 
1901,  a  request  to  consign  13  tons  of  basic 
slag  (t.e.,  Thomas's  phosphate  powder),  con- 
taining 38  to  45  per  cent,  of  total  phos- 
phates, to  the  order  of  J.  W.  Stevens,  at 
Petworth,  Sussex,  and  a  subsequent  request 
on  November  6th,  1901^  for  a  further 
amount  of  four  tons  of  similar  powder  to 
be  consigned  to  the  same  order,  m  accord- 
ance with  which  the  Chemical  Works,  late 
H.  &  E.  Albert,  on  November  8th,  1901, 
consigned  from  their  factory  at  Wednesbury 
17  tons  of  the  said  powder  to  Mr.  J.  W. 
Stevens  at  Petworth,  Sussex.  On  Novem- 
ber 8th,  1901,  an  invoice  describing  the 
said  goods  as  containing  38  to  45  per  cent, 
of  total  phosphates  was  sent  to  the  said 
Sheppy  Gflue  and  Chemical  Works,  Limited, 
from  the  London  office  of  the  said  Chemical 
Works  Company.  A  copy  of  the  said 
invoice  is  annexed  hereto,  marked  M.  K.^ 
Mr.  J.  W.  Stevens  is  the  managing  director 
of  a  company  trading  in  the  city  of  London 
as  the  Stevens  Chemical  Manure  Company, 
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Limited,  and  he  had,  by  one  Jennings,  the 
local  agent  of  the  said  company  at  Petworth, 
sold  the  said  17  tons  of  Thomas's  phosphate 
powder  to  Mr.  Watson,  the  estate  agent  of 
Lord  Leconfield  at  Petworth,  by  whose 
orders  the  said  powder  was  removed  from 
the  railway  station  there  by  farm  servants, 
and  delivered  by  them  to  certain  farmers 
on  Lord  Leconfield's  estate.  The  said 
17  tons  of  powder  were  not  inspected  or 
opened  by  anyone  after  they  reached 
Petworth  Station  until  they  arrived  at 
the  farms  of  the  tenants  of  Lord  Leconfield 
as  mentioned  in  the  next  paragraph.  Each 
of  the  said  farmers  took  two  or  three 
samples  of  the  powder  delivered  to  them, 
and  sent  them  to  Lord  Leconfield's  estate 
office,  where  they  were  mixed  and  a  portion 
of  the  mixture  put  into  three  receptacles 
by  the  order  of  Mr.  Watson,  who  caused 
one  to  be  sent  for  analysis  to  Dr.  Voelcker, 
an  analytical  chemist,  but  not  a  district 
analyst  or  the  chief  analyst  under  the  said 
Act.  on  November  19th,  1901,  who,  after 
analysing  the  contents,  reported  that  the 
sample  sent  to  him  contained  only  31*15 
per  cent,  of  total  phosphates.  A  further 
sample  was  afterwards  taken  from  3^  tons 
of  the  17  tond  which  had  been  delivered  to 
a  Mr.  Edgar,  one  of  the  said  farmers,  and  a 
part  was  sent  to  Dr.  Voelcker  to  analyse, 
who  reported  that  it  contained  only  3076 
total  pnosphates,  and  another  portion  of 
the  said  3^  tons  was  sent  to  another 
analyst,  Mr.  Bevan,  who  reported  that  it 
contained  30*52  of  total  phosphates.  On 
receipt  of  the  first  report  Mr.  Watson  made 
a  complaint  to  Mr.  Jennings  as  to  the 
deficiency  of  phosphates.  Complaints  having 
reached  the  Chemical  Works,  late  H.  &  E. 
Albert,  from  the  Sheppy  Glue  and  Chemi- 
cal Works,  Limitea,  compensation  was 
offered  by  the  former  and  accepted  by  the 
latter  on  the  basis  of  the  terms  agreed  on 
by  the  parties  in  their  contract  of  July  16th, 
1901,  and  endorsed  on  the  said  invoice. 
An  offer  of  compensation  made  to  Mr.  Wat- 
son by  the  Stevens  Chemical  Manure  Com- 
pany, Limited,  from  whose  agent  he  had 
purchased  the  powder  was  declined,  and 
this  information  was  preferred  by  the 
respondents  at  his  instance. 

(d)  Except  the  information  preferred  by 
the  respondents  against  the  appellant, 
which  is  the  subject  of  this  case,  and  except 
the  information  preferred  bv  the  respon- 
dents against  the  Chemical  Works,  late 
H.  d:  K  Albert,  which  was  withdrawn  on 
my  convicting  the  appellant  herein,  no  pro- 
ceeding have  been  taken  at  any  time  by 
or  against  anyone  in  connection  with  the 
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sale  of  the  aforesaid  17  tons  of  Thomas's 
phosphate  powder. 

(c)  No  notice  as  to  the  sampling,  or  of 
the  intention  to  take  samples  was  given  at 
any  time  to  the  appellant  or  to  any  other 
person  representing  the  Chemical  Works 
Company. 

(d)  The  samples  were  not  taken  in  accord- 
ance- with  the  relations  made  and  pub- 
lished by  the  Board  of  Agriculture  in 
pursuance  of  the  Fertilisers  and  Feeding 
Stuffs  Act,  1893,  for  the  taking  of  samples 
under  the  said  Act,  and  such  regulations 
were  not  complied  with,  nor  were  the 
samples  taken  in  this  case  at  any  time  sub- 
mitted for  analysis  to  the  district  analyst. 

(e)  I  found  as  a  fact  that  the  descnption 
in  the  invoice  M.  K.*  that  the  Thomas's 
phosphate  powder  in  question  contained 
"  38  to  45  per  cent,  total  phosphates  "  was 
false. 

(f)  It  was  proved  that  the  appellant  as 
managing  director  of  the  Chemical  Works, 
late  H.  and  E.  Albert,  in  London,  was 
cognisant  of  the  form  of  invoice  such  as  was 
used  in  the  present  case,  and  that  he  signed 
the  letters  of  February  7th  and  10th,  1902. 
annexed  hereto  and  markwi  M.  K.*  ana 
M.  K.%  dealing  with  the  seventeen  tons  in 
question,  and  that  in  the  ordinary  way  of 
business  sales  of  basic  sla^  would  come 
under  his  notice,  and  that  invoices  with  a 
guarantee  would  not  be  sent  out  in  the 
ordinary  course  without  his  knowledge,  but 
there  was  no  evidence  that  he  saw  the  parti- 
cular invoice  sent  out  from  the  London 
office  in  this  case  relating  to  the  goods 
forwarded  from  Wednesbury,  or  that  he 
otherwise  knew  the  contents  of  it  to  be 
false^  but  there  was  evidence  that  the 
invoice  in  question  would  not  be  sent  out 
in  the  ordinary  course  without  the 
appellant's  knowledge. 

2.  On  behalf  of  the  appellant  it  was 
contended  that  it  is  a  condition  precedent 
to  a  prosecution  under  the  Fertinsers  and 
Feedmff  Stuffs  Act,  1893,  that  the  prose- 
cutor should  comply  with  the  provisions  of 
the  Act  itself  and  of  the  regulations  made 
under  the  Act  by  the  Board  of  Agriculture 
for  the  taking  of  samples  and  analysis  by 
the  district  analyst.  It  was  also  contended 
that  there  was  no  evidence  that  the  appel- 
lant had  caused  or  permitted  the  said 
invoice  to  be  false  in  any  material  parti- 
cular to  the  prejudice  of  the  purcnaser 
within  the  meaning  of  the  Act. 

3.  On  behalf  of  the  respondents  it  was 
contended  that  it  is  at  the  option  of  the 
purchaser  to  avail  himself  of  the  provisions 
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of  s.  5  of  the  Fertilisers  and  Feeding  Stuffs 
Act.  1893,  with  regard  to  samples  and 
analysis,  and  further,  that  the  regulations  of 
the  Board  of  Agriculture  wera  made  in 
pursuance  of  that  section,  and  that  there- 
fore the  purchaser  had  a  similar  option  of 
availing  himself  of  them  also.  It  was  also 
contended  that  as  managing  director  of  the 
Chemical  Works,  late  H.  and  E.  Albert, 
the  appellant  must  be  taken  to  have  know- 
ledge of  the  invoice  having  been  sent  out 
and  to  be  responsible  for  the  accuracy  of 
its  terms. 

4.  I  held  that  observance  of  the  provisions 
of  s.  5  of  the  said  Act  and  of  the  regulations 
of  the  Board  of  Agriculture  were  not  condi- 
tions precedent  to  a  prosecution  under  the 
said  Act.  I  also  held  that  there  was  evi- 
dence on  which  I  could  find  and  I  did  find 
that  the  appellant  aided  and  abetted  the 
offence  of  pennitting  the  invoice  in  (question, 
which  was  false  in  a  material  particular,  to 
be  given  to  the  purchaser,  and  I  accordingly 
convicted  the  appellant,  and  imposed  a 
penalty  of  40s.  and  £26  5«.  costs. 

5.  The  questions  for  the  opinion  of  the 
honourable  court  are  :  Whether  I  was  right 
in  holding  O)  That  compliance  Avith  the 
provisions  ot  the  Fertilisers  and  Feeding 
Stuffs  Act,  1893,  in  re»^rd  to  the  taking  of 
samples  and  analysis  by  the  district  analvst, 
particularly  those  in  s.  5  of  the  said  Act, 
and  with  the  regulations  of  the  Board  of 
Agriculture  made  under  the  Act  are  not 
conditions  precedent  to  a  prosecution  under 
the  Act.  (2)  That  there  was  evidence  to 
justify  me  in  finding  that  the  appellant 
aided  and  abetted  the  offence  of  causing  or 
permitting  an  invoice  of  the  articles  sold  by 
the  company  of  which  he  was  managing 
director  to  be  false  in  a  material  particular 
to  the  prejudice  of  the  purchaser.  If 
the  honourable  court  is  of  opinion  that  I 
was  right  the  conviction  is  to  stand  ;  if  not 
it  is  to  be  quashed. 

H.  Geobge  Smallman. 

The  invoice  above  referred  to  was  as 
follows:  The  Sheppy  Glue  and  Chemical 
Works,  Ltd.,  E.G.  Bought  of  Chemical 
Works,  late  H.  and  E.  Albert,  London 
agency.  Thomas's  phosphate  powder,  not 
artificially  compounded,  contains  38  per 
cent,  to  45  per  cent,  total  phosphates. 
Minimum  guaranteed  subject  to  condi- 
tions printea  at  the  back  hereof.  Ex  Wed- 
nesbury Works,  sent  carriage  forward  as 
under,  [//isrc  followed  the  descrijftum. 
itmght,  fiestinatum  and  price  of  the  ffoods,] 
No  claims  can  be  considered  unless  made 
within  fourteen  days  from  date  of  invoice. 
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Terms  nett  cash.  Cheques  to  be  made 
payable  to  "  Chemical  Works,"  late  H.  and 
£.  Albert,  London  agency. 

The  contract  under  which  this  invoice  is 
issued  contains  the  following  provisions  : 

Weighing, — At  sellers'  works  no  claim  for 
short  weij^ht  can  be  recognised  if  not  sub- 
mitted within  fourteen  days  i^ter  receipt  of 
goods. 

Analyns, — When  the  buyer  desires  to 
have  an  analysis  made  he  is  within  ten  days 
after  the  delivery  of  the  goods  to  him  or 
receipt  of  invoice^  whichever  is  later,  to  give 
three  days  notice  in  writing  of  such  intention 
to  the  seller,  with  particulars  as  to  the 
place,  date  and  hour  of  sami)ling,  and  to 
take  the  samples  as  below  specified. 

Sampling.— Every  fifth  bag  must  be  sam- 
pled, and  these  samples  are  to  be  thoroughly 
mixed  up.  From  this  mixture  three  sam- 
ples of  J  to  J  lb.  are  to  be  taken,  and 
carefully  and  securely  packed  in  a  dry 
clean  bottle  or  jar,  which  is  to  be  sealed  and 
labelled  with  the  number  of  tons  sampled 
and  the  date  and  place  of  sampling.  If  the 
seller  does  not  attend,  the  samples  are  to  be 
taken  in  the  presence  of  a  witness,  who  is  to 
initial  each  sample;  one  sample  is  to  be 
sent  by  buyer  to  aistrict  analyst,  one  to  the 
seller,  and  one  kept  for  reference.  Should 
the  district  analyst's  test  be  contested  by 
the  sellers,  the  reference  sample  is  to  lie 
sent  to  Dr.  Bernard  Dyer  of  London,  whose 
test  is  to  be  final. 

In  case  the  analysis  should  be  below  the 
minimum  percentage  of  total  phosphates 
stated  on  this  agreement,  sellers  to  make 
pro  rata  allowance  in  the  usual  way,  and  in 
case  the  fineness  should  be  below  the  mini- 
mum percentage,  sellers  to  make  allowance 
for  such  deficiency  at  the  rate  of  3d  per 
cent,  per  ton. 

The  letters  above  referred  to  were  as 
follows : 

Chemical  Works,  late  H.  &  E.  Albert, 
150,  Leadenhali  Street,  London,  E.C. 
February  7th,  1902. 
Herbert  E.  Watson,  Esq., 

Estate  Office,  Petworth. 
Dear  Sir, 

We  are  in  receipt  of  yours  of  yesterday's 
date,  and  in  reply,  beg  to  say  that  although 
your  remarks  may  be  justified  as  far  as 
other  artificial  manures  are  concerned,  they 
certainly  do  not  apply  in  the  case  of  basic 
slag.  We  see  you  use  the  expression  "  per- 
nicious   stuff,"  which    would    imply   that 
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material  has  been  forwarded  by  Messrs. 
Stevens,  which  is  not  basic  slag  at  all,  or 
which,  at  any  rate,  is  of  some  composition 
other  than  basic  slag.  This^  of  course,  is 
not  the  case,  there  being  no  difference  in  the 
manurial  value  of  the  basic  slag  supplied. 
We  state  this  on  the  same  authority  to 
which  you  say  you  will  submit  the  whole 
case,  as  before  now  Dr.  Voelcker,  in  his 
capacity  as  chemist  to  the  R.  A.  S.  E.,  has 
agreed  that  in  the  case  of  a  deficiency  in  the 
phosphoric  acid  of  basic  slag,  which,  seeing 
that  it  is  a  by-product  and  not  a  manufac- 
tured article,  is  sometimes  unavoidable  if  a 
pro  rata  allowance  is  made  on  the  basis  of 
the  delivered  price,  the  user  gets  full  worth 
for  his  outlay  and  is  not  the  loser  as  far  as 
manurial  value  is  concerned.  Under  the 
circumstances  we  think  you  will  agree  with 
us  that  this  case  should  be  considered  from 
quite  a  different  standpoint  to  that  from 
which  you  have  so  far  considered  it ;  we  have 
no  doubt  that  you  will  now  be  prepared  to 
accept  settlement  of  the  matter  on  the  basis 
of  the  proposal  we  have  made.  In  the 
latter  connection  we  would  remark  that  our 
offer  was  a  pro  rata  allowance  on  the  basis 
of  the  delivered  cost,  not,  as  your  letter  states, 
"  any  deduction "  Messrs.  Stevens  think 
right.  Awaiting  your  further  news,  we  are, 
dear  sir, 

Yours  truly. 
Chemical  Works;  late  H.  &  E.  Albert, 
London  Agency. 
M.  Korten,  pp.  E.  Fischer. 

Chemical  Works,  late  H.  &  E.  Albert, 
160,  Leadenhali  Street,  London,  E.C. 
Febrwary  10,  1902. 
Herbert  E.  Watson,  Esq., 

Estate  Office,  Petworth. 
Dear  Sir, 

We  have  your  favour  of  the  8th  inst. 

We  carefully  note  your  remarks,  but  if 
you  were  conversant  with  all  the  details  in 
connection  with  basic  slag  trade  you  would 
realise  that  it  is  practically  impossible  to  test 
each  individual  lot  before  being  dispatched. 
At  the  same  time  all  possible  care  is  of 
course  taken  to  avoid  deficiencies,  such  as 
have  occurr^  in  your  case,  and  furthermore 
it  is  open  to  all  buyers,  and  in  fact,  by  our 
terms  of  sale  we  invite  it,  to  have  their 
deliveries  tested,  when  any  deficiency  will 
be  adjusted  by  a  jyro  rata  allowance.  Your 
statement  that  m  the  case  of  the  lower 
qualities  mere  dross  is  sown  is  not  quite 
correct.  True  it  is  that  under  the  Fertilisers 
Act,  basic  slag  is  sold  according  to  its  per- 
centage of  pha«!phates,  but  then  phosphates 
are  not  the  only  constituents  of  basic  slag 

K  3  HI 


THE  JUSTICE  OF  THE  PEACE. 


KoBTEN    V,   West    Sussex   County 
Council. 

which  are  of  manurial  value,  viz.,  the  lime 
of  which  45  per  cent,  to  50  per  cent,  is  con- 
tained in  basic  slag  is  an  important  factor, 
and  seeing  that  on  the  lower  grades  the 
percentage  of  lime  and  magnesia  is  corre- 
spondingly greater,  there  is  no  more  dross 
sown  in  the  lower  grades  than  in  the  higher 
qualities.  We  may  say  that  experiments 
have  shown  that  it  is  even  not  necessary  to 
use  a  larger  quantity  in  the  lower  grades  to 
obtain  satisfactory  results  the  first  year. 
We  trust  that  after  our  exchange  of  letters 
you  will  now  take  the  matter  up  with 
Messrs.  Stevens  and  settle  with  those 
friends  on  the  basis  mentioned,  so  that 
we  can  send  them  credit  note  accordingly. 
Yours  truly, 
Chemical  Works,  late  H.  &  E.  Albert, 
London  Agency. 
M.  Korten,  pp.  E.  Fischer. 

The  Fertilisers  and  Feeding  Stuffs  Act, 
1893  (56  &  67  Vict.  c.  56),  s.  1 :  Every  per- 
son who  sells  for  use  as  a  fertiliser  of  the 
soil  any  article  manufactured  in  the  United 
Kingdom  or  imported  from  abroad,  shall 
give  to  the  purchaser  an  invoice  stating  the 
name  of  the  article  and  whether  it  is  an 
artificially  compounded  article  or  not^  and 
what  is  at  least  the  percentage  of  the 
nitrogen,  soluble  and  insoluble  phosphates 
and  potash,  if  any,  contained  in  the  article 
and  this  invoice  shall  have  effect  as  a 
warranty  by  the  seller  of  the  statements 
contained  therein. 

Section  3  (1).  If  any  person  who  sells  any 
article  for  use  as  a  fertiliser  of  the  soil,  or  as 
food  for  cattle  commits  any  of  the  following 
offences  .  .  .  (b)  causes  or  permits  any 
invoice  or  description  of  the  article  sold  by 
him  to  be  false  in  anv  material  particular 
to  the  prejudice  of  the  purchaser  ...  he 
shall,  without  prejudice  to  any  civil  liability, 
be  liable,  on  summary  conviction,  for  a  first 
offence  to  a  fine  not  exceeding  £20,  and  for 
any  subsequent  offence  to  a  fine  not  exceed- 
ing £50. 

H.  Avory,  K.C.  {Kenneth  Chalmers  with 
him),  for  the  appellant.— There  are  two 
points  in  this  case.  First,  the  conditions 
precedent  laid  down  by  the  statute  that 
there  shall  be  an  analysis  by  the  district 
analyst  have  not  been  complied  with,  and 
secondly,  there  is  no  evidence  that  the 
appellant,  who  is  managing  director  of  the 
company,  knew  that  the  invoice  was  false 
under  sub-s.  (b)  of  s.  3  of  the  Fertilisers 
and  Feeding  Stuffs  Act,  1893.  As  to  the 
second  point,  the  false  statement  here 
is  that  it  contains  38  to  45  per  cent,  of 
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phosphates.  Now  by  s.  1  of  the  Actj  the 
vendor  has  to  give  an  invoice  which  is  in 
effect  a  warranty,  and  a  civil  action  would 
lie  upon  it,  but  there  is  a  distinction 
between  that  section  and  s.  3,  where  a 
prosecution  can  be  instituted  for  causing  or 
permitting  an  invoice  to  be  false  in  a 
material  particular.  It  is  clear  that  to  con- 
stitute an  offence  under  s.  3,  guilty 
knowledge  must  be  shown  which  would  not 
be  necessary  under  s.  1.  "Permitting"  a 
thing  involves  a  state  of  mind  showing 
knowledge  either  of  the  man  himself  or  of 
somebody  to  whom  he  has  delegated  his 
authority.  There  is  no  evidence  here  that 
the  manager  knew  this  fertiliser  was 
deficient  in  phosphates,  and  yet  permitted  a 
false  invoice  to  oe  given.  As  to  the  first 
point,  the  whole  scheme  of  the  Act 
shows  that  a  proper  analvsis  under  certain 
conditions  is  to  be  maae  by  the  district 
analyst  appointed  for  that  purpose.  Sec- 
tion 4  provides  for  the  appointment  of 
the  analyst.  Section  5  gives  a  right  to  the 
purchaser  to  have  the  article  analysed,  and 
provides  how  samples  are  to  be  taken,  and 
the  form  of  the  certificate,  and  there  are 
special  regulations  made  by  the  Board  of 
Agriculture  as  to  the  samples  to  be  taken 
and  general  directions  for  cariying  out  the 
analysis.  By  s.  7  of  the  Act  "  A  prosecu- 
tion for  an  offence  under  this  Act  may  be 
instituted  either  by  the  person  aggrieved,  or 
by  the  council  of  a  county  or  borough,  or  by 
anv  body  or  association  authorised  in  that 
behalf  by  the  Board  of  Agriculture,  but  in 
the  case  of  an  offence  under  s.  3  (that  is 
this  case)  shall  not  be  instituted  oy  the 
person  a^^eved  or  by  any  body  or  associa- 
tion, except  upon  a  certificate  by  the  Board 
of  Agriculture  that  there  is  reasonable 
ground  for  the  prosecution."  That  contem- 
plates that  the  Board  of  Agriculture  will 
exercise  their  discretion  because  they  have 
before  them  the  certificate  of  the  district 
analyst  upon  whom  they  can  rely.  In  this 
case  the  county  council  are  the  prosecutors, 
and  the  reason  that  such  a  body  does  not 
require  the  leave  of  the  Board  of  A^culture 
is  becaufle  it  is  presumed  they  have  the 
certificate  of  the  district  analyst  appointed 
by  them.  There  must  be  an  analysis  before 
a  prosecution  can  be  commenced  under  s.  3 
(bj.  [Channeli^  J.— But  supposing  they 
said  fifteen  tons  m  the  invoice  and  only  ten 
were  delivered,  that  would  be  an  offence 
under  this  Act,  but  no  analysis  would  be 
required.]  That  is  really  not  an  offence 
under  this  section,  and  even  if  it  were,  it  is 
not  the  offence  in  the  present  case.  No 
samples  were  taken  in  accordance  with  the 
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relations  of  the  Act,  and  therefore  no 
evidence  of  analysis  given  vivd  voce  ought 
to  be  relied  on.  The  statute  is  the  only 
guide  as  to  what  are  fair  samples.  Besides 
all  this  there  is  a  question  whether  the 
invoice  is  false  in  the  sense  contemplated 
by  the  statute,  because  it  gives  notice  to  the 
buyer  that  the  basic  slag  may  contain  less 
phosphate  and  arranges  how  such  deficiency, 
if  any,  is  to  be  dealt  with.  As  to  the 
second  point,  guilty  knowledge  is  necessary. 
He  referred  to  Derbyshire  v.  Houliston, 
[1897]  1  Q.  B.  772  ;  61  J.  P.  374. 

Herbert  Smith  for  the  respondents. — 
Sections  of  the  Act  was  passed  tor  the  pur- 
pose of  seeing  the  duty  cast  on  the  vendor 
Dv  &  1  is  properly  carried  out,  and  that  is 
shown  by  sub-s.  (a)  of  s.  3,  which  provides 
that  a  man  may  be  prosecuted  if  he  "  fails 
without  reasonable  excuse  to  give,  on  or 
before  or  as  soon  as  pcxssible  atter  the 
delivery  of  the  article,  the  invoice  required 
by  this  Act,"  that  is,  the  invoice  required 
by  s.  1.  The  api)ellant  here  was  bound  to 
guarantee  a  certain  amount  of  phosphates  in 
order  to  comply  with  the  Act,  and  that 
statement  being  false,  he  has  committed  an 
offence.  There  is  nothing  in  this  Act  which 
corresponds  with  s.  20  of  the  Sale  of  Food  and 
Drugs  Act,  1875.  The  county  council,  or  pub- 
lic bod^T)  is  left  a  perfectly  free  hand,  and  if 
they  think  from  inquiries  that  a  prosecution 
ought  to  be  instituted,  they  will  give  their 
consent.  The  evidence  of  the  analysts  who 
were  called  proves  the  description  was  false, 
and  there  is  no  need  for  the  prosecution  to 
prove  guilty  knowledge.  If  that  had  been 
necessary  to  prove  under  this  section,  the 
Act  would  have  said  so,  for  in  offences  under 
s.  6  of  the  same  Act,  it  is  specially  provided 
"  if  any  person  knowingly  and  fraudulently, 
etc."  [He  referred  to  Bedford  v.  Sims,] 
It  is  a  question  of  fact  for  the  justices  to 
decide,  iRiiich  has  been  found  in  my  favour, 
as  a  decision  would  be  under  s.  5  of  the 
Summary  Jurisdiction  Act,  1848.  There 
are  a  number  of  decisions  as  to  when  guilty 
knowledge  must  be  proved  in  prosecutions 
under  the  Sale  of  Food  and  Drugs  Acts. 

S3  referred  to  Hermen  v.  Southern  Uounties 
tries  Co,,  [1902]  2  K.  B.  p.  6 :  66  J.  P.  774 ; 
Smithies  v.  Bridge,  [1902]  2  K.  B.  p.  13 ; 
66  J.  P.  740.] 

Horace  Avory,  KC,  in  reply. 

Lord  Alveestone,  C.  J.— On  one  of  the 
two  points  raised  in  this  case  I  have  very 
great  difficulty,  but  as  there  are  other  points 
raised  I  will  deal  of  course  with  the  whole 
of  them.  The  prosecution  was  for  unlaw- 
fully causing  or  permitting  an  invoice  and 
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description  of  the  goods  to  be  given  to  the 
purchaser  which  was  false  in  a  material 
particular  to  the  prejudice  of  the  purchaser. 
Now  the  first  point  which  is  raised  by  the 
first  question  is  whether  the  prosecution 
can  be  entertained  at  all,  because  the  samples 
upon  which  the  magistrate  came  to  the  con- 
clusion that  the  stuff  did  not  contain  the 
amount  of  phosphates  had  not  been  taken 
in  the  way  contemplated  in  the  Fertilisers 
and  Feeding  Stuffs  Act,  1893,  and  of  course 
if  a  buyer,  or  the  person  prosecuting,  had 
purported  to  rely  upon  sub-s.  (5)  of  s.  5  of 
that  Act  for  the  purpose  of  proving  his  case, 
I  think  Mr.  Avory^s  point  upon  that  would 
have  been  a  very  good  one.  But  it  seems 
to  me  quite  impossible  to  say  that  in  this 
Act  the  taking  of  the  sample  in  a  particular 
way,  or  the  takinc  of  the  sample  at  all  by 
the  buyer  and  submitting  it  to  a  district 
analyst  is  a  condition  precedent  to  the 
prosecution.  It  is  only  necessai^  on  that 
point  to  say  that  there  is  nothmg  which 
corresponds  with  s.  20  of  the  sale  of  Food 
and  Drugs  Act  of  1875,  which  necessitates 
an  analysis  being  taken  before  the  buyer 
can  proceed,  but  I  think  the  argument  of 
Mr.  Herbert  Smith  is  well  founded  that 
sub-s.  (7)  only  imposes  a  condition  which 
may  involve  an  analysis  of  samples  taken  in 
a  certain  way  in  the  case  of  prosecutions  by 
the  persons  affgrio'^ed  or  by  other  bodies  or 
associations,  but  it  cannot  be  said  that 
when  there  is  a  prosecution  instituted  by 
the  county  or  borough,  as  this  was,  there 
is  any  necessity  for  taking  samples  in  a 
particular  manner.  Further,  I  should  have 
thought,  certainly  it  is  open  to  argument 
and  will  have  to  be  considered,  whether 
there  may  not  be  cases  where  an  offence  is 
committed  by  sending  a  false  invoice  or  a 
false  description  which  do  not  require  any 
analysis  at  all.  Then,  with  regard  to  the 
way  in  which  that  point  was  raised,  the 
analyses  as  such  were  not  relied  upon,  but 
the  people  who  had  analysed  samples  of  the 
articles  were  called  as  witnesses  and  were 
examined  in  the  ordinary  way.  Whether 
the  samples  were  satisfactorily  taken, 
whether  the  analysis  was  correct  was  a 
question  of  fact  for  the  justice,  and  we 
snould  not  have  any  right  to  review  it. 
Therefore  the  first  point  that  the  necessity 
for  the  samples  being  taken  in  a  particular 
way  is  a  condition  precedent  to  this  prose- 
cution, in  my  opinion  fails.  The  next 
point  that  arises  is  not  directly  raised  in 
the  questions  which  are  submitted  to  us, 
but  I  think  is  involved,  and  I  take  it  first, 
because  after  hearing  the  arguments  on 
both  sides  I  have  come  to  a  clear  conclusion 
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about  it.  It  was  suggested  on  behalf  of 
the  appellant  that  inasmuch  as  the  state- 
ment upon  the  face  of  the  invoice  was  a 
statement  that  it  contained  38  to  45 
total  phosphates  "minimum  guaranteed 
subject  to  conditions  printed  at  the  back 
hereof,"  and  inasmuch  as  it  was  an  article 
in  which  the  actual  percentage  must  be 
a  matter  of  uncertainty,  it  could  not  be 
taken  that  there  was  any  evidence  of  an 
invoice  or  a  trade  description  which  was 
false  in  a  material  particular.  After  con- 
sideration and  listening  to  the  very  able 
argument  of  Mr.  Herbert  Smith,  I  think 
that  point  is  not  good  in  favour  of  the 
appellant.  I  think  the  Act  does  intend  that 
the  primd  facie  description  of  the  percentage 
shall  be  a  warranty,  and  that  it  may  be  an 
offence  if  an  invoice  containing  that  war- 
ranty is  not  delivered  with  the  article. 
That  is  sub-s.  (a)  of  s.  3.  Now  the 
particular  condition  here  is  "minimum 
guaranteed  subject  to  the  conditions  printed 
at  the  back  hereof.''  Those  conditions  are 
for  this  purpose,  that  if  the  analysis  is 
below  the  minimum  percentage  of  total 
phosphates  the  seller  will  make  a  pro  rata 
allowance.  That  refers,  as  far  as  the  invoice 
is  concerned,  to  a  particular  mode  of 
sampling  and  to  a  particular  mode  of  test- 
ing whether  or  not  tne  phosphates  are  right. 
However,  it  seems  to  me  that  those  clauses 
put  in  for  the  protection  of  the  seller,  and 
m  order  to  enable  him  to  get  assessed  in 
a  certain  way  what  the  price  should  be,  are 
not  sufficient  to  negative  the  view  that 
there  was  a  warranty  on  the  face  of  this 
invoice,  that  there  was  a  minimum  of  38  per 
cent,  of  phosphates,  and  do  not  prevent  tnat 
guarantee  or  warranty  from  being  an  in- 
voice or  description  false  in  a  material 
particular.  I  now  come  to  the  last  part 
of  the  case  on  which  I  have  felt,  and  still 
feel,  the  very  gravest  doubt.  It  seems  to 
me  I  must  decide  it  with  reference  to  the 
general  purview  of  this  Act,  applying  the 
principles  of  law  which  apply  to  cases  of 
such  offences.  The  question  is  whether  or 
not  there  was  any  evidence  on  which  this 
gentleman  as  managing  director  could  be 
convicted  of  the  offence  of  causing  or  per- 
mitting the  invoice  or  description  of  the 
article  to  be  false  in  any  material  particular. 
The  facts  are  that  as  managing  director  he 
was  cognizant  of  the  form  of  invoice  which 
contains  a  guarantee  of  a  minimum  quantity : 
that  he  sent  the  letters  of  February  7th  ana 
10th,  1902,  which  letters  do  not,  to  my  mind, 
go  further  than  indicating  or  proving  the 
same  fact,  namely,  that  he  knew  that  basic 
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slag  contained  various  proportions  and  that 
the  proportion  was  uncertain,  and  might 
vary  and  have  to  be  ascertained  in  a  parti- 
cular way ;  that  in  the  ordinary  way  of  Dusi- 
ness  sales  of  basic  slag  would  come  under 
his  notice,  and  that  invoices  with  a  guarantee 
would  not  be  sent  out  in  the  ordinary  course 
without  his  knowledge,  but  there  was  no 
evidence  that  he  saw  the  particular  invoice 
sent  out  by  the  London  firm.  The  really 
difficult  question  is  whether  or  not  the 
invoice  in  this  case  having  filled  in  in  ink 
38  to  45  per  cent.,  it  is  necessary  that  there 
should  be  evidence  of  the  person  charged 
knowing  of  the  sending  out  of  this  par- 
ticular notice,  seeing  it  or  knowing  that  it 
contained  that  description  of  these  particular 
goods.  After  great  doubt,  and  a  doubt 
which  is  not  altogether  removed,  I  come  to 
the  conclusion  that  there  was  evidence  on 
which  this  gentleman  could  be  convicted. 
The  Act  is  obviously  passed  for  the  protec- 
tion of  the  purchasers  of  these  manures  and 
fertilisers  who  will  not  be  able  to  analyse  it 
for  themselves,  and  who  in  nine  cases  out 
of  ten  will  not  take  any  steps  to  analyse  it 
and  use  the  stuff,  and  perhaps  not  know 
whether  it  was  good  or  not.  In  order  to 
protect  them  it  is  made  a  statutory  duty 
that  an  invoice  shall  be  sent  stating  the 
name  of  the  article,  whether  it  is  an  arti- 
ficially compounded  article  or  not,  and  what 
is  the  least  percentage  of  the  phosphate 
contained  in  the  article,  and  if  that  is  not 
sent  there  is  a  statutory  offence,  and  there- 
fore it  seems  to  me  that  the  manager  of  such 
a  business  mu.st  know  and  be  taken  to  know 
that  with  every  parcel  of  articles  or  stuff 
sent  out  an  invoice  which  contains  the 
statement  of  the  minimum  quantity  must 
go  with  it.  Now  that  being  the  first  duty 
of  the  persons  to  carry  on  this  business,  and 
this  gentleman  against  whom  information 
was  laid  was  the  London  manager,  the 
second  offence  is  if  he  causes  or  permits 
any  invoice  or  description  of  the  article  sold 
by  him  to  be  false  in  any  material  particular. 
To  be  false  there  does  not  mean,  if  I  may 
use  the  expression,  corruptly  false,  but  to 
be  untrue.  The  difficulty  arises  from  the 
word  "  causes  or  permits  any  description  of 
the  article  to  be  false."  "  Causes,"  1  think, 
to  my  mind,  does  not  create  the  great 
difficulty,  because  "causes"  would  primd 
faci^  involve  the  man  taking  a  part  in  the 
act.  But  the  legislature  has  put  m  the  other 
word  "  permit."  Now,  of  course,  one  has  to 
face  the  view  that  unless  there  are  either 
express  words  or  necessary  implications  to 
the  contrary  guilty  knowledge  is  as  a  rule 
necessary  for  a  criminal  offence.    The  list 
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of  cases,  with  tlie  exceptions^  are  to  be 
found  stated  in  the  learned  mdgment  of 
my  brother  Wright  in  the  case  of 
Shemu  v.  De  Eutzen,  [18951  1  Q.  B.  918 ; 
59  J.  P.  440,  and  we  have  had  of  course  to 
consider  it  with  reference  to  different  sections 
of  the  Sale  of  Food  and  Drugs  Acts.  Now, 
I  have  come  to  the  conclusion  that  the 
word  "permit"  was  inserted  in  order  to 
include  the  case  of  a  false  description, 
a  description  false  in  fact  which  has  been 
sent  out  by  the  permission  of  the  person 
whose  goods  are  oeing  sent  out  with  it,  or 
who  is  the  manager  of  the  works  from 
which  the  goods  ao  out.  I  have  not  perhaps 
dealt  with  the  difficulty  I  have  indicated, 
that  it  may  be  said  he  did  not  permit  the 
description  to  be  false.  He  did  not  permit 
it  in  the  sense  of  allowing  this  particular 
description  to  be  false.  I  think  to  found 
an  argument  upon  the  various  forms  of 
phrase  in  that  sub-section  would  be  defeat- 
ing the  intention  of  the  Act,  and  I  think 
that  the  sub-s.  (b)  was  meant  to  be  a 
wide  sub-section,  indicating  that  the  persons 
who  in  the  course  of  their  business  either 
themselves  caused  or  permitted  to  be  sent 
out  an  invoice  which  was  in  fact  false  were 
to  be  guilty  of  the  offence  under  sub-s.  (b). 
Of  course  in  one  sense  it  would  be  more 
satisfactory  if  we  had  a  little  more  in- 
formation given  as  to  what  the  course  of 
dealing  was  in  regard  to  the  way  in  which 
the  invoices  were  prepared  and  allocated 
to  the  particular  goods,  because  the  con- 
tract which  was  handed  up  to  us  shows 
there  are  various  percentages  of  phosphates 
even  coming  from  the  same  place.  But 
I  come  to  the  conclusion  that  there  was 
evidence  upon  which  the  tribunal  could 
come  to  the  conclusion  that  the  manager 
had  caused  it  or  permitted  it.  Wnat- 
ever  view  be  taken  I  think  it  is  too 
narrow  a  construction  of  this  particular 
sub-section  to  say  that  there  must  be 
greater  evidence  of  guilty  knowledge  on 
the  part  of  the  person  charged  than  is  to 
be  found  in  the  statement  made  as  to  the 
part  he  had  to  play  or  did  play.  There- 
fore on  all  the  ^unds,  though  with 
considerable  hesitation  on  the  last,  I  think 
that  this  appeal  should  be  dismissed. 

Wills,  J.— -I  come  to  the  same  con- 
clusion, and  I  a«'ee  with  .almost  everything 
that  has  fallen  from  my  lord,  and  so  com- 
pletely with  regard  to  all  except  the  last 
point,  that  I  do  not  propose  to  add  any- 
thing to  what  he  has  said  on  the  other 
points.  1  should  like  to  add  a  word  or 
two  on  this  question  whether  the  offence 
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under  s.  3  has  been  committed  or  not,  be- 
cause the  only  respect  in  which  I  venture 
to  differ  from  mv  lord,  and  that  I  do  not 
feel  the  same  difficulty  upon,  is  in  dealing 
with  that  section,  and  applying  it  to  the 
present  case.  I  entirely  agree  that  it  is  a 
good,  sound  principle  which,  I  think,  ought 
not  to  be  lost  sight  of  in  construing  legisla- 
tion of  this  kind  that  primd  facie  an  offence 
a^inst  the  criminal  law  has  not  been  com- 
mitted unless  there  is  what  is  commonly 
called  mens  rea  ;  and  perhaps  in  this  case  it 
is  fair  to  say  that  additional  strength  is 
given  to  that  argument  by  the  possioility 
of  construing  s.  1  as  giving  a  civu  remedy, 
and  s.  3  as  giving  a  criminal  remedy, 
and  it  might  be  said  that  there  is  an  ample 
civil  remedy  by  giving  damages  for  a 
breach  of  a  warranty,  and  that  therefore 
there  is  unusual  ground  for  saying  that 
with  regard  to  s.  3  the  ordinary  principles 
should  be  applied  that  you  must  have 
mens  rea  in  order  tp  constitute  an  offence 
against  the  criminal  law.  But,  then,  one 
must  remember  there  is  a  great  body  of 
modem  legislation  in  which,  for  great 
public  purposes  and  for  the  benefit  of  the 
community,  offences  are  constituted  where 
it  is  clear  from  the  language  or  from  the 
necessary  implication  tnat  that  doctrine 
was  not  intended  to  apply;  and  the  real 
question  that  one  has  to  consider  here  is 
whether  the  ^neral  nature  of  the  Act  and 
the  mischief  it  was  intended  to  meet  and 
the  other  provisions  of  the  Act  lead  one  to 
the  conclusion  that  it  was  not  intended  in 
this  case  that  the  guilty  mind  should  be  an 
ingredient  in  the  offence  constituted.  I 
cannot  help  thinking  from  the  fact  of  legis- 
lation at  all  having  been  entered  into  and 
passed  on  this  subject,  that  there  must 
nave  been  at  the  time  it  was  passed  a 
serious  grievance  to  be  dealt  with,  and  one 
can  appreciate,  I  think,  what  the  nature  of 
that  mischief  was.  Both  fertilisers  and 
food  stuffs  pass  very  largely  into  the  hands 
of  very  small  people,  to  whom  the  civil 
remedy,  especially  coupled  with  the  mini- 
mising terms  as  to  damages  which  are  con- 
tained in  this  contract,  is  woi-thless,  and 
there  are  two  subjects  dealt  with — the 
fertilising  materials  and  the  feeding  stuffs, 
and  one  would  think  that  exactly  the  same 
mischief  would  occur  in  respect  to  each  of 
those,  and  that  exactly  the  same  principles 
would  dictate  the  course  of  legislation  and 
the  effect  to  be  given  to  it.  Now,  with 
regard  to  the  feeding  stuffs,  it  is  perfectly 
clear  that  the  corresponding  offence  does  not 
involve  any  kind  of  guilty  knowledge,  be- 
cause sub-s.  (c)  of  s.  3  clearly  constitutes  an 
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offence  if  in  fact  feeding  stuff  is  sold  which 
contains  any  ingredient  deleterious  to  cattle 
or  worthless  for  feeding  purposes,  and  not 
disclosed  at  the  time  of  the  sale.  Now, 
when  we  deal  with  sub-s.  (b),  it  is  quite 
true  that  the  language  is  different,  and  I 
can  see  why  it  was.  Parliament,  or  the 
draughtsman  of  the  Act,  had  been  dealing, 
first,  with  the  necessity  of  having  an  invoice 
delivered  which  would  satisfy  s.  1.  That, 
I  think,  was  done  in  this  instance,  because 
I  think  that  the  conditions  on  the  back  did 
not  qualify  the  guarantee  that  38  per  cent, 
is  a  minimum,  but  only  provided  for  mini- 
mising the  damage  to  the  seller  in  case  he 
should  break  the  warranty.  Then,  naturally 
enough,  the  draughtsman  having  dealt  in 
sub-8.  (3)  with  the  question  of  delivery  of  the 
invoice,  he  proceeded  to  deal  with  the 
things  to  be  guarded  against  in  respect  of 
the  phosphates  and  the  fertilisers  m  lan- 
guage which  was  applicable  to  the  invoice 
which  was  in  his  nund.  But  it  seems  to  me 
it  deals  essentially  with  the  same  class  of 
derelictions  with  regard  to  fertilisers  as 
sub-s.  (c)  deals  with  in  respect  of  derelic- 
tions with  regard  to  feeding  stuffs.  What 
are  the  words?  That  he  commits  the 
offence  if  he  permits  any  invoice  of  the 
article  sold  by  him  to  be  false  in  any 
material  particular.  Now,  inasmuch  as  the 
thing  which  is  described  by  the  article  as 
being  false  is  an  invoice,  it  is  difficult  to 
attribute  moral  qualities  to  an  invoice,  and 
I  cannot  help  thinking  that  "false"  means 
a  thing  which  tells  an  untruth,  and  it  does 
not  mean  anything  more  than  that  he  is  not 
to  permit  an  invoice  with  any  of  these 
articles  sold  by  him  to  be  untrue  in  any 
material  particular  to  the  prejudice  of  the 
purchaser.  If  that  is  so,  that  gave  the  pur- 
chaser neither  a  more  extensive  nor  a  less 
extensive  remedy  than  the  purchaser  of  the 
feeding  stuffs  has  under  the  corresponding 
sub-s.  (c),  although  that  is  not  expressed  in 
the  same  language.  I  think  the  words 
"  permit  an  invoice  to  be  false  "  were  used 
for  the  very  purpose  of  giving  the  ampler 
protection  to  the  purchaser  of  insuring  that 
the  persons  who  were  concerned  in  sending 
out  their  invoices  should  take  some  pains 
to  ascertain  whether  they  are  true  or  not, 
and  that  they  should  not  be  able  to  shelter 
themselves  simply  by  saying  "  You  cannot 
show  that  we  aid  not  know  that  this  was 
prfectly  genuine  and  correct."  Now,  it 
has  been  pressed  in  the  course  of  the  argu- 
ment here  and  in  the  argument  which  was 
used  in  the  court  below  that  there  was  a 
difficulty  on  the  part  of  the  seller  in  ascer- 
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taining,  inasmuch  as  he  did  not  make  this 
product  or  this  artificial'compound,  what 
its  exact  composition  is,  but  he  is  quite 
capable  of  domg  that  for  the  purpose  of 
estimating  the  pric&  because  the  very  con- 
tract with  which  we  nave  to  deal,  and  which 
is  before  us,  contains  three  prices  for  the 
Wednesbury  article,  and  the  percentage 
varies  up  from  30  per  cent,  to  38  per  cent, 
as  the  minimum.  Inasmuch  as  the  different 
prices  are  fixed  as  to  these  different  articles, 
it  is  quite  plain  that  the  seller  had  the 
knowled^  which  he  thought  sufficient  to 
enable  him  to  fix  the  price ;  and  I  think, 
that  being  the  case,  it  is  not  at  all  un- 
reasonable that  he  should  be  called  upon 
to  take  some  little  pains  to  ascertain 
that  he  does  not  sell  as  containing  a 
minimum  of  38  per  cent,  of  phosphates 
that  which  contams  only  a  mmimum  of 
30  to  31,  because  the  damages  which  are 
recoverable  under  the  other  terms  of  the 
contract,  the  terms  endorsed  at  the  back 
of  the  contract — which  provide  merely  for  a 
pro  raid  diminution  of  the  price— are  really 
useless.  If  a  man  does  not  know  the  com- 
position of  the  stuff,  and  if  he  fertilises  his 
neld  with  the  stuff  which  has  one-half  or 
one-third — I  put  an  extreme  case — of  the 
amount  guaranteed,  it  is  not  until  the  crop 
comes  up  next  year  that  he  knows  the 
extent  of  the  mischief  that  is  done,  and  the 
pro  raid  diminution  of  price  is  aosolutelv 
nothing  to  him  compared  to  the  loss  whicn 
he  undergoes.  This  stuff  being  clearly 
liable  to  be  bought,  and  bought  on  the 
largest  scale,  taking  the  aggregate  altogether, 
by  small  and  poor  people,  who  cannot 
afford  to  have  it  analysed,  and  would  not 
know  what  the  process  was  if  they  did 
require  it,  is  to  my  mind  a  strong  argument 
for  saying  that  the  Act  of  Parliament  really 
did  mean  to  give  this  remedy  in  case  the 
statements  were  untrue  in  point  of  fact. 
I  am  further  fortified  in  that  by  the  fact  that 
under  s.  6,  where  plainly  knowledge  would 
be  reasonably  inferred  as  an  ingredient  to 
the  offence,  there  the  words  "knowingly 
and  fraudulently"  are  used.  For  these 
reasons  I  think  that  the  magistrate  arrived 
at  a  sound  and  proper  legal  conclusion  in 
convicting. 

Channell,  J. — I  am  of  the  same  opinion 
as  regards  the  result,  but  I  am  afraid  I 
cannot  agree  as  to  all  the  reasons  that  have 
been  given  for  that  result.  Dealing  first 
with  the  first  point,  as  to  sending  the 
samples  to  the  analyst,  I  entirely  agree. 
The  statute  provides  a  convenient  and  useful 
mode  for  ascertaining  the  quality  of  the 
article,  and  it  ought,  as  a  general  rule,  to  be 
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observed.  I  can  quite  understand  any 
tribunal  to  which  otner  evidence  of  a  dif- 
ferent kind  of  analysis  was  offered  saying 
that  they  declined  to  act  upon  evidence  not 
taken  in  accordance  with  tne  Act  of  Parlia- 
ment. But  I  do  not  think  that  the  Act  of 
Parliament  makes  it  a  condition  precedent 
that  the  only  proof  of  deficiency  in  auality 
should  be  given  in  a  way  provided  by  the 
Act.  If  you  can  prove  it  to  the  satisfaction  of 
the  tribunal  otherwise,  you  are  entitled  to  do 
so,  although  certainly  the  best  way  of  doing 
it  is  to  adopt  the  machinery  piovided  by 
the  Act  ;  and  certainly  if  you  want  to  put 
in  an  analysis,  and  not  tne  sworn  testi- 
mony, you  must  follow  accurately  the  pro- 
cedure of  the  Act.  Now,  the  next  question 
that  arises,  and  perhaps  it  only  arises  inci- 
dentally, as  my  lord  nas  pointed  out,  is  as 
to  whether  or  not  this  particular  invoice 
was  a  compliance  with  the  first  section  of 
this  Act  of  Parliament.  I  think  that  if 
the  true  construction  of  the  invoice  was, 
*'  Although  I  state  a  minimum  percentage 
of  38  per  cent,  I  tell  you  also  that  I  do  not 
know  whether  that  is  the  percenta^  or  not, 
and  I  cannot  ascertain  it ;  and,  if  it  is  not, 
I  do  not  make  any  warranty  about  it,  but 
there  shall  be  a  pecuniary  allowance  " — I 
think  if  that  were  the  true  construction  of 
the  invoice,  it  would  not  be  a  compliance 
with  s.  1  of  the  Act.  But  there  is  consider- 
able doubt,  when  you  look  at  the  invoice  as 
a  whole  wnether  or  not  it  means  that,  and 
whether  there  is  not  a  guarantee  on  the 
invoice  itself  that  the  percentage  is  38, 
with  an  agreed  mode  of  ascertaining  the 
damages  for  the  breach  of  warranty,  if 
there  is  a  breach  of  warranty.  If  it  is  the 
latter,  it  is  a  compliance  with  s.  1.  But  the 
difficult  question  in  this  case  is  as  to  the 
construction  of  s.  3  (1)  (b).  Now,  in 
reference  to  that,  I  cannot  argue  that 
mens  rea  is  not  a  constituent  element  of 
the  offence.  I  think  it  is.  Such  questions 
always  depend  upon  the  language  used  in 
the  Act.  Of  course,  in  considt^ring  the 
language,  you  must  consider  also  the  object 
and  possible  intention  of  the  legislature. 
You  must  look  at  the  language,  and  to  my 
mind  it  is  impossible,  without  contradiction 
in  language,  to  say  that  a  man  can  be  con- 
victed of  permitting  the  invoice  to  be  false 
if  he  believes  it  to  oe  true ;  and  if  that  is 
sound,  then  mens  rea  is  an  element  of  the 
offence.  I  think  if  you  look  at  the  whole  of 
the  section,  comparing  (a)  and  (b),  that  the 
language  in  sub-s.(b)  necessarily  involves  that 
mens  rea  is  an  element  of  the  offence.  The 
first  clause  (a)  is,  '*  fails  without  reasonable 
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cause  to  comply  with  the  provisions  of  the 
Act  of  Parliament"  about  delivering  the 
invoice.  If  a  reasonable  excuse  could  be 
admitted  for  that,  why  should  it  not  be 
admitted  for  the  next  1  But  the  words  are  not 
there.  The  reason  the  words  are  not  there 
is  because  they  would  make  the  whole 
thin^  perfect  nonsense.  How  could  the 
legislature  or  anybody  else  say  if  a  man 
permits  a  thing  to  be  false  without  reason- 
able excuse  1  It  would  be  a  contradiction 
in  terms,  and  that  is  because  a  man  cannot 
permit  a  thing  to  be  false  if  he  believes  it  to 
DC  true.  So  that  I  personally  think  that  in 
this  clause  m^ns  rea  is  an  element  of  the 
offence.  But  then  the  Act  of  Parliament, 
taking  it  as  a  whole,  ss.  1,  3  together,  un- 
doubtedly puts  an  obligation  upon  the  seller 
of  this  kma  of  article  to  see  that  his  state- 
ments are  correct,  and  I  concur  in  this 
judgment  because  I  think  there  is  evidence 
upon  which  the  magistrate  could  find,  and 
I  suppose  he  means  to  find,  that  in  stating 
in  this  invoice,  as  he  has  constantly  to 
state,  a  minimum  percentage,  the  person 
proceeded  against,  who  was  the  manager,  and 
loridl  purposes  material  here  may  oe  con- 
sidered as  the  principal  in  the  business,  that 
he  allowed  that  to  be  stated  on  the  invoice 
as  a  minimum  percentage  without  taking 
any  steps  whatever  to  ascertain  whether  it 
was  true  or  not,  and  it  was  in  fact  untrue. 
Consequently  it  seems  to  me  that  in  the 
reasonable  sense  of  the  words  he  can  be 
said  to  have  permitted  it  to  be  false  because 
he  carried  on. his  business  in  such  a  way 
that  the  invoice  was  sent  out  with  a  state- 
ment that  in  fact  was  incorrect,  and  so  far 
as  it  appears  I  take  the  magistrate  to  have 
found  It  was  so.  He  took  no  steps  what- 
ever to  ascertain  whether  or  not  in  the 
particular  parcel  of  goods  to  which  that 
invoice  was  to  be  applied  there  was  or  was 
not  this  percentage.  Upon  that  view  of 
the  thing  we  cannot  interiere  with  the  view 
of  the  magistrate.  I  have  not  got  the  full 
evidence  before  me,  and  I  do  not  know  to 
what  extent  it  went:  but  as  I  think  the 
case  is  consistent  witn  that,  I  agree  with 
the  other  members  of  the  court  in  saying 
the  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Harries, 
Wilkinson  &  Raikes. 

Solicitors  for  the  respondents  :  Nicholson, 
Patterson  &  Freeland. 
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KINO'S     BENCH    DIVISION. 


(Before  Alverstone,  C.J.,  Wills  and 
Channell,  JJ.) 

October  28,  1902. 

Agnew  v.  Manchester  Corporation. 

Manchester  Local  Improvement  Acts — 
Delegation  of  powers  to  sub-committee 
—Substitution  of  waterclosets  for  ash- 
pits and  privies — Validity  of  order. 

C/nder  the  Manchester  Corporation  Water- 
works and  Improvement  Act,  1867,  and 
by  amending  Acts  of  1869,  1881  and 
1891,  an  order  was  made  on  the  ajipel- 
lant  requiring  him  to  substitute  water- 
closets  for  oMipits  on  certain  property 
owned  by  him.  The  said  order  toas 
recommended  by  a  sub-committee  of 
the  sanitary  committee  and  approved 
(unthout  discussion)  first  by  me  sani- 
tary committee  and  afterwards  by  the 
city  council. 

Held,  on  appeal  frmi  the  Recorder  of 
Mamchester,  that  the  corporation  a>cted 
intra  vires  amd  had  made  a  proper  use 
of  their  jurisdiction  in  the  particular 
case  {Cook  v.  Ward  (1877),  2  C.  P,  D, 
255  ;  41J:P.439  ;  and  Wood  v.  Widnes 
Corporatum,  [1898]  1  Q.  B,  463,  dis- 
tinguished). 

This  was  an  appeal  upon  a  case  stated  by 
the  Recorder  of  Manchester,  of  which  the 
following  is  a  summary  : 

David  Agnew  (the  appellant)  was  owner 
of  dwelling-houses  Nos.  48,  50,  52  and  54, 
Cleveland  Road,  Crumpsall,  in  Manchester. 
On  July  26th,  1901,  the  respondents  (the 
Manchester  Corporation)  made,  and  subse- 
quently served  on  the  said  David  Agnew, 
a  notice  that  his  said  property  was  without 
waterclosets  of  a  construction  and  size  ap- 
proved by  the  corporation  of  Manchester 
and  an  order  to  provide  such  waterclosets 
and  to  execute  specified  works  within 
twenty-eight  days.  The  appellant  did  not 
comply  with  the  order,  and  on  September 
6th  he  duly  served  on  the  corporation  and 
town  clerk  of  Manchester  a  notice  of  his 
intention  to  appeal  against  the  order.  The 
particular  grounds  stated  for  this  appeal 
were  as  follows : 

1.  That  the  said  order  is  informal, 
irregular  and  bad  upon  the  face  of  it. 

2.  That  the  said  order  is  not  in  accord- 
ance with  the  provisions  of  the  said  several 
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Acts  referred  to  in  the  said  notice  served 

Xn  the  owner  of  the  said  property,  and  is 
u  vires  and  void. 

3.  That  the  said  property  was  not  at  the 
date  of  the  makin£[  of  the  said  order  with- 
out sufficient  ashpits  and  privies  of  a  size 
and  construction  approved  by  the  corpora- 
tion, and  the  corporation  had  no  authority 
to  require  me,  the  owner  of  the  said  pro- 
perty, to  provide  watercla^ets  in  place  of 
the  said  asnpits  and  privies. 

4.  That  the  council  cf  the  said  city  of 
Manchester  did  not  exercise  any  discretion 
as  to  the  exigencies  of  each  of  the  said 
houses  as  is  required  by  the  said  Acts. 

5.  That  the  said  order  was  made  by  the 
said  council  without  giving  to  the  owner  of 
the  said  property  an  opportunity  of  being 
heard  ana  showing  cause  why  the  said  order 
should  not  be  made. 

6.  That  the  said  property  did  not  fall 
within  the  said  Acts,  and  the  making  of  the 
said  order  in  respect  of  the  said  property 
was  an  abuse  of  tne  authority  given  to  the 
said  lord  mayor,  aldermen  ana  citizens  by 
the  said  Acts,  and  each  of  them. 

The  said  David  Agnew  (the  appellant) 
did  not  comply  with  such  order,  and  on 
September  6th,  1901,  he  duly  served  on 
the  lord  mayor,  aldermen  and  citizens  of 
Manchester,  and  their  town  clerk,  a  notice 
of  his  intention  to  appeal  against  the  order 
at  the  next  general  quarter  sessions  of  the 
peace  for  the  city  of  Manchester.  The 
following  were  the  particular  grounds  set 
forth  in  nis  said  notice  of  append.  On  the 
hearing  it  was  admitted  by  the  said  David 
Agnew,  the  appellajit,  that  there  were  at 
the  time  of  the  making  of  the  order  ashpits 
and  privies  in  his  said  nouses,  but  no  water- 
closets.  On  behalf  of  the  respondents  it 
was  contended  that  the  corporation  had 
power  to  order  the  substitution  of  water- 
closets,  for  privies  and  ashpits  by  virtue  of 
the  provisions  of  their  local  Acts  under 
whicn  these  proceedings  had  been  taken. 

1.  By  the  Manchester  Corporation  Water- 
works and  Improvement  Act,  1867,  s.  42 : 
"In  addition  to  all  powers  vested  in  the 
corporation,  the  corporation  may,  in  any 
case  where  a  dwelling-house  within  the  city 
shall  be  without  an  ashpit  or  without  an 
ashpit  of  a  construction  and  size  approved 
by  the  corporation,  order  the  owner  of 
such  house  to  provide  such  an  ashpit,  or  to 
make  such  alteration,  reparation,  or  enlarge- 
ment of  the  existing  ashpit,  as  in  the 
opinion  of  the  corporation  the  circum- 
stances of  the  case  may  require,  within  a 
reasonable  time,  to  be  named  in  such  order, 
and  if  any  owner  make  default  in  complying 
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with  such  order  he  shall  for  every  such 
default  forfeit  any  sums  not  exceeding  five 
pounds,  and  a  further  sum  not  exceeding 
forty  shillings  for  every  week  during  which 
such  default  shall  continue  :  provided  that 
the  corporation  may,  after  the  expiration  of 
any  such  notice,  enter  upon  the  jjremises 
and  execute  the  work  specified  in  such 
order,  and  the  casts  thereof  shall  be  recover- 
able from  such  owner  by  warrant  of  distress 
which  may  be  issued  by  any  justice  of  the 
peace  or  by  action  in  any  court  of  competent 
jurisdiction." 

2.  By  the  Manchester  Corporation  Water- 
works and  Improvements  Act,  1869,  s.  34  : 
"  In  construing  the  forty-second  section  of 
the  Manchester  Corporation  Waterworks 
and  Improvement  Act,  1867,  the  expression 
'  ashpit^  shall  be  held  to  include  a  *  privy. ' " 

3.  By  the  Local  Government  Board's 
Provisional  Orders  Confirmation  (Halifax, 
etc.)  Act,  1881,  Manchester  Order,  Art.  1  : 
"  Section  42  of  the  Act  of  1867  and  s.  34 
of  the  Act  of  1869  shall  be  altered  and 
amended  so  as  to  enable  the  corporation  to 
exercise  the  powers  therein  contained  not 
only  in  any  case  where  a  dwelling-house 
witnin  the  city  is  without  an  ashpit  or 

>rivy  of  a  construction  and  size  approved 
ly'  the  corporation,  but  also  in  any  case 
where  any  building  or  any  portion  of  a 
building  separately  let  or  occupied,  inclusive 
of  any  manufactory,  workshop,  or  other 
shop  is  without  an  ashpit  or  privy  or 
without  an  ashpit  or  privy  of  a  construction 
and  size  approved  by  the  corporation,  and 
for  the  purposes  of  those  sections  and  of 
this  article  the  expressions  'ashpit'  and 
I  privy'  shall  extend  to  and  be  deemed  to 
include  any  water  or  other  closet  for  the 
reception  of  foecal  matter  and  the  apparatus 
connected  therewith.  Provided  always  that 
any  person  thinking  himself  aggrieved  by 
any  order  of  the  coiporation  under  the  said 
sections  or  either  of  them  as  amended  by 
this  article  may  appeal  to  the  general 
quarter  sessions  of  the  city." 

The  district  of  Crumpsall  in  which  the 
houses,  the  subject  of  the  appeal,  are  situated, 
was  incorporated  in  the  city  of  Manchester 
by  the  City  of  Manchester  Order,  1890, 
confirmed  by  the  Local  Government  Board's 
Provisional  Order  Confirmation  (No.  16) 
Act,  1890,  which  Order  by  Art.  25  provided 
as  follows : 

1.  The  corporation  shall  not  be  at 
liberty  to  require  any  closet  and  ashpit  on 
the  pail  system  which  may  have  been  pro- 
vided before  November  9th,  1890,  by  and 
at  the  cost  of  any  owner  to  be  aaapted  to 
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the  mode  of  construction  required   in  the 
existing  city  at  that  date. 

2.  The  corporation  shall  not  until  the  end 
of  five  years  from  the  date  of  the  Act  of 
Parliament  confirming  this  order  under  the 
powers  of  the  Public  Health  Act  require 
any  privies  and  ashpits  constructed  before 
November  9th,  1890,  in  any  of  the  added 
areas,  which  are  in  accordance  with  the 
provisions  of  the  byelaws  with  respect  to 
such  matters  then  in  force  in  that  area,  and 
which  are  kept  in  proper  repair,  to  be 
altered  or  reconstructed  at  the  cost  of  the 
owner. 

3.  In  relation  to  privies  and  ashpits 
existing  at  the  date  of  this  order  and  to 
which  the  provisions  of  sub-divisions  (I) 
and  (2)  of  this  article  do  not  apply  tne 
corporation  shall,  in  exercising  the  powers 
of  the  Public  Health  Act,  1875,  or  of  any 
local  or  other  Act,  be  subject  to  the 
following  conditions  and  provisions  : 

(a)  No  demand  for  payment  of  any  ex- 
penses or  charges  incurred  by  the  corpora- 
tion in  the  alteration  or  reconstruction  of 
any  such  privies  or  ashpits  shall  be  made 
by  the  corporation  until  after  the  expiration 
of  three  years  from  the  date  of  the  Act  of 
Parliament  confirming  this  order  when  such 
demand  may  be  upon  the  owner  for  the 
time  being. 

(b")  After  the  expiration  of  such  period 
of  tnree  years  the  repayment  of  such  ex- 
penses or  charges  shall  be  made  to  the 
corporation  by  equal  annual  instalments 
(with  interest)  extending  over  seven  years. 

It  was  admitted  that  the  ashpits  and 
privies  of  the  property,  the  subject  of  this 
appeal,  were  in  accordance  with  the  provi- 
sions of  the  byelaws  of  Crumpsall  at  the 
time  of  its  incorporation  with  Manchester, 
and  that  such  ashpits  and  privies  were  not 
on  the  pail  system. 

At  a  meeting  of  the  improvement  and 
buildings  committee  of  the  council  held 
on  October  14th,  1891,  the  following  resolu- 
tion was  passed : 

Waterclosets  in  Property. 

Resolved  :  "  That  it  be  an  instruction  to 
all  owners  of  new  property  that  the  water- 
closet  system  shall  be  adopted  and  that  in 
all  alterations  of  closets  in  old  property, 
waterclosets  shall  be  substituted." 

Such  resolution  was  at  a  meeting  of  the 
council  held  on  October  28th,  1891,  approved 
and  confirmed. 

By  s.  22  of  the  Manchester  Corporation 
Act,  1891,  which  received  the  Royal 
As.%nt     on     August    5th,    1891,    it    was 
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enacted  as  follows  :  Sub-s.  (1)  "  The  powers 
and  provisions  contained  in  s.  42  of 
the  Manchester  Corporation  Waterworks 
and  Improvement  Act,  1867,  as  amended  by 
s.  34  of  the  Manchester  Corporation  Water- 
works and  Improvement  Act,  1869,  and 
Art.  1  of  the  Manchester  Corporation 
Waterworks  and  Improvement  Act,  1869, 
and  Art.  1  of  the  Manchester  Order,  1881, 
confirmed  by  the  Local  Government  Board's 
Provisional  Orders  Confirmation  (Halifax, 
etc.)  Act,  1881,  shall  extend,  apply  to,  and 
be  exercisable  and  enforceable  on  the  first 
erection  of  any  house  or  building  as  if  the 
same  were  a  dwelling-house  without  an  ash- 
pit, and  under  such  powers  and  provisions 
it  shall  be  lawful  for  the  corporation  by 
their  order  to  prescribe  what  privy,  ashpit, 
earth-closet,  oi  watercloset  accommodation 
or  conveniences  shall  be  provided  at  or  in 
connection  with  such  house  or  building  on 
the  erection  thereof,  and  any  owner  of  any 
house  or  building,  or  intended  house  or 
building,  who  makes  default  in  complying 
with  any  such  order  shall  be  liable  to  the 

Penalties  imposed  and  the  corporation  shall 
ave  the  powers  and  remedies  provided  by 
the  first-named  section  in  default  of  compli- 
ance with  an  order  of  the  corporation. 

The  following  facts  were  proved  in 
evidence : 

(1)  There  has  been  delegated  to  the  said 
improvement  and  buildings  committee  the 
dutv  of  enforcing  byelaws  and  regulations 
with  respect  to  all  building  operations 
undertaken  by  owners  of  all  old  and  new 
buildinffs  ;  in  connection  with  these  opera- 
tions plans  have  been  submitted  by  such 
owners  to  the  corporation. 

(2)  The  said  resolution  of  October  14th, 
1891,  was  adopted  in  view  of  the  said 
s.  22  of  the  Manchester  Corporation  Act 
1891,  and  referred  to  alterations  of  ola 
property  made  on  the  initiation  of  the 
owner. 

(3)  In  all  cases  where  an  order  had  been 
made  under  the  said  local  Acts  of  1867, 
1869  and  1881,  such  order  was  for  the  sub- 
stitution of  waterclosets,  and  not  for  the 
alteration,  reparation  or  amendment  of 
existing  ashpits  or  privies,  except  where 
there  was  no  sewer  or  sufficient  sewer  con- 
veniently near  and  available. 

(4)  On  November  20th,  1900,  a  memo- 
randum reporting  insufficient  watercloset 
accommodation  in  38  different  lots  of  pro- 
perty, including  the  appellant's  said  houses, 
was  presented  at  a  meeting  of  the  unhealthy 
dwellings  sub-committee,  and  it  was  re- 
solved (a)  that  the  town  clerk  be  instructed 
to  serve  notices  on  the  respective  owners  of 
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the  time  and  place  at  which  the  subject 
would  be  considered  by  the  sub-committee  ; 
(b)  that  the  city  surveyor  be  instructed  to 
prepare  plans  and  specifications  of  the 
works  to  be  executed  at  the  premises  in 
question. 

(5)  The  city  surveyor  finding  that  in  the 
case  of  these  premises  sewers  were  avail- 
able, followed  his  previous  practice,  and 
prepared  plans  for  the  substitution  of 
waterclosets  for  ashpits  and  privies  in  each 
particular  case,  ana  not  for  enlarging  or 
amending  existing  conveniences. 

(6)  On  November  28th,  at  a  meeting  of 
the  sanitary  committee,  the  said  minutes  of 
the  sub -committee  of  November  20th  were 
read,  and  were  approved  and  adopted  with- 
out discussion. 

(7)  On  December  5th,  at  a  meeting  of  the 
Manchester  City  Council,  the  proceedings 
of  the  sanitary  committee  were  read  and 
approved  without  discussion. 

(8)  On  May  13th  the  town  clerk  informed 
the  appellant's  agents  that  the  sanitary 
accommodation  of  his  said  houses  would  be 
considered  at  3.40  p.m.  on  Mav  21st,  and 
requested  their  attendance  if  they  desired 
to  make  any  representation  ;  and  on  the 
following  day  a  letter  was  sent  to  the  said 
agents  by  the  city  surveyor,  informing  them 
that  plans  had  been  prepared,  "  whicn  may 
be  seen  here  between  nine  and  eleven 
o'clock  on  either  Thursday  or  Friday 
next." 

(9)  On  March  21st,  1901.  the  said  sub- 
committee took  into  consideration  the  re- 
spondent's said  premises,  along  with  four- 
teen other  lots  of  property,  and  passed  the 
following  resolution,  which  applied  to  all 
fifteen  lots,  though  each  plan  was  explained 
by  the  city  surveyor  and  considered  sepa- 
rately :  "  Kesolved — That  in  the  opinion  of 
this  sub-committee  the  premises  above  men- 
tioned are  severally  either  without  privies 
or  waterclosets  altogether,  or  without  privies 
or  waterclosets  of  a  construction  and  size 
approved  by  the  corporation,  and  that  it  be 
recommended  to  the  sanitary  committee 
that  the  respective  owners  thereof  be  seve- 
rally ordered  and  required  to  provide  there- 
for privies  or  waterclosets,  or  to  make  the 
alterations,  reparations  or  enlargements  of 
the  existing  privies  or  waterclosets  in 
accordance  witn  the  plans  and  specifica- 
tions now  submitted  and  signed  by  the 
chairman,  and  which,  in  the  opinion  of  the 
sub-committee,  are  such  as  the  circum- 
stances of  the  said  several  cases  require, 
and  that  the  town  clerk  be  instructed  to 
prepare,  sign  and  serve  upon  such  owners 
notices  to  this  effect,  and  requiring  them  to 
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execute  the  works  within  twenty-eight  days 
from  the  service  of  such  notices." 

(10)  On  May  22nd,  1901,  a  meeting  of 
the  sanitary  committee  was  held,  at  which 
the  sub-committee's  minutes  of  the  previous 
day  were  read,  approved  and  adopted.  The 
following  "Order  re  waterclosets "  was 
then  na^ed  by  the  said  committee  :  "  Re- 
solved—That the  premises  under-mentioned 
are  severally  without  watercloset  accommo- 
dation of  a  construction  and  size  approved 
by  the  corporation,  and  that  the  respective 
owners  thereof  be  severally  ordered  and 
required  to  provide  waterclosets  or  to  make 
the  alterations,  reparations  or  enlargements 
of  the  existing  waterclosets  in  accordance 
with  plans  and  specifications  now  submitted 
and  si^ed  by  the  chairman,  and  which,  in 
the  opinion  of  the  corporation,  are  such  as 
the  circumstances  of  tne  said  several  cases 
require,  and  that  the  town  clerk  be  in- 
structed to  prepare  and  serve  upon  the 
owners  notice  to  this  effect,  and  requiring 
them  to  execute  the  work  within  twenty- 
eight  days  from  the  service  of  such  order, 
viz.,  ...  48  to  54,  Cleveland  Road, 
Crumpsall.''  No  discussion  took  place  as 
to  the  matters  appearing  in  the  minutes. 

(11)  On  June  5th,  1901,  at  a  meeting  of 
the  Manchester  City  Council,  the  proceed- 
ings of  the  sanitary  committee  were  read 
and  the  resolutions  aforesaid  were  approved 
without  discussion. 

The  case  stated  by  the  learned  Recorder 
concluded  as  follows : 

"The  order  appealed  against  was  duly 
served  on  the  said  David  Agnew  on 
August  12th,  1901. 

It  was  argued  on  behalf  of  the  said 
David  Agnew,  the  appellant  as  follows  : 

(a)  That  the  Manchester  Corporation  had 
no  power  to  order  waterclosets  to  be  sub- 
stituted for  privies  and  ashpits  under  their 
local  Acts  or  any  of  them  ; 

(b)  That  if  the  Manchester  Corporation 
had  such  power,  such  power  couldf  not  be 
delegated  to  a  sub-committee  of  the  council, 
namety,  the  unhealthy  dwellings  sub- 
committee, particularlv  having  regard  to 
8.  70  of  the  Municipal  Corporations  Act ; 
and 

(c)  That  if  the  order  appealed  against 
was  made  by  the  corporation  ^id  corpora- 
tion, such  oraer  was  not  made  in  pursuance 
of  a  judicial  discretion  applioa  to  the 
circumstances  of  this  particular  case,  but 
in  pursuance  of  a  general  scheme. 

1.  I,  the  aforesaid  Recorder,  found  that 
the  corporation  were  within  their  statutory 
powers  in  making  the  order  of  July  26th, 
1901. 
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I  found  also  that  the  order  in  this  case 
was  considered  by  itself,  and  not  in  pur- 
suance of  any  general  scheme,  and  was 
made  after  due  and  special  consideration  of 
the  merits  of  this  case  alone,  and  that  the 
order  made  by  the  unhealthy  dwellings 
sub-committee  being  confirmed  and  sepa- 
rately made  by  the  sanitary  committee  and 
subsequently  confirmed  by  the  council,  is 
the  order  of  the  corporation. 

I,  the  aforesaid  recorder,  therefore  made 
an  order  on  December  9th,  1901,  that 
the  said  appeal  should  be  dismissed  with 
costs,  and  that  the  order  appealed  against 
be  confirmed,  subject  to  this  case  oeing 
stated  for  the  opinion  of  the  High  Court. 

The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  honourable 
court  are  as  follows  : 

(a)  Whether  the  corporation  had  power 
to  order  waterclosets  to  be  substituted  for 
privies  and  ashpits  under  their  local  Acts 
or  any  of  them. 

(b)  Whether  (assuming  the  corporation 
to  have  such  power)  the  power  was  legally 
exercised  by  the  corporation. 

(c)  Whetner  the  order  appealed  against 
was  legally  made  by  the  corporation  in  pur- 
suance of  a  judicial  discretion  appliea  to 
this  particular  case  or  in  pursuance  of  a 
general  scheme. 

If  the  court  shall  be  of  opinion  that  the 
said  order  was  legally  and  validly  made  on 
the  said  David  Agnew  as  aforesaid,  then 
the  said  appeal  is  to  stand  dismissed ;  but 
if  the  court  shall  be  of  opinion  to  the  con- 
trary, then  said  appeal  is  to  be  allowed  and 
the  order  appealed  against  quashed.'^ 

K  Sutton  and  T,  C.  P.  Gibbons,  for  the 
appellant. — The  order  was  ultra  vires  and 
invalid,  first,  because  the  substitution  of 
waterclosets  for  ashpits  by  the  corporation 
at  the  expense  of  the  owner  is  not  autho- 
rised by  the  Acts  of  Parliament  above 
cited ;  second,  because  the  appellant  was 
not  given  an  opportunity  of  being  heard  by 
the  sanitary  committee  or  council.  The 
latter  had  no  power  to  delegate  its  autho- 
rity to  a  sub-committee.  They  cited  Cook  v. 
Ward  (1877),  2  C.  P.  D.  255  ;  41  J.  P.  439  ; 
and  distinguished  Cheetham  v.  Manchester 
Corporation  (1875).  L.  R.  10  C.  P.  249.  In 
the  third  place,  tne  order  was  general, 
whereas  it  snould  have  been  particular.  It 
was  wrong  to  deal  in  one  resolution  with 
a  number  of  different  blocks  of  property 
{Wood    V.     Widnes    Corporatumy    [18^8] 


1  O.  B.  463)., 
Lawsc 


awson  Walton,  K.C.,  and  G,  Rhodes^ 
for  the  respondents. — The  Manchester  Cor- 
poration   Waterworks   and    Improvement 

121 


THE   JUSTICE   OF   THE   PEACE. 


Agnbw  v.  Manchester  Corporation. 

Act,  1876,  s.  5,  expressly  gives  the  sanitary 
committee  all  the  powers  of  the  corpora- 
tion, but  in  any  case  the  resolution  here  in 
question  was  amply  and  sufficientljr  rati- 
fied in  the  ordinary  way.  Questions  of 
detail  are  properly  left  to  the  sub-com- 
mittees. As  regards  the  substitution  of 
waterclosets  for  ashpits,  this  power  is  given 
to  the  corporation  by  the  combined  effect  of 
the  Act  of  1867,  s.  42,  the  Act  of  1869, 
s.  34,  and  the  Provisional  Order  of  1881. 

Sutton  replied. 

The  Lord  Chief  Justice.— This  is  no 
doubt  an  important  case,  and  it  has  been 
extremely  ably  argued  ;  and,  but  for  that 
argument,  we  ix)ssid1^  might  not  have  seen 
our  way  to  deciding  it  as  we  think  we  can. 
The  real  questions  are  two — first,  whether  or 
not  certain  orders  made  by  the  Corporation 
of  Manchester  are  intra  vires,  having  regard 
to  their  powers  under  certain  sections  of 
Acts  of  Parliament,  and  an  article  of  a 
Provisional  Order ;  and,  secondly^  whether 
or  not  they  have  properly  exercised  their 
jurisdiction  under  those  Acts  with  regard 
to  the  particular  case.  Let  me  say  a  word 
or  two  upon  the  first  question  first,  before 
we  deal  with  the  particular  case.  The 
difficulty  arises  from  the  method  of  amend- 
ment of  s.  42  of  the  Act  of  1867.  We  have 
none  of  us  any  doubt  that  it  was  intended 
to  give  the  corporation  the  powers  which 
Mr.  Lawson  Walton  contends  for.  The 
question  is,  have  they  been  given  ?  I 
perhaps  do  not  always  share  or  concur  in 
the  criticisms  that  are  made  about  the 
drafting  of  Acts  of  Parliament,  because  one 
has  had  i)ersonal  experience  of  the  difficulty 
there  is  in  getting  matters  of  amendment 
considered.  But  I  think  in  this  case 
Mr.  Walton  cannot  plead  that  in  excuse 
on  behalf  of  his  clients,  because  this  was 
a  private  Provisional  Order,  considered  in 
the  calm  atmosphere  of  committee  rooms, 
and  ought  to  have  been  properly  drafted. 
The  question  arises  from  tne  particular 
langua^  used,  when  it  is  said  that  the 
expression  "ashpit  and  privy"  shall  ex- 
tend to  and  include  "  watercloset."  In  my 
opinion  the  Question  is  to  be  solved  by 
looking  carefully  at  the  provisions  of  s.  42, 
which  are  different  to  tne  general  legisla- 
tion under  the  Public  Health  Act.  The 
material  words  are :  "  The  corporation  may, 
in  any  case  where  a  dwelling-house  within 
the  city  shall  be  .  .  .  without  an  ashpit 
of  a  construction  and  size  approved  by  Uie 
corporation,  order  the  owner  of  such  house 
to  provide  such  an  ashpit,  or  to  make  such 
alteration,  reparation  or  enlargjement  of  the 
existing  ashpit  as  in  the  opinion  of  the 
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corporation  the  circumstances  of  the  case 
require."  Therefore  in  this  legislation 
there  is  not  first  given  an  option  to  the 
owner  to  put  in  what  he  thinks  to  be 
proper  sanitary  appliances,  but,  instead,  a 
provision  is  enacted  that  the  corporation 
may  specify  the  construction  and  size  that 
they  approve,  and  may  specify  the  alteration, 
reparation  or  enlargement  that  they  require. 
Under  that  state  of  circumstances  (a  privy 
having  been  also  added  to  the  previous 
expression  of  "ashpit"),  came  the  order  of 
1881,  and  the  words  "ashpit"  and  "  privy," 
"  shall  extend  to  and  be  deemed  to  include 
any  water  or  other  closet  for  the  reception 
of  foecal  matter."  Mr.  Sutton's  argument, 
if  pressed  home,  comes  to  this,  that,  given 
an  ashpit,  a  privy  or  a  watercloset,  ail  the 
corporatio|_n  can  do  will  be  to  say  :  "  Make 
your  ashpit  of  the  dimensions  we  require  " ; 
"  Make  your  privy  of  the  dimensions  we 
require  "  ;  "  Make  your  watercloset  of  the 
dimensions  and  character  we  require."  He 
does  not  dispute  that — ^in  fact  he  could  not 
dispute  that ;  but  he  says  that  they  have 
not  got  the  power  to  throw  a  further 
e^mense  on  the  owner — to  say  to  him : 
"  Turn  your  ashpit  into  a  watercloset " ; 
"  Turn  your  pail  system  into  a  waterclo.;ct." 
For  the  reasons  which  have  been  indicated  in 
the  course  of  the  argument,  it  was,  of  course, 
highly  desirable  that  the  corporation  who 
are,  after  all,  the  authority  responsible  for 
the  public  health,  so  far  as  they  can  be 
responsible  for  it  should  have  the  power  of 
dealing  with  sucn  a  sanitary  matter.  The 
consequences  of  holding  that  this  drafting 
precluded  the  corporation  from  saying : 
"  Turn  an  ashpit "  (which  is  an  obsolete  and 
unsuitable  method  of  dealing  with  fcecal 
matter)  "  into  a  watercloset,"  are  so  serious 
that  I  think  we  ought  to  give  to  this  legisla- 
tion as  wide  a  meaning  as  the  words  will 
allow ;  and  when  you  come  to  see  that  the 
house  may  be  a  house  without  an  appliance 
approved  by  the  corporation,  I  think  the 
interpretation  which  we  ought  to  put  upon 
these  two  sections  would  be  that  the  corpora- 
tion may  order  such  a  construction  as  they 
think  to  be  necessary,  having  regard  to  the 
circumstances  of  the  case ;  and,  although  I 
agree  that  we  cannot  construe  the  Act  of 
1867,  amended  by  the  Act  of  1881,  and  by  the 
Provisional  Order  strictly,  yet  I  cannot  help 
thinking  that,  to  a  certain  extent,  such  a 
construction  is  favoured  by  art.  25  (2)  of 
the  Order  of  1890,  because  the  corporation 
are  not  to  require  any  privies  or  ashpits, 
which  are  in  accordance  with  the  byelaws  of 
Crumpsall,  to  be  altered  at  the  cost  of  the 
owner  for  a  period  of  five   years.      And 
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farther,  remembering  that  *^ ashpit''  in- 
cludes "  watercloset,'*  we  find,  in  the  Order 
which  brings  Crumpsall  into  Manchester, 
that  the  general  expression  '^  ashpits  and 
privies  "  is  used.  Therefore,  I  come  to  the 
conclusion  that  there  was  a  power  to  make 
this  order  to  alter  this  ])articular  thing  into 
a  watercloset.  That  leads  me  to  consider 
the  second  question.  I  do  not  intend  to 
depart  from,  or  qualify,  what  has  been  laid 
down  in  previous  cases  as  to  the  necessity 
for  the  consideration  of  the  circumstances 
of  the  particular  case.  I  do  not  see  how 
anybody  can  arrive  at  a  decision  without 
knowledge  of  the  facts  of  the  particular 
case.  When  you  come  to  examine  the 
dates  in  this  matter,  nobody  can  really  deny 
that  there  was  evidence  before  the  Recorder 
that  the  case  had  been  considered.  I  dismiss 
everything  that  has  been  said  about  the 
^neral  resolution,  because  it  is  not  necessary 
in  order  to  supi)ort  the  judgpaent ;  but  on 
November  20th,  1900.  there  is  a  report  to 
the  unhealthy  dwellings  sub-committee 
that  the  privy  or  watercloset  accommo- 
dation at  46  to  52,  Cleveland  Road  is 
insufficient.  That  that  was  not  a  mere 
enumeration  is  clear  from  what  we  subse- 
quently find  in  the  case,  and  the  town  clerk 
is  instructed  to  serve  notice  upon  the 
owners.  Upon  May  13th,  a  letter  is  written 
to  the  agents  of  this  propertv  saying:  "  Sirs, — 
Tlie  attention  of  the  unhealthy  dwellings 
sub-committee  having  been  directed  to  the 
condition  or  want  of  watercloset,  pnvy  or 
ashpit  accommodation  at  your  dwelling- 
houses  situate  and  being  numbers  48  to  54. 
Cleveland  Road.  Crumpsall,  I  am  instructea 
to  inform  you  that  they  Avill  meet  on  Tues- 
day, May  21st.''  Upon  May  14th,  there  is 
a  letter  saying  that  they  understand  that 
tJiey  have  oeen  requested  to  attend ;  that 
plans  have  been  prepared  showing  how  the 
property  might  be  dealt  with,  and  may  be 
seen  at  the  office.  When  we  turn  to  the 
plan,  a  sketch,  or  part  of  which  is  annexed 
to  the  base,  it  turns  out  not  to  be  a  sketch 
plan,  or  a  general  plan  of  what  the  corpora- 
tion require,  but  a  plan  relating  to  these 
particular  houses  numbered  48  to  54,  show- 
mg  the  ^ition  of  the  existing  ashpit  and 
the  position  of  the  propased  watercloset. 
Then,  upon  the  meeting  of  Mav  21st,  the 
sub-committee  take  into  consideration  the 
condition  or  want  of  watercloset  accommo- 
dation of  these  particular  hoi^es,  and  they 
resolve  :  "  That  in  the  opinion  of  this  sub- 
committee the  premises  above-mentioned 
are  severally  either  without  privies  or 
waterclo.sets  altogether  or  without  privies 
or  waterclosets  of  a  construction  and  size 
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approved  by  the  corporation."  Then  they 
make  a  recommendation.  That  comes 
before  the  sanitary  committee,  and  it  is 
approved  by  them— it  is  agreed  that  it  is 
approved  by  them  without  what  Mr.  Sutton 
called  a  special  discussion— and  it  is  subse- 
quently confirmed  by  the  corporation.  It 
seems  to  me,  recognising  that  in  these 
matters  the  corporation  must  act  in  accord- 
ance with  their  powers,  it  is  going  too  far 
for  us  to  say  that  there  is  no  evidence  upon 
which  the  Recorder  was  justified  in  coming 
to  the  conclusion  that  there  had  been  a 
consideration  of  the  circumstances  of  Mr. 
Agnew's  case.  He  finds  that  the  order  was 
made  after  due  and  special  consideration  of 
the  merits  of  this  case  alone,  and  that  the 
order  so  made,  having  been  confirmed,  is  the 
order  of  the  corporation.  Upon  that  latter 
part  I  will  only  say  that  1  think,  in  this 
particular  case,  we  must  take  it  upon  the 
facts  before  us,  that  the  sanitary  committee 
or  health  committee  did  consider  the  recom- 
mendation of  the  sub-committee  as  a 
recommendation  and  adopt  it  as  their  act, 
and  that  it  was  subsequently  adopted  by  the 
corporation.  And,  having  regard  to  the 
powers  of  committees  under  the  Municipal 
Corporations  Act^  I  have  no  doubt,  on  the 
facts  stated  in  this  case,  that  it  was  an  act 
of  the  corporation  within  the  meaning  of  the 
statute.  I  need  only  consider  two  cases  to 
which  our  attention  was  called.  Upon  the 
main  point,  Mr.  Sutton  cited  Wood  v. 
Widnes  Corpoiution,  ubi  supra,  I  will  only 
repeat,  in  two  sentences,  what  I  ventured  to 
point  out  in  the  course  of  the  argument. 
The  proceedings  there  arose  under  s.  36  of 
the  Public  Health  Act,  1875,  which  required 
that,  in  the  first  instance,  there  should  be  a 
notice  calling  upon  the  owner  to  provide  a 
sufficient  watercloset,  earthcloset,  and  so  on. 
Therefore  before  any  penal  clauses  or  com- 
pulsory powers  were  to  be  exercised,  there 
was  to  be  that  direction  to  the  owner  to  do 
what  he  thought  right.  That  is  absolutely 
the  section,  and  ii  the  judgments  of  the 
Lord  Chancellor  and  the  fate  Master  of  the 
Rolls  are  considered,  it  will  be  found  that 
that  is  to  a  large  extent  the  ground  of 
the  decision.  I  do  not  think  there  is  any- 
thing in  the  present  section  which  requires 
a  similar  direction  to  be  given.  The  other 
case  was  the  case  of  Cook  v.  Ward^  Vrbi  supra, 
cited  in  reference  to  the  second  part  of  Mr. 
Sutton's  argument,  namelv,  that  the  corpora- 
tion could  not  act  through  the  action  of  the 
sub-committee,  and  could  not  delo^te  their 
authority.  In  the  first  place  that  is  clearly 
not  an  authority  upon  this  particular  point, 
because  in  that  case  it  was  a  question  of 

L  123 


THE  JUSTICE   OF  THE   PEACE. 


Agnew  v.  Manchester  Corporation.       e?  J.  p.  177. 


action  and  not  resolution.  Thei*e,  one 
member  of  a  statutory  body  broke  down 
certain  gateways  over  a  ditch  and  trespassed, 
and  an  action  was  brought  against  him  with 
the  result  of  nominal  damages,  and  he 
attempted  to  say  that  he  act^  3^^  *^® 
authority  of  the  statutory  body.  That  is  an 
entirely  different  thing  to  this,  whether  or 
not  something  that  was  done  in  performance 
of  a  statutory  duty  is  the  act  of  the  whole 
body  or  not.  Therefore,  Cook  v.  Wardy 
suprtty  does  not  seem  to  me  to  be  an 
authority  upon  the  particular  pjoint  which 
Mr.  Sutton  desired  us  to  consider.  But, 
whether  that  be  so  or  not,  the  facts  with 
reM,rd  to  this  particular  case  wholly 
differentiate  it,  because  the  act  of  the  sub- 
committee was  only  a  recommendation,  and 
it  did  not  become  the  act  of  the  corporation 
until  it  was  confirmed  and  adopted  by  the 
health  committee.  Being  confirmed  and 
adopted  by  the  health  committee,  and 
subsequently  by  the  corporation,  it  becomas, 
in  my  opinion,  the  resolution  of  the  corpora- 
tion. I,  therefore,  think  that  we  cannot 
^ve  effect  to  any  of  Mr.  Sutton's  conten- 
tions, though  they  were  pressed  upon  us 
with  much  ability^  but  that  this  appeal  must 
be  dismissed  with  costs.  My  brother 
Wills  reminds  me  that,  in  connection  with 
the  consideration  of  the  special  circum- 
stances of  the  case,  there  is,  of  course, 
involved  the  question,  whether  the  owner 
had  an  opportunity  of  being  heard.  I  have 
no  doubt  whatever  that  he  had  ample 
opportunity.  It  is  not,  after  alL  a  matter 
that  requires  very  long  notice.  He  had  two 
letters  written  with  regard  to  this  particular 
property  asking  him  to  come ;  asking 
whether  he  had  any  objection  to  urge  ;  and 
asking  him  to  inspect  the  plans.  He  does 
not  answer  them  in  any  way.  It  seems  to 
me  that  it  cannot  be  held,  in  this  particular 
case,  that  the  corporation  did  not  give  the 
owner  of  the  property  an  opportunity,  which 
ought  to  be  given,  of  course,  in  all  cases,  of 
considering  any  special  matters  which  might 
be  brought  forward.  I  think  on  these 
grounds  the  appeal  must  be  dismissed. 

Wills,  J.— I  am  of  the  same  opinion. 

Channell,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant:  R.  Higham, 
Manchester. 

Solicitor  for  the  respondents:  W.  H. 
Talbot,  Manchester. 
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Hayles  v.  Sandown  Urban  Council. 

Public  health— Private  street  works— Com- 
pletion of  works— Final  apportionment 
of  expenses  —  Objections  taken  by 
frontager  before  justices— Jurisdiction 
of  justices  to  entertain — Private  Street 
Works  Act,  1892  (66  &  56  Vict.  c.  67), 
ss.  12,  14. 

The  respondents  hein^  dissatisfied  vntk  the 
state  of  a  certain  road,  acting  under 
«.  6  of  the  Private  Street  Works  Act, 
1892,  resolved  that  the  same  should  be 
sewered,  kerbed,  channelled,  levelled, 
ballasted,  metalled  and  rruide  good. 
The  works  were  executed  to  the  satis- 
foAition  of  the  respondents,  and  the 
respofndent^  surveyor  apportioned  the 
cost  among  the  frontagers.  The  a2)])el- 
lant,  a  frontager,  failed  to  give  notice 
to  the  resjxmdent  unthin  the  jyrescribed 
time  of  his  intention  to  object  to  such 
final  ajyjiorticynment  on  any  of  the 
grounds  set  forth  in  «.  12  (2)  of  the  Act 
The  appellant  neglected  and  refused  to 
pay  such  apportionm£nt,  and  ujxm 
summary  proceedings  being  taken 
aaainst  him  before  justices  he  objected 
that  the  works  had  not  been  ^*' com- 
pleted "  vfiihin  the  meaning  o/"  «.  12  of 
the  Act,  as  the  road  had  not  been  wro- 
peily  foisted,  levelled,  or  balla^tea,  or 
completed  in  accordance  with  the  speci- 
ficatiojis,  and  tJiat  the  surveyor  had  no 
power  therefore  to  make  a  final  ajyjxyr- 
tionment. 

Held,  that  the  justices  had  no  jurisdiction 
to  entertain  the  apj)ellanfs  objections, 
and  that  such  objections,  if  any,  if  they 
can  be  taken  at  all,  must  be  taken 
under  «.  12  (2)  (6)  or  (c). 

Case  stated  by  justices  in  and  for  the 
county  of  Southampton. 

At  a  iKJtty  sessions  holden  at  the  Guild- 
hall, Newport,  Isle  of  Wight,  in  and  for  the 
division  of  the  Isle  of  Wight,  in  the  county 
of  Southampton,  on  October  12th,  1901, 
a  complaint  preferred  by  William  Henry 
Wooldridge,  clerk  to  the  Sandown  Urban 
District  Council  (hereinafter  called  the 
resi)ondent8),  against  George  Hayles  (here- 
inafter called  the  appellant),  for  that  he 
the  said  appellant  owed  to  the  said  respon- 
dents the  sum  of  £38  Is,  \d,,  amount  due  to 
them  according  to  the  apportionment  made 
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on  April  18th,  1901,  under  s.  12  (1)  of  the 
Private  Street  Works  Act,  1892,  of  expenses 
incurred  in  sewering,  channelling,  kerbing, 
levelling,  ballasting,  metalling,  and  making 
good  a  certain  street  called  Wilton  Road 
Lake,  within  the  district  of  the  respondents, 
together  with  interest  at  the  rate  of  4  per 
cent,  per  annum  from  the  said  April  18th 
until  the  whole  amount  was  uaid,  was  heard 
and  determined  by  the  saici  justices,  and 
upon  such  hearing  the  appellant  was  ordered 
by  them  to  pay  the  respondents  the  sum  of 
£38  7«.  Id. 

At  the  hearing  of  the  complaint  the 
following  facts  were  proved  or  admitted : 
The  respondents  are  the  urban  district 
council  of  Sandown  and  have  adopted  the 
Private  Street  Works  Act,  1892.  Wilton 
Road  is  a  street  within  the  meaning  of  the 
Public  Health  Act,  1875,  and  the  appellant 
is  owner  of  premises  abutting  on  it.  The 
respondents  acting  under  s.  6  of  the 
Private  Street  Works  Act,  1892,  being  dis- 
satisfied with  the  state  and  condition  of 
the  said  street,  resolved  that  the  same 
should  be  sewered,  kerbed,  channelled, 
levelled,  ballasted,  metalled  and  made  ^ood. 
The  notices,  specifications,  plans,  sections, 
estimates  and  apportionments  reouired  bv 
the  section  were  made,  served  and  aepositea. 
The  said  works  were  executed  to  the  satis- 
faction of  the  respondents,  and  on  April  18th, 
1901,  the  respondents'  surveyor  appor- 
tioned the  cost  amongst  the  frontagers. 

The  amount  sought  to  be  recovered  was 
apportioned  against  the  appellant,  and 
notice  thereof  was  on  April  19th,  1901, 
duly  served  on  him  in  the  manner  provided 
by  the  Act. 

The  appellant  failed  to  ^ve  notice  to 
the  re8xx)ndente  within  the  time  prescribed 
of  his  intention  to  object  to  such  final 
apportionment  on  any  of  the  grounds  set 
forth  in  s.  12  (2)  of  the  Act,  nor  did  he 
raise  any  objection  to  such  final  appor- 
tionment until  Julv  22nd,  1901,  when  he 
by  his  solicitor  addressed  the  following 
letter  to  the  respondents  : 

"  Shanklin,  Isle  of  Wight,  July  22nd, 
1901.~To  the  members  of  the  District 
Council  of  Sandown,  in  the  Isle  of  Wight. — 
Gentlemen, — On  behalf  of  Mr.  George 
Hayles,  of  Shanklin,  builder,  I  hereby  give 
you  notice  that  I  consider  the  apportion- 
ment of  the  expenses  of  making  up  Wilton 
Road  made  by  your  surveyor  invalid.  Such 
apportionment  should  only  be  made  when 
the  work  is  complete,  and,  from  evidence 
obtained  at  the  inspection  made  on 
June  24th  last,  it  is  manifest  that  the  road 
has  not  been  formed  and  levelled,  nor  has 
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it  been  ballasted  with  six  inches  of  hard 
Ventnor  rubble  or  white|chalk,  nor  metalled 
with  six  inches  best  yellow  gravel,  nor  have 
the  footways  been  ballasted  four  inches 
thick,  nor  metalled  with  three  inches  fine 
St.  George's  Down  gravel.  Also  the 
channelling  and  kerbing  does  not  comply 
with  the  specifications  submitted  and  form- 
ing the  basis  of  notice  to  frontagers.  Mr. 
Hayles  will  therefore  contest  your  right  to 
recover  payment  from  him,  the  Act  requir- 
ing that  the  works  shall  be  completed 
before  the  surveyor  proceeds  to  make  up 
his  apportionment.  It  will  be  contended 
that  it  is  equally  necessary  that  the  work 
should  be  complete  in  thickness  as  that  it 
should  be  complete  in  width  and  length. — 
I  am,  gentlemen,  your  obedient  servant, 

"J.  Marsh." 

In  reply  the  following  letter  was  written 
on  behalf  of  the  respondents  : 

"  Sandown,  August  7th,  1901.— Dear  Sir, 
— I  am  directed  by  the  Sandown  Urban 
District  Council  to  acknowledge  the  receipt 
of  your  letter  of  the  22nd  ult.,  giving  notice 
on  behalf  of  Mr.  George  Hayles,  of  Shanklin, 
builder,  that  you  considered  the  apportion- 
ment of  the  expenses  of  making  up  Wilton 
Road  invalid,  and  that  he  would  contest 
the  council's  right  to  recover  payment  from 
him,  and  in  reply  thereto  I  am  instructed 
to  inform  you  that  the  apportionment  in 
question  is  final  and  has  become  binding 
and  conclusive  upon  the  owners  of  the  pre- 
mises affected  thereby,  no  obiection  having 
been  made  thereto  within  the  terms  men- 
tioned in  the  Private  Street  Works  Act, 
1892,  under  which  the  road  was  made,  and 
therefore  the  matter  cannot  be  reopened, 
and  I  have  to  request  that  payment  of  the 
sum  of  £38  7«.  Id,  be  either  made  at  once 
or  by  instalments  with  interest  extended 
over  a  period  of  five  years,  whichever  mode 
of  payment  your  client  may  prefer,  but,  if 
he  declines  to  pay  the  amount  due,  proceed- 
ings must  of  course  be  taken  to  recover  the 
whole  amount  at  once. — Yours  truly, 

"(Signed)  William     H.    Wool- 
DRiDGE,  Clerk  to  the  Council. 

"  J.  Marsh,  Esq.,  solicitor,  Shanklin." 

On  the  part  of  the  appellant  it  was  con- 
tended that  the  work  mentioned  in  the 
original  estimate,  specification,  plans,  and 
sections  had  only  been  partially  completed 
and  carried  out ;  that  actual  completion 
was  a  condition  precedent  to  the  final 
apportionment;  that,  as  the  works  had  not 
been  wholly  completed,  the  final  apportion- 
ment of  the  respondents'  surveyor  was  null 
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and  void,  and  therefore  it  was  unnecessary 
for  the  appellant  to  give  notice  of  objection 
within  the  time  and  in  the  manner 
prescribed  by  s.  12  (2)  of  the  Act. 

On  the  part  of  the  respondents  it  was 
contended  that,  as  the  appellant  had  failed 
to  give  written  notice  of  his  intention  to 
object  to  the  final  apportionment  on  one  or 
more  of  the  grounds  mentioned  in  sub-s.  ^2) 
of  s.  12  of  the  Act  within  one  month  of  the 
service  of  the  notice  of  the  same  on  him, 
such  final  apportionment  was  conclusive  for 
all  purposes,  and  the  appellant  was  bound 
by  the  Act  to  abide  by  the  apportionment. 

The  appellant  desired  to  cross-examine 
the  respondents'  surveyor  and  to  call  evi- 
dence in  support  of  his  contention  that  the 
original  works  had  been  only  partially 
executed,  but  was  not  permitted  to  do  so. 

The  justices,  however,  were  of  opinion 
that  the  final  apportionment,  not  having 
been  objected  to  in  manner  provided  by 
the  Act,  was  conclusive  against  the  appel- 
lant, and  thereupon  made  the  order  in  the 
manner  before  stated. 

The  questions  of  law  upon  which  this 
case  was  stated  for  the  opinion  of  the  court 
were  (1)  whether  the  justices  were  right  in 
declining  to  allow  the  appellant  to  cross- 
examine  and  produce  more  evidence  in  sup- 
port of  his  contention  ;  (2)  whether,  having 
regard  to  the  nature  of  the  appellant's  con- 
tention, it  was  necessary  for  nim  to  give 
notice  of  objection  in  the  manner  and 
within  'the  time  required  by  the  Act ;  and 
(3)  whether  the  final  apportionment  was 
made  in  accordance  with  the  Act. 

The  court  sent  back  the  case  to  have  the 
facts  stated  as  to  the  mode  in  which  the 
works  were  inspected  and  the  costs  ascer- 
tained and  paid. 

In  compliance  with  the  order  the  justices 
found  that  the  following  facts  ha!a  been 
proved  to  their  satisfaction  : 

The  works  were  executed  under  a  certain 
agreement  bearing  date  May  1st,  1900,  and 
made  between  Frank  Dandridge  (therein 
called  the  contractor)  of  the  one  part  and 
the  respondents  of  the  other  part,  and 
under  tne  hands  and  seals  of  the  parties 
thereto.  This  agreement  provided,  inter 
aZta,  that  the  respondents  should  pay  to 
the  contractor  for  the  execution  by  nim  of 
the  works  the  sum  of  £279  or  such  greater 
or  less  sum  or  sums  as  according  to  the 
terms  of  the  specification  and  general  con- 
ditions therein  referred  to  or  contained 
should  become  payable  by  the  respondents 
to  the  contractor,  and  would  pay  the  same 
according  to  the  terms  of  the  general  con- 
ditions. 
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The  cost  of  such  works  was  arrived  at 
by  the  respondents  having  caused  a  specifi- 
cation, plans,  and  estimate  thereof  to  be 
prepared  by  their  surveyor  and  deposited 
for  inspection  at  the  office  of  such  surveyor, 
and  having  invited  tenders  for  the  works 
according  to  the  specification  and  plans  and 
according  to  the  general  conditions  of  con- 
tract, and  by  their  acceptance  of  the  tender 
of  the  contractor  at  the  price  or  sum  before 
mentioned. 

There  was  paid  for  the  works  the  sum  of 
£296  2«.  4c?.,  made  up  as  follows  :  To  the 
contract  price,  £279  ;  to  extras,  £3  Os,  Ad, ; 
and  surveyor's  charges,  £14  2«. 

The  respondents  were  to  be  satisfied  with 
such  works  on  the  reports  of  their  surveyor 
and  production  of  certificates  given  by  him 
from  time  to  time  to  the  contractor  or  dur- 
ing the  progress  of  such  works  and  of  his 
final  report  and  certificate  on  the  completion 
of  such  works. 

The  surveyor  inspected  the  works  whilst 
the  same  were  in  progress  as  often  as 
he  thought  requisite  or  necessary,  and 
when  the  same  were  finally  completed  he 
by  personal  inspection  satisfied  himself 
that  the  same  had  been  completed  in  ac- 
cordance with  the  terms  of  the  contract, 
and  he  accordingly  gave  his  certificate 
to  the  contractor  for  the  payment  to  him 
of  the  balance  due  to  him  as  provided 
by  the  contract,  and  reported  the  due  com- 
pletion of  the  said  works  to  his  satisfaction 
to  the  works  committee  of  the  respondents, 
who  thereupon  reported  to  the  respondents, 
who.  on  the  production  of  the  certificate 
of  tne  surveyor,  directed  iiayment  of  the 
balance  so  certified  to  be  due  to  the  con- 
tractor, and  such  final  payment  was  made 
accordingly. 

Private  Street  Works  Act,  1892  (56  k 
56  Vict.  c.  57)  :  Section  12  (1).— When 
any  private  street  works  have  been  com- 
pleted, and  the  expenses  thereof  ascertained, 
the  surveyor  shall  make  a  final  apportion- 
ment by  aividing  the  expenses  in  tne  same 
proportions  in  which  tne  estimated  ex- 
penses were  divided  in  the  original  or 
amended  provisional  apportionment  (as  the 
case  may  oe),  and  such  final  apportionment 
shall  be  conclusive  for  all  purposes;  and 
notice  of  such  final  apportionment  shall  be 
served  upon  the  owners  of  the  premises 
affected  tnereby ;  and  the  sums  apportioned 
thereby  shall  be  recoverable  in  manner  pro- 
vided by  this  Act,  or  in  the  same  manner 
as  private  improvement  expenses  are  re- 
coverable under  the  Public  Health  Act, 
1875,  including  the  power  to  declare  any 
such  expenses  to  be  payable  by  instalments. 
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(2)  Within  one  month  after  such  notice  the 
owner  of  any  premises  charged  with  any 
expenses  under  such  apportionment  may, 
by  a  written  notice  to  the  urban  authority, 
object  to  such  final  apportionment  on  the 
following  grounds  or  any  of  them  :  (a)  That 
the  actual  expenses  have  without  sufficient 
reason  exceeded  the  estimated  expenses  by 
more  than  fifteen  per  cent.  :  (b)  that  the 
final  apportionment  has  not  oeen  made  in 
accordance  with  this  section  ;  (c)  that 
there  has  been  an  unreasonable  departure 
from  the  specifications,  plans,  and  sections. 

MontoQue  LuA^  K-Cj,  and  C  H.  Marriott^ 
for  the  appellants. — The  decision  of  the 
Justices  cannot  be  supported.  They  have 
been  misled  by  the  fact  that  under  the 
Public  Health  Act,  1875,  it  is  no  answer  on 
a  claim  for  an  apportioned  sum  for  the 
frontager  to  show  tnat  works  are  not  com- 
pleted, but  that  was  because  by  that  Act 
there  was  an  appeal  to  the  Local  Govern- 
ment Board.  In  Cook  v.  Ipswich  Local 
Board  (1871),  L.  R.  6  O.  B.  451  ;  35  J.  P. 
565,  a  case  under  the  Public  Health  Act. 
1848  (11  &  12  Vict.  c.  63J,  it  was  decided 
that  the  iustices  had  no  jurisdiction  to  go 
behind  the  second  apportionment  and  in- 
quire whether  the  amount  had  been  actually 
expended,  and  whether  the  plans  and  speci- 
fications had  been  departed  from  on  the 
pound  that  the  Act  of  1848  and  the  amend- 
ing Act  had  given  an  appeal  to  a  Secretary 
of  State ;  but  such  is  not  the  case  under 
the  Private  Street  Works  Act,  1892.  Sec- 
tion 12  of  that  Act  makes  the  completion 
of  the  works  a  condition  precedent  to  the 
surveyor's  right  to  make  a  final  apportion- 
ment ;  the  ap|)ellant  is  entitled  to  show 
before  the  justices  that  the  condition  pre- 
cedent had  never  been  fulfilled.  The  ques- 
tion could  not  be  raised  by  the  appellant 
under  s.  12,  as  the  only  questions  there 
that  could  be  raised  are  that  the  actual 
cost  had  exceeded  the  estimate  of  fifteen 
per  cent.,  or  that  the  final  apportionment 
nad  not  been  properly  made,  or  that  there 
had  been  an  unreasonable  aeparture  from 
the  plans  and  specifications.  None  of  these 
objections  deal  with  this  point,  namely, 
that  the  works  had  never  been  in  fact  com- 
pleted, and  the  apportionment  was  there- 
fore a  nullity. 

Macmorrany  K.C.,  and  C.  F.  Pritchardy 
for  the  respondent  were  not  called  on. 

Lord  Alvbrstonk  C.J. — The  result  of 
sending  this  case  bacK  for  a  further  state- 
ment of  the  facts  as  to  the  mode  of  payment 
has  been  to  show  that  the  view  we  took 
throughout  was  the  true  one.  Coming  to 
the  law  bearing  upon  the  points  raised,  it  is 
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perfectly  clear  that  before  the  Private  Street 
Works    Act,  1892,  there  was  no  mode  of 
raising  any  question  before  the  justices  as 
to  the  validity  of  the  apportionment  except 
on    formal    grounds.      If    any   grievance 
existed  as  to  the  works,  the  only  remedy  was 
by  means  of  an  appeal  under  the  provisions 
of  the  Public  Health  Act,    1848,    to  the 
Secretary  of  State,  or,  after  the  passing  of 
the  Public  Health  Act,  1875,  to  the  Local 
Government  Board  under  s.  268  of  that  Act. 
This  is  shown  by  Cook  v.  Ipswich  Local 
Boardy  sujrra.      Then    came    the    Private 
Street  Works  Act,  1892.    The  Act  conferred 
Upon  frontagers  who  are  sought  to  be  made 
liable  under  the  Act  for  the  cost  of  making 
private  streets,  great  rights  and  privileges 
which  they  had  not  before.    For  instance, 
they  can,  during  one  month  after  the  plans, 
specifications,  and  estimates  are  deposited  in 
accordance  with  s.  6,  object  to  the  proposal 
of  the  local  authority  on  any  of  the  grounds 
set  out  in  s.  7,  and  tneir  objections  will  be 
determined  under  s.  8  by  a  court  of  summary 
lurisdiction.    These  grounds  include,  among 
others,  the  ground  that  the  proposed  works 
are  insufficient  or  unreasonable,  or  that  the 
estimated  expenses  are  excessive.    Further, 
the  Act  gives  them  the  right  to  raise  other 
objections    after    the    work    is    finished. 
Under  s.  12  a  frontager  is  entitled  to  give 
written    notice    to    tne   urban    authority 
within  a  month  after  receiving  notice  of  the 
final  apportionment  that  he  objects  to  such 
apportionment   on    the   grounds  that  the 
actual  expenses  have  without  sufficient  rea- 
son exceeded  the    estimated  expenses  by 
more  than  fifteen  per  cent.,  or  that  the  final 
apportionment  haa  not  been  made  in  accord- 
ance with  this  section,  or  that  there  has 
been  an  unreasonable  departure  from  the 
specification^  plans,  and  sections,  and  such 
objection  will  be  decided,  as  objections  to 
the  provisional  apportionment  are  decided, 
by  a  court  of  summary  jurisdiction.    If  the 
court  finds  any  one  of  these  grounds  made 
good,  it  can  quash  the  apportionment  and 
in  effect  make  a  fresh  one.    The  appellant, 
however,  did  not  take  the  course  provided 
by  s.  12.    It  was  contended  on  his  behalf 
that  the  objections  he  desires  to  take  could 
not  be  raised  under  s.  12.    It  was  also  con- 
tended that  a  final  apportionment  could  not 
be  made  under  s.  12  until  the  works  were 
completed ;  that  his  objection  is  that  the 
works  have  not  been  completed ;  and  that 
the  only  and  proper    course  to  raise  this 
objection  is  to  take  it   when   summoned 
before  the  justices  for  the  amount  of  his 
expenses  under  the   final   apportionment. 
If  this  is  80,  it  is  certainly  a  course  he  could 
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not  have  taken  before  the  Private  Street 
Works  Act,  1892.  Looking  at  the  letter  of 
July  12th,  written  on  behalf  of  the  appellant, 
I  dissent  from  this  contention.  1  think, 
speaking  for  myself,  that  all  the  objections 
tnere  indicated  could  have  been  raised 
under  s.  12  as  unreasonable  departures  from 
the  specification.  But  even  assuming  he 
he  could  not  have  so  raised  them,  then,  on 
the  facts  as  found  in  the  case,  I  think  it  is 
clear  that  the  works  have  been  completed  to 
the  satisfaction  of  the  respondents.  The 
case  finds  that  the  works  were  executed 
under  an  agreement  under  seal  between  the 
contractor  and  the  respondents,  that  the 
respondents'  surveyor  had,  during  the  pro- 
cess of  the  works,  from  time  to  time 
inspected  them  ;  that  pavments  had  been 
made  to  the  contractor  from  time  to  time 
on  the  certificates  of  such  surveyor^  and  that 
such  surveyor  had,  on  the  completion  of  the 
works,  issued  his  final  certificate,  stating 
that  they  had  been  completed  to  his  satis- 
faction, and  the  resiK)ndents  had  then  paid 
the  contractor  the  balance  of  the  contract 
price.  This  being  so,  if  the  api>ellant'8 
objection  did  not  come  within  s.  12,  it  is 
evident  that  the  gist  of  it  must  be  that  the 
surveyor  lias  been  guilty  of  negligence  or 
improper  conduct.  But  there  is  no  pretence 
for  saying  that  under  the  Act  a  frontager 
summoned  to  pay  his  share  of  the  expenses 
is  entitled  to  set  up  as  a  defence  the  negli- 
gence of  the  survevor  who  superintended 
the  execution  of  the  works.  After  the 
certificate  of  the  comijletion  is  granted  the 
final  apportionment  is  conclusive  on  all 
such  points.  I  do  not  think  the  Act  gives 
any  appeal  to  the  Local  Government  Board. 
That  does  not  deprive  the  frontagers  of 
any  rights  or  privileges.  On  the  contrary, 
the  Act  confers  on  them  many  valuable 
rights  and  privileges  which  they  did  not 
possess  before. 

Wills,  J. — I  am  of  the  same  opinion. 

Channell,  J. — I  am  also  of  the  same 
opinion.  In  all  probability  if  the  appellant's 
objections  had  been  taken  within  one  month 
of  notice  of  the  final  apportionment  he 
could  have  brought  them  within  s.  12  (2)  (b) 
or  (c).  But  assuming  they  could  not  come 
witnin  this  section,  I  think  that  the  result 
is  that  he  has  no  remedy  at  all,  and  this,  I 
wish  to  say,  appears  to  me  to  be  not  an 
unreasonable  result.  If  these  works  had 
been  carried  out  at  the  expense  of  the  rate- 
payers generally,  and  not  that  of  private 
owners,  could  they  be  objected  to  on  the 
ground  of  negligence  or  misconduct  on  the 
part  of  the  surveyor.  I  think  clearly  not. 
The  legislature  in  cases  like  this,  assumes 
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that  the  parties  to  these  transactions  will  do 
their  duty,  and  I  think  the  appellant 
cannot  be  in  any  better  position  than  an 
ordinary  ratepaver  who  is  proceeded  against 
before  justices  for  payment  of  a  rate  made 
to  pay  the  cost  of  works  done  on  behalf  of 
the  ratepayers  generally. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Needham, 
Tyer  and  Barron,  for  John  Marsh,  Shanklin. 

Solicitors  for  respondents :  Wood,  Biggs 
and  Nash,  for  W.  H.  Wooldridge. 
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March  25,  1903. 

Mitchell  v.  Crawshaw. 

Licensing  Acts— Sale  of  intoxicating  liquor 
to  children— Sealed  vessel— Sufficiency 
of  gummed  paper  label— Intoxicating 
Liquors  (Sale  to  Children)  Act,  1901 
(1  Edw.  7,  c.  27),  s.  2. 

The  appellant  wcbs  convicted  of  selling 
intoxicating  liquor  to  a  chud  under 
fourteen^  the  same  not  being  sold  in  a 
sealed  vessel^  contrary  to  s,  2  of  the 
Intoxicating  Liquors  {Sale  to  Children) 
Act,  1901.  The  bottle  had  a  gummed 
jHiper  lahel  affixed  over  the  screw  stopjyer 
of  the  bottle,  extending  down  each  side 
of  the  neck  of  the  bottle  for  ahout  an 
inch.  It  wa^s  proved  that  by  damping 
the  label  it  could  be  removed  from  the 
bottle  without  being  torn. 

Held,  that  there  was  evidence  to  sujfport 
the  conviction 

Case  stated  by  justices  in  and  for  the 
West  Riding  of  Yorks. 

At  a  petty  sessions  holden  at  the  court- 
house. Hall  Ings,  Bradford,  in  and  for  the 
East  Mosley  Petty  Sessional  Division  of  the 
West  Riding  of  the  county  of  York,  on 
April  17th,  1902,  an  information  preferred 
by  Ben  Crawshaw,  superintendent  of  poUce 
(hereinafter  called  the  respondent),  against 
Sarah  Mitchell  (hereinafter  called  tne  appel- 
lant), under  s.  2  ot  the  Intoxicating  Liquors 
(Sale  to  Children)  Act,  1901  (1  Edw.  7, 
c.  27),  charging  that  she,  the  said  Sarah 
Mitenell,  on  March  30th,  1902,  at  the  town- 
ship of  Shipley,  in  the  said  Riding,  then 
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being  the  holder  of  a  licence  for  the  sale  of 
beer  Dy  retail  to  be  consumed  off  her  pre- 
mises there  situate,  did  unlawfully  and 
knowingly  allow  one  Susannah  Mitchell  to 
sell  for  consumption  off  the  premises  certain 
intoxicating  liquor,  to  wit,  beer,  to  one  Edith 
Leak,  a  person  under  the  age  of  fourteen, 
otherwise  than  at  the  residence  or  working 

Elace  of  the  purchaser,  the  said  beer  not 
eing  sold  in  a  corked  and  sealed  vessel  in 
a  quantity  not  less  than  one  reputed  pint, 
was  heard  and  determined,  and  the  appellant 
was  fined. 

Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved  or 
admitted  before  us,  that  is  to  say : 

The  appellant  is  a  grocer  and  iJeer  retailer, 
carrying  on  business  at  32,  Bingley  Road, 
Shipley,  in  the  county  of  York. 

On  Sunday,  March  30th,  1902,  a  girl 
named  Edith  Leak,  aged  seven  years  and 
ten  months  (whose  parents  reside  almost 
opposite  the  appellant's  shop),  was  seen  by 
rolice-sergeant  Shuttleworth  to  leave  the 
appellant's  shop  with  a  basket  containing  a 
pmt  bottle  of  white  rose  beer.  The 
officer  took  the  girl  back  to  the  appellant's 
shop,  and  there  appellant's  daughter, 
Susannah  Mitchell,  admitted  that  she  had 
supplied  the  girl  Leak  with  the  pint  bottle 
of  beer.  The  bottle  was  a  pint  bottle  and 
was  full  of  beer,  and  had  a  screw  stopper. 
Over  this  stopper  was  placed  a  gummed 
paper  label,  which  paper  also  was  continued 
about  an  inch  down  two  sides  of  the  neck  of 
the  bottle. 

It  was  admitted  on  the  part  of  the 
prosecution  that  the  label  was  quite  dry  at 
the  time  the  bottle  was  supplied  to  the  girl 
Leak  and  firmly  adhered  to  the  neck  of 
the  bottle. 

Police-sergeant  Feamside,  of  the  West 
Riding  Constabulary,  produced  a  bottle  of 
white  rose  beer  which  had  been  obtained 
from  the  appellant,  and  was  identical  in 
character  witn  that  supplied  to  Edith  Leak, 
and  was  bearing  over  tne  stopper  a  gummed 
paper  label  exactly  the  same  as  that  on  the 
bottle  supplied  to  Leak.  The  officer  stated 
he  had  withdrawn  the  stopper  of  the  bottle 
and  replaced  it,  without  withdrawing  the 
label  or  showing  signs  of  removal,  in  three 
or  four  minutes  by  damping  the  label  with 
the  tongue,  and  so  softening  the  gum  that 
the  label  was  taken  off  without  tearing. 
The  appellant's  solicitor  asked  the  officer  to 
repeat  the  operation  in  court  before  us, 
and  another  bottle  of  white  rose  beer, 
which  was  admitted  as  identical  in  character 
with  the  subject  of  the  prosecution,  was 
produced  by  the  appellant  and  handed  to 
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the  officer  for  that  purpose.  The  officer 
then  proceeded  to  breathe  upon  and 
afterwards  to  moisten  the  laoel  with 
his  tongue,  and  at  the  expiration  of  six  or 
seven  minutes  had  moistened  it  sufficiently 
to  allow  him  to  take  off  the  label  and  with- 
draw the  stopper  without  destroying  or 
injuring  the  label,  which  he  afterwards 
replaced  in  its  former  position. 

The  appellant's  solicitor  submitted  that 
the  object  of  the  Act  was  the  protection  of 
children  under  fourteen  years  of  age,  and 
that  we  must  therefore  deal  with  the  facts 
before  us  as  thejr  applied,  or  might  be  likely 
to  apply,  to  children  and  not  to  adults,  or 
to  members  of  the  police  force  who  were 
skilled  in  such  matters,  and  that  although 
he  admitted  it  was  possible  for  a  skilled 
police  officer  to  remove  the  label  and  with- 
draw the  stopper  of  the  bottle  without 
destroying  the  label,  he  (the  appellant's 
solicitor)  contended  that  such  an  act  would 
be  impossible  to  a  child.  The  appellant's 
solicitor  further  contended  that  the  label  as 
affixed  as  aforesaid  was  a  seal  within  the 
meaning  of  the  Act,  being  a  seal  of  such  a 
character  that  the  stopper  could  not  have 
been  removed  by  the  girl  Edith  Leak  with- 
out the  destruction  of  the  seal,  but  he 
offered  no  evidence  in  support  of  his  con- 
tention. We  found,  as  a  matter  of  fact,  that 
the  bottle  of  beer  had  been  sold  to  a  child 
under  the  age  of  fourteen,  the  bottle  having 
a  screw  stopper  over  which  was  placed  a 
perfectly  dry  g^ummed  paper  label,  which 
label  was  continued  about  an  inch  down 
two  sides  of  the  neck  of  the  bottle  and 
adhered  thereto,  but  were  of  opinion  that 
under  the  circumstances  above  set  forth 
such  bottle  was  not  secured  and  sealed 
as  required  by  the  Act,  and  accordingly 
convicted  and  fined  the  appellant. 

The  question  for  the  opinion  of  the  court 
is  whether  upon  the  facts  our  decision  was 
erroneous  in  j)oint  of  law,  and  if  so 'what 
is  to  be  done  m  the  premises. 

W.  H.  Ellis,  G.  P.  Arnold 
Foster,  Arthur  Anderton, 
Asa  Briogs,  James  Roberts, 
G.  S.  Pollard. 

The  Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901  (1  Edw.  7,  c.  27),  s.  2,  provides : 
"  Every  holder  of  a  licence  who  knowingly 
sells  or  delivers  or  allows  any  person  to  sell 
or  deliver,  save  at  the  residence  or  working 
place  of  the  purchaser,  any  description  of 
intoxicating  liquor  to  any  person  under  the 
age  of  fourteen  years  for  consumption  by 
any  person  on  or  off  the  premises,  except- 
ing such  intoxicating  liquors  as  are  sold 
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delivered  in  corked  and  sealed  vessels  in 
quantities  not  less  than  one  reputed  mnt 
for  consumption  off  the  premises  only,  snail 
be  liable  to  a  penalty  not  exceeding  forty 
shillings  for  the  first  offence  and  not  ex- 
ceeding five  pounds  for  any  subsequent 
offence." 

Section  5. — "The  term  *  corked'  means 
closed  with  a  plug  or  stopper,  whether  it  is 
made  of  cork  or  wood  or  glass  or  some 
other  material.  The  expression  'sealed* 
means  secured  with  any  substance  without 
the  destruction  of  which  the  cork,  plug  or 
stopper  cannot  be  withdrawn." 

Loehnis  and  Geo  fret/  Ellisy  for  the  appel- 
lant.— The  appellant  ought  not  to  nave 
been  convicted  in  this  case.  The  bottle 
was  properly  sealed  in  accordance  with  the 
Act  of  Parliament.  The  object  of  the  Act 
was  to  prevent  children,  when  being  sent  to 
a  public-house,  from  abstracting  the  intoxi- 
cating liquor  from  the  bottle  or  vessel  in 
which  it  was  supplied  to  them,  and  the 
test  whether  a  bottle  is  pro[)erly  sealed  is 
whether  a  child  could  get  at  the  contents  of 
the  bottle  without  destroying  the  lable 
gummed  across  the  stopper.  Though  it 
might  be  i>08sible  for  a  police  constable  to 
do  so,  a  child  would  not  be  able  to  perform 
the  operation  here  as  detailed  beiorc  the 
justices.  There  was,  moreover,  in  fact  a 
destruction  of  the  label,  because  the  gum 
must  be  destroyed  if  it  is  removed,  even 
if  the  label  is  not  torn.  He  referred  to 
JJrookn  V.  Mason,  [1902]  2  K.  B.  743,  and 
the  Medicines  Stamp  Act,  1812  (52  Geo.  3, 
c.  150),  8.  2. 

C\  A.  Russell,  K,C.  {Compston  and  Valen- 
title  Ball  with  him),  for  the  resiwndents. — 
The  object  of  the  Act  is  not  merely  that 
the  child  should  not  be  able  to  open  the 
vessel  undetected,  but  to  prevent  the  vessel 
being  oi)ened  at  all.  It  was  proved  to  the 
satisfaction  of  the  lustices  that  anyone 
could»  remove  and  replace  this  label.  There 
was  no  real  destruction  of  the  label,  and 
this  bottle  was  not  properly  sealed  within 
the  Act 

Lord  Alveestone,  C.J.— The  question 
we  have  to  decide  in  this  case  is  whether 
this  bottle  was  so  sealed  as  to  comply  with 
the  requirements  of  the  Intoxicating  Liquors 
(Sale  to  Children)  Act,  1901.  By  s.  5  of 
that  Act  the  expression  "  sealed  "  means 
"  secured  With  anv  substance  without  the 
destruction  of  which  the  cork,  plug  or 
stopper  cannot  be  withdrawn."  I  think  it 
is  impossible,  after  hearing  the  facts  of  this 
case,  to  come  to  any  other  conclusion  than 
that  this  bottle  could  be  unsealed  without 
the  destruction  of  the  substance  with  which 
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the  stopper  was  secured,  even  treating  the 
gum  on  the  label  as  part  of  the  substance 
by  which  the  stopper  was  secured.  It  is  a 
question  of  fact.  The  justices  have  come 
to  the  conclusion  that  the  bottle  is  not 
securely  sealed,  and  I  do  not  think  we  can 
reverse  their  decision  in  that  matter  on  the 
only  ground  open  to  us,  that  there  was  no 
evidence  to  support  their  finding  of  fact. 
I  do  not  think  the  justices  ought  to  say 
in  every  case  that  because  under  certain 
circumstances  the  label  can  be  removed 
from  the  bottle,  that  it  therefore  necessarily 
is  insecurely  sealed.  I  think  the  true  test 
is  whether  the  stopper  is  or  is  not  secured 
in  such  a  way  that  the  child  cannot  get  at 
the  licjuor  without  the  fact  being  detected. 
In  mv  opinion  the  ma^strates  ought  to  say 
whether,  sent  out  as  it  was,  the  substance 
by  which  the  stopper  was  secured  would 
practically  have  to  be  destroyed  in  order  to 
get  the  liauor  out.  In  this  case  the  justices 
came  to  the  conclasion  that  the  bottle  was 
not  properly  sealed,  and  it  being  impossible 
to  say  that  there  was  no  evidence  uj^n 
which  they  could  come  to  such  a  conclusion 
the  appeal  must  be  dismissed. 

Wills,  J. — I  agree.  The  Act  is  so  drafted 
that  even  though  the  bottle  was  so  tightly 
corked  that  only  a  strong  man  could  draw 
the  cork,  and  also  secured  bjr  strong  wire, 
yet,  if  it  was  not  fastened  with  something 
that  must  be  destroyed  in  the  process  of 
removal,  it  would  not  comply  with  the 
requirements  of  the  Act.  In  the  present 
case  it  cannot  be  said  there  is  no  evidence 
to  support  the  finding  of  the  justices. 

Channell,  J.— I  agree  that  this  is  a 
question  of  fact  and  I  also  agree  with  the 
test  laid  down  by  my  lord  that  the  bottle 
must  be  so  secured  that  the  li(iuor  cannot 
be  abstracted  without  detection. 

Ajfpeal  dismissed. 

Solicitors  for  the  appellant:  Qodden, 
Son  &  Holme,  for  Neil  &  Holland,  Brad- 
ford. 

Solicitors  for  the  respondent :  Clement, 
Williams  &  Co.,  for  Trevor,  Edwards  &  Co., 
Wakefield.- 
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June  23,  1902. 

Rex  v.  Sharpe  and  Others. 

Case  for  opinion  of  High  Court— Applica- 
tion on  behalf  of  Attorney-General — 
20  &  21  Vict.  c.  43,  8.  4. 

S.  was  summoned  at  the  instance  of  an 
officer  of  the  Inland  Revenue  to  recover 
a  peruUty  imposed  by  52  Geo.  3,  c.  150, 
s.  2,  in  respect  of  the  sale  unstamped  of 
a  box  of  lozenges  called  "  Pure  Gum 
Pastilles"  when  the  justices  dismissed  the 
summons.  On  an  ajtplication  to  them 
to  state  and  sign  a  case  for  the  ojnnion 
of  the  High  Courts  the  justices  refused 
on  the  ground  that  the  application  was 
frivolous  under  20  d&  21  Yict.  c,  43,  «.  4. 
Subsequently^  on  motion  being  made  on 
behalf  of  the  Attorney-General  for  a 
rule  to  the  justices  to  state  ana  sign 
a  case,  t/ie  court  made  the  rule 
absolute. 

On  April  23rd,  1902,  Sir  E.  Carson^,  K.C., 
Solicitor-General,  moved  before  Lord 
Alverstonb,  C.J.,  Darling  and  Chan- 
NELL,  J  J.,  for  a  rule  nisi  to  the  justices 
of  Middlesex,  sitting  at  Brentford,  to 
state  and  sign  a  case  for  the  opinion 
of  the  High  Court,  in  the  niatter  of  an 
information  against  Francois  John  San- 
guinetti,  a  chemist,  carrying  on  business 
at  Ealing.  The  court  granted  a  rule  nisi. 
The  rule  was  to  state  a  case  as  to  whether 
there  should  be  paid  on  a  certain  proprietary 
medicine  the  stamp  duty  required  under 
the  Act  52  Geo.  3,  c.  160. 

The  justices  did  not  appear  to  show  cause 
against  the  rule,  but  filed  an  affidavit  in  the 
following  terms : 

"  We,  Montagu  Sharpe  and  John  Carver, 
two  of  his  Majesty's  iustices  of  the  peace, 
acting  in  and  for  the  division  of  Brentford, 
in  the  county  of  Middlesex,  make  oath  and 
say  as  follows : 

"On  March  24th,  we  and  certain  other 
justices  heard  and  determined  an  informa- 
tion laid  against  one  Fran9ois  John  San- 
Kuinetti,  a  chemist  of  Ealing,  alleging  that 
he  did  sell  unstamped  a  certain  box  of  gum 
pastilles  contrary  to  the  Medicine  Stamp 
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Act,  52  Geo.  3,  c.  150.    The  said  box  was 
labelled : 

"*F.  Sanguinetti,  Chemist,  Ealing,  W. 
"Pure  Gum  Pastilles. 

"  Influenza. 

*;  Delightfully  Soothing 

"  To    Singers   and   Public   Speakers. 

"Must  be  kept  in  a  cool  place." 

"  After  hearing  both  sides,  we  found  that 
the  said  words  upon  the  aforesaid  label  did 
not  in  fact  hold  out  or  recommend  to  the 
public  any  nostrum,  proprietary  medicine, 
or  specific,  or  that  the  pastilles  were  bene- 
ficial for  the  prevertiou,  cure  or  relief  of 
any  distemper  within  th3  meaning  of  the 
said  Act,  and  we  accordingly  dismissed  the 
information. 

"  On  application  being  made  for  a  case  to 
be  stated  under  42  &  43  Vict.  c.  49,  the 
justices  were  of  opinion  that  no  point  of  law 
was  involved,  and  the  application  was  dis- 
missed as  being  frivolous  within  20  & 
21  Vict.  c.  43,  s.  4." 

Section  2  of  52  Geo.  3,  c.  150,  enacts  a 
penalty  on  persons  vending  medicines 
enumerated  in  the  schedule  without  a  paper 
cover  provided  by  the  commissioners  of 
stamps,  and  the  schedule  after  enumerating 
a  number  of  articles  required  tobestami)ea, 
proceeds:  "And  also  all  other  pills, 
powders,  lozenges,  tinctures,  potions,  cor- 
dials .  .  .  which  have  at  any  time  hereto- 
fore been,  now  are,  or  shall  hereafter  be,  by 
any  public  notice  or  advertisement,  or  by 
any  written  or  printed  papers  or  handbills, 
or  by  any  label  or  words  written  or  printed, 
affixed  to  or  delivered  with  any  packet, 
box,  bottle,  phial,  or  other  inclosure  contain- 
ing the  same,  held  out  or  recommended  to 
the  public  by  the  makers,  vendors,  or  pro- 
prietors thereof  as  nostrums  or  projjrietary 
medicines,  or  as  specifics,  or  as  beneficial  to 
the  prevention,  cure,  or  relief  of  any  dis- 
temper, malady,  ailment,  disorder,  or  com- 
plaint incident  to  or  in  anywise  affecting 
the  human  body." 

Sir  B.  Carson,  Solicitor-General  (with 
him  Rowlatt\  in  support  of  the  rule. — The 
motion  for  the  rule  was  made  at  the 
instance  of  the  Attorney-General ;  and  hy 
20  «k  21  Vict.  c.  43,  s.  4,  it  is  provided  :  "If 
the  justice  or  justices  be  of  opinion  that  the 
application  is  merely  frivolous,  but  not 
otherwise,  he  or  they  may  refuse  to  state  a 
case,  and  shall,  on  request  of  the  appellant, 
sign  and  deliver  to  him  a  certificate  of  such 
refusal :  provided,  that  the  justice  or  justices 
shall  not  refuse  to  state  a  case  where  appli- 
cation for  that  purpose  is  made  to  them  by 
or  under  the    direction  of  her   Majesty's 
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Attorney-General  for  England  or  Ireland  as 
the  case  may  be."  In  Phillij^s  v.  Evans, 
[1896]  1  Q.  B.  305 ;  60  J.  P.  120,  the  ques- 
tion of  these  taxes  in  small  matters  of  this 
kind  was  considered,  and  the  court  held 
that  the  justices  could  not  say  that  the 
matter  was  frivolous  if  the  tax  was  due ; 
although  they  might  think  it  was  a  case  in 
which  it  ought  not  to  be  pressed,  it  Ls  not 
for  them.  I  ask  now  to  have  the  case 
stated. 

Lord  Alverstone,  C.J.— We  think  the 
rule  should  be  made  absolute. 

Darling  and  Channell,  JJ.,  concurred. 
Rvle  absolute. 

Solicitor:  Solicitor  of  Inland  Revenue. 
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October  27,  1902. 

Fairbrass  v.  Mayor  of  Canterbury. 

Public  health— New  building  erected  in  con- 
travention of  byelaw  —  Plans  not 
deposited— Power  of  local  authority  to 
pull  down— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  157,  158,  306. 

The  ajypellant  wa^  the  oioner  of  certain  old 
premises  froni  which  he  removed  the  roof 
and  coffintenced  to  erect  on  the  walls 
thereof  ,  and  on  the  ground  surrounding 
it,  a  new  building  without  giving  any 
notice  to  the  local  surveyor  or  delivering 
plans.  The  building  vkls  completed  in 
April,  1901,  and  in  November,  1901,  the 
appellant  was  summoned  to  show  cause 
why  the  said  building  should  not  be 
pulled  down,  and  on  November  4th, 
1901,  the  res2>ondents  made  an  order 
requiring  him  to  pull  down  the  building. 

Held,  that  the  order  wcbs  rightly  nuide 
though,  no  plans  Jiaving  been  aejx>sited, 
there  had  teen  tio  disapproval  by  the 
local  auduyrity,  and  though  six  months 
had  elapsed  froni  its  completion. 

Case  stated  by  the  justices  in  and  for  the 
county  of  Kent. 

At  a  petty  sessions  holden  at  Canterbury 
on  February  7th,  1902,  an  information  was 
preferred  by  the  respondents  aeainst  the 
appellant  under  s.  306  of  the  Public  Health 
Act,  1875,  charging  that  the  said  appellant 
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did.  on  January  3rd,  1902,  at  the  parish  of 
Holy  Cross,  Westgate  Without,  in  the  said 
citv  and  borough  aforesaid,  unlawfully  and 
wilfully  obstruct  one  Arthur  Cliflfbrd  Turley, 
then  being  a  person  duly  employed  by  the 
respondents,  in  the  execution  of  the  Public 
Health  Act,  1875,  was  heard  and  determined 
by  the  said  justices,  and  the  appellant  was 
convicted  of  the  said  offence.  Upon  the 
hearing  of  the  said  information  the  follow- 
ingfacts were  proved  or  admitted : 

The  appellant  is  the  owner  of  and  resides 
at  60,  North  Lane,  Canterbury.  At  the 
back  of  the  said  premises  there  was  an  old 
building  constructed  of  brick  with  a  tiled 
roof.  The  said  building,  as  far  as  living 
memory  went,  had  always  been  used  either  as 
a  store  or  a  stable^  and,  it  was  found  as  a 
fact,  was  not  originally  constructed  for 
human  habitation.  Some  time  in  the  vear 
1897,  the  appellant  removed  the  roof  of  the 
said  building  and  commenced  to  erect  on 
the  walls  thereof  and  on  the  ground 
surrounding  the  same  a  building,  herein- 
after called  the  new  building,  about  fifty-six 
feet  in  height  and  containing  six  storeys. 
The  said  new  building  was  used  by  the 
appellant  after  its  completion  for  the  pur- 
pose of  human  habitation,  and  it  was  found 
as  a  fact  that  the  same  was  a  new  building 
within  the  meaning  of  the  Public  Health 
Act,  1875,  s.  159,  and  of  the  byelaws  of  the 
respondents. 

The  appellant  commenced  to  erect  the 
said  new  building  without  taking  anv  of  the 
steps  required  by  byelaw  29,  which  is 
as  follows :  "  Every  person  who  shall  intend 
to  erect  any  new  building  shall  give  a  fort- 
night's notice  to  the  local  board  of  such 
intention  by  writing  delivered  to  the  local 
surveyor  or  left  at  his  office,  and  shall  at  the 
same  time  leave,  or  cause  to  be  left,  at  the 
said  office,  detail  plans  and  sections  of 
every  floor  of  such  intended  new  building 
drawn  to  a  scale  of  not  less  than  one  inch  to 
every  eight  feet,  showing  the  position,  form 
and  dimensions  of  the  several  parts  of  such 
building,  and  of  the  watercloset  privy, 
cesspool,  ashpit,  well,  and  all  other 
appurtenances,  and  such  plans  and  sections 
shall  be  accompanied  by  a  description  of  the 
materials  of  which  the  building  is  proposed 
to  be  constructed,  of  the  intended  mode  of 
drainage  and  means  of  water  supply.  A 
block  plan  shall  be  left  at  the  same  time, 
drawn  to  a  scale  of  not  less  than  one  inch  to 
forty-four  feet,  showing  the  position  of  the 
buildings  and  appurtenances  of  the  pro- 
perties immediately  adjoining,  the  width  and 
level  of  the  street  the  level  of  the  lowest 
floor  of  the  intenaed  building  and  of  the 
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yard  or  ground  belonging  thereto.  The  plan 
shall  also  show  the  proposed  lines  of  house 
drainage,  and  their  size,  depth  and  inclina- 
tion.'* 

There  was  evidence  that  the  said  new 
building  was  partially  erected  before  the 
then  surveyor  to  the  respondents  discovered 
that  any  building  operations  were  in  pro- 
gress at  the  place  in  cjuestion  ;  that  the 
said  building  was,  upon  such  discovery 
being  made,  visited  oy  such  surveyor,  to 
whom  the  appellant  stated  that  the  builaing 
in  question  was  an  addition  to  an  old  build- 
ing. That  on  October  14th.  1898,  following 
such  visit,  the  surveyor  made  the  following 
written  report  to  the  respondents:  "Mr. 
Fairbrass's  (the  appellant's)  high  building  in 
North  Lane. — Surveys  and  photos  of  tnis 
structure  have  been  made  since  the  sub- 
committee viewed  the  building  with  me 
yesterday.  I  have  interviewed  the  town 
clerk's  deputy  on  the  possibility  of  calling 
this  a  new  building,  but  I  am  of  the  opinion 
that  it  cannot  be  called  so,  neither  can  I 
declare  it  a  dangerous  structure,  that  is,  so 
far  as  the  brickwork  is  concerned.  Of  course 
as  regards  the  timber  and  plaster  inside 
front  towards  his  yard,  I  don't  consider  that 
safe,  but  the  substitution  of  brick  for  this 
timber  would  rather  strengthen  the  owner's 
position,  and  I  would  now  leave  the  matter 
for  the  committee  to  discuss." 

The  said  new  building  was  allowed  to 
proceed  and  was  completed  in  April,  1901, 
and  no  proceedings  by  summons,  notice  or 
otherwise  were  in  fact  taken  by  the  resi)on- 
dents  against  the  appellant  in  reference  to 
the  said  new  building  save  as  hereinafter 
appears. 

On  November  2nd,  1901,  the  respondents 
served  upon  the  appellant  a  notice,  of  which 
the  following  is  a  copy  : 

Canterbury  Urban  Sanitary  Authority. 
To  Mr.  Edward  Fairbrass,  of  50,  North 
Lane,  in  the  city  of  Canterbunr. 
Take  notice  that  the  premises  formerly 
used  as  a  stable  and  store  at  the  rear  of  50, 
North  Lane,  within  the  district  of  the  urban 
8anitar)r  authority  of  the  city,  have  been  con- 
verted into  a  dwelling-house  without  the 
sanction  of  the  said  urban  sanitary 
authority,  and  contrary  to  the  provisions 
of  the  Public  Health  Act,  1875  ;  and  fur- 
ther take  notice  that  the  said  premises 
by  reason  of  such  conversion,  are  deemed 
to  be  a  new  building  within  the  mean- 
ing of  the  said  Public  Health  Act, 
1875,  and  that  such  new  building  does  not 
comply  with  the  byelaws  made  by  the  said 
urban  authority  with  respect  to  new  build- 
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ings  in  respect  to  the  matters  set  out  in 
the  schedule  attached  hereto.  You  are, 
therefore,  hereby  required  to  show  cause  in 
writing,  or  by  appearing  personally  at  a 
meeting  of  the  town  council,  acting  as  the 
urban  sanitary  authority  for  the  district 
aforesaid,  to  be  holden  at  the  Guildhall  in 
the  said  city  and  borough  on  Wednesday, 
November  6th,  1901,  at  10.30  a.m.  precisely, 
why  the  premises  so  converted  as  aforesaid, 
and  not  in  conformity  with  the  byelaws  ot 
the    said  urban  authority,  should  not   be 

SuUed  down  or  removed,  and  if  you  make 
efault,  the  said  urban  authority  will 
authorise  the  works  complained  of  to  be 
pulled  down  or  removed  in  such  manner  as 
they  may  deem  necessary,  and  charge  you 
^itn  the  expenses  that  may  be  incurred. 
Dated  this  2nd  day  of  November,  1901, 

Henry  Fielding, 

Town  Clerk  and  Clerk  to  the  said  Urban 
Sanitary  Authority. 

The  schedule  herein  referred  to. 

The  new  building  at  the  rear  of  No.  50, 
North  Lane,  does  not  comply  with  the  build- 
ing laws  made  by  the  town  council  on 
January  10th,  1899,  in  the  following 
respects: 

Byelaws. 
Thickness  of  walls      -        -        -  6  &  7 

Airspace 13 

Height  of  room  -  -  -  -  15 
Size  of  windows  -  -  -  -  16 
Ventilation  of  drains  -  -  -  21 
Waterclosets  -  -  -  -  23 
Certificate  of  habitation      -        -        26 

The  building  is  not  furnished  with  a 
proper  water  supply.  A  privy  is  uncon- 
nected with  the  city  sewerage  scheme. 

On  December  4th,  1901,  the  respondents 
made  an  order  upon  the  appellant  requiring 
him  to  pull  down  the  said  new  building,  of 
which  said  order  the  following  is  a  copy  : 

Canterbury  Urban  Sanitary  Authority. 
To  Mr.  Edward  Fairbrass  of  60,  North 
Lane,  in  the  city  of  Canterbury. 
Whereas  it  has  been  certified  to  us,  the 
town  council  of  the  city  and  borough  of 
Canterbury,  acting  as  the  urban  sanitary 
authority  for  the  said  city  and  borough,  that 
the  premises  formerly  used  as  a  stable  and 
store,  situate  at  the  rear  of  No.  50,  North 
Lane,  within  the  district  of  the  said  urban 
sanitary  authority,  have  been  converted  into 
a  dwelling-house   without  the  sanction  of 
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the  said  urban  sanitary  authority,  and  con- 
trary to  the  provisions  of  the  Public  Health 
Act,  1875. 

And  whereas  by  a  notice  dated  November 
2nd,  1901,  you,  the  said  Edward  Fairbrass, 
were  called  upon  to  show  sufficient  cause 
why  the  premises  so  converted  as  aforesaid 
should  not  be  pulled  down  or  removed,  and 
whereas  the  reasons  set  forth  in  a  letter 
dated  November  6th,  1901,  and  signed  E. 
Fairbrass,  are  not  sufficient  cause  to  us,  the 
town  council  aforesaid,  why  an  order  should 
not  be  made  against  you  to  pull  down  or 
remove  the  said  premises  so  converted, 
now  we,  the  said  council,  in  pursuance  ot 
the  powers  conferred  upon  us  on  that  behalf, 
do  hereby  direct  you,  the  said  Edward 
Fairbrass,  within  twenty-one  days  from  the 
date  hereof,  to  pull  down  and  remove  the 
premises  so  converted  as  aforesaid,  and 
upon  default  the  said  town  council  hereby 
authorise  an  order  that  the  works  complained 
of  be  pulled  down  or  removed,  and  all 
expenses  that  may  be  incurred  will  be 
charged  against  you. 

Given,  etc.,  December  4th,  1902. 

Henry  Fielding, 
Town  Clerk. 

The  appellant  neglected  to  comply  with 
the  said  order,  whereupon  the  respondents 
directed  one  Turley,  their  surveyor,  to  pull 
down  and  remove  the  said  new  building  in 
accordance  with  the.  said  order. 

On  January  3rd,  1902^  the  said  Turley 
went  to  the  said  new  building  for  the  pur- 
pose of  demolishing  the  same,  but  the  ap- 
pellant refused  to  permit  it,  whereupon 
the  summons  hereinbefore  referred  to  was 
issued,  and  the  justices  having  heard  the 
same,  convicted  the  appellant.  It  was  con- 
tended for  the  appellant  that  he  had  com- 
mitted no  oflFence  under  s.  306  of  the  Public 
Health  Act,  1875,  in  that  the  respondents 

(1)  had  no  power  to  order  the  demolition  of 
the  said  new  building  under  s.  158  of  the 
Public  Health  Act,  1875,  or  the  said  bye- 
laws,  or  that  the  said  byelaws,  if  they  pur- 
ported to  give  such  power,  were  ultra  vires  ; 

(2)  had  no  power  to  make  an  order  for  the 
demolition  after  the  expiring  of  six  months 
from  the  date  of  the  breach  of  the  par- 
ticular by  elaw,  or,  at  any  rate,  from  the  date 
of  the  completion  of  the  said  new  building. 

It  was  contended  for  the  respondents 
that  they  had  the  powers  deniea  by  the 
appellant,  and  that  the  order  for  demolition 
had  been  properly  made. 

The  contention  of  the  appellant  was  over- 
ruled, and  he  was  convicted. 
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The  question  for  the  opinion  of  the  court 
was  whether  either  of  the  contentions  was 
well  founded. 

Byelaw  (No.  33),  under  which  the  order 
for  the  demolition  of  the  building  was 
made,  is  as  folk  ws : 

"The  local  board  shall  by  their  order 
approve  or  diampproye  of  proposed  new 
works  or  buildings  within  the  times  seve- 
rally specified  herein  for  the  deposit  of 
notices  nereby  required  ;  and  if  any  owner 
or  person  shall  construct  any  works  con- 
trary to  the  provision  herein  contained,  the 
local  board,  after  calling  upon  such  owner 
or  person  to  show  cause  why  the  works  so 
constructed  should  not  be  removed^  altered, 
pulled  down  or  otherwise  dealt  with,  may, 
if  they  think  fit,  have  such  work  removed, 
altered,  or  pulled  down  or  otherwise  dealt 
with  as  the  case  may  require." 

The  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  8. 157,  provides :  "Every  urban  authority 
may  make  byelaws  with  respect  to  the  fol- 
lowing matters  .    .    . 

"(2)  With  respect  to  the  structure  of 
walls  foundations  roofs  and  chimneys  of 
new   buildings  for  security  stability   and 

grevention  of  fire,  and  for  purposes  of 
ealth  :  .  .  .  And  they  may  further  pro- 
vide for  the  observance  of  such  byelaws  by 
enacting  therein  such  provisions  as  they 
think  necessary  as  to  tne  power  of  such 
authority  (subject  to  the  provisions  of  this 
Act)  to  remove,  alter  or  pull  down  any  work 
begun  or  done  in  contravention  of  such 
byelaws."  ... 

Section  158  provides  :  "Where  a  notice, 
plan,  or  description  of  any  work  is  reouired 
oy  any  byelaw  made  by  an  urban  authority 
to  be  laid  before  that  authority,  the  urban 
authority  shall,  within  one  month  after  the 
same  has  been  delivered  or  sent  to  their 
surveyor  or  clerk,  signify  in  writing  their 
approval  or  disapproval  of  the  intended 
work  to  the  person  proposing  to  execute  the 
same  j  and  if  the  work  is  commenced  after 
such  notice  of  disapproval,  or  before  the 
expiration  of  such  month  without  such  ap- 
proval, and  is  in  any  respect  not  in  con- 
formity with  any  byelaw  of  the  urban 
authority,  the  urban  authority  may  cause 
so  much  of  the  work  as  has  been  executed 
to  be  pulled  down  or  removed. 

"Where  an  urban  authority  incur  ex- 
penses in  or  about  the  removal  of  any 
work  executed  contrary  to  any  byelaw, 
such  authority  may  recover  in  a  summary 
manner  the  amount  of  such  expenses  either 
from  the  person  executing  the  works 
removed,  or  from  the  person  causing  the 
works  to  be  executed,  at  their  discretion. 
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"  Where  an  urban  authority  may  under 
this  section  pull  down  or  remove  any  work 
begun  or  executed  in  contravention  of  any 
byelaw,  or  where  the  beginning  or  the 
execution  of  the  work  is  an  offence  in 
respect  whereof  the  offender  is  liable  in 
respect  of  any  byelaw  to  a  j)enalty,  the 
existence  of  the  work  during  its  continu- 
ance in  such  a  form  and  state  as  to  be  in 
contravention  of  the  byelaw  shall  be 
deemed  to  be  a  continuing  offence,  but  a 
penalty  shall  not  be  incurred  in  respect 
thereof  after  the  expiration  of  one  year 
from  the  day  when  the  offence  was  com- 
mitted or  the  byelaw  was  broken." 

Holder^  for  the  appellant. — The  respon- 
dents here  had  no  power  to  order  the 
demolition  of  the  buildings.  Under  s.  157 
of  the  Public  Health  Act,  1875.  the  local 
authority  have  power  to  make  oyelaws  as 
to  new  buildings,  and  by  s.  158  there  is 
power  to  pull  down  such  buildings  if  built 
m  contravention  of  such  byelaws  ;  but  this 
case  docs  not  come  within  s.  158,  as  no 
plans  of  this  building  were  dejiosited,  and 
that  section  only  refers  to  cases  where 
plans  have  been  deposited  and  disapproved. 
Secondly,  the  byelaw  itself  is  vltra  vires 
the  power  given  by  s.  157  to  make  bye- 
laws  in  accordance  with  the  provisions  of 
the  Act,  that  is,  no  wider  power  can  be 
given  by  byelaws  than  by  the  Act ;  if  the 
byelaw  purports  to  go  beyond  the  power  of 
demolition  given  by  s.  158  it  is  bad.  Ho 
referred  to    Cook    v.    Ilainsworth,    [1896] 

2  Q.  B.  85  ;  GO  J.  P.  439. 

Macmon-an^  K.C..  and  Thome  Drury^  for 
the  respondents.— 1  he  power  of  the  respon- 
dents to  pull  down  in  this  cases  comes  by 
virtue  of  the  byelaws,  and  not  from  s.  158. 
The  byelaws  are  not  limited  in  the  way 
suggested  by  the  appellant.  They  cited 
Baker  v.  Mayor,  etc.,  of  Portsmouth  (1878), 

3  Ex.  D.  157  ;  42  J.  P.  278. 

Lord  Alverstone,  C.J. — The  facts  of 
this  case  appear  to  be  that  a  building 
owner  was  summoned  under  the  Public 
Health  Act,  1875,  s.  306,  because  he  ob- 
structed an  officer  employed  by  the  local 
authority  from  carrying  out  his  duties 
under  the  Act.  The  local  authority  had 
made  an  order  to  pull  down  a  certain  build- 
ing erected  by  the  appellant  in  contraven- 
tion of  the  byelaws^  and  the  question  we 
have  to  consider  is  whether  the  local 
authority  had  the  right  to  make  any  such 
order.  In  my  opinion  the  powers  given  by 
8.  157  to  a  local  authority  to  make  byelaws 
as  to  new  building  are  not  confined  to 
cases  which  come  within  the  requirements 
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of  s.  158.     I  think  therefore  this  byelaw  is 
good,  and  the  order  made  under  it  is  valid . 

Wills,  J.— I  am  of  the  same  opinion. 

Channell,  J.—  I  am  of  the  same  opinion. 
Apjyeal  dismissed. 

Solicitors  for  the  appellant  :  Mowll  <k 
Mowll,  Canterbury. 

Solicitors  for  the  respondents :  Henry 
Fielding,  Town  Clerk,  Canterbury. 
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October  31 ;  Novemher  6,  7  ;  December  18, 
1902. 

West  Riding  op  Yorkshire  Rivers 
Board  v.  Reuben  Gaunt  <fe  Sons, 
Limited. 

Public  health— River  pollution—Discharge 
of  noxious  liquid  into  watercourse — 
"Stream  or  Sewer"  —  Local  Govern- 
ment Act,  1858,  and  Local  Government 
Amendment  Act,  1861  (24  &  25  Vict, 
c.  61),  s.  4— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  17,  21— Rivers 
Pollution  Prevention  Act,  1876  (39  <k 
40  Vict.  c.  75)— West  Riding  of  York- 
shire Rivers  Act,  1894  (57  &  58  Vict, 
c.  clxvi.),  ss.  9,  10,  12,  14. 

The  respondents  discharged  a  manujact^ir- 
ing  effluent  into  a  wateixourse  which 
they  contended  had  become  a  cliannel 
for  the  conveyance  of  sewage. 

Held,  that  though  a  stream  of  which  the 
original  supply  of  water  has  been  cut  off, 
may  become  a  "  sewer "  into  which  cer- 
tain j^ersons  may  a/^quire  a  right  of 
drainage,  the  mere  fact  that  seioa^e  has 
been  discharged  for  a  number  of  years 
into  a  watercourse^  so  that  the  water- 
course has  been  polluted,  is  not  of  itself 
sufficient  to  turn  the  watercourse  into  a 
setver. 

,This  was  an  appeal  by  the  West  Riding  of 
Yorkshire  River  Board  (the  appellants) 
under  s.  14  (2)  of  the  West  Riding  of  York- 
shire Rivers  Act,  1894,  against  the  decision 
and  order  of  the  court  of  auarter  ses- 
sions of  the  peace  holden  at  Bradford  on 
July  Ist,  1902,  allowing  the  api)cal  of 
Reuben  Gaunt  &  Sons,  Limited  (the  re«i)on- 
dents),  from  the  decision  of  the  court  of 
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summanr  jurisdiction  in  and  for  the  petty 
sessional  division  of  East  Morley,  sitting  at 
Bradford,  and  given  on  May  29th,  1902,  in 
the  matter  of  an  information  by  the 
appellants  under  the  same  Act  against  the 
respondents,  for  that  they,  on  April  11th, 
1901,  at  the  township  of  Farsley,  in  the  said 
Riding,  unlawfully  did  cause  to  fall  and 
flow  into  a  certain  river  or  stream  within 
the  jurisdiction  of  the  appellants,  called 
Farsley  Beck,  certain  pollutmg  liquid  pro- 
ceeding from  the  manufactory  of  the  respon- 
dents, called  Springfield  Mills,  contranr  to 
s.  9  of  the  above-named  Act,  by  which 
decision  the  said  court  of  summary  jurisdic- 
tion adjudged  that  the  respondents  did 
commit  the  offence  charged,  and  ordered 
that  the  respondents  should  thenceforth 
abstain  from  the  commission  of  the  said 
offence. 

The  grounds  of  appeal  were  as  follows  : 

That  the  court  of  Quarter  sessions  was 
wrong  in  holding  that  tne  respondents  were 
not  guiltv  of  an  offence  against  the  Act. 

That  the  said  court  was  wrong  in  holding 
that  the  Farsley  Beck  was  not  a  stream 
within  the  meaning  of  the  Act. 

That  the  said  court  was  wrong  in  law  in 
holding  that  a  natural  watercourse  ceased 
to  be  a  stream  within  the  meaning  of  the 
Act  if  it  had  been  mainly  used  as  a  sewer, 
although  it  did  not  empty  directly  into  the 
sea,  and  even  although  it  had  ceased  to  be 
so  used. 

That  there  was  no  evidence,  or  insufficient 
evidence,  that  the  lower  pjortion  of  the 
Farsley  Beck,  where  it  joined  a  certain 
stream  known  as  the  Stanningley  Beck,  was 
at  any  time  mainly  used  as  a  sewer,  and  the 
said  court  was  wrong  in  holding  that  the 
respondents  were  not  guilty  of  an  offence 
in  respect  of  the  passing  of  polluting  fluid 
proceeding  from  tneir  manufactory  into  the 
said  portion  of  Farsley  Beck  by  reason  of 
the  lact  that  such  liquid  pollution  was 
directly  discharged  into  a  portion  of  the 
Farsley  Beck  which  had  formerly  received 
sewage. 

The  sole  i)oint  of  contention  was  whether 
the  Farsley  Beck  at  the  point  where  the 
respondents'  effluent  was  aischarged  was  a 
stream  or  a  sewer  vested  in  the  local 
authority.  The  court  of  summary  jurisdic 
tion,  consisting  of  eight  justices,  held  that 
it  was  a  stream  within  the  West  Riding  of 
Yorkshire  Rivers  Act,  1894.  The  court  of 
quarter  sessions  held  that  it  was  a  sewer, 
and  refused  to  confirm  the  order  of  the 
court   of   summary   jurisdiction    that    the 
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respondents  should  abstain  from  the  com- 
mission of  an  offence  under  s.  9,  adooting 
the  reasoning  submitted  by  the  respondents 
that  if  Farsley  Beck  was  a  sewer,  then  it 
was  the  duty  of  the  local  authority  and  not 
of  the  respondents  to  purify  or  deal  with 
the  trade  refuse. 

Prior  to  1870,  Farsley  Beck  was  a  natural 
stream  yielding  through  its  feeders  the  uni- 
versal water  supply  of  the  community.  In 
1870,  a  foreign  water  supply  was  introduced 
increasing  the  consumption  of  M'ater  and  the 
sewage  wnich  dischargied  into  the  beck.  Be- 
tween 1870  and  1895  an  increase  of  popula- 
tion took  place,  which  gave  rise  to  increased 
water  consumption,  increased  sewage,  and 
increased  pollution  of  the  beck.  In  1897  the 
introduction  of  public  sewerage  and  sewage 
purification  took  place.  This  was  followed 
by  the  abstraction  from  the  beck  of  sewage 
and  trade  pollutions  of  one  of  two  mills,  so 
that  in  1902,  the  date  of  proceedings  now  in 
question  the  stream  haa  become,  but  for 
some  trade  refuse,  almost  as  pure  as  it  was 
before  the  houses  were  multiplied,  the 
alleged  principal  polluting  factor  being  the 
trade  effluent  from  the  respondents'  mill. 

The  West  Riding  of  Yorkshire  Rivers 
Act  (57  k  58  Vict.  c.  clxvi.),  provides  : 

Pabt  v.— Liquid  Manufacturing 
Pollution. 

Section  9. — (1)  Every  person  who  causes 
to  fall  or  flow  or  knowingly  permits  to  fall 
or  flow  or  to  be  carried  into  any  river  or 
stream  within  the  jurisdiction  of  the  Rivers 
Board  any  poisonous  noxious  or  polluting 
liquid  which  proceeds  from  any  manufactory 
or  manufacturing  process  shall  (subject  as 
in  this  Act  mentioned)  be  deemed  to  have 
committed  an  offence  against  this  Act. 

(2)  Where  any  such  poisonous  noxious  or 
polluting  li(iuid  as  aforesaid  falls  or  flows  or 
IS  carried  into  any  river  or  stream  along  a 
channel  used  constructed  or  in  process  of 
construction  at  the  date  of  the  passing  of  the 
Rivers  Pollution  Prevention  Act  1876  or 
any  new  channel  constructed  in  substitution 
thereof  and  having  its  outfall  at  the  same 
spot  for  the  purpose  of  conveying  such 
liquid  the  person  causing  or  knowingly  per- 
mitting the  poisonous  noxious  or  polluting 
liquid  so  to  fall  or  flow  or  to  be  carried  shall 
not  be  deemed  to  have  committed  an  offence 
against  this  Act  if  he  shows  to  the  satisfac- 
tion of  the  court  having  cognisiince  of  the 
case  that  he  is  using  the  best  practical  and 
reasonable  available  means  to  render  harm- 
less the    poisonous    noxious    or    i)olluting 
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liquid  so  falling  or  flowing  or  carried  into 
the  river  or  stream. 

Section  10.— Every  sanitary  or  other 
local  authority  having  sewers  under  their 
control  shall  give  facilities  for  enabling 
manufacturers  within  their  district  to  carry 
the  liquors  proceeding  from  their  factories 
or  manufacturing  processes  into  such 
sewers  j 

Provided  that  this  section  shall  not 
extend  to  compel  any  sanitary  or  other 
local  authority  to  admit  into  their  sewers 
any  liquid  which  would  prejudically  affect 
such  sewers  or  the  disposal  by  sale  applica- 
tion to  land  or  otherwise  of  the  sewage 
matter  conveyed  along  such  sewers  or  which 
would  from  its  temperature  or  otherwise  be 
injurious  in  a  sanitary  point  of  view  : 

Provided  also  that  no  sanitary  authority 
shall  be  required  to  give  such  fsicilities  as 
aforesaid  where  the  sewers  of  such  authority 
are  only  sufficient  for  the  requirements  of 
their  district  nor  where  such  facilities 
would  interfere  with  any  order  of  any  court 
respecting  the  sewage  of  such  authority. 


Part  VI.-— Penalties  and  Procedure, 

Section  12.— (1)  Except  where  otherwise 
expressly  provided  every  person  who  com- 
mits an  offence  a^inst  this  Act  for  which 
no  other  penalty  is  specified  shall  be  liable 
for  the  first  offence  to  a  penalty  not  exceed- 
ing twenty  pounds  and  for  a  second  or  any 
subsequent  offence  to  a  penalty  not  ex- 
ceeding fifty  pounds  and  to  a  penalty  not 
exceeding  forty  shillings  for  every  day  on 
which  the  offence  is  continued  after  con- 
viction. 

(2)  A  court  of  summary  jurisdiction  be- 
fore whom  any  person  is  summoned  for 
an  offence  under  this  Act  may  (in  lieu  of 
inflicting  a  penalty  or  in  addition  to  any 
penalty  it  may  have  inflicted  for  such 
offence)  by  order  require  such  person  to 
abstain  from  the  commission  of  such 
offence  and  where  such  offence  consists  in 
default  to  perform  a  duty  under  this  Act 
may  require  him  to  perform  such  dutyin 
manner  in  the  said  order  specified.  '  The 
court  may  insert  in  any  order  such  con- 
ditions as  to  time  or  mode  of  action  as  it 
may  think  fit  and  may  suspend  or  rescind 
any  order  on  such  undertaking  being  given 
or  condition  being  performed  as  it  may 
think  just  and  generally  may  give  sucn 
directions  for  can*ying  into  effect  any  order 
as  to  the  court  seems  meet. 
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(3)  Any  person  making  default  in  com- 
plying with  any  requirements  of  any  order 
of  the  court  under  this  section  shall  be 
liable  to  such  a  penalty  not  exceeding  fifty 
pounds  a  day  for  every  day  during  which 
ne  is  in  default  as  the  court  may  order. 

Section  14. — (1)  If  either  party  in  any 
proceedings  feels  aggrieved  by  the  decision 
of  a  court  of  summary  jurisdiction  under 
this  Act  such  party  may  appeal  to  quarter 
sessions.  .  .  . 

(2)  If  either  party  on  an  appeal  to  quarter 
sessions  feels  aggrieved  by  the  decision  of 
the  said  court  he  may  appeal  from  that 
decision  to  the  High  Court  in  accordance 
with  the  rules  of  the  Supreme  Court  for 
the  time  being. 

(3)  On  the  hearing  of  an  appeal  the 
High  Court  shall  have  power  to  draw  any 
inference  of  fact  and  may  either  order  a 
new  trial  on  such  terms  as  the  court  shall 
think  just  or  may  order  judgment  to  be 
entered  for  any  party  as  the  case  may  be 
or  may  make  a  nnal  or  other  order  on  such 
terms  as  the  High  Court  may  think  proper  to 
ensure  the  determination  on  the  merits  of 
the  real  questions  in  controversy  between 
the  parties. 

DanchoerU,  K.C.,  and  T,  E.  Elli8(M,  for 
the  appellants. — The  decision  of  quarter 
sessions  is  wrong.  The  court  has  power 
here  to  draw  inferences  of  fact  as  well  as 
law  under  the  section  which  gives  the 
appeal.  It  is  clear  from  the  evidence  that 
this  was  a  stream,  and  the  mere  fact  that 
sewage  has  been  turned  into  it  for  a  con- 
siderable period  of  time  does  not  make  it  a 
sewer.    FThey  were  stopped.] 

Waugh  and  Lowenthal,  for  the  respon- 
dents.— The  court  of  quarter  sessions  have 
decided  that  this  watercourse  has  ceased  to 
be  a  stream  and  become  a  sewer.  They 
were  justified  in  so  finding,  and  this  court 
will  not  lightly  overrule  them  on  a  point  of 
fact.  It  is  not  denied  that  drains  have 
been  connected  vnth.  this  stream  with  the 
assent  of  the  local  authority,  and  they 
have  treated  it  as  they  would  a  sewer 
which,  by  the  Public  Health  Act,  1875, 
is  vested  in  them.  The  respondents  are 
therefore  entitled  to  treat  this  watercourse 
as  a  sewer  (Travis  v.  Utaei/y  [1894]  1  Q.  B. 
233  ;  58  J.  P.  85).  If  this  watercourse  is 
closed  to  the  respondents,  then  there  will  be 
no  sewer  for  tnem  to  drain  into.  They 
referred  to  Vestry  of  St  Leonard,  Shore- 
ditch  V.  Fhelan.  [1896J  1  Q.  B.  633,  and 
JIainsworth  v.  West  Hiding  Rivers  Board 
(imreported),  heard  in  Divisional  Court, 
February  25th,  1902  ;  Eastioood  v.  H<ynley 
Urban  District  Council,  [1900]  1  Ch.  781 ': 
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64  J.  P.  792  ;  Attomev-GenercU  v.  Dorking 
Union  (1881),  20  Ch.  D.  595. 

DanckwertSj  K.C.,  in  reply.— A  stream 
does  not  become  a  sewer  merely  because 
sewaffe  has  been  turned  into  it.  He  re- 
ferred to  HainRWorth  v.  West  Riding  Rivers 
Boards  sujyra ;  Yorkshire  West  Riding 
Coimdl  V.  Holnifirth  Urban  Sanitary 
Authority,  [1894]  2  Q.  B.  842  ;  59  J.  P.  213. 
This  is  a  case  of  pollution  by  trade  effluent, 
and  a  distinction  has  been  drawn  between 
that  and  pollution  by  sewage  (Peebles  y. 
Osivaldtwistle  Urban  District  Council, 
[1897]  1  Q.  B.  384  ;  61  J.  P.  308).  He 
referred  to  the  Rivers  Pollution  Prevention 
Act,  1876  (39  &  40  Vict.  c.  76),  ss.  3, 20. 

Cur,  adv,  wit. 

The  judgment  of  the  court  (Lord  Alver- 
stone,  C. J.,  Wills  and  Channell,  JJ.),  was 
delivered  by  Lord  Alverstone,  C.J. — This 
was  an  appeal  against  the  decision  of  quarter 
sessions  on  a  summons  under  s.  12  of  the 
West  Riding  of  Yorkshire  Rivers  Act,  1894, 
in  respect  of  an  alleged  offence  under  s.  9 
of  that  Act,  taken  out  by  the  Yorkshire 
Rivers  Board  against  Reuben  Gaunt  &  Sons. 
Limited.  The  complaint  was  of  an  alleged 
pollution  of  the  Farsley  Beck  a  little  above 
its  junction  with  the  Stanningley  or  Bariey 
Beck.  The  court  of  petty  sessions  found  in 
favour  of  the  appellants,  the  Rivers  Board, 
and  this  decision  was  reversed  by  the  court 
of  quarter  sessions.  The  case  was  twice 
argued,  once  on  October  31st,  when,  unfor- 
tunately, owing  to  some  mistake,  the  respon- 
dents aid  not  appear,  and,  after  hearing 
Mr.  Danckwerts,  we  gave  judgment  for  the 
appellants  on  the  ground  that  we  thought 
that  on  the  evidence  it  did  not  appear  that 
there  was  any  suggestion  of  sewage  being 
sent  in  as  of  right  or  under  any  statutory 
or  other  lawful  authority  in  the  part  of  the 
beck  in  which  the  defendants  discharge  their 
effluent,  nor  of  any  attempt  by  the  local 
authority  of  Farsley  to  turn  the  old  ditch 
into  a  sewer.  We  thought  that  it  did  ap- 
pear that  parts  of  it  were  from  time  to  time 
culverted  and  covered  over,  but  that,  if  it 
was  a  stream,  the  mere  making  it  run 
underground  for  any  distance  for  any 
reason  could  not  prevent  it  retaining  its 
natural  condition  as  a  stream  or  water- 
course. On  the  further  argument  we  had 
the  advantage  of  an  able  argument  from 
Mr.  Waugh  on  behalf  of  the  r&s^ndents, 
and  on  hearing  Mr.  Danckwerts  m  reply, 
and  the  point  appearing  to  us  to  be  one  of 
considerable  difficulty  we  took  time  to  con- 
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aider  our  judgment.  Before  considering 
the  judgment  of  the  court  of  quarter  ses- 
sions, and  whether  it  is  open  to  objection 
upon  any  of  the  grounds  raised  by  the  ap- 
pellants, it  is,  we  think,  desirable  to  con- 
sider, first,  the  law  applicable  to  such  a 
case,  and,  secondly,  the  facts  as  we  under- 
stand them  to  have  been  established  by  the 
evidence.  As  regards  the  law,  there  is,  we 
think,  no  doubt  that  a  natural  stream  or 
watercourse  may  cease  to  be  a  stream  or 
watercourse^  and  may  become  a  sewer  into 
which  certain  persons  may  acquire  certain 
rights  of  drainage.  Without  attempting  to 
enumerate  all  the  states  of  facts  which  may 
give  rise  to  such  a  condition  of  things,  if  the 
original  supply  of  water  has  been  cut  off 
and  the  channel  has  been  used  for  a  number 
of  years  merely  for  the  conveyance  of 
sewage,  it  may  undoubtedly  become  a  sewer, 
as  in  the  case  of  Falconar  v.  South  Shields 
Corporation  (1895),  1 1  T.  L.  R.  223.  A  nd  if, 
even  although  the  natural  flow  of  water  has 
not  wholly  ceased,  a  watercourse  had  for  a 
number  of  years  been  treated  by  the  sani- 
tary authority  as  a  sewer,  and  persons  had 
been  allowed  as  of  right  to  connect  their 
drains  with  it,  it  seems  to  us  to  be  quite 
possible  that  the  local  authority  might  not 
be  able  to  set  up  as  against  persons  desiring 
or  continuing  to  drain  into  that  sewer  that 
it  is  not  a  sewer.  If  an  old  watercourse 
has  ceased  to  be  a  watercourse  and  has 
become  a  sewer  owners  or  occupiers  of  pre- 
mises within  the  district  undoubtedly  have 
certain  rights  under  s.  21  of  the  Public 
Health  Act,  1875.  and  if  in  the  West  Riding 
under  s.  10  of  the  West  Riding  of  York- 
shire Rivers  Act,  1894  ;  and  the  fact  that  the 
sewer  discharges  into  a  watercourse  does  not 
deprive  the  owner  or  occupier  of  such  right 
(Jiroum  V.  Dunstable  Corporation,  [18991 
2  Ch.  378 ;  Airdey  v.  Jiirkeaton  Local 
Board {ism\  60  L.  J.  Ch.  734  ;  57  J.  P.  36). 
Whether  the  right  extends  to  refuse  from 
manufacturing  premises  has  not  been  argued 
before  us,  but  it  was  decided  that  it  did  by 
Charles,  J.^  in  Peebles  v.  Oswaldtwistle 
Urban  District  Coimcil,  [1897]  1  Q.  B.  384  ; 
61  J.  P.  308,  and  b>;  Byrne,  J.,  in  East- 
wood Brothers,  Limited  v.  Honley  Urban 
District  CoimcU,  [1900]  1  Ch.  781,  whose 
decision  was  affirmed  by  the  Court  of 
Appeal,  [1901]  1  Ch.  645;  64  J.  P.  792. 
If,  therefore,  the  channel  into  M'hich  the 
defendant  discharged  is  a  sewer  the  appeal 
ought  to  be  dismissed.  On  the  other  hand, 
the  mere  fact  that  sewage  has  been  dis- 
charged for  a  number  of  years  into  a  water- 
course, so  that  the  watercourse  has  been 
polluted,  is  not  of  itself  sufficient  to  turn 
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the  watercourse  into  a  sewer.  For  this 
there  is  abundant  authority,  and  we  have 
recently  in  this  court  acted  on  that  view  in 
more  than  one  case.  It  is  important  to 
consider  how  far  the  question  is  affected  by 
direct  enactment.  By  s.  45  of  the  Public 
Health  Act,  1848  (U  ck  l2  Vict.  c.  63),  local 
boards  were  empowered  to  repair  and  to 
make  such  sewers  as  were  necessary  for 
effectuallv  draining  their  district.  That  Act 
contained  no  express  provision  dealing  with 
the  question  of  the  discharge  of  sewers 
into  watercourses,  but  by  s.  4  of  the  Local 
Government  Act,  1858,  Amendment  ActL 
1861  (24  &  25  Vict.  c.  61),  empowering  local 
boards  to  exercise  without  their  distnct  the 
powers  of  s.  45  of  the  Act  of  1848,  it  was  pro- 
vided that  nothing  therein  contained  should 
g' ve  local  boards  power  to  construct  any  out- 
11  drain  or  sewer  for  the  purpose  of  convey- 
ing sewage  into  any  natural  watercourse  or 
stream  until  such  sewage  was  freed  from  all 
foul  or  noxious  matter.  This  section  was 
re-enacted  by  s.  17  of  the  Public  Health 
Act  1875  (38  <k  39  Vict.  c.  55).  Section  4 
of  tne  Rivers  Pollution  Prevention  Act,  1876 
(39  &  40  Vict.  c.  75),  made  it  an  offence  to 
permit  any  poisonous  or  noxious  liquid  to 
oe  carried  into  any  stream.  The  result  of 
the  authorities  and  the  statutes  appears  to 
be  that  if  prior  to  1861  the  watercourse  had 
become  a  sewer,  the  respondents  had  the 
right  of  discharging  their  effluent  into  it, 
and  it  would  be  the  duty  of  the  local  autho- 
rity to  prevent  the  sewage  being  discharged 
into  the  Stanningley  or  Bagley  Beck.  If. 
on  the  contrary,  the  portion  of  the  channel 
into  which  the  defendants  discharge  their 
effluent  still  is  a  natural  watercourse  and 
not  a  sewer,  the  respondents  have  no  right 
to  discharoe  their  effluent  into  that  water- 
course. Further,  we  think  that  after  the 
passing  of  the  Acts  of  1861,  1875,  and  1876, 
the  lo^  authority  could  not  merely  by  the 
illegal  act  of  discharging  sewage  into  a 
watercourse  make  that  watercourse  a  sewer. 
The  real  difficulty  is  to  ascertain  what  the 
court  of  quarter  sessions  intended  to  find. 
Referring  to  the  Ordnance  map,  J.  H.  H. 
No.  1,  which  was  the  plan  used  at  the 
hearing  before  the  quarter  sessions,  it 
appears  that  the  Farsley  Beck  at  its  point 
of  junction  with  the  Stanningley  or  Bagley 
Beck  took  originally  the  comoined  flow  of 
three  small  streams,  one,  the  northerly  one, 
which  rose  near  field  801  and  passed  by 
the  letter  £.,  one  called  the  main  feeder, 
which  commenced  somewhere  to  the  west- 
ward of  field  845  and  passed  in  the  direc- 
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tion  of  StoneyRoyd,  and  one,  the  southerl3^ 
somewhere  to  the  westward  of  H.  and 
foimd  its  way  northward  till  it  joined  the 
main  feeder  somewhere  below  the  mill  pond 
near  the  Sunny  Bank  mills.  The  effluent 
water  from  the  respondents'  mills  went  into 
the  channel  below  the  point  marked  A. 
We  think  that  the  evidence  clearly  estab- 
lishes that  the  old  beck  or  channel  from  H. 
to  some  point  about  G.  had  for  a  great 
many  years  carried  nothing  but  the  sewage 
of  the  various  houses  built  upon  the  streets 
to  the  riffht  and  left  of  the  town  stree^ 
and  of  the  streets  themselves,  and  had 
become  a  sewer.  As  regards  this  part  there- 
fore of  the  old  watercourse,  the  test  laid 
down  by  Lord  Lindley  in  Falconar  v. 
South  Shields  Carporatum  (1895),  11  T.  L.  R. 
223,  applies  and  it  seems  to  us  that  it  is  a 
sewer  and  not  a  watercourse.  From  a  point 
opposite  G.  down  to  A.  the  position  of 
matters  appears  to  us  by  no  means  to  be 
clearly  ascertained.  The  main  feeder  un- 
doubtedly did  bring  down  a  considerable 
amount  of  pure  water,  which  was  at  times 
taken  into  the  mill-dam  and  used  for  manu- 
facturing purposes  by  the  Sunny  Bank 
mills.  In  wet  times  there  was  a  further 
considerable  flow  of  water  which  did  not 
go  into  the  mill-dam.  We  think  the 
evidence  also  shows  that  there  was  a  run 
of  pure  water  from  the  stream  which 
existed  down  to  and  at  E.,  and  which  joined 
the  main  feeder  at  some  point  between 
E.  and  D.  and  ran  with  the  sewage  which 
was  discharged  from  sewer  H.  to  G.  into 
the  Stanningley  or  Bagley  Beck,  between 
points  H.  and  G.  As  we  have  said  already, 
the  local  authority  connected  many  of  the 
sewers  from  the  side  streets  with  the  old 
Natural  watercourse;  it  is  possible  that 
they  also  did  so  at  some  point  between 
G.  and  D.,  but  as  to  this  the  evidence 
is  not  clear,  and  there  is  no  evidence  as  to 
the  date  at  which  they  allowed  any  such 
connection  to  be  made,  though  it  is  stated 
that  the  drains  into  the. channel  between 
H.  and  G.  had  existed  for  forty  or  fifty 
years.  The  judgment  of  the  quarter  ses- 
sions was  as  follows :  ^^  The  court  are 
unanimouslv  of  opinion  that  this  appeal 
must  be  allowed,  and  I  would  just  refer 
for  a  moment  to  the  judgment  of  Lind- 
LEY,  L.J.,  in  a  case  which  was  quoted, 
which  shows  that  at  any  rate  it  is  possible 
that  a  stream  may  be  converted  into  a 
sewer.  He  says  :  "  In  days  gone  by  the 
stream  was  a  purely  agricultural  stream,  but 
by  degrees  it  had  changed  its  character 
completely,  and  it  had  become  a  sewer  in 
the    ordinary   sense    of  the  word,  viz.,  a 

M  139 


THE  JUSTICE  OP  THE  PEACE. 


We0T  Bidiko  of  Yobkshire  Rivebs 
Board  v.  Beuben  Gaunt  <b  Sons, 
Limited. 

channel  for  the  reception  and  carrying 
away  of  sewa^."  Now,  we  have  adopted 
practically  this  opinion,  and  we  are  led  in 
a  great  measure  to  that  not  only  by  the 
circumstances  of  the  case  and  by  the  evi- 
dence which  has  been  brought  before  us, 
but  by  the  very  striking  fact  of  the  small 
capacitv  of  the  natural  stream  as  compared 
with  the  work  it  is  doing  as  a  means  of 
carrying  away  sewage.  And  it  has  also 
been  covered  over  and  converted  into  what 
people  would  consider  to  be — they  don't 
quite  distinguish  and  say  sewer — ^but  they 
call  them  drains ;  and  it  has  been  covered 
•over  in  this  way  for  so  many  years  that  it 
.throws  a  little  light  on  the  view,  at  any 
rate,  that  we  take  of  it.  We  are  aware 
that  it  is  a  serious  and  important  decision, 
and  we  think  it  must  not  be  taken  too 
much  as  a  precedent  in  every  case,  because 
the  circumstances  are  so  very  exceptional 
that  each  case  in  fact  must  as  time  goes  by 
be  decided  on  its  merits.  We  have  tried  to 
do  justice  to  the  merits  of  this  case,  and  we 
believe  it  is  right  that  this  application 
should  be  allow^,  and  we  are  unanimous.^ 
If  the  judgment  of  the  court  of  quarter 
sessions  is  to  be  taken  to  be  a  finoing  of 
fact  that  the  watercourse  at  the  point  at 
which  the  respondents  discharge  their 
effluent  had  for  a  long  period  ceaised  to  be 
to  any  substantial  extent  a  channel  for  the 
flow  of  natural  water,  and  had  become  a 
channel  substantially  for  the  carriage  of 
sewage  only,  and  if  there  was  evidence  to 
suppjort  such  findinf^,  we  should  not  in  our 
opinion  be  justified  in  overruling  that  find- 
ing, unless  we  come  to  the  opinion  that  the 
justices  in  arriving  at  that  conclusion  ha4 
wrongly  directed  themselves  on  some  matter 
of  law  •  but,  having  regard  to  the  evidence 
to  which  we  have  referred,  it  seems  to  us 
by  no  means  clear  that  the  justices  did 
consider  whether  the  portion  of  the  water- 
course [from  G.  down  to  A.]  had  been 
treated  as  a  sewer.  Further,  it  seems 
to  us  that  the  matter  upon  which  they 
have  placed  some  reliance — namely,  the 
covering  over  of  the  drain — was  wnoUy 
immaterial  unless  that  covering  oyer  had 
been  done  by  the  local  authority  in  order 
to  turn  the  watercourse  into  a  sewer  ; 
whereas  it  seems  undisputed  on  the  evi- 
dence that  this  covering  over  had  been 
done  entirely  by  the  riparian  proprietors  for 
their  own  purposes.  We  think  that  the 
case  really  requires  further  investiflation, 
and  that  under  the  power  conferrea  upon 
us  by  s.  14  (3)  of  the  Act  of  1894,  we  ought 
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to  order  a  new  trial  with  the  view  that  the 
true  position  of  the  part  of  the  watercourse 
from  the  junction  of  the  main  and  southerly 
feeder  to  the  point  at  which  the  defen- 
dants discharj^  their  effluent  may  be  con- 
sidered, and  in  order  that  the  court  may 
have  evidence  brought  before  it  as  to  when 
and  under  what  circumstances,  if  at  all,  the 
local  authority  allowed  sewers  or  drains  to 
be  connected  with  that  part  of  the  channel. 
The  case  is  certainly  of  importance,  because 
if  the  local  authorities  have  so  acted  as  to 
give  owners  or  other  occupiers  the  right  to 
drain  into  a  channel  the  duty  of  preventing 
the  sewage  of  that  channel  being  dis- 
charged into  a  watercourse  would  rest  with 
the  local  authority.  The  argument  has 
brought  out  into  relief  the  point  to  which 
the  evidence  should  be  directed,  namely, 
whether  the  channel  at  the  point  at  which 
the  respondents  discharge  their  effluent  has 
by  the  lawful  operation  of  the  sanitary 
authority  become  a  sewer  into  which  the 
respondents  have  a  right  to  discharge. 

Com  remitted  accordingly. 

Solicitors  for  the  appellant :  Clement, 
Williams  &  Co.,  for  Trevor  Edwards,  Wake- 
field. 

Solicitors  for  the  respondents:  Van 
Sandau  <b  Co.,  for  Mills  6l  Co.,  Hudders- 
field. 
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Afarch  25,  26,  1903. 

Hudson  v.  Bbidge. 

Sale  of  food  and  drugs  —  Compounded 
drug— Drug  liable  to  decomposition — 
Certificate  of  analyst  —  Standard  — 
British  Pharmacopoeia — Sale  of  Food 
and  Drugs  Act,  1876  (38  &  39  Vict 
c.  63),  ss.  18,  21,  schedule  to  s.  18. 

The  appellant^  a  chemist^  was  summoned 
for  selling  to  Ui>e  respondent  a  druoj 
known  as  vinegar  of  squillsy  not  of  toe 
nature,  substance  arid  quality  demanded 
contrary  to  s,  Q  of  the  Sale  of  Food 
and  Drugs  Act,  1875.  The  analyst 
gave  a  certificate  as  follows :  "  /,  the 
undersigned  jniblic  analyst,  do  hereby 
certify  that  1  received  on  January  1th, 
1902,  tt  sample  of  vinegar  of  squills  for 
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awdyiis  (^hUh  then  weighed  about 
3  ozs,)  ana  have  arudyeed  the  eame,  and 
declare  the  result  tohea^  Mlowe  :  I  am 
of  opmion  that  it  is  deficient  in  acetic 
add  to  the  extent  of  40  per  cent.  This 
opinion  is  Ixised  upon  the  fact  that  the 
samjiLe  contained  only  2*5  per  cent,  of 
acetic  a/nd^  whereas  it  should  have  con- 
tained at  least  4'2  per  cent,  of  a4xtic 
add."  Nothing  loas  said  under  the 
head  of  observations^  and  the  analyst 
did  not  report  whether  any  change  had 
taken  place  in  the  constttution  of  the 
article  that  would  interfere  with  the 
analysis.  The  British  Pharmacopoeia 
does  not  jjrescribe  the  qttantity  of  acetic 
acid  which  should  be  present  in  the 
compounded  drug.  It  defines  the  con- 
stituents in  maJcing  the  same,  the  result 
being  that  4'2  of  acetic  add  is  origin 
nally  brought  in  as  an  ingredient. 
A  small  and  varying  portion  of  this  is 
lost  during  jfrocess  of  manvfacture^  and 
a  further  gradual  diminution  laJces 
place  more  or  less  rapid  according  to 
the  care  used  vn  storaae.  It  was  proved 
that  it  was  not  possible  to  determine 
by  cLnalysis  whether  the  deficiency  of 
acetic  add  arose  from  imperfect  compli- 
ance vfith  the  process  of  manufacture  as 
prescribed  bv  the  British  PharmacopoeiOy 
and  the  whole  deficiency  might  have 
been  caused  by  the  subsequent  process  of 
decomposition.  The  disappearance  of 
acetic  acid  does  not  affect  the  quality  of 
this  drua.  The  decomposition  of  vinegar 
of  squills  does  not  tender  the  article 
incapable  of  accurate  analysis  as  milk 
or  butter. 

Held,  that  the  British  Pharmacopoda  does 
not  prescribe  anv  standard  for  vinegar 
of  squills,  but  only  prescribes  the  proper 
process  of  mantifdcturef  and,  Jurtnery 
that  vinegar  of  squills  is  an  article 
liable  to  aecompodtiontdthin  the  mean- 
ing of  the  note  to  the  schedule  prescribing 
the  form  of  the  certificate,  and  that  the 
certificate  ims  badj  no  notice  of  such 
decompodtion  having  been  referred  to 
by  the  analyst  in  his  certificate,  and, 
semble,  that  the  defect  could  not  be 
cured  oy  calling  the  analyst. ' 

Case  stated  by  instices  in  and  for 
the  county  of  Middlesex  acting  for  the 
Edmonton  petty  sessional  division. 

At  a  court  of  suminarv  jurisdiction  an 
information  was  pref en-ed  by  Arthur  liddall 
Bridge  (hereinafter  called  the  respondent), 
under  the  Sale  of  Food  and  Drugs  Acts, 
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1875  to  18d9,  against  Sidney  Charles  Hudson 
(hereinafter  called  the  appellant),  for  that 
the  ap^Uant  on  January  7th.  1902,  at 
the  pansh  of  Tottenham,  in  the  county 
aforesaid,  did  unlawfully  sell  to  and  to  the 
prejudice  of  the  said  Arthur  Liddall  Bridge, 
the  purchaser,  a  certain  compounded  dru^, 
whicn  was  not  composed  of  ingredients  in 
such  proportions  as  the  compounded  drug, 
to  wit,  vinegar  of  squills,  demanded  by  sucn 
purchaser  ought  to  have  been  composed,  but 
was  deficient  to  the  extent  of  40  per  cent, 
in  acetic  acid,  being  one  of  such  ingredients, 
which  information  was  heard  on  May  1st, 
1902,  and  the  appellant  was  convicted 
subject  to  this  case. 

iTpon  the  hearing  of  the  said  information 
the  following  facts  were  proved  or  admitted 
before  us  :  On  January  7th,  1902,  the  respon- 
dent went  to  the  shop  of  the  appellant  at 
601,  Green  Lanes,  Tottenham,  where  the 
appellant,  who  is  a  chemist  and  druggist, 
carries  on  his  business,  and  asked  the  appel- 
lant for  6  ozs.  of  vinegar  of  squills. 

The  respondent  was  supplied  bv  the 
appellant  with  fluid  from  a  stock  bottle. 
Tne  respondent  paid  7d,  for  the  fluid,  and 
told  the  appellant  it  was  for  analysis  by  the 
public  ancJyst,  and  divided  the  sample  into 
three  parts,  gave  one  part  to  the  appellant 
and  forwarded  one  part  to  the  public  analyst 
for  analysis.  The  public  analyst  gave  a 
certificate,  a  copy  whereof  was  served  on  the 
appellant  and  which  is  exhibited  hereto 
and  marked  "A."  stating  that  in  the 
analyst's  opinion  the  sample  ne  had  analysed 
was  deficient  in  acetic  acid  to  the  extent  of 
40  per  cent,  that  this  opinion  was  based  on 
fact,  that  the  sample  contained  2'5  per  cent 
of  acetic  acid,  whereas  it  should  have  con- 
tained 4'2  per  cent,  of  acetic  acid.  The 
said  certificate  of  the  analyst  contained 
nothing  under  the  heading  of  observations 
in  the  certificate,  and  the  analyst  did  not 
report  in  the  said  certificate  whether  any 
change  had  taken  place  in  the  constitution 
of  the  article  that  would  interfere  with  the 
analysis.  The  British  Pharmacopoeia  does 
not  prescribe  the  quantity  of  acetic  acid 
which  should  be  present  in  the  compounded 
drug,  but  prescribe  the  mode  of  preparation 
and  the  proportion  of  the  constituents.  It 
also  defines  one  of  the  constituents,  namelv, 
dilute  acetic  acid,  as  containing  a  specinc 
quantity  of  acetic  acid,  the  result  bein^  that 
4*2  per  cent  of  acetic  acid  is  originally 
brought  in  as  an  ingredient.  A  small  and 
varying  portion  of  this  quantity  is  lost 
during  tne  process  of  manufacture,  and 
according  to  the  respondent's  evidence  4*1, 
and  according  to  the  appellant's  evidence, 
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not  more  than  3'89,  of  acetic  acid  remains  in 
the  newly-finished  drug  when  properljr  com- 
pounded, A  further  gradual  ainunution  of 
acetic  acid  takes  place  under  any  conditions, 
but  which  is  more  or  less  rapid  according  to 
the  care  used  in  storage,  and  arises  from  a 
form  of  decomposition  which  produces 
fun^id  growth  also  from  evaporation  and 
possibly  also  from  aceteylation,  due  to  the 
presence  of  glucosides  and  calcium  salts. 
It  is^  not  possible  to  determine  by  analysis 
whether  the  deficiency  of  acetic  acid  arises 
from  imperfect  compliance  ^dth  the  pre- 
scribed process  of  manufacture  or  from 
subsequent  diminution,  and  the  whole 
deficiency  found  in  the  sample  in  question 
might  have  been  caused  by  the  process 
of  decomposition  if  sufficiently  advanced. 
Evidence  was  also  adduced  on  behalf  of 
the  appellant  that  the  disapi)earance  of 
acetic  acid  from  the  drug  was  immaterial, 
as  its  only  purjxwe  was  to  extract  the 
medicinal^roperties  from  the  squills.  The 
decomposition  to  which  vinegar  of  squills 
is  liable  is  not  of  such  a  kind  as  to  render 
the  article  incapable  of  accurate  analysis, 
and  in  that  respect  differs  from  the  decom- 
position of  milk,  butter  and  the  like. 

On  the  part  of  the  appellant  it  was 
contended :  (a)  That  the  certificate  of  the 
analyst  did  not  comply  with  the  require- 
ments of  the  Food  and  Drugs  Act,  1875 
(38  <k  39  Vict.  c.  63),  for  the  reason  that 
while  vinegar  of  squills  was  proved  or  ad- 
mitted to  l)e  liable  to  decomposition,  yet 
the  said  certificate  contained  no  report 
stating  whether  any  change  had  taken  place 
in  the  constitution  of  the  article  that  would 
"interfere  with  the  analysis,  (b)  That 
there  was  no  evidence  to  show  that  there 
was  a  sale  to  the  prejudice  of  the 
purchaser,  or  that  the  quantity  of  acetic 
acid  remaining  after  manufacture  was 
material,  (c)  That  there  was  no  evidence 
of  any  standard  of  quality  of  vine^r  of 
squills,  or  of  any  standard  quantity  of 
acetic  acid  being  recognised  in  vinegar  of 
squills. 

On  the  part  of  the  respondent  it  was 
contended  :  (a)  That  the  certificate  was 
valid  and  complied  with  the  requirements 
of  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  was  in  accordance  with  the  form  in 
the  schedule  to  that  Act.  (b)  That  vinegar 
of  squills  was  an  article  wnich,  although 
liable  to  decomposition,  was  not  liable  to 
decomposition  within  the  meaning  of  the 
Sale  of  Food  and  Drugs  Act,  1 875.  (c)  That 
although  there  is  no  standard  for  the  quan- 
tity of  acetic  acid  in  the  compounded  drug, 
vinegar  of  squills,  in  the  British  Pharma- 
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copceia^  such  a  standard  can  be  and  is 
approximately  fixed  by  inference,  and  that 
to  comply  with  the  standard  so  arrived  at 
vinegar  of  sauills  must  contain  4*2  per  cent, 
of  acetic  acia. 

The  justices  were  of  opinion  that  vinegar 
of  squills  is  an  article  liable  to  decomposi- 
tion, but  that  such  decomposition  is  not 
decomposition  within  the  meaning  of  the 
schedule  to  the  Food  and  Druffs  Act,  1875, 
and  therefore  that  the  certincate  of  the 
analyst  was  valid  and  sufficient.  That 
there  is  a  standard  for  the  quantity  of 
acetic  acid  which  should  be  present  in 
vinegar  of  squills  resulting  from  its  prepara- 
tion as  directed  by  the  British  Pharma- 
copoeia, and  that  such  standard  is  within 
the  limits  of  3*8  and  4'2  per  cent.  That  no 
appreciable  diminution  of  acetic  acid  con- 
tained in  the  drug  took  place  after  the  sale 
and  prior  to  the  analysis.  That  having 
regard  to  the  extent  of  the  deficiency  of 
acetic  acid,  howsoever  arising,  the  drug 
sold  was  not  composed  of  the  ingredients  in 
such  proportions  as  demanded  by  the  pur- 
chaser, and  that  the  sale  was  accordingly  to 
his  prejudice,  and  that  it  was  not  material 
to  consider  wnether  the  medicinal  properties 
of  the  drug  were  affected  by  the  deficiency. 
The  justices  held  that  an  offence  had  been 
proved  under  the  Food  and  Drugs  Acts,  and 
convicted  the  appellant  as  aforesaid. 

The  questions  upon  which  the  opinion 
of  the  court  was  desired  were  : 

(1)  Whether  the  justices  were  right  in 
holding  upon  the  facts  stated  that  the 
certificate  of  the  analyst  was  valid  and 
sufficient. 

(2)  Whether  they  were  right  in  holding 
upon  the  facts  stated  that  there  is  any 
standard  for  the  percentage  of  acetic  acid 
which  should  be  present  in  vinegar  of 
squills. 

(3)  Whether  they  were  right  in  holding 
upon  the  facts  stated  that  there  was  any 
sale  to  the  prejudice  of  the  purchaser. 

If  the  court  should  be  of  opinion  that 
upon  the  facts  stated  the  certincate  of  the 
analyst  was  not  valid  and  sufficient,  or 
that  upon  the  facts  stated  there  was  no 
standard  for  the  percentage  of  acetic  acid 
which  should  be  present  in  vinegar  of 
squills,  or  that  there  was  no  sale  to  the 
prejudice  of  the  purchaser,  the  conviction 
was  to  be  quashed,  otherwise  to  stand. 

H,  Avory.  K.C.  {  Vait^han  Williams  with 
him),  for  the  appellant. — There  are  three 
points  raised  in  this  case.  The  first  is 
whether  the  certificate  is  good  ;  the  second, 
whether  there  is  any  standard  at  all  for  this 
article,   vinegar  of  squills,  by  which  the 
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justices  could  judge  ;  and,  thirdly,  whether 
there  was  any  sale  to  the  prejudice  of  the 
purchaser.  As  to  the  first  point,  the 
schedule  to  the  Sale  of  Food  and  Drugs 
Act,  1876,  gives  the  form  of  the  certificate, 
and  the  note  to  the  form  sa^rs :  "  If  this  is 
an  article  liable  to  decomx)osition,  then  the 
certificate  must  state  on  its  face  whether 
any  change  has  taken  place  that  would 
interfere  with  the  analysis."  In  the  present 
case  that  has  not  been  done,  and  the  respon- 
dents were  not  entitled  to  put  it  in  or  treat 
it  as  evidence.  If  the  certificate  is  defec- 
tive, then  there  is  no  proof  in  the  case,  and 
it  is  not  sufficient  to  find  after  other 
evidence  that  the  decomposition  is  not  of 
such  a  nature  as  to  interfere  with  the 
analysis,  because  it  is  the  duty  of  the 
analyst  himself  to  report  as  to  that  in  his 
certificate,  and  he  has  not  done  so.  The 
finding  of  the  justices  cannot  get  rid  of 
the  statutory  enactment.  Secondly,  as  to 
whether  there  is  any  standard  for  this 
article,  until  Bickins  v.  Handersan,  [1901] 
1  Q.  B.  437  ;  65  J.  P.  262,  there  was  no 
absolute  authoritv  as  to  what  standard 
should  be  appliea  to  any  drug  sold.  By 
that  case  it  was  decided  that  in  the  case  of 
an  article  specified  in  the  British  Fharma- 
copceia,  the  standard  set  up  by  that  is  to 
be  accepted  by  the  court.  In  that  case 
there  was  a  clear  test  which  the  justices 
could  apply  to  the  substance  in  question, 
but  there  is  no  such  test  here.  There  is  no 
standard  as  to  the  amount  of  acetic  acid 
which  vinegar  of  squills  is  to  contain  when 
sold,  but  only  how  much  it  should  contain 
when  made.  The  lustices  therefore  have 
not  found  any  stanaard  for  the  quantity  of 
acetic  acid  which  ought  to  be  present  in 
vinegar  of  squills  at  tne  time  when  it  was 
sold.  In  the  case  of  an  article  which  is 
liable  from  natural  causes  to  decomposition 
it  is  essential  that  the  justices  should  find 
what  is  the  standard  which  an  ordinary 
purchaser  may  reasonably  expect.  It 
makes  no  difference  to  its  goodness  whether 
it  contains  two  per  cent,  or  three  per  cent, 
of  acetic  acid. 

Compton  Smith  {J.  C  Earle  with  him), 
for  the  respondent.— As  to  the  first  point, 
that  the  certificate  is  bad,  the  analyst  who 
gave  it  also  give  evidence  under  s.  21  of 
the  Sale  of  Food  and  Drugs  Act,  1876. 
[Lord  Alverstone,  C.J.—I  cannot  think 
the  fact  of  the  analyst  being  called  would 
cure  a  certificate  otherwise  fiad.]  It  would 
cure  it  by  waiver.  If  the  note  to  the  form 
of  the  schedule  is  looked  at,  the  words 
"any  article  liable  to  decomposition,"  on 
the  doctrine  of  ^sdem  genens,  me^n  any 
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article  liable  to  decomposition,  such  as 
milk  and  butter.  This  article,  it  is  true, 
belongs  to  the  class  of  articles  which  do 
deconipose,  but  such  decomposition  does 
not  afiect  the  analysis,  and  that  is  found  as 
a  fact.  There  is  Aprimd  facie  case  on  the 
certificate.  If  the  article  is  not  decom- 
posed, then,  according  to  the  schedule,  the 
analyst  is  under  no  liability  to  pnt  in  any 
note  with  regard  to  decomposition  ;  and. 
looking  at  the  certificate  alone,  it  may  well 
be  that  this  article  was  always  deficient. 
As  to  the  second  point,  it  was  decided  in 
Dickins  v.  Ha/nderaon,  supra,  that  ratio  is 
sufficient.  [Lord  Alverstone,  C.J. — That 
is  not  disputed,  but  then  it  must  be  ratio 
for  certain  purposes,  and  what  is  said  here 
is  that  for  the  future  purpose  of  the  com- 
position of  the  article  as  sold  no  ratio  is 
given  in  the  British  Pharmacopoeia.]  When 
a  medicine  is  asked  for,  one  must  be  supplied 
with  the  constituent  elements  or  the  ingre- 
dients in  it  according  to  the  British  Pharma- 
copoeia. [Lord  Alverstone,  C.  J  .—That  says 
tlmt  the  squills  when  made  up  should  have  a 
certain  percentage  of  acetic  acid.  What 
is  there  to  show  that  there  must  always 
be  that  percentage  if  decomposition  from 
keeping  reduces  the  percentage  of  acetic 
acia?]  The  purchaser  is  entitled  to  the 
squills  fresh.  It  is  true  there  is  no  definite 
standard  fixed,  but  having  regard  to  the 
formula  given,  the  justices  were  justified  in 
inferring  that  a  certain  amount  of  acetic 
acid  ought  to  be  in  the  mixture.  He  cited 
White  V.  Bytmter  (1887),  19  Q.  B.  D.  682  ; 
61  J.  P.  821. 

Lord  Alverstone,  C.J.— There  are  in 
substance  tTro  substantial  objections  raised 
to  this  conviction.  I  sav  two,  because  the 
two  last  questions  really  raise  the  same 
point  in  a  different  shape.  The  first  one  is 
whether  the  justices  were  riffht  in  holding 
that  the  certificate  of  the  analyst  was  valid 
and  sufficient.  I  will  deal  with  that  one 
first,  because,  although  I  do  not  think  it  is 
absolutely  necessary  to  decide  that  point  in 
this  case,  the  discussion  which  we  have 
heard  has  brought  out  in  relief  the  import- 
ance of  the  certificate  and  the  importance 
of  the  directions  with  regard  to  tne  certi- 
ficate being  complied  with.  The  statute, 
by  s.  20.  provides  that  when  the  analyst 
has  analysed  an  article  and  has  given 
his  certificate,  from  which  certificate  it 
may  appear  that  an  offence  against  some 
one  of  the  provisions  of  the  Act  has  been 
committed,  the  person  causing  the  analysis 
to  be  made  may  take  proceedings,  etc.,  and 
that  means,  as  I  said  in  Ghulaer  v.  Jiook, 
[I90I]  2  K.  B.,  at  p.  296,   the  certificate 
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ought  to  contain  in  itself  sufficient  materials 
to  enable  the  magistrates  to  form  a  judg- 
ment on  those  materials  whether  the 
offence  charged  has  been  committed.  Now, 
the  objection  to  this  certificate  is  that  the 
analyst  did  not  comply  with  a  mandatory 
direction  contained  in  the  schedule  to  the 
Act.  The  section  says  that  the  cer- 
tificate of  the  analyst  shall  be  in  the  form 
set  forth  in  the  schedule,  or  to  the  like 
effect.  Then  there  are  the  directions  as  to 
the  percentages,  and  then  comes  this  direc- 
tion :  "  In  the  case  of  a  certificate  regard- 
ing milk,  butter,  or  any  article  liable  to 
decomposition,  the  analyst  shall  specially 
report  whether  any  change  had  taken  place 
in  the  constitution  of  the  article  that 
would  interfere  with  the  analysis."  This 
certificate  says  nothing  about  the  article 
being  liable  to  decomposition,  and  contains 
no  statement  that  no  change  has  taken 
place  which  would  interfere  with  the 
analysis.  It  is  said  that  that  defect  in  the 
certificate  was  cured  by  the  presence  of  the 
analyst,  his  examination  in  court,  and  the 
findmg  or  view  of  the  court,  stated  in 
the  case,  that  the  decomposition  to  which 
vinegar  of  squills  is  liable  is  not  of  such  a 
kind  as  to  render  the  article  incapable  of 
accurate  analysis,  and  in  that  respect  differs 
from  the  decomposition  of  milk,  butter  and 
the  like.  Now,  although,  as  I  have  said 
already.  I  don't  think  it  is  necessary  finally 
to  decide  this  point,  I  wish  to  say  that  I 
myself  am  by  no  means  satisfied  tnat  such 
a  defect  can  be  so  cured,  and  I  wish  to 
express  my  opinion  that  at  any  rate  it  is 
extremely  important  that  in  all  cases  in 
which  the  article  is  liable  to  decomposition 
that  that  direction  should  be  fulfilled,  and 
it  is  a  statutory  condition  of  the  prosecu- 
tion that  a  certificate  shall  be  given 
showing  that  an  offence  has  been  com- 
mitted. If  the  article  is  one  in  which 
decomposition  can  have  any  bearing  upon 
the  offence,  I  am  of  opinion  that  direction 
ought  to  be  fulfilled^  and  I  abstain  from 
expressing  any  opinion  that  in  a  case  in 
which  decomposition  may  affect  the  condi- 
tion of  the  article  from  the  point  of  view  of 
an  offence  having  been  committed  or  not. 
the  absence  of  that  statement  can  be  cured 
by  evidence  given.  I  think  that  certainly 
in  all  cases  in  which  it  is  shown  that  the 
analyst  is  of  opinion  that  decomposition 
may  affect  the  result  of  the  analysis  he 
ought  to  comply  with  it.  I  do  not  wish  to 
go  further  in  this  case,  because  I  think  that 
the  second  objection  is  a  fatal  one.  Now 
the  second  objection  is  raised  in  Uiis  way  : 
"  Whether  the  justices  were  right  in  holding 
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upon  the  facts  stated  that  there  is  any 
standard  for  the  percentage  of  acetic  acid 
which  should  be  present  in  vinegar  of 
squills]  Whether  they  were  right  in  hold- 
ing upon  the  facts  stated  that  there  was 
any  sale  to  the  prejudice  of  the  purchaser  1" 
They  have  prefaced  that  by  a  finding  that, 
having  regard  to  the  extent  of  the  deficiency 
of  acetic  acid  however  arising— that  is  vei7 
important—the  drug  sold  was  not  composed 
of  the  ingredients  in  such  proportions  as 
demanded  by  the  purchaser,  and  that  the 
sale  was  accordingly  to  his  prejudice,  and 
that  it  was  not  material  to  consider  whether 
the  medicinal  properties  of  the  drug  were 
affected  by  the  deficiency.  As  I  understand 
that  finding  and  the  statement  of  that 
question,  it  amounts  to  this  :  The  justices 
come  to  the  conclusion  that  it  was  imma- 
terial to  consider  whether  or  not  there  was 
less  acetic  acid  in  the  article  as  sold  to  the 
purchaser  than  the  purchaser  would  have 
required  if  he  had  known  the  drug  had  been 
kept,  or  if  he  had  known  that  circumstances 
might  reduce  the  quantity  of  acetic  acid, 
bei^use,  if  made  first  in  the  way  described 
in  the  British  Pharmacopceia,  when  first 
made  it  would  have  considerably  more 
acetic  acid  than  this  was  found  to  have. 
That  seems  to  me  to  be  a  neglect  of  some 
of  the  fundamental  considerations  that  must 
arise  in  a  case  of  this  kind.  It  is  agreed 
that  the  article  as  stated  in  the  British 
Pharmacopoeia  (which  is  the  only  standard 
on  which  the  prosecution  relied),  if  made  in 
a  particular  way  will  originally  have  a 
certain  amount  of  acetic  acid  in  it,  but  it  is 
also  agreed  that  there  is  no  direction  in  the 
British  Pharmacopoeia  that  the  vinegar  of 
squills  of  commerce  or  the  vine|j;arof  squills 
produced  will  have  when  it  is  finished  a 
given  amount  of  acetic  acid  in  it,  or,  in  other 
words,  it  is  a  deduction  proved  in  evidence 
from  the  mode  of  manufacture.  It  is  not  a 
statement  to  be  found  in  the  British  Phar- 
macopoeia, nor  to  my  mind  is  it  by  any 
means  clear  that  a  purchaser  when  he  asks 
for  vine^r  of  squills  either  wants  the 
acetic  acid,  or  knows  anything  about  the 
amount,  or  is  supposed  to  know  anything 
about  the  amount,  and  therefore  it  seems  to 
me  that  that  whicn  they  have  excluded  from 
their  consideration,  namely,  the  materiality 
of  the  presence  of  that  element  in  syrup  of 
squills  was  a  matter  which  they  certainly 
ought  to  have  considered.  One  may  state  it 
in  anoUier  way,  as  I  ventured  to  state  it  a  few 
moments  ago,  vinegar  of  squills  properly 
made  will  contain  4'2  of  acetic  acid;  that 
vinecar  of  squills  if  properly  kept,  not  negli- 
gently kept,  win  by  the  internal  action  of 
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the  drug  itself  go  through  some  change  pro- 
duced Dortly  by  fungoid  growth  or  some- 
thing else,  some  chan^  which  will  reduce 
the  acetic  acid,  "but  still  from  the  point  of 
view  of  the  use  of  the  drug  it  will  be  none 
the  worse.  That  is  the  possible  hypothesis 
which  is  excluded  from  consideration  by  the 
decision  of  the  tribunal.  I  am  therefore  of 
opinion  that  there  was  not  any  material 
evidence  that  the  purchaser  had  demanded 
in  asking  for  vinegar  of  squills  the  propor- 
tion of  acetic  acid  which  would  be  present 
in  new  vinegar  of  squills,  but  which  would 
or  might  be  absent  from  perfectly  or  nro- 
perly  made  vinegar  of  squills  wnich  nad 
teen  properly  and  carefully  kept,  and  that 
therefore  this  conviction  cannot  be  sup- 
ported, because  the  hypothetical  standard 
\^hich  the  bench  have  set  up  for  the 
purpose  of  considering  whether  an  offence 
has  been  committed  ib  not  the  standard 
which  ought  to  be  set  up  in  favour  of  a 
man  who  asks  the  chemist  to  supply  him 
with  vinegar  of  squills,  and  therefore  what 
I  have  endeavoured  to  make  clear  with 
respect  to  the  second  point  brings  out  in 
relief  how  very  important  in  some  cases  the 
certificate  as  to  the  result  of  decomposition 
may  be.  I  am  of  opinion  certainly  upon 
the  second  ground  that  the  conviction  must 
be  quashed  and  if  it  had  been  necessary  to 
deal  with  the  first  ground,  I  am  by  no  means 
satisfied  that  there  would  not  be  on  tliat 
ground  also,  a  serious  objection  to  this  pro- 
ceeding. 

Wills,  J. — I  entirely  agree,  and  I  share  to 
the  full  the  opinion  of  the  Lord  Chief 
Justice  as  to  whether  the  first  objection 
might  not  have  been  fatal.  I  only  wish  to 
add  upon  that  point  that  the  certificate  is 
made  oy  the  Act  of  Parliament  a  document 
of  very  great  importance,  and  to  which  con- 
sequences are  attached  by  the  Act  of 
Parliament  which  would  not  naturally 
attach  to  it.  Under  those  circumstances  I 
cannot  help  thinking  that  it  is  of  great  im- 
portance that  it  should  comply  in  allrespects 
with  the  Act  of  Parliament.  Now  the 
analyst  knows  perfectly  well  whether  the 
substonce  is  liaole  to  spontaneous  decom- 
position or  whether  it  is  not,  and  in  this 
case  he  must  have  known  that  it  was  so. 
Under  those  circumstances  I  think  he  is 
bound  to  fulfil  the  obligation  imposed  by 
the  last  clause  of  the  schedule^ven  in  the 
Act  of  Parliament  and  I  think  that  in- 
asmuch eus  the  certincate  is  made  a  condition 
precedent  to  any  prosecution  it  ouffht  to  be 
a  proper  certificate,  and  I  do  not  think  it  is 
a  proper  certificate  if,  where  the  analyst 
knows   that   the   substance   is   liable   to 
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decomposition,  he  fails  to  say  in  his  certi- 
ficate what  the  Act  of  Parliament  requires, 
namely,  to  make  a  statement  one  way  or 
the  otner,  upon  which  would  depend  the 

Question  of  whether  any  offence  is  or  is  not 
bown  under  the  Act.  Upon  the  second 
point  I  agree  entirely  with  everything  my 
lord  has  said  and  I  do  not  wish  to  add 
anything. 

Channkll,  J.— I  agree.  In  the  first 
place,  I  think  if  this  certificate  had  been 
relied  on  as  the  sole  evidence  it  would  un- 
doubtedly be  insufficient,  but  I  do  not 
think  it  is  necessary  to  give  a  judgment  in 
this  case  having  regard  to  the  view  we  take 
of  the  second  point.  Upon  Mr.  Ck>mpton 
Smith's  point  that  the  objection  to  the 
certificate  is  one  which  might  possibly  have 
been  cured  by  the  fact  that  parol  evidence 
was  in  fact  given  by  the  analyst  himself 
upon  the  point,  it  is  not  necessary  for  me  to 
say  whether  that  is  a  good  point  or  not. 
having  regard  to  our  views  upon  the  secona 
point,  but  I  want  to  point  out  that  in  my 
view  the  magistrates  misconstrued  the  words 
of  the  note  upon  this  matter  as  contained 
in  the  schedule  of  the- Act  of  Parliament. 
That  note  is  that  where  ^^  in  the  case  of  a 
certificate  regarding  milk,  butter,  or  any 
article  liable  to  decomposition,  the  analyst 
shall  specially  report  whether  any  change 
had  taken  place,''  that  is  to  say,  at  the  time 
of  his  analysis,  *'  in  the  constitution  of  the 
article  that  would  interfere  with  the 
analysis."  Now  I  do  not  think  "  interfere 
with  the  analysis  "  means,  as  the  magistrates 
seem  to  have  thought,  prevent  the  possi- 
bility of  accurately  analysing  the  substance 
as  it  existed  at  the  time  of  the  attempted 
analysis.  That  is  what  the  magistrates 
mean,  because  they  say  the  decomposition 
to  which  vinegar  of  sqiulls  is  liable  is  not  of 
such  a  kind  as  to  render  the  article  incap- 
able of  accurate  analysis.  I  think  that  is 
a  mistake  as  to  what  "interfere  with 
analysis  means";  I  think  "interfere  with 
analysis"  means  prevent  the  analysis 
being  effective  for  the  purpose  for  whicn  it 
is  intended,  that  is  to  say,  prevent  its  being 
effective  for  the  purpose  of  showing  what 
the  constitution  of  tne  article  was  at  the 
time  of  the  sale.  That  is  the  object  of  the 
certificate,  and  where  the  article  is  an  article 
which  varies  in  its  composition  so  that  at 
one  time  it  will  contain  more  of  the  par- 
ticular ingredients  than  at  another,  then  the 
analyst  ought  in  his  certificate  to  state  that 
no  cnange^ad  taken  place  at  the  time  of 
his  analysis  which  would  prevent  his 
analysis  showing  what  the  constitution  of 
the  substance  was  at  the  time  when  it  was 
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sold,  and  that  is  what  is  the  meaning  of  the 
word  "interfere."  The  result  of  that  is 
that  the  analyst  here  did  not  give  a  proper 
certificate,  and  undoubtedly  if  it  haa  been 
the  sole  evidence  it  would  have  been  a 
greater  objection.  As  I  have  said,  I  do  not 
give  any  judgment  upon  the  point  whether 
It  was  a  mere  defect  of  a  character  which 
might  be  cured  by  supplying  parol  evidence. 
On  the  other  point  1  have  nothing  more 
to  say. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Neve,  Beck  & 
Kirby. 

Solicitor  for  the  respondent  :  Sir  R. 
Nicholson. 
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COURT    OF    APPEAL. 


February  28,  1903. 

Southampton  Corporation  v.  Lord. 

Private  street  works — Objection,  what  is— 
Memorial  by  owners — Private  Street 
Works  Act,  1892  (55  <k  56  Vict.  c.  57), 
s.  7. 

An  urba/n  authority  resolved  to  sewer ^  levels 
pave,  etc,y  a  certain  road  within  their 
district  under  the  provisions  of  the 
Private  Street  Works  Act,  1892,  and  a 
provisional  aj)i)orti4mnient  of  the 
expenses  of  the  works  vhis  prejxired  and 
approved.  The  oumers  o/ certain  pre- 
mises  shown  in  the  provisional  ajtjxrr- 
tionment  as  liable  to  be  charged  tvith 
part  of  the  expenses  of  exenitin^  the 
works,  delivered  to  the  corporation  a 
memorial  stating  that  they  had  no 
desire  that  the  road  should  be  taken 
over  by  the  sanitary  au^thority,  and 
that  the  proposed  works  were  unreasonr 
able  ana  wnnecessary,  and  asking  that 
before  further  steps  were  taken  to  carry 
out  the  toorks  inquiry  should  be  made 
into  the  matter. 

Held,  that  the  nienwrial  wa^  not  a  notice  of 
objection  within  the  meaning  ofs,7  of 
the  Private  Street  Works  Act,  1892,  and 
therefore  that  it  did  not  cast  upon  the 
urban  authority  the  obligation  of  taking 
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the  proceedings  prescribed  by  s.S  (1)  of 
that  Act. 

Decision  of  Wright  J.,  affirmed. 

Appeal  of  the  defendant  from  the  judg- 
ment of  Wright,  J.,  upon  the  following 
special  case  stated  by  consent  6f  the  parties. 

1.  The  plaintiffs  are  the  urban  authority 
for  the  county  borough  of  Southampton 
within  the  meaning  of  the  Private  Street 
Works  Act.  1892  (55  &  56  Vict.  c.  57),  and 
on  November  27th,  1895,  the  said  Act  was 
duly  adopted  by  the  plaintiffs  under  the 
provisions  thereof. 

2.  The  defendant  was,  at  all  material 
times  hereinafter  mentioned,  and  is  now, 
the  owner  and  occupier  of  a  certain 
messuage  and  tenement  called  "Claremont," 
fronting  upon  a  certain  street  within  the 
meaning  of  the  said  Act,  called  Regent's 
Park  fload,  situate  within  the  said  county 
boroiigh. 

3.  On  April  14th,  1897,  the  plaintiffs 
resolved  that  the  said  street  should  be 
sewered,  levelled,  paved,  metalled,  flagged, 
channelled  and  made  good,  and  that  proper 
means  for  lighting  the  same  should  be  pro- 
vided, and  that  their  surveyor  should 
prepare  the  necessary  specification,  plans, 
sections,  estimate  and  provisional  appor- 
tionment as  required  by  the  said  Act. 

4.  The  surveyor  duly  made  such  specifica- 
tion, plans,  sections,  estimate  and  pro- 
visional apportionment  as  hereinbefore 
mentioned,  and  submitted  the  same  to  the 
plaintiffs,  who,  by  resolution  dated  July 
28th,  1897,  duly  approved  the  same  respec- 
tively without  modification  or  addition. 

5.  The  last  mentioned  resolution  was 
duly  published  in  the  manner  provided, 
and  copies  thereof  duly  served  upon  the 
persons  prescribed  in  the  said  Act,  and 
during  one  month  from  the  date  of  the 
first  publication  the  approved  specification, 
plans  and  sections,  estimate  and  provisional 
apportionment  were  duly  kept  deposited  at 
the  plaintiffs'  offices  and  open  to  inspection 
at  the  times  b^r  the  said  Act  reauired.  One 
of  such  copies  is  annexed  to  ana  intended  to 
form  part  of  this  special  case. 

6.  During  the  said  month  the  defendant 
and  other  owners  of  premises  shown  in  the 
provisional  apportionment  as  liable  to  be 
charged  with  part  of  the  expenses  of  execut- 
ing the  works,  delivered  to  the  plaintiffs  a 
memorial,  whereof  the  following  is  a  copy  : 
"To  the  council  of  the  county  Dorough  of 
Southampton  acting  as  the  urban  sanitary 
authority  for  the  said  borough. — The 
memorial  of  the   undersigned   owners   of 
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property  situate  in  Eegent's  Park  Road, 
Shirley,  Soathampton,  showeth— (1)  That 
your  memorialists  are  owners  of  property  in 
Kegent's  Park  Road,  Shirley,  in  the  county 
borough  of  Southampton.  (2)  That  your 
memorialists  have  no  desire  that  the  said 
road  shall  be  taken  over  by  the  urban 
sanitary  authority  and  become  a  public 
road,  but  much  prefer  that  the  same  should 
remain  a  private  road.  (3)  That  in  any  case 
the  extensive  works  shown  in  the  approved 
specification  and  plan  of  the  proposed  im- 
provement of  the  said  road  are  imreasonable 
and  imnecessary,  having  regard  to  the 
character  of  the  said  road  and  the  houses 
situate  therein.  (4)  That  having  re^rd  to  the 
fact  that  the  bulk  of  the  land  abutting  on  the 
said  road  is  held  on  leases  for  lives,  building 
to  such  an  extent  as  to  change  the  present 
character  of  the  road  is  very  improbable. 

i5)  That  your  memorialists  hope  that  before 
urther  steps  are  taken  to  carr>[  out  the  said 
works  inquiry  may  be  made  with  a  view  of 
ascertaining  more  fully  the  needs  and 
desires  of  the  inhabitants  of  the  said  road 
and  the  neighbouring  district.  And  your 
memorialists  will  ever  pray,  etc.'' 

7.  The  plaintiffs  did  not,  after  the  expira- 
tion of  the  said  month,  apply,  as  empowered 
by  s.  8(1)  of  the  said  Act,  to  a  court  of 
summary  jurisdiction  to  appoint  a  time  for 
determining  the  matter  of  tne  objections,  if 
any,  made  by  the  said  memorial,  nor  have 
the  same  been  detennined  by  any  such 
court,  but  after  considering  the  said 
memorial,  the  plaintiffs  did  not  carry  out 
the  works  and  things  proposed  in  the  resolu- 
tion hereinbefore  mentioned  pending  the 
passing  of  the  resolution  next  hereinafter 
mentioned,  but  made  further  enquiry  with 
a  view  of  ascertaining  more  fully  the  needs 
and  desires  of  the  inhabitants  of  the  said 
street  and  neighbouring  district,  and  there- 
upon proceeded  to  do  the  acts  and  things 
next  hereinafter  mentioned. 

8.  At  a  meeting  of  the  council  of  the  said 
borough  held  on  October  27th,  1897,  it  was 
resolved  that  the  paragraphs  1  to  14 
of  the  minutes  and  proceedings  of  the  works 
committee  be  adopted  and  confirmed.  The 
following  is  a  copy  of  such  minutes  and  pro- 
ceedings so  far  as  the  same  relate  to  the 
present  case:  "  Works  Committee,  Tuesday, 
October  12th,  1897.— At  a  meeting  of  the 
committee,  Alderman  Lemon,  J.  P.,  presid- 
ing. (13)  Private  street  works^  Regent's  Park 
Road.  The  committee  havmg  fully  con- 
sidered the  notice  from  Mrs.  Mary  Eliza 
Beckf ord  Reeves,  and  memorial  from  owners 
of  property  in  Regent's  Park  Road,  object- 
ing to  the  carrying  out  of  these  works,  it 
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was  moved  by  Alderman  Tilling,  J.P., 
seconded  by  Councillor  H.  J.  Sanders : 
That  the  work  of  laying  the  sewers  only  be 
carried  out  throughout  Regent's  Park  Road. 
Moved  as  an  amendment  by  Alderman 
Button,  J.P.,  seconded  by  Alderman 
Emanuel,  J.P. :  That  Regent's  Park  Road 
be  sewered,  levelled,  paved,  metalled, 
flagged,  channelled  and  made  good,  and  that 
proper  means  for  lighting  such  roaa  be  pro- 
vided up  to  and  as  far  as  the  bend  at  the 
lower  end  of  the  road  (commencing  at  Mrs. 
Reeves'  property),  and  that  the  work  of 
sewering  onfy  be  continued  from  that  x)oint 
to  the  Millbrook  end  of  the  road.  The 
amendment  having  been  put  to  the  vote  was 
carried  in  the  affirmative,  there  being — 
For :  Sheriff  Walton,  J.P.,  Messrs.  Button, 
J.P.,  OUis,  Emanuel,  J.P.  and  Lemon,  J.P., 
—five.  Against :  Messrs.  Doggrell,  Tilling, 
J.P.  and  H.  J.  Sanders  —  three.  Also 
resolved  :  That  the  borough  engineer  do 
prepare  amended  specification,  plans,  sec- 
tions, estimate  and  provisional  apportion- 
ment in  connection  with  the  forgoing 
works  accordingly." 

9.  The  surveyor  duly  prepared  the 
amended  specification,  plans,  sections,  esti- 
mate and  provisional  apportionment  in 
accordance  with  the  resolution  in  the  pre- 
ceding paragraph  mentioned,  and  at  a  meet- 
ing of  the  council  held  on  December  22nd, 
1897,  it  was  duly  resolved  that  para- 
graphs 13  to  23  of  the  minutes  and  pro 
ceedings  of  the  works  committee  be 
adopted  and  confirmed.  The  following  is  a 
copy  of  such  minutes  and  proceedings  so 
far  as  the  same  relate  to  the  present  case. 
"Works  Committee,  Tuesday,  December 
I4th,  1897.— At  a  meeting  of  the  com- 
mittee. Alderman  Lemon,  J.P.,  presiding. 
(19)  Private  street  works,  Regent's  Park 
Road.  Read  the  borough  engineer's  amended 
estimate  of  £2,803  9«.  10c?.  for  carrying  out 
these  works  in  accordance  with  the  resolu- 
tion of  the  committee  (p.  1,427,  vol.  1897). 
Resolved:  (1)  To  recommend  the  corpora 
tion  that  tnat  part  of  Regent's  Park  Road 
extending  from  Park  Street,  Shirlov,  to  the 
entrance  gates  of  Claremont  House  be 
sewered,  levelled,  paved,  metalled,  flagged, 
channelled  and  made  good  ;  and  that  proper 
means  for  lighting  such  road  be  provided, 
and  that  the  work  of  sewering  only  be  con- 
tinued from  that  point  to  the  Millbrook 
end  of  the  road.  (2)  To  recommend  the 
corporation  to  approve  the  borough  engi- 
neer's specification,  plans,  sections,  estimate, 
and  provisional  apportionment  in  con- 
nection with  the  foregoing  works." 

10.  The  total  frontages  of  all  premises 
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abutting  on  Eegent's  Park  Road  amount  to 
6,865  feet,  and  the  total  frontages  abutting 
on  the  portion  thereof  from  rark  Street, 
Shirley,  to  the  entrance  gates  of  Claremont 
House  amount  to  5^429  feet  10  inches.  The 
premises  of  the  defendant,  and  of  all  the 
other  owners,  with  one  exception,  who 
signed  the  memorial  in  paragraph  6  herein- 
before mentioned,  abut  upon  this  portion 
of  the  road.  CJopies  of  tne  specifications, 
plans,  sections,  estimates,  and  provisional 
apportionments  approved  on  July  28th 
and  December  22nd  respectively  are 
hereto  annexed,  and  are  deemed  to  form 
part  of  this  case. 

11.  The  resolution  of  the  said  council  of 
December  22nd,  1897,  was  duly  published 
in  the  manner  and  copies  thereof  duly 
served  upon  the  persons  prescribed  in  the 
said  Act,  including  the  defendant,  and 
during  one  month  from  the  date  of  the  first 
publication  the  specification,  plans  and 
sections,  estimate  and  provisional  appor- 
tionment, so  approved  as  in  paragraph  9 
thereof  mentioned,  were  duly  kept  deposited 
at  the  plaintiffs'  omces  and  open  to  msj>ec- 
tion  at  the  times  by  the  said  Act  required. 
One  of  such  copies  is  annexed  to  and 
intended  to  form  part  of  this  case. 

12.  No  notice  of  objection  to  the  proposals 
of  the  plaintiffs  contained  in  the  said  last- 
mentioned  resolution  was  served  upon  the 

Elaintiffs  after  the  date  of  such  resolution 
y  any  person  authorised  to  object  thereto 
by  the  provisions  of  the  said  Act,  and  the 
plaintiffs,  purporting  to  act  under  the  last- 
mentioned  resolution,  duly  executed  and 
completed  the  private  street  works  therein 
mentioned  and  ascertained  the  expenses 
thereof.  The  plaintiffs'  surveyor  duly  made 
a  final  apportionment  on  January  28th. 
1901,  in  the  manner  prescribed  by  the  said 
Act,  and  notice  thereof  was  duly  served 
upon  the  owners  (including  the  defendant) 
01  the  premises  affected  thereby  in  ac- 
cordance with  the  provisions  of  the  said 
Act 

13.  No  objection  to  such  final  apportion- 
ment was  made  by  the  defendant,  or  any 
other  owner  of  any  premises  charged  witn 
any  expenses  thereunder,  within  tne  time 
prescribed  by  the  said  Act  or  at  all. 

14.  The  premises  of  the  defendant  in 
paragraph  2  hereinbefore  mentioned  were 
included  in  the  said  final  apportionment, 
and  the  sum  finaUy  apportioned  on  them 
was  the  sum  of  £415  08.  9d. 

15.  The  plaintiffs  contend  :  (1)  That  the 
said  memorial  was  not  a  written  notice 
oljjecting  to  the  proposals  of  the  plaintiffs 
within  tne  meaning  of  s.  7  of  the  Private 
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Street  Works  Act ;  (2)  That  the  plaintiffs 
acceded  to  the  prayer  in  the  said  memorial, 
abandoning  the  proposals  contained  in  the 
resolution  of  Julv  28th;  (3)  That  the 
proposals  contained  in  the  resolution  of 
December  22nd  are  proposals  to  which 
no  objection  within  the  meaning  of  the 
said  section  of  the  said  Act  has  been  made, 
and  that  under  the  circumstances  the  pre- 
mises of  the  defendant  so  included  in  the 
said  final  apportionment  as  aforesaid,  and 
all  estates  and  interests  from  time  to 
time  therein,  stand  and  remain  as  from 
January  28th,  1900,  charged  to  the  like 
extent  and  effect  as  under  s.  25  of  the 
Public  Health  Act,  1875,  with  the  said  sum 
of  £416  0«.  9d.  so  finally  apportioned  on 
them  as  aforesaid  with  interest  thereon  as 
from  the  said  date  at  the  rate  of  4  per  cent, 
per  annum,  and  that  the  plaintiffs  have 
the  powers  and  remedies  relating  thereto 
mentioned  and  referred  to  in  s.  13  (1) 
of  the  Private  Street  Works  Act,  1892, 
and  that  the  plaintiffs  are  entitled  to 
recover  the  said  sum  and  interest  from  the 
defendant  in  this  action. 

16.  The  defendant  contends  that  the 
said  memorial  was  a  written  notice  of  ob- 
jections to  the  proposals  of  the  plaintiffs 
within  the  meaning  of  s.  7  of  the  said  Act, 
and  that  the  objections  contained  in  the 
said  memorial  hereinbefore  mentioned 
should  have  been  determined  in  the  manner 
provided  by  s.  8  (1)  of  the  last-mentioned 
Act,  and  tliat  by  reason  of  this  not  having 
been  done  the  plaintiffs  are  not  now  entitled 
to  recover  from  the  defendant  the  said  sum 
of  £415  Os,  9e£.,  and  the  same  has  not 
become  a  charge  upon  the  defendant's 
premises. 

17.  The  question  for  the  court  is— Are 
the  plaintiffs  entitled  to  recover  from  the 
defendant  the  said  sum  of  £415  Os,  9d,  ? 
If  the  court  should  answer  this  question 
in  the  ne^tive,  the  defendant  is  to  have 
judgment  m  this  action  ;  if  in  the  affirma- 
tive, the  plaintiffs  are  to  have  iudgment  for 
the  said  sum  and  interest  ana  the  declara- 
tion claimed  in  this  action^  and  in  any 
event  costs  are  to  be  in  the  discretion  of 
the  court 

18.  The  court  is  to  be  at  liberty  to  draw 
from  the  facts  stated  herein  any  inference, 
whether  of  fact  or  law,  which  might  have 
been  drawn  therefrom  if  proved  at  a 
trial. 

Saml.  H.  Emanuel. 

C.  Fleetwood  Pbitghard. 

Wright,  J.,  held  that  the  memorial  was 
not  an  objection  within  the  meaning  of 


MAGISTERIAL   CASES. 


Southampton  Corporation  v.  Lord. 

8.  7  of  the  Private  Street  Works  Act, 
1892,  and  did  not  cast  upon  the  cor- 
poration the  duty  of  taking  the  pro- 
ceedings prescribed  by  s.  8  (1)  of  that  Act 
He  held,  further,  that  the  corporation  had 
power  to  abandon  the  original  resolution 
and  to  proceed  de  novo,  and  that  they  did 
in  fact  abandon  the  original  resolution  and 
commence  afresh,  and  that  no  objection 
was  made  to  the  proposals  contained  in  the 
second  resolution. 

By  the  Private  Street  Works  Act,  1892, 
s.  7  ;  "  During  the  said  month  any  owner 
of  any  premises  shown  in  a  provisional  ap- 
portionment as  liable  to  be  charged  with 
any  part  of  the  expenses  of  executing  the 
works  may,  by  written  notice  served  on  the 
urban  authority,  object  to  the  proposals  of 
the  urban  authority  on  any  of  the  fol- 
lowing grounds  ;  (that  is  to  say^  .  .  . 
(d)  That  the  proposed  works  are  insufficient 
or  unreasonable,  or  that  the  estimated  ex- 
penses are  excessive."  .  .  . 

Macmorrarij  K.C.  (Fleettoood  Pritchard 
with  him),  for  the  defendant. — The  cor- 
poration treated  the  memorial  as  a  notice 
of  obiection,  and  that  objection  was  never 
heard  by  the  justices  as  provided  by  the 
Act  The  corporation  had  power  under 
s.  11  of  the  Act  to  amend  the  scheme,  and 
the  resolution  not  to  proceed  with  a  portion 
'  of  the  work  was  merely  an  amendment  of 
the  original  scheme.  The  resolution  was 
never  abandoned,  and  the  plans,  etc.,  re- 
mained the  same  up  to  the  end  with  regard 
to  the  frontagers  up  to  the  bend  in  the 
road.  The  objection  that  the  works  were 
unnecessary  applied  as  much  after  the 
amendment  as  before.  If  a  frontager 
makes  an  objection  he  is  entitled  to  have 
that  objection  heard  as  provided  by  the 
Act  before  he  can  be  charged  with  any- 
thing, unless  the  obiection  is  given  effect 
to.  So  long  as  an  objection  is  not  acceded 
to  it  renaains  in  force.  Section  8  of  the 
Act  provides  that  the  justices  may  quash  a 
resolution  on  the  application  of  the  corpora- 
tion, and  that  appears  to  show  that  a  scneme 
cannot  be  withdrawn  without  an  application 
under  that  section.  He  referred  to  Folke- 
stoTU  Corporation  v.  Brooks,  [1893]  3  Ch. 
22  ;  68  J.  P.  63. 

Foote,  K.C.  (.S^.  H,  Emanuel  with  him), 
for  the  plaintiffs.— -The  corporation  aban- 
doned the  original  scheme  and  commenced 
denovo.  It  was  necessary  to  start  afresh 
because  the  road  was  divided  into  sec- 
tions. A  new  resolution  was  passed,  and 
notice  of  it  was  served  on  the  frontagers. 
There  is  no  legal  obligation  upon  a  local 
authority  to  complete  tne  works,  and  Uiey 
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may  therefore  drop  the  scheme  and  commence 
de  novo  ( Whitchurch  v.  FtUham  Board  of 
Works  (1868),  L.  K.  1  O.  B.  233 ;  Twicken- 
ham  Urban  District  Council  v.  Munton, 
[1899]  2  Ch.  603).  The  memorial  here  was 
not  an  objection  within  the  meaning  of  the 
Act  It  was  simply  an  invitation  to  the 
corporation  to  reconsider  the  matter.  [He 
was  stopped.] 

Macmorra/n,  K.C.,  in  reply. 

Vauohan  Williams,  L.J.— I  think  this 
appeal  fails,  and  that  the  decision  of 
Wright,  J.,  must  be  supported  upon  the 
ground  first  given  by  him.  He  was  of 
opinion  that  this  memorial,  which  was  a 
document  treating  of  matters  which  could 
not  possibly  be  matters  of  objection  as  well 
as  of  the  unreasonableness  of  the  works, 
which  could  be  a  matter  of  objection,  ana 
which,  dealing  with  these  wide  matters, 
concluded  with  a  prayer  to  the  corporation 
to  give  the  matter  their  consideration,  was 
not  an  objection.  I  do  not  think  that  such 
a  document  ought  to  be  considered  as  an 
objection  of  a  nature  throwing  upon  the 
corporation  the  obligation  to  act  under 
8.  8  of  the  Private  Street  Works  Act,  1892, 
and  bring  it  before  the  court  of  summary 
jurisdiction  for  determinatioa  as  an  objec- 
tion. It  is  said  that  the  corporation  dealt 
with  it  themselves  as  an  objection.  I  do 
not  think  they  did.  With  regard  to  the 
question  as  to  the  power  of  the  corporation 
to  drop  a  scheme  after  objections  have  been 
lodged,  I  prefer  to  express  no  opinion  upon 
that  point. 

Stirling,  L.J.— I  am  of  the  same  opinion. 
I  think  the  memorial  did  not  constitute  an 
objection  within  the  meaning  of  the  Act. 
It  appears  to  me  that  it  simply  expressed 
the  desire  on  the  part  of  the  memorialists 
that  before  the  works  were  carried  out  an 
inquiry  should  be  made,  and  it  did  not  state 
a  definite  and  invincible  objection  to  those 
works  being  carried  out  if  proper  inquiry  was 
made,  and  the  corporation  ultimately  came 
to  the  conclusion  that  the  works  were  neces- 
sary and  proper.  On  that  ground  I  think  the 
decision  of  Wright,  J.,  must  be  affirmed.  I 
say  nothing  as  to  the  other  question. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
I  agree  that  this  document  was  a  memorial 
and  not  an  objection  within  the  meaning  of 
the  Act— a  memorial  that  further  inquiries 
should  be  made  before  any  further  steps 
were  taken.  With  reference  to  lie  other 
point,  I  desire  to  ^uard  myself  against 
being  supposed  to  yield  to  the  argument 
that  the  local  authority  cannot  withdraw  a 
scheme  of  this  sort — that  it  cannot  by 
public  notice  served  upon  everyone  intimate 
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that  the  proceedings  have  been  abandoned. 
I  see  no  reason  at  present  for  holdine  that 
such  a  course  cannot  be  maintained,  out  it 
may  be  a  matter  which  may  have  to  be  dis- 
cussed hereafter,  and  discussed  at  length. 
There  is  a  further  point  here  which,  I 
think,  would  be  fatal  to  the  appellant, 
namely,  that  what  was  done  was  treated  by 
Mr.  Lord  as  a  proceeding  de  novo,  and  no 
fresh  objection  was  made.  If  there  was 
any  ambiguity  about  the  co^irse  that  the 
corporation  were  taking,  or  any  possible 
question  as  to  the  right  of  the  corporation 
try  take  that  course,  there  is  ample  evidence 
it  appears  to  me,  that  the  defendant  re- 
garaed  what  was  done  as  a  new  proceeding. 
It  was  certainly  incumbent  on  mm  to  inti- 
mate to  the  corporation  that  he  was  not 
acquiescing  in  their  view  of  the  subject 
The  c€ise  would  appear  to  me  in  that  respect 
to  follow  the  case  of  Folkestone  Corpora- 
tion V.  Brooksy  supra.  1  agree  that  the 
appeal  must  be  dismissed,  and  I  agree 
throughout  with  the  judgment  of  my 
brother  Weight. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs  :  Church, 
Adams  &  Prior,  for  R.  K.  Linthome,  Town 
Clerk^  Southampton. 

Solicitor  for  tne  defendant  :  C.  Jupp,  for 
W.  R.  Loraer,  Southampton. 


'67  J.  P.  192. 

COURT    OF    APPEAL. 


March  6,  19a3. 

Gas  Light  and  Coke  Company  v. 
Cannon  Beeweby  Company. 


Gas— Arrears  of  gas  rates — Sale  of  business 
of  outgoing  tenant— Business  continued 
by  incoming  tenant  — Gas  company's 
nsht  of  action  against  incoming  tenant 
—Metropolis  Gas  Act,  1860  (23  & 
24  Vict.  c.  125),  s.  39— Gas  Light  and 
Coke  Company's  Act,  1872  (35  & 
36  Vict.  c.  xxiii.),  s.  18. 

By  s.  18  of  the  Gas  Light  and  Coke  Com- 
panf/s  Act,  1872,  it  vhis  trrovided  that 
*^in  case  any  consmtier  leave  the  pre- 
mises where  gas  was  supplied  to  him 
without  paying  the  company  the  rate  or 
meter  rent  due  from  htm,  the  company 
shall  Tiot  require  from  the  next  tenant 
of  the  premises  payment  of  the  arrears 
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SO  left  unjHiid,  unless  the  incoming 
tenant  agreed  with  the  defaulting  con- 
hum^er  to  pay  the  arrears,  or  unless  the 
incoming  tenant  shall  continue  the 
trade  or  business  of  the  outgoing  tenant, 
and  shall  havejxiid  to  the  owner,  lessee, 
or  mortgagee  in  possession,  or  to  the  out- 
going tenant  of  such  premises,  a  con- 
sideration for  so  doing,  hut  the  company 
shall,  notwithstanding  any  such  arrears, 
in  the  alfsence  of  collusion  between  the 
outgoing  and  the  incoming  tenant, 
supply  gas  to  the  incoming  tenant  as 
required  by  this  Act,  on  being  required 
by  him  to  do  so,^ 

Held,  that  under  this  section  the  company 
was  entitled,  in  a  case  coming  within  one 
of  the  excej}tions  named  in  the  section,  to 
bring  an  a/^tion  against  the  tenant  of 
premises  to  recover  the  amount  of 
arrears  of  gas  rate  due  to  the  company 
from  the  previous  tenant. 

Gas  Light  and  Coke  Co.  v.  Mead  (1876), 
46  L.  J.  M.  C.  71,  overruled. 

Decision  of  the  High  Court  of  Justice, 
Kin^s  Bench  Division  reversed. 

Appeal  of  the  plaintiff  company  from  the 
judgment  of  the  High  Court  of  Justice, 
King's  Bench  Division  (Lord  Alveestons, 
L.C.J.,  Daelino  and  Channell,  JJ.X 
affirming  a  decision  of  the  judge  of  the 
Clerkenwell  County  Court. 

The  action  was  brought  to  recover  the 
sum  of  £10  3«.,  the  price  of  gas  supplied  by 
the  plaintiff  company  to  one  Lowles,  who 
had  Deen  the  tenant  and  occupier  of  a  nouse 
in  the  Harrow  Road,  where  ne  carried  on 
business  a«  a  grocer  and  a  retailer  of  wines^ 
spirits  and  beer.  Lowles  sold  the  lease  ot 
the  premises  and  the  goodwill  of  the  busi- 
ness to  the  defendants,  who  continued  to 
carry  on  the  business  upon  the  premises. 

The  plaintiff  company  demanded  payment 
from  the  defendants  of  the  sum  of  £10  3«. 
in  respect  of  arrears  of  gas  rate  due  from 
Lowles,  and  on  the  defendants'  refusal  to 
pay,  commenced  the  present  action  to 
recover  that  amount 

The  county  court  jud^e  gave  judgment 
for  the  defendants,  ana  on  appeal,  this 
decision  was  affirmed  by  the  King;^s  Bench 
Division  on  the  authority  of  Gas  Light  and 
Coke  Co.  V.  Mead  (1876X  46  L.  J.  M.  C, 
71. 

By  the  Gas  Light  and  Coke  Company's 
Act,  1872  (35  &  36  Vict  c.  xxiii.),  s.  18  :  "In 
case  any  consumer  leave  the  premises  where 
gas  was  supplied  to  him  without  paying  to 
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tlie  company  the  rate  or  meter  rent  due 
from  him,  the  company  shall  not  require 
from  the  next  tenant  of  the  premises  pay- 
ment of  the  arrears  so  left  unpaid,  unless 
the  incoming  tenant  agreed  with  the  default- 
ing consumer  to  pay  the  arrears,  or  unless 
the  incoming  tenant  shall  continue  the 
trade  or  business  of  the  outgoing  tenant, 
and  shall  have  paid  to  the  owner,  lessee,  or 
mortgagee  in  possession,  or  to  the  outgoing 
tenant  of  such  premises,  a  consideration  for 
so  doing ;  but  the  company  shall,  notwith- 
standing any  such  arrears,  m  the  absence  of 
collusion  between  the  ongoing  and  incom- 
ing tenant,  supply  gas.  to  the  incoming 
tenant  as  required  by  this  Act,  on  being 
required  by  him  to  do  so." 

By  s.  70  of  the  Gas  Light  and  Coke  Com- 
pany's Act,  1868  (31  *fe  32  Vict.  c.  cvi.),  in 
case  of  default  by  any  person  liable  to  any 
payment  in  respect  of  a  supply  of  gas  by 
the  company,  or  the  use  or  repair  of  any 
meter,  a  remedy  is  given  by  application  to 
a  magistrate  for  a  warrant  of  distress  ;  and 
by  s.  71,  by  way  of  additional  remedy, 
where  any  person  fails  to  pay  any  gas  rent 
or  meter  rent  or  sum  due  or  payable  by  him 
to  the  company  the  company  may  recover 
the  same  in  any  court  of  competent  jurisdic- 
tion for  the  recovery  of  deots  of  the  like 
amount. 

DanckwertSy  K.C.,  and  B,  E,  L,  Vaughan 
JVilltanUf  for  the  pLELintiffs. — Under  s.  18  of 
the  Gas  Companjrs  Act,  1872,  the  plaintiffs 
are  entitled  to  recover  the  arrears  from  the 
incominf^  tenant.  The  right  view  of  the 
section  is  that  taken  by  Rioby,  L. J.,  in  his 
judgment  in  Paterson  v.  Gas  Light  and 
Coke  Company^  [1896]  2  Ch.  476  ;  60  J.  P. 
532.  The  decision  in  Ga^  Light  a/nd  Coke 
Co,  y.  Meady  ntpra^  which  the  courts  below 
considered  as  binding  upon  them,  was 
wrong.  The  judges  who  gave  that  decision 
supposed  that  the  ^  company  had  a  right 
in  such  a  case  as  this  to  renise  to  supply  gas 
to  an  occupier  of  premises  on  account  of  his 
I)redecessor's  default,  but  they  have  no  such 
right,  and  the  decision  ought  to  be  over- 
ruled. 

Spokes,  for  the  defendants. — Section  18 
was  only  intended  to  give  the  gas  company 
a  right  to  insist  on  payment  of  the  arrears 
due  from  the  outgoing  tenant  as  a  condition 
precedent  to  the  right  of  the  incoming 
tenant  to  require  the  gas  company  to  supply 
him  with  gas.  The  word  "require"  is  not 
at  all  an  appropriate  word  for  imposing  a 
personal  liability  to  pay.  If  the  legislature 
had  intended  to  give  a  right  of  action  by 
this   section,  a  more  appropriate  word  to 
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have  used  would  have  been  "  recover."  The 
decisions  of  the  courts  below  were  right,  and 
this  appeal  should  be  dismissed. 

Danckwerts,  K.C.,  in  reply. 

Vaughan  Williams,  L.J.— We  have  to 
decide  in  this  case  whether  or  not  having 
rejgard  to  the  terms  of  s.  18  of  the  Gas 
Light  and  Coke  Company's  Act,  1872,  that 
company  has  a  right  to  sue  a  successor  in 
occupation  of  premises  for  arrears  left  un- 
paid by  his  predecessor,  in  a  case  falling 
within  the  exceptions  in  the  section  which 
are  introduced  by  the  word  "unless." 
Section  18  runs  thus.  [The  Lord  Justice 
read  the  section,  supra^  Now  the  argu- 
ment which  has  teen  put  forward  l)y 
Mr.  Spokes  is  this  :  he  says  that  the  word 
used  IS  not  "recover"  but  "require,"  and 
that,  with  regard  to  the  cases  falling  within 
the  exceptions  introduced  by  the  word 
"  unle^"  the  right  of  the  gas  company  is 
not  to  recover  these  arrears  by  action  under 
ss.  70  and  71  of  their  Act  of  1868,  but 
merely  to  insist  upon  the  payment  of  the 
arrears  as  a  condition  precedent  to  any 
future  supply  of  gas.  In  support  of  this 
argument  our  attention  was  called,  as  that 
of  the  Divisional  Court  bad  been,  to  the 
case  of  Ga^  Light  and  Coke  Co,  v.  Mead, 
supra,  and  I  must  say  that  that  decision 
was  a  direct  authority  in  his  favour,  and  I 
think  that  some  at  least  of  the  judges  of 
the  Divisional  Court  took  that  view  in 
deciding  against  the  appellants  in  this  case. 
We  therefore  have  to  consider  whether  or 
not  the  decision  in  that  case  was  right.  In 
my  opinion  it  was  not.  It  was  said  that 
this  d!ecision  given  in  1876  ought  not  lightly 
to  be  overruled.  I  agree,  but  at  ihe  same 
time  if,  when  we  consider  the  decision,  we 
come  to  the  conclusion  that  it  is  wrong, 
our  duty  here  is  to  give  effect  to  that  con- 
clusion. The  judgments  of  Blackbubn  and 
Lush,  JJ.,  are  very  short,  and  one  must,  in 
order  to  understand  their  effect,  not  only 
read  the  judgments  themselves,  but  also 
read  the  observations  made  by  the  learned 
judgjBS  in  the  course  of  the  argument.  In 
particular  we  were  asked  by  Air.  Spokes 
to  read  these  words  of  Blackbubn,  J., 
appearing  upon  p.  73,  "The  history  of 
the  legislation  seems  to  be  this  :  Under 
10  Vict.  c.  XV.  there  was  no  compulsory 
enactment  for  the  supply  of  gas,  but  a 
permissive  power.  Then  it  was  provided 
that  if  the  consumer  did  not  pay,  his  supply 
might  be  cut  off.  Then  under  23  (k  24  Vict, 
c.  cxxv.  ss.  14,  15,  16,  supply  was  com- 
pulsory, but  you  must  make  a  contract; 
and  s.  39  upon  that  state  of  things  was 
inserted  in  favour  of  the  incoming  tenant 
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providing  that  his  supply  should  not  be  cut 
off  for  his  predecessor's  arrears,  unless  he 
had  agreed  to  pay  them."  Now,  when  one 
looks  at  the  judgment  of  Blackbubn,  J., 
in  the  light  of  that  observation,  it  is  plain 
that  he  assumed  that  s.  16  of  the  Gas- 
works Clauses  Act,  1847,  did  give  a  right 
to  the  gas  company  to  cut  off  the  successor's 
supply  of  gas  on  account  of  his  prede- 
cessors arrears ;  but  if  that  section  is  looked 
at  it  will  be  seen  that  it  does  not  do  so. 
Section  16  of  the  Gasworks  Clauses  Act, 
1847.  provides  that:  "If  any  person  sup- 
pliea  with  gas  by  virtue  of  this  or  the 

rial  Act  neglect  to  pay  the  rent  due  for 
same  to  the  undertakers,  the  under- 
takers may  stop  the  gas  from  entering  the 
premises  of  such  person  by  cutting  off  the 
service  pipe,  or  by  such  means  as  the  under- 
takers shall  think  fit."  That  section  does 
not  give  the  ^wer  of  cutting  off  the  gas 
from  the  premises  of  an  occupier  by  reason 
of  the  default  of  his  predecessor.  Then 
when  one  comes  to  the  Act  of  1860  the 
case  of  a  predecessor  and  successor  is  dealt 
with  in  s.  39,  which  provides  that :  "  In 
case  any  consumer  leave  the  premises 
where  gas  was  supplied  to  him  without 
papng  to  the  gas  company  the  rate  or 
meter  rent  due  from  him.  the  gas  company 
shall  not  require  from  tne  next  tenant  of 
the  firemises  payment  of  the  arrears  so  left 
unpaid,  unless  the  incoming  tenant  agreed 
with  the  defaulting  consumer  to  pay  the 
arrears ;  but  the  gas  company  shall,  not- 
withstanding any  such  arrears,  in  the 
absence  of  collusioa  between  the  outgoing 
and  incoming  tenant,  supply  gas  to  the 
incoming  tenant,  as  required  by  this  Act,  on 
being  required  by  him  so  to  do."  So 
that  the  combined  result  of  s.  16  of  the 
Act  of  1847  and  s.  39  of  the  Act  of  1860 
is  that  in  all  cases  the  gas  company  are 
bound  to  supply  the  occupier  of  premises 
notwithstanding  the  arrears  due  from  his 
predecessor  in  respect  of  gas  supplied, 
except  in  the  case  of  collusion  between  the 
outgoing  and  the  incoming  tenants.  I 
have  gone  thus  into  these  words  in  order  to 
deal  with  the  argument  of  Mr.  S^kes.  He 
says  that  the  word  "require"  is  used  in 
s.  18  of  the  Gas  Company's  Act  of  1872 
with  the  intention  of  enabbng  the  gas  com- 
pany to  require  the  payment  of  arrears  as  a 
condition  precedent  to  sujpply  to  the  then 
occupier ;  out  the  truth  is  that  the  gas 
company  has  no  such  power.  The  only 
case  in  which  the  gas  company  can  refuse, 
by  reason  of  the  nonpayment  of  arrears  oi 
this  kind,  to  supply  gas  to  the  occupier  is 
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the  case  where  he  is  acting  in  collusion  with 
his  predecessor,  by  which  is  meant^  as  I 
imderstand.  a  case  where  he  is  actmg  in 
concert  with  his  predecessor  in  doing  some- 
thing to  prevent  the  gas  company  from 
recovering.  It  was  suggested  in  the  course 
of  the  argument  that  there  might  possibly 
be  a  case  of  that  kind  where  the  succession 
is  not  a  real  succession,  but  the  outgoing 
tenant  continues  to  have  an  interest  of  some 
sort  or  kind  in  the  premises,  notwithstand-. 
ing  that  he  has  left  them.  Under  these 
circumstances,  it  seems  to  me  that  the  ^ 
company  would  have  really  no  effective 
remedy  or  means  of  imposing  this  condition. 
It  is  plain  that  thejr  could  not  use  a  refusal 
to  supply  the  occupier  with  gas  as  a  lever  to 
compel  the  payment  of  arrears,  because 
the  words  at  the  end  of  s.  18  compel  them 
to  supply  it.  Under  these  circumstances 
one  must  give  some  meaning  to  the  word 
"require."  It  seems  to  me  that  the  only 
reasonable  meaning  to  put  upon  the  word 
"require"  is  the  meaning  put  upon  it  by 
RiGBY,  L.J.,  in  the  course  of  his  judgment 
in  Paterson  v.  Gas  Light  and  Coke  Co, 
supra.  1  agree  with  the  Lord  Chief 
Justice  and  the  judges  in  the  King's 
Bench  Division  that  the  observations  of 
RiGBY,  L.J.,  cannot  be  treated  as  a  judgment 
on  the  point  It  seems  to  me  that  the 
observations  are  obiter^  and  Rigby,  L.J., 
puts  it  in  the  clearest  way  that  his  view  is, 
that,  in  the  cases  coming  within  the  excep- 
tions in  s.  18  the  gas  company  has  the 
right  of  suing  or  proceeding  against  the 
then  occupier  for  the  arrears  due  from  his 
predecessor.  It  does  not  seem  to  me,  if  one 
has  to  take  into  consideration  the  reason  of 
the  thing,  that  there  is  any  hardship  im- 
posed upon  the  successor.  It  would  be  a 
harsher  procedure  if  the  gas  company  were 
entitled  to  refuse  to  supply  the  occupier 
with  gas.  or  to  cut  off  his  supply  on  account 
of  the  debt  of  his  predecessor.  It  seems  to  me 
that  as  the  legislature  made  the  supply  of 
gas  compulsory  and  only  relieved  the  gas 
company  from  the  obligation  to  give  a 
supply  in  the  one  case  of  collusion  between 
the  outgoing  and  the  incoming  tenant,  it 
would  have  been  very  unreasonable  to  leave 
the  gas  company  without  any  remedy  at  all. 
In  my  opinion  there  would  be  no  real 
remedy  leit  to  the  gas  company  unless  one 
read  the  word  "reouire"  as  meaning 
"  recover,"  and  as  implying  that  they  may 
have  personal  recourse  to  the  succeeding 
occupier  for  the  arrears  due  from  his  prede- 
cessor. Under  these  circumstances  we 
ought  not  in  my  judgment  to  follow  the 
decision  of  the  Queen's  Bench  Division  in 
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Gas  Light  and  Coke  Co,  v.  Mecidy  tupra. 
In  referring  to  that  case  I  have  spoken  of 
what  was  said  by  Blackburn,  J.,  but  the 
judgment  of  Lush,  J.,  follows  exactly  upon 
the  same  lines.  It  only  remains  that  I 
should  make  an  observation  as  to  ss.  70  and 
71  of  the  Gas  Light  and  Coke  Company's 
Act  1868  (31  &  32  Vict.  c.  cvi.),  which  deal 
with  the  gas  company's  powers  for  recover- 
ing money  due  to  them.  Section  71  is  as 
follows  :  "  Whenever  any  person  fails  to  pay 
any  gas  rent  or  meter  rent  or  sum  due 
and  payable  by  him  to  the  company,  the 
company  may  recover  the  same  in  any 
court  of  competent  jurisdiction  for  the 
recovery  of  debts  of  like  amount,  and  the 
remedies  of  the  company  under  this  section 
shall  be  in  addition  to  their  other  remedies 
for  the  recovery  of  the  rent  or  sum." 
Under  that  section,  having  regard  also  to 
s.  18  of  the  Gas  Lignt  and  Coke  Company's 
Act  of  1672,  the  gas  company  have  the  right 
to  proceed  against  the  successor  for  the 
debt  of  the  predecessor.  It  is  admitted 
that  the  occupation  of  the  Cannon  Brewery 
Company  comes  within  the  exceptions 
mentioned  in  that  section.  For  these  reasons 
I  think  that  this  appeal  must  be  allowed. 

Stirling,  L.  J.— This  case  is  certainly  not 
free  from  difficulty,  whether  we  regard  the 
simple  language  of  the  Act,  or  whether  we 
consider  the  cases  in  which  the  courts  have 
considered  the  section  in  question.  It  is  no 
doubt  an  extraorctinary  thing,  and  an  un- 
usual provision  on  the  part  of  the  legisla- 
ture, tnat  a  person  who  nas  not  incurred  a 
debt  should  beheld  liable  to  pay  it.  Never- 
theless, there  may  be  cases  in  which  justice 
requires  that  this  should  be  done.  What 
we  have  to  consider  is  whether  the  lan^pia^e 
of  the  enactments  we  have  to  deal  with  is 
sufficient  to  entitle  us  to  hold  that  such  an 
intention  is  to  be  attributed  to  the  le^sla- 
ture  in  the  present  case.  Now,  it  is 
unnecessary  to  read  s.  18  again,  but  it 
provides,  stating  it  shortly,  that  where  an 
outgoing  tenant  nas  left  his  premises  with- 
out paymg  arrears  due  to  the  gas  company 
in  respect  of  the  supply  of  gas,  the  company 
is  not  to  require  payment  of  the  arrears 
from  the  next  tenant,  except  in  two  cases, 
under  one  of  which  the  present  case  falls ; 
and  the  section  goes  on  to  provide  that  the 
company  shall,  notwithstandiuj^  any  such 
arrears,  in  the  absence  of  collusion  between 
the  outgoing  and  incoming  tenant,  supply 
gas  to  the  incoming  tenant  as  requirea  by 
this  Act,  on  bein^  required  by  him  to  do  so. 
The  question  which  we  have  to  consider  is 
whether  that  section  imposes  an  obligation 
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on  an  incoming  tenant  to  pay  the  arrears 
due  from  his  predecessor  m  the  two  ex- 
cepted cases,  or  whether  the  payment  of 
those  arrears  is  only  a  condition  precedent 
to  the  right  of  the  incoming  tenant  to  claim 
to  be  supplied  with  gas.  The  result  of  the 
arguments  on  behalf  of  the  tenants  is  this — 
that  unless  the  gas  company  insist  on  not 
supplying  the  gas  until  the  arrears  have 
been  paid  they  have  no  other  remedy.  That 
is  to  say,  that  even  if  the  incoming  tenant 
requires  a  supply  of  gas,  and  the  company 
proceed  to  supply  him,  he  is  not  liable  for 
the  arrears,  and  the  only  right  of  the  com- 
pany is  to  refuse  to  supply  the  incoming 
tenant  with  gas,  and  so  put  pressure  unon 
him  to  pay  the  arrears.  I  do  not  think  tnat 
that  is  the  fair  construction  of  the  language 
of  the  section,  and  such,  too,  seems  to  have 
been  the  opinion  of  Lush,  J.,  in  the  case  of 
Gas  Light  and  Coke  Co,  v.  Mead,  supra, 
where  he  said  :  "  If  we  were  only  to  look  at 
the  construction  of  the  company's  own 
private  Acts,  wthout  reference  to  previous 
legislation  upon  the  subject  in  the  public 
Acts  which  are  incorporated  with  them, 
the  inference  would  be  an  obvious  one  that 
a  liability  existed  in  this  case  which  the 
magistrate  could  enforce."  So  that  his 
opinion  was  that  the  construction  which 
he  gave  to  the  section  was  only  to  be  de- 
rived from  the  consideration  of  the  prior 
public  legislation  on  the  subject  of  the 
supply  of  gas.  Again,  the  opinion  which 
RiGBY,  L.JT;  has  expressed  in  his  considered 
judgment  in  Paterson  v.  Oa^  Light  and 
Coke  Co,,  supra,  is  to  the  same  effect.  So 
that  we  have  the  opinion  of  two  learned 
udges  on  the  natural  meaning  of  the 
language  which  is  found  in  s.  18.  Now. 
what  was  contended  before  us  on  behalf  oi 
the  defendants,  and  what  was  held  in  the 
case  of  Gas  Light  and  Coke  Co,  v.  Mead, 
supra,  was  that  the  history  of  the  previous 
legislation  shows  that  the  only  right  of  the 
gas  company  against  the  defendants  was  to 
abstain  from  supplying  gas.  Now,  in  the 
first  place,  there  seems  to  me  to  be  great 
difficulty  in  so  holding,  upon  the  actual 
language  of  the  section,  because  it  provides 
that  "the  company  shall  notwithstanding 
any  such  arrears  in  the  absence  of  collusion 
between  the  outgoing  and  incoming  tenant 
supply  gas  to  the  incoming  tenant  as  re- 
quired by  this  Act  on  beinc  required  by 
him  to  do  so."  The  rational  construction 
would  seem  to  be  that  the  company  shall 
supply  gas  on  the  one  hand,  the  tenant,  on 
the  other  hand,  becoming  liaole  to  the  com- 
pany for  the  payment  of  arrears.  When  the 
grounds  of  the  decision  in  Ga^  Light  and 
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Coke  Co,  V.  Afead,  suproy  are  looked  at^  it 
will  be  seen  that  it  rested  on  the  assumption 
that  under  the  prior  Acts  the  gas  company 
had  a  right  to  cut  off  the  supply  of  gas. 
Now.  the  only  right  to  cut  off  the  supply 
whicn  existed  under  prior  legislation  was 
that  conferred  by  s.  16  of  the  Gasworks 
Clauses  Act^  1847.  That  section  appears  to 
me  to  be  Imiited  to  the  case  wnere  the 
premises  from  which  the  gas  may  be  cut 
off  are  in  the  occupation  of  the  person  who 
has  failed  to  pay  for  ^  previously  supplied 
to  him  there,  and  is  mapplicable  to  such  a 
case  as  the  present  where  the  gas  has  been 
supplied  to  one  person,  and  tne  premises 
have  ceased  to  be  the  property  of  that 
person,  and  are  occupied  oy  another  person 
with  an  independent  title.  Both  learned 
judges  in  Ga$  Light  and  Coke  Co,  y.  Mead^ 
aupray  seem  to  me  to  rest  their  decisions  on 
the  ground  that  the  company  had  the  right 
to  cut  off  the  supply  ot  gas,  and  on  that 
account  I  think  that  their  reasoning  is  less 
satisfactory  than  that  of  Rioby,  L.J.,  in 
Paterson  v.  Gas  Light  and  Coke  Co,y 
9upra,  For  these  reasons  I  think  that  the 
appeal  ought  to  be  allowed. 

Mathew,  L.  J.— In  this  case  the  Question 
submitted  to  us  from  the  Divisional  Court 
is,  in  substance,  whether  or  not  the  decision 
in  the  case  of  Ga$  Light  and  Coke  Co,  v. 
Meady  9unra^  can  be  upheld.  I  am  of 
opinion  tnat  when  the  ground  of  the  de- 
cision is  looked  into,  the  case  is  not  one 
which  ought  to  be  treated  as  a  binding 
authority,  because  the  learned  judges  ap- 
pear not  to  have  adverted  to  the  fact  that, 
under  the  enactments  of  the  statutes  with 
which  they  were  dealing,  the  company  was 
prohibited  from  cutting  off  the  supply  of 
gas.  The  question  turns  on  the  meaning  of 
s.  18  of  the  Gas  Li^ht  and  Coke  Company's 
Act,  1872,  which,  put  for  the  addition  of  a 
further  exception,  is  substantially  the  same 
as  s.  39  of  the  Metropolis  Gas  Act,  1860, 
and  s.  39  of  the  Gasworks  Clauses  Act, 
1871,  and  is  as  follows  :  "  In  case  any  con- 
sumer leave  the  premises  where  gas  was 
supplied  to  him  without  payinff  to  the  com- 
pany the  rate  or  meter  rent  due  from  him 
the  company  shall  not  require  from  the 
next  tenant  of  the  premises  payment  of  the 
arrears  so  left  unpaid  unless  the  incoming 
tenant  agreed  with  the  defaulting  consumer 
to  pay  the  arrears."  Surely  it  is  clear  that 
the  word  "  require''  there  means  that  in  a 
case  coming  within  the  excepted  cases  the 
company  may  insist  on  their  right  to  be 
paid.  That  is  what  it  comes  to — that  the 
incoming  tenant  shall  be  in  the  same  liosi- 
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tion  as  the  out^ing  tenant.  The  section 
goes  on  to  provide  that  the  gas  company 
shall  '*  notwithstanding  any  such  arrears 
in  the  absence  of  collusion  between  the 
outgoing  and  incoming  tenant  supply  f»s 
to  the  incoming  tenant  as  rec^uired  by  tnis 
Act  on  being  required  by  him  to  do  so." 
The  section,  therefore,  recognises  the  right 
of  the  incoming  tenant  to  have  a  supply  of 
gas  notwithstanding  the  existence  of  the 
arrears.  Section  18  of  the  Gas  light  and 
Coke  Company's  Act,  1872,  contains,  in 
addition  to  the  exception  mentioned  in 
s.  39  of  the  Act  of  1860,  another  exception, 
namely,  the  case  in  which  the  incoming 
tenant  continues  to  carry  on  the  business 
carried  on  by  the  outgoing  tenant  upon  the 

§  remises,  having  paid  a  consideration  for  so 
oing.  That  appears  to  me  to  be  the  clear 
interpretation  of  the  section.  In  support  of 
that  view  we  have  the  valuable  opinion 
of  Rioby,  L.J.,  in  Paterson  v.  Gas  Light 
and  Coke  Co,,  supra^  and  the  statement  by 
Lush,  J.,  in  Gas  Light  amd  Coke  Co,  v. 
Meady  supra^  as  to  the  way  in  which  he 
interpreted  the  section  by  the  consideration 
of  the  history  of  earlier  legislation.  I  agree 
that  this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Bedford, 
Monier- Williams  and  Kooinson. 

Solicitors  for  the  respondents  :  Boulton, 
Sons  and  Sandeman. 
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Boots,  Cash  Dispensing  Chemists, 
Limited  v.  Cowling. 

Sale  of  food  and  drugs — Adulteration — Sale 
to  the  prejudice  of  the  purchaser — 
Liniment  of  soap — Commercial  stan- 
dard—Admissibility  of  evidence  as  to — 
British  Pharmacopoeia  —  Sale  of  Food 
and  Drugs  Act,  1876  (38  &  39  Vict, 
c.  63),  s.  6. 

The  appellants  were  stmimoned  under  s,6oJ 
the  Sale  of  Food  and  Drugs  Act,  1875,/or 
selling  a  certain  drug,  to  vfit,  liniment 
of  soap,  not  of  the  nature,  substance  and 
quality  of  the  article  demanded  by  the 
purchaser.  From,  the  certificate  of  the 
analyst  it  appeared  that  the  drug  was 
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BooTB^  Cash  Dispensing  Chemists, 
Limited  v.  Cowling. 

conipotmded  .vnth    methylated    sjnrit 
instead  of  rectified  spirit,  as  given  in 
theforrrmla  for  its  manufacture  in  the 
British   Pharmacojyoeia.      The   appel- 
lants tendered  evidence  that  there  was  a 
camm^ercial    standard  of  liniment   of 
soap,  differing  from  that  prescribed  by 
the  British  Fharmacojjceia. 
Held,  that  such  evidence  was  admissible. 
Case  stated  by  a  metropolitan  magistrate. 
At  a  court  of  summary  jurisdiction,  at 
Clerkenwell  Police  Court,  in  the  county  of 
London,  a  complaint  preferred  by  James 
WOliam  Cowling    (hereinafter   called   the 
respondent),  on  behalf  of  the  mayor  and 
aldermen  and   councillors    of   the  metro- 
politan borough  of  Islington,  a^inst  Boots, 
Cash  Chemists  (Southern),  Limited  (herein- 
after called  the  appellants),  under  s.  6  of 
the  Sale  of    Food  and  Drugs  Act,  1875 
(38  <fe  39  Vict  c.  63),  charging  that  the  said 
Boots,  Cash  Chemists  (Southern),  Limited, 
did  by  their  servant,  A.  E.  Spreckley,  on 
August  22nd,  1001,  at  167,  Upper  Street, 
Islington,  sell  to  Clara  Herbert  the  agent 
of  the  said  James  William  Cowling,  to  the 
prejudice  of  the  purchaser,  a  certam  drug, 
to  wit,  liniment  of  soap,  which  was  not  of 
the  nature^  substance  and  quality  of  the 
article,  to  wit,  liniment  of  soap,  demanded 
by  the  purchaser,  the  said  article  so  sold 
containing  methylated  alcohol,  which  had 
been  substituted  for  the  alcohol  {spiritvs 
rectifkatus)  of  the  Pharmacopoeia,  contrary 
to  the  provisions  of  the  Sale  of  Food  and 
Drugs  Acts,  1875  to  1899,  being  the  statutes  in 
such  case  made  and  providecL  was  heard  by 
me  on  October  30th,  and  November  23ra 
and  dOth,  1901,  and  was  determined  bv  me 
on  the  last  named  day,  when  the  appellants 
were  duly  convicted.     At  the  hearing  of 
the  cfiise  the  following  facts  were  proved  or 
admitted. 

The  appellants  are  a  limited  company 
incorporated  under  the  Companies  Acts, 
1862  to  1900,  having  their  registered  offices 
at  Station  Street,  Nottingham,  in  the 
county  of  Nottingham,  and  tne  respondent 
is  an  inspector  of  nuisances  of  the  mayor, 
aldermen  and  councillors  of  the  metro- 
politan borough  of  Islington,  in  the  county 
of  London. 

On  August  22nd,  1901^  Clara  Herbert,  as 
agent  for  and  by  the  direction  of  the  re- 
spondent, went  to  a  chemist's  shop  at 
167,  Upper  Street,  Islington,  in  the  county 
of  London,  and  purchased  for  the  respon- 
dent six. ounces  of  liniment  of  soap.  The 
said  Clara  Herbert  on  going  into  the  said 


67  J.  P.  196. 

shop  asked  for  six  ounces  of  soap  liniment, 
ana  ^as  handed  six  ounces  of  liniment  of 
soap  in  a  bottle  by  one  A.  E.  Spreckley,  a 
qualified  chemist,  wno  was  then  the  manager 
of  the  business  carried  on  at  167,  Upper 
Street,  Islington,  aforesaid,  and  the  said 
Clara  Herbert  paid  the  sum  of  A\d,  for  the 
said  liniment  to  the  said  A.  E.  Spreckley. 

The  said  liniment  purchased  by  the  said 
Clara  Herbert  from  the  respondent  as 
aforesaid  was  purchased  for  the  purpose  of 
analysis  by  the  public  analyst,  and  all  the 
requirements  of  the  Sale  of  Food  and 
Drugs  Act  in  that  behalf  were  complied 
with  by  the  said  James  William  Cowling. 
One  part  of  the  liniment  was  sent  to  the 
public  analyst,  who  gave  a  certificate,  of 
which  the  following  is  a  copy  : 

Sample  marked  489  C. 
The  Sale  of  Food  and  Drugs  Acts,  1875-1899. 

Certificate  of  public  analyst. 
To  Mr.  Cowling, 

Inspector  of  nuisances  of  the  Mayor, 
Aldermen  and  Councillors  of  the  Metropoli- 
tan Borough  of  Islington. 

I,  the  undersignea  public  analyst  for  the 
said  borougk  do  hereby  certify  that  I 
received  on  tne  22nd  day  of  August,  1901. 
from  Mr.  Cowling,  a  sample  of  liniment  or 
soap  marked  as  above  for  analysis,  which  then 
weighed  one-and-a  half  ounces,  and  have 
analysed  the  same  and  declare  the  result  of 
my  analysis  to  be  as  follows  : 

I  am  of  opinion  that  the  said  sample  con- 
tained the  percentage  of  foreign  ingredients 
as  under : 

Fifty  per  cent,  of  methylated  alcohol. 

This  preparation  should  contain  soft  soap, 
camphor,  oil  of  rosemary,  alcohol  and  dis- 
tilled water.  Methylated  alcohol  has  been 
substituted  for  the  alcohol  {spiritus  rectifi- 
catus  of  the  Pharmacoi)oeia). 

Observations :  No  change  had  taken 
place  in  the  constitution  of  the  article  that 
would  interfere  with  the  analysis. 

As  witness  my  hand  this  11th  day  of 
September.  1901. 

(Signed)  Frank  L.  Teed. 
At  the  laboratory,  9,  Mincing  Lane, 
London,  E.C. 

Evidence  on  behalf  of  the  appellants  was 
then  tendered  to  prove  that  tnere  vf9&  a 
commercial  standard  for  liniment  of  soap 
different  from  that  prescribed  by  the 
British  Pharmacopoeia. 

I  refused  the  evidence  so  tendered,  as  I 
considered  that  it  was  inadmissible  against 
the  respondent  having  regard  to  the  case  of 
Dickins  v.  Banderson,  [1901]  1  Q.  B.  437, 
and  convicted  the  appellants  of  the  offence, 
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and  charged  and  adjudged  that  they  should 
pay  a  penalty  of  £20  and  £10  10».  costs. 

The  question  for  the  opinion  of  the  court 
is  whether  I  was  right  in  refusing  to  receive 
the  said  evidence  tendered  on  behalf  of  the 
appellants,  to  prove  that  there  was  a  com- 
mercial standard  for  liniment  of  soap 
different  from  that  prescribed  by  the  British 
Pharmacopoeia. 

E.  T.  d'Eyncourt. 

if.  H.  Asguith,  K.C.,  and  Bonsey,  for  the 
appellants. — The  magistrate  was  wrong  in 
his  decision  to  reject  the  evidence  tendered 
by  the  appellants  that  there  was  a  com- 
mercial standard  of  liniment  of  soap  apart 
from  the  standard  given  by  the  Bntish 
Pharmacopteia.  He  seems  to  have  thought 
that  the  decision  in  Dickins  v.  Manderaon, 
[1901]  1  Q.  B.  437  ;  65  J.  P.  262,  went  to  the 
length  of  saying  that  if  there  was  a  formula 
given  by  the  British  PharmacopcBia,  that 
was  the  only  one  which  the  vendor  could 
use. 

BancktvertSy  K.C.,  and  Crane,  for  the 
respondent. —When  the  British  Pharma- 
copoeia gives  a  standard  for  a  compounded 
drug  suSi  as  this  liniment  of  soap  is,  the 
vendor  is  bound  to  sell  such  drug  in  com- 

gliance  with  such  standard,  unless  of  course 
e  makes  a  full  disclosure  of  the  facts.  In 
White  v.  Bywater  (1888),  19  Q.  B.  D.  582  ; 
51  J.  P.  821,  it  was  held  that  a  defendant 
was  liable  to  be  convicted  although  the  pur- 
chaser had  not  specifically  asked  for 
tincture  of  opiuni  prepared  according  to  the 
receipt  in  the  British  Pharmacopoeia.  That 
is  supported  by  Dickins  v.  Banderson, 
ante.  There,  moreover,  the  article  is  an 
inferior  one  made  with  methylated  and  not 
rectified  spirit,  and  the  sale  is  to  the  preju- 
dice of  the  purchaser.  The  magistrate  was 
right  in  rejecting  the  evidence. 
Bongey,  in  reply. 

Lord  Alverstonb,  C.J.— I  think  it  was 
quite  open  to  the  magistrate  to  come  to  the 
conclusion  that  the  sale  was  a  sale  by  the 
appellants.  Therefore  with  regard  to  that 
part  of  the  case,  no  further  inouiry  is 
necessary.  With  regard  to  the  other  part 
of  the  case,  we  think  it  better  the  case 
should  go  back  for  the  magistrate  to  receive 
such  evidence  as  was  tendered.  We  express 
no  view  at  all  as  to  what  the  effect  of  that 
evidence  may  be.  I  think  it  is  extremely 
likely,  as  Mr.  Danckwerts  has  pointed  out, 
that  it  will  only  show  that  persons  were 
trying  to  sell,  under  another  name,  a  drug 
they  ought  not  to  sell,  but  it  seems  to  me 
that  you  cannot  judge  of  that  d  prioriy  md 
I  think  the  learned  magistrate  has  imagined 
that  the  case  of  Dickins  v.  Randerson  laid 
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down  rather  a  wider  rule  than  it  did.  The 
language  of  my  brother  Phillimore,  which 
Mr.  Danckwerts  read,  was :  "  But  he  failed 
altogether  to  prove  that  there  was  any 
commercial  standard  for  this  article  different 
from  that  of  the  Pharmacopoeia.  He  did 
not  even  attempt  to  prove  it.  What  he 
attempted  to  prove  was  that  there  were  two 
commercial  standards  of  wide  difference — 
a  thing  in  itself  unreasonable— while  he 
stated  that  he  kept  both  standards  in  his 
shop,  and  sold  according  to  one  standard  or 
the  other  according  as  the  customer  brought 
or  did  not  bring  a  prescription  from  a 
medical  man."  Therefore  it  is  quite  clear 
that  my  brother  Phillimore  never  meant 
to  lay  down  in  that  case  that  nothing  could 
be  looked  at  except  the  British  Pharma- 
cop<Bia.  On  the  other  hand,  of  course  if  it 
was  the  sale  of  some  drug  recognised  by  a 
special  name  in  the  British  Pharmacopoeia, 
a  very  strong  primd  facie  case  would  be 
made  out  as  to  what  that  drug  ought  to 
contain.  All  we  know  of  this  evidence 
is  that  evidence  on  behalf  of  the  appellants 
was  then  tendered  to  prove  there  was  a 
commercial  standard  for  liniment  of  soap 
different  from  that  prescribed  by  the  British 
Pharmacopoeia.  Now  one  does  not  exactly 
know  what  that  means  until  we  have  the 
evidence  which  was  tendered  under  it,  but 
to  rule  that  no  evidence  of  the  kind  was 
admissible  because  of  the  decision  of 
Dickins  v.  Randerson,  vhi  supru,  seems 
to  me  to  go  too  far.  I  therefore  think  the 
case  should  go  back.  Of  course  if  Mr. 
Danckwerts  had  been  right  in  the  view 
that  anything  done  would  be  an  infraction 
of  s.  15  of  the  Pharmacy  Act,  as  he  tersely 
put  it,  it  would  be  evidence  to  show  that 
people  were  committing  an  illegal  act,  and 
his  position  would  have  been  very  much 
stronger.  But,  as  has  been  pointed  out  by 
Mr.  Bjnsey,  and  as  appears  by  the  words  of 
the  section,  that  is  a  section  directed  against 
the  offence  of  compounding,  and  does  not 
preclude  the  sale  of  other  drugs  ;  therefore 
It  may  very  well  be  that  further  inquiry 
may  be  necessary,  and  we  think  the  case 
should  go  Iwwck  for  this  purpose  whatever 
the  probable  result  of  it  may  be,  and  the 
ultimate  effect  upon  the  question  of  the 
conviction  must  be  further  considered. 

Wills  and  Channell,  JJ.,  concurred. 

Appeal  allowed.  Com  remitted 
ojccordingly.  Costs  to  abide 
the  result. 

Solicitors  for  the  appellants  :  Neve,  Beck 
and  Kirby. 

Solicitor   for   the   respondent :    A.    M. 
Bromall. 
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March  25,  1903. 

Hills   v,   Davies. 

Metropolis  —  Advertisements  scattered  in 
street— ** Throwing  or  laying  littery- 
Metropolitan  Police  Act,  1839  (2  & 
3  Vict.  c.  47),  s.  60  (3). 

The  resjxmdent  caused  jyrinted  bills  advertis- 
ing a  2^erfor7nance  at  a  theatre  to  be 
scattered  from  a  van  over  the  roadway. 

Held,  that  the  respondent  niignt  be  convicted 
of  throun^ng  or  laying  any  litter  in  a 
thoroughfare  undler  «.  60  (3)  of  the 
MetroiMitan  Polif^e  Act,  1839  (2  <fc 
3  Vict.  c.  47),  but  it  was  a  question  of 
fact  for  the  magistrate  m  each  case  to 
decide  whether  such  jmqnr  was  "  litter  " 
or  not  within  the  meaning  of  the 
section. 

Case  stated  on  a  complaint  made  by  the 
ap[)ellant  for  that  the  respondent  did  throw 
certain  litter,  to  wit,  printed  bills,  contrary 
to  the  statute.  The  respondent  was  the 
advertising  manager  of  the  Royal  Duchess 
Theatre,  Balham.  On  March  12th,  1902, 
the  summons  was  taken  out  by  the 
appellant  under  2  &  3  Vict.  c.  47,  s.  60  (3). 
Evidence  was  produced,  and  the  magistrate 
found  as  a  fact  that  the  respondent,  accom- 
panied by  two  other  men,  drove  in  a  van 
along  a  certain  road,  and  as  the  van  pro- 
ceeded, the  respondent  threw  out  and 
scattered  over  the  roadway  printed  bills  as 
advertisements  of  a  play  to  be  performed  at 
the  theatre.  The  only  specific  act  proved 
before  the  magistrate  was  the  evidence  of  a 
boy,  who  said  that  he  saw  about  two  dozen 
bills  thrown  out,  and  he  then  picked  up 
three  bills  and  took  them  home  as  being 
ornamental.  A  witness  did  say  that  he  saw 
the  defendant  and  two  other  men  throw  out 
large  quantities  of  bills,  but  the  magistrate 
stated  that  he  gave  more  weight  to  the 
boy's  evidence.  The  magistrate  dismissed 
the  summons  on  the  ground  that  the  paper 
thrown  on  the  road  was  not  litter  in  point 
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of  law  within  s.  60  (3)  of  the  Metropolitan 
Police  Act,  1839  (2  &  3  Vict.  c.  47),  and  he 
called  special  attention  to  the  concluding 
part  of  the  section,  which  enacts  that: 
Eveiy  person  who,  in  any  street  or  public 
place  within  the  limits  of  the  metro- 
politan police  district,  shall  be  guilty  of 
any  of  the  following  offences,  shall  be 
liable  to  a  penalty  not  more  than  forty 
shillings  for  every  such  offence  (that  is  to 
say)  :  .  .  .  (3)  Every  person  who  in  any 
thoroughfare  shall  .  .  .  throw  or  lay  any 
.  .  .  litter  .  .  . 

Compton  Smith  {Earle  with  him)  for  the 
appellant. — The  respondent  here  was  guilty 
of  an  offence  under  the  Metropolitan  Police 
Act,  1839,  of  throwing  litter  in  a  thorough- 
fare. It  is  not  so  much  a  question  of  what 
"  litter "  may  consist  of  as  the  question  of 
what  the  result  is  in  the  thoroughfare. 

The  respondent  was  not  represented  and 
did  not  appear. 

Lord  AxvERSTONE,  C.J.— I  am  of  opinion 
that  this  must  go  back.  The  magistrate  has 
stated  in  the  case  the  grounds  of  nis  opinion, 
and  I  think  they  go  too  far.  He  says  these 
papers  thrown  into  the  road  were  not  litter 
within  the  section.  I  am  satisfied  the 
magistrate  may  have  intended  to  decide 
that  those  papers  thrown  in  this  way  in  the 
road  were  not  litter  in  point  of  fact.  But  he 
has  not  done  so.  Whether  pai>er  so  thrown 
is  "  litter "  or  not,  is  a  question  of  fact  in 
each  case.  Take  the  instance  of  a  popular 
artist  coming  to  a  town  and  throwing 
advertisements  broadcast.  It  is  a  question 
of  fact  whether  under  those  circumstances 
the  advertisements  are  "  litter "  within  the 
Act.  The  case  must  be  remitted  for  the 
magistrate  to  find  as  a  fact  whether  the 
advertisements  thrown  under  the  circum- 
stances of  this  case  are  "  litter  "  or  not. 

Wills,  J. — The  boy's  evidence  in  the  case 
of  what  he  was  doing,  is  a  specimen  of  the 
circumstances  to  be  considered  by  the 
magistrate.  Time,  place  and  degree,  are  all 
to  be  considered  in  deciding  a  question  of 
fact. 

Channell,  J.- 1  agree. 

Ajypeal  allmoed. 

Solicitors  for  appellant :  W.  W.  Young, 
Son  <fc  Ward. 
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FiNDLEY  V,  Haas. 

Sale  of  food  and  drugs — ^Adulteration- 
Brandy — Sufficiency  of  analyst's  certi- 
ficate—Sale of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  s.  18. 

A  certificate  made  by  an  analt/st  of  brandy 
stated :  "  /  am  of  opinion  that  tlie  said 
sample  contained  parts  cw  under,  or  the 
percentages  of  foreign  ingredients  as 
under ;  it  has  been  reduced  from 
25  degrees  under  proof  to  27*6  degrees 
under  proof  ^^ 

Held,  that  the  certificate  uhis  sufficient 

Case  stated  on  an  information  under 
s.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875. 

Upon  the  hearing  of  the  infonnation  the 
following  facts  were  proved. 

The  appellant  was  a  constable  and  had 
been  duly  appointed  to  take  samples  under 
the  Sale  of  Food  and  Drugs  Acts.  On 
March  4th  last  the  appellant  purchased  from 
the  respondent,  who  resides  at  the  Royal 
Oak  Inn,  one  pint  of  brandy. 

The  appellant  served  the  respondent  with 
a  notice  p'lrsuant  to  the  Acts,  stating  that 
the  brandy  was  purchased  for  the  purpose 
of  analysis  by  the  public  analyst,  ana  he 
thereupon  divided  the  sample  into  three 

Sarts  m  the  presence  of  the  respondent  and 
elivered  one  of  such  parts  to  the  respon- 
dent properly  sealed.  He  delivered  another 
of  such  parts  properly  sealed  to  Mr.  James 
Baynes,  of  Kmgston-upon-Hull,  the  public 
analyst,  and  the  remaming  third  part  the 
appellant  retained  in  his  possession  and 
this  was  produced  to  the  court. 

On  March  11th  last  the  appellant  received 
from  Mr.  Baynes  his  certificate  of  analysis, 
which  was  put  in  as  evidence,  of  which 
the  following  is  a  copy  : 

"To  Mr.  T.  Findley,— I,  the  undersigned, 
public  analyst  for  the  East  Riding  of  York- 
shire, do  hereby  certify  that  I  received  on  the 
5th  day  of  March,  1902,  from  you  a  sample 
of  brandy,  No.  9,  for  analysis,  and  have 
analysed  the  same  and  declare  the  result  of 
my  analysis  to  be  as  follows:  I  am  of 
opinion  that  the  said  sample  contained  the 
parts  as  under,  or  the  percentages  of  foreign 
ingredients  as  under ;  it  has  been  reduced 
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from  25  degrees  under  proof  to  27*6  degrees 
under  proof. 

Observations.— Holdemeas  division.  As 
witness  my  hand  this  10th  day  of  March, 
1902.  James  Baynes.'* 

For  the  respondent  it  was  contended  that 
this  certificate  should  have  specified  the 
total  quantity  of  pure  spirit  and  of  added 
water  or  other  ingredients,  if  any,  contained 
in  the  sample,  and  therefore  was  neither  in 
form  nor  m  terms  sufficient  evidence  of  a 
contravention  of  the  statute  on  his  jfjart  to 
warrant  a  conviction.  He  relied  on  Aewby  v. 
Sims,  [1894]  1  Q.  B.  478  ;  58  J.  P.  263. 

For  the  appellant  it  was  contended  that 
the  certificate  did  comply  with  the  require- 
ments of  the  Act  and  contained  sufficient 
information  to  enable  the  magistrates  to 
decide  whether  an  oflfence  has  been  com- 
mitted ;  that  by  s.  20  of  the  Act  of  1875 
the  analyst  is  required  only  to  give  "  his 
certificate  of  the  result  of  his  analysLsj"  and 
that  he  had  done  so ;  that  information  as 
to  the  parts  of  pure  spirit  and  parts  of  water 
in  the  sample  analysed  would  have  been 
worthle^ss  and  misleading,  as  by  s.  6  of  the 
Act  of  1879  "  proof  "  spirit  is  by  implication 
made  the  standard  to  be  used  in  determining 
whether  an  offence  has  been  committed 
under  s.  6  of  the  Act  of  1875 ;  that  there 
was  no  vji^ueness  about  the  certificate  in 
this  case  as  there  was  in  the  case  of 
Newby  v.  Sims,  and  that  that  case  did  not 
therefore  apply ;  that  the  certificate  need 
not  set  out  the  constituent  parts  of  the 
sample,  except  in  the  case  of  adulteration 
(Bakewell  v.  Davis,  [1894]  1  Q.  B.  297; 
58  J.  P.  228). 

The  justices  adopted  the  contention  on 
behalf  of  the  respondent,  being  of  opinion 
that  the  certificate  of  tne  puolic  analyst 
was  not  in  proper  form  and  did  not  conse- 
auently  conform  with  the  requirements  of 
tlie  Act  (certainly  not  in  the  event  of  the 
spirit  being  wilfully  adulterated),  whilst  if 
caused  by  accidental  evaporation  (which 
was  highly  improbable  to  the  extent  com- 
plained of)  blame  would  scarcely  attach  to 
the  defendant,  and  was  therefore  too  vague 
to  justify  a  conviction,  and  the  analyst 
ought  to  have  stated  in  the  certificate  what 
the  percentages  of  pure  spirit  and  of  added 
water  or  other  ingredients,  if  any,  in  the 
sample  were,  and  they  dismissed  the 
information. 

Avory,  K.C.,  and  Biron  for  the  appellant 
— Tlie  question  in  this  case  is  whetner  the 
certificate  of  the  analyst  is  sufficient.  The 
justices  were  wrong  in  thinking  that  it  was 
not.     Even  if  it  nad  been  stated  as  the 
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justices  desired,  it  would  have  been  use- 
less, as  it  would  not  distinguish  between 
proof  spirit  and  pure  spirit.  All  the  certi- 
cate  need  state  is  sufficient  information  to 
enable  the  iustices  to  decide  whether  in  fact 
there  has  been  adulteration  or  not  That 
is  seen  from  Gmdder  v.  Rook,  [1901]  2  K.  B. 
290  ]  65  J.  P.  646,  where  it  is  decided  "  the 
certificate  ought  to  contain  in  itself  suffi- 
cient materials  to  enable  the  ms^strates  to 
form  a  judgment  on  the  face  of  the  certifi- 
cate that  the  oflfence  has  been  committed." 
The  certificate  here  shows  that  the  brandy 
has  been  reduced  to  27'6  degrees  under 
proof.  Newhy  v.  Sinis,  [1894]  1  Q.  B.  478  ; 
58  J.  P.  263,  quoted  before  the  justices,  does 
not  apply,  and  there  is  no  vagueness  about 
the  certificate  here  as  there  was  in  that  case. 
[He  referred  to  Bridge  v.  Howard,  [1897] 
1  Q.  B.  80  ;  60  J.  P.  790.] 

There  was  no  appearance  on  behalf  of  the 
respondent. 

Lord  Alverstone,  C.J. — I  am  of  opinion 
that  this  case  must  go  back  to  the  justices. 
This  certificate  says :  "  I  am  of  opinion  that 
the  said  sample  contained  the  i)arts  as  under, 
or  the  percentage  of  foreign  ingredients  as 
under ;  it  has  been  reduced  from  25  degrees 
under  proof  to  27*6  degrees  under  proof." 
The  Sale  of  Food  and  Drugs  Act,  1879,  s.  6, 
says,  in  determining  whether  an  offence  has 
bc«n  committed  under  s.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  by  selling  to  the 
prejudice  of  the  purchaser  spirits  not  adul- 
terated otherwise  than  bv  the  admixture  of 
water,  it  is  to  be  a  good  defence  to  Drove 
that  such  admixture  has  not  reduced  the 
spirit  more  than  twenty-five  degrees  under 
proof  for  brandy.  I  do  not  say  that  there 
are  not  cases  in  which  all  proportions  must 
necessarily  be  given  in  order  to  judge  whether 
an  offence  has  been  committed,  out  in  my 
opinion  it  is  clear  that  that  was  not  neces- 
sary in  this  case.  I  think  this  certificate  is 
sufficient. 

Wills,  J. — I  am  of  the  same  opinion. 

Channell,  J.— I  agree. 

ApjyeaL  cUloived. 

Solicitors  for  the  appellant  :  Collyer- 
Bristowe,  Hill  &  Co.,  for  R.  Allan  Park, 
Hull. 
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White  v.  Mayor,  etc.,  op  Sunderland. 

Public  health— Building  byelaws— Number 
of  houses  on  one  plan — Deposit  and 
approval  of  plan  under  old  byelaws — 
Repeal  of  old  byelaws— "  Work  com- 
menced "  after  date  of  new  byelaws. 

A  plan  had  been  deposited  with  reference  to 
a  building  estate  showing  the  number 
of  houses  on  July  14^,  1897,  and  a])- 
proved  by  the  local  authority,  and  the  said 
]>lan  was  re-dejxmted  and  re-approved 
on  Januanj  Sth,  1902.  On  May  28«A, 
1900,  a  nlan  for  thirty-one  houses,  jxirt 
of  Colchester  Terraxie  shoum  in  the  first 
2>lan,  was  de]x>sited,  and  ajfj^roved  on 
June  ISth,  1900. 

On  Ajrril  I9th,  1902,  notice  was  given  on  be- 
half of  the  builder  of  his  intention  to  build 
ttventy  houses  in  Colcfiester  Terrace. 

On  June  6th,  1902,  new  byelaws  tvith  respect 
to  buildings  were  sanctioned  by  the 
Local  Gove7*nnient  Board,  under  which 
fresh  conditions  as  to  the  thickness  of 
party  walls,  etc.,  were  imj>osed,  and  by 
oyelaw  80  of  such  byelaws  it  ivas  pro- 
vided :  ^^  Front  and  after  the  date  of  the 
confirmation  of  these  byelaws,  the  fol- 
lounng  byelaws  and  jiarts  of  byelaws 
relating  to  new  streets  and  buildings, 
shall  be  rejyealed,  except  as  regards  any 
work  commenced  before  the  date  of  the 
confirmation  of  this  byelawJ^ 

On  June  6th,  1902,  the  date  of  such  con- 
firmation.,  some  of  the  t/iirty-one 
houses  set  out  in  the  plan  approved  on 
June  IZth,  1900,  had  not  been  com- 
menced, and  on  August  6th,  1902,  the 
aiypellant  commenced  work  on  some  of 
toe  vacant  sites,  which  was  not  in  a^ccora- 
ance  with  the  neiv  byelaws. 

Held,  that  the  plan  aj^j^oved  on  June  I3th, 
1900,  was  not  a  plan  merely  for  the 
whole  of  the  buildings  slimon  thereon, 
but  a  number  of  sejmrate  plans  for  ea^h 
building,  and  that  if  the  work  on  any 
jHirticular  building  shotvn  on  the  2^lan 
was  not  commenced  before  June  6th, 
1902,  then  the  dejxmt  and  a^vproval  as 
to  such  plans  was  null  ana  void,  and 
the  iyiiUaings  commenced  after  that  date 
was  "  work  commenced  toithin  the 
meaning  of  byelaw  80. 

Case  stated  by  Justices  of  the  County 
Borough  of  Sunderland. 
The  appellant  is  a  builder,  carrying  on 
O  2  169 


THE  JUSTICE   OF  THE   PEACE. 


White  v.  Mayor,  etc.,  of  Sunderdand. 

business  in  the  county  borough  of  Sunder- 
land, in  the  county  of  Durham. 

The  respondents  are  the  Corporation  and 
the  Urban  Sanitary  Authority  of  the  said 
county  borough. 

On  Octol]KBr  28th  last  the  appellant 
appeared  on  a  summons  issued  upon  the 
information  and  complaint  of  the  respon- 
dents, charging  him  "for  that  he,  between 
July  17th  and  September  2nd,  1902,  at  the 
pansh  and  county  borough  of  Sunderland, 
unlawfully  did  erect  a  new  building  in 
Colchester  Terrace  on  the  east  side  thereof, 
and  being  site  No.  23,  reckoning  from  the 
south  end  thereof,  and  did  construct  the 
party  walls  thereof  of  a  less  thickness 
than  nine  inches  as  required  by  byelaw  15, 
made  under  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  157,  and  the  Public 
Health  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59),  s.  23,  allowed  by  the  Local  Govern- 
ment Board  on  June  6th,  1902,  and  in  force 
within  the  said  borough,  contrary  to  the 
statute." 

On  the  hearing  of  the  said  information 
and  complaint  the  following  facts  were 
proved. 

That  the  said  byelaws  with  respect  to 
buildings  were  allowed  by  the  Local 
Government  Board  on  June  6th.  1902,  and 
our  attention  was  particularly  directed  to 
byelaw  15  on  p.  16,  and  to  byelaw  80  on  p.  56. 

That  on  July  17th,  1902,  no  building  had 
been  commenced  on  the  site  in  question, 
and  that  on  August  6th,  1902,  excavation 
for  foundation  had  been  commenced,  and 
that  thereafter  building  on  the  said  site 
proceeded,  and  that  the  party  walls  were 
only  4^  inches  thick,  and  not  9  inches  thick 
as  required  by  the  byelaws  in  question. 

On  behalf  of  the  respondents  it  was 
proved : 

(a)  That  Colchester  Terrace  is  situate  on 
a  tract  of  land  known  as  High  Barnes 
Estate,  situate  partly  within  and  partly 
beyond  the  boundaries  of  the  county 
borough  of  Sunderland,  and  extending  for 
a  distance  of  two  miles  or  thereabouts. 

(b)  That  the  development  of  the  High 
Barnes  Estate  as  a  building  estate  com- 
menced in  1885,  when  the  first  street  plans 
were  lodged,  and  that  (including  those)  in 
all  ten  street  plans  have  been  lodged  by 
various  persons  for  various  portions  of  the 
High  Barnes  Estate. 

(c)  That  one  of  those  ten  street  plans, 
namely,  a  street  plan  comprising  that  por- 
tion of  the  High  Barnes  Estate  which 
includes  Colchester  Terrace,  was  deposited 
by  Messrs.  W.  and  T.  R.  Milburn,  on  behalf 
of    Nathaniel    Killingworth  Punshon,  the 
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owner  of  the  High  Barnes  Estate,  and 
approved  by  the  council  on  February  14th, 
1897,  and  that  the  said  plan  (in  so  far  as 
it  had  not  then  been  carried  out,  and  as 
required  by  the  provisions  of  a  local  Act) 
was  re-deposited  on  December  27th,  1901, 
by  Messrs.  W.  k  T.  R.  Milburn,  architects, 
on  behalf  of  Mr.  John  William  White,  the 
appellant,  and  re-approved  on  January  8th, 
1902. 

(d)  That  Colchester  Terrace  and  some, 
but  not  the  whole  of  the  streets  the  subject 
of  the  said  plan  had  been  formed  and 
sewers  put  in  in  accordance  with  such  plan, 
and  that  all  the  work  had  been  done  which 
is  required  to  be  done  before  the  building 
of  the  houses  may  be  commenced. 

(e)  That  since  the  deposit  of  the  said 
plan  various  houses  in  Colchester  Terrace 
nad  been  built  by  various  builders  at 
various  times,  as  shown  on  the  plans  here- 
unto annexed. 

(f)  That  on  May  28th,  1900,  a  plan  for 
thirty-one  houses  on  the  east  side  of 
Colcnester  Terrace  was  deposited  by  Messrs. 
W.  and  T.  R.  Milburn  without  naming  any 
other  i)erson,  and  approved  on  June  13th, 
1900. 

(g)  That  on  April  19th,  1902,  notice  was 
given  on  behalf  of  Mr.  John  William  White 
of  his  intention  to  commence  to  build 
twenty  houses  in  Colchester  Terrace,  to  the 
construction  of  which  the  urban  sanitary 
authority  had  signified  their  approval. 

(h)  Tnat  at  the  date  of  the  giving  of  such 
notice  there  were  not  twenty  vacant  sites  in 
Colchester  Terrace,  but  seventeen  only. 

(i)  That  the  development  of  that  portion  of 
the  estate  had  proceeded  somewhat  rapidly. 

(j)  That  the  ouildings  so  far  as  they  had 
gone  up  to  the  date  of  the  information 
were  in  accordance  with  the  byelaws 
repealed  by  s.  80  of  the  byelaws  herewith. 

It  was  contended  by  counsel  on  behalf 
of  the  appellant : 

1.  That  notwithstanding  the  fact  that  no 
building  operations  had  commenced  on  the 
site  in  question,  j'^et  the  whole  of  the  build- 
ing scheme  as  shown  in  the  plan,  approved 
on  April  14th,  1897,  and  re-deposited  in 
1901,  and  re-approved  in  1902,  so  far  as 
then  not  carried  out,  was  "  one  entity,"  and 
that  Colchester  Terrace  and  some  of  the 
streets  having  been  formed  in  accordance 
with  such  plan  and  the  requirements  of  the 
old  byelaws,  and  the  Borough  of  Sunder- 
land Act,  1885,  and  some  buildings  having 
been  erected  thereon  and  a  plan  for  the 
erection  of  thirty-one  houses  having  been 
deposited  and  approved  by  the  corporation 
of  Simderland,  and  notice  of  intention  to 
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erect  the  houses  in  auestion  having  been 
given  before  June  6tn,  the  whole  of  such 
scheme  was  work  commenced  within  the 
meaning  of  byelaw  80,  and  therefore  the 
new  byelaws  did  not  apply,  and  that  the 
old  byelaws  remained  unrepealed  with 
regard  to  the  work  in  question,  and  that  if 
such  was  not  a  true  construction  the  bye- 
law  16  was  unreasonable  and  bad,  and 
tUtra  vires.  The  following  cases  were 
cited  in  support  of  such  contention  :  Slee  v. 
Bradford  (1863),  27  J.  P.  621  ;  Masters  v. 
Pantypod  (1878),  9  Ch.  D.  677  ;  Tanner  v. 
Oldham,  [1896]  1  Q.  B.  60  ;  Felkin  v. 
Berridge  (1863),  27  J.  P.  776  ;  Withing- 
ton  Urban  Council  v.  Moore  (1896),  60  J.  P. 
408. 

2.  That  even  if  it  were  not  so  the  whole 
'of  the  said  thirty-one  houses  formed  one 
scheme  and  one  entity,  and  were  work 
commenced  within  the  meaning  of  the  bye- 
laws, and  that  if  such  was  not  a  true  con- 
struction the  byelaw  was  unreasonable  and 
ultra  mres.  It  was  further  contended  for 
the  appellant  that  the  byelaws  did  not 
apply  for  the  following  reasons. 

3.  Because  having  regard  to  what  had 
been  done  on  the  estate  it  should  in 
common  fairness  and  iustice  be  construed 
to  comprise  the  whole  of  one  undivided 
scheme. 

4.  Because  where  there  is  an  entity  of 
this  description  and  where  the  appellant 
binds  himself  down  to  details  by  plans 
approved,  and  has  incurred  exi)ense  and  done 
work  necessarily  preliminary  to  the  work 
of  erection,  it  is  "  work  "  within  the  meaning 
of  the  byelaws. 

5.  Because  the  word  "  work  "  is  a  term 
covering  all  that  was  done  on  any  part  of 
the  estate  the  proi^rty  of  the  aT)pellant, 
and  because  the  portions  of  the  scheme  are 
bound  together  oy  the  approved  plan  or 
plans. 

6.  Because  once  the  plans  were  deposited 
the  appellant  was  connned  and  limited  to 
the  details  allowed  by  the  old  byelaws,  and 
it  could  not  be  changed  without  beginning 
from  the  commencement,  and  that  this  was 
one  scheme  and  one  work. 

7.  That  the  corporation  of  Sunderland 
having  once  approved  the  plans,  they  cannot 
do  anything  to  prevent  building  in  accord- 
ance with  those  plans,  nor  can  they  call 
upon  a  building  owner  whose  plans  have 
been  approved  with  respect  to  certain  houses 
to  depcMsit  new  plans  with  respect  to  the 
same  houses. 

It  was  contended  in  reply  that  "  work 
commenced"  within  the  meaning  of  bye- 
law  80    must    be   limited    to    work    the 
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subject-matter  of  the  said  byelaws,  namely, 
the  erection  of  buildings  and  did  not 
include  the  work  of  making  streets,  or 
laying  sewers,  which  was  governed  by  other 
Acts  and  byelaws.  We  were  of  opinion  that 
upon  the  facts  above  stated  the  work  in 
question,  the  erection  of  the  new  building, 
had  not  oeen  commenced  before  the  date  of 
the  confirmation  of  the  byelaws,  and  that 
byelaw  16  applied  thereto,  and  that  such 
byelaw  was  reasonable,  and  we  convicted 
the  appellant  of  the  offence  charged. 
The  question  upon  which  the  opinion  of 
the  court  is  desired,  is  whether  we  justices 
upon  the  above  statement  of  facts  came  to 
a  correct  determination   and  decision   in 

Soint  of  law,  and,  if  not,  what  should  be 
one  in  the  premises. 

Robt.  K.  A.  Ellis. 
Jas.  Waterston. 

The  following  were  the  byelaws  re- 
ferred to  : 

Byelaw  16. — Every  person  who  shall 
erect  a  new  building  shall  construct  in 
accordance  with  the  following  rules  everv 
party  wall  and  every  cross  or  division  waU 
which,  in  pursuance  of  the  byelaws  in  that 
behalf,  may,  as  a  return  wall,  be  deemed  a 
means  of  determining  the  length  of  any 
external  wall  or  party  wall  of  such 
building ;  and  in  every  case  the  thick- 
ness prescribed  shall  be  the  minimum 
thickness  of  which  any  such  wall  may  be 
constructed,  and  the  several  rules  shall 
apply  only  to  walls  built  of  good  bricks, 
not  less  than  nine  inches  long,  or  of  suit- 
able stone  or  other  blocks  of  hard  and 
incombustible  substance,  the  beds  or 
courses  being  horizontal.  The  thickness 
of  every  such  party  wall  or  such  cross  or 
division  wall  snail  be  at  least  two-thirds  of 
the  thickness  prescribed  by  the  byelaw  in 
that  behalf  for  an  external  wall  of  the  same 
height  and  length,  and  belonging  to  the 
same  class  of  building  as  that  to  which 
such  party  wall  or  such  cross  or  division 
wall  belong,  but  shall  in  no  case  be  less 
than  nine  inches.  But  if  such  party  wall 
or  such  cross  or  division  wall  supports  a 
superincumbent  external  wall,  the  whole  of 
such  party  wall  or  such  cross  or  division 
wall,  as  the  case  may  be,  shall  be  of  the 
thickness  prescribed  by  the  byelaw  in  that 
behalf  for  an  external  wall  of  the  same 
height  and  length  and  belonging  to  the 
same  class  of  building  as  that  to  which 
such  party  wall  or  such  cross  or  division 
wall  belongs. 

Byelaw  80.— From  and  after  the  date 
of  the  confirmation  of  these  byelaws  the 
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following  byelaws  and  parts  of  byelaws  re- 
lating to  new  streets  and  buildings  shall  be 
repealed,  except  as  regards  any  work  com- 
menced before  the  date  of  the  confirmation 
of  this  byelaw : 

(1)  The  whole  of  the  byelaws  confirmed 
by  one  of  her  late  Majesty's  principal 
Secretaries  of  State  on  7th  November,  1867. 
except  so  much  of  the  byelaw  numbered 
one,  as  nrovides  that  no  dwelling-house 
shall  be  built  immediately  adjoining  any 
back  street  without  the  special  permis- 
sion of  the  Local  Board,  and  that  any 
person  offending  against  such  byelaw  shall 
be  liable  for  each  offence  to  a  penalty  of 
not  exceeding  forty  shillings ;  so  much  of 
the  byelaw  numbered  twelve  as  provides 
that  all  external  walls  of  out-offices  and 
yard  boundar;^  walls  shall  be  nine  inches 
at  least  in  thickness,  and  that  any  person 
offending  £^inst  such  byelaw  shall  be  liable 
for  each  onence  to  a  penalty  not  exceeding 
forty  shillings ;  and  so  much  of  byelaw  num- 
bered sixteen,  as  provides  that  no  timber 
or  woodwork  shall  be  placed  within  four 
and  a  half  inches  of  the  inside  face  of  any 
chimney  or  flue,  and  that  no  wooden  plugs 
shall  be  driven  nearer  than  six  inches  to 
the  inside  of  any  chimney  or  flue,  except 
such  plugs  as  are  necessary  for  placing 
angle  oeads  and  skirting  boards,  and  that 
any  person  offending  against  such  byelaw 
shall  oe  liable  for  each  offence  to  a  penalty 
of  not  exceeding  forty  shillings. 

(2)  The  whole  of  the  byelaws  allowed  by 
the  Local  Government  Board  on  the  8th 
day  of  July,  1879. 

The  foregoing  byelaws  with  respect  to 
buildings  are  hereby  allowed  by  the  Local 
Government  Board,  this  sixth  day  of  June, 
1902. 

Montague  Liish,  K.C.  (with  him  SchUler\ 
for  the  appellant. — The  order  of  the  justices 
in  this  case  was  wrong.  The  appellant 
here  had  deposited  plans  of  the  proposed 
terrace,  and  had  obtained  the  consent  of 
the  local  authority  to  the  plans.  He  had 
built  some  of  the  houses  before  the  new 
byelaws  came  into  force,  and  now  it  is  said 
that  as  to  the  houses  which  had  not  been 
commenced  the  new  byelaws  are  to  apply, 
and  the  appellant  must  comply  with  their 
regulations.  That  is  not  so,  for  the  whole 
of  the  building  scheme,  as  shown  in  the 

Slan  approved  on  April  14th,  1897,  and  re- 
eposited  in  1901  and  re-approved  in  1902, 
so  far  as  not  then  carried  out,  is  "one 
entity,"  and  Colchester  Terrace  and  some 
streets  having  been  formed  in  accord- 
ance with  such  plan  and  the  requirements 
of  the  old  byelaws,  and  some  of  the  build- 
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ings  having  been  erected  thereon  and  a 
plan  for  the  erection  of  thirty-one  houses 
naving  been  deposited  and  approved  by  the 
local  authority,  and  notice  of  intention  to 
erect  the  houses  in  question  having  been 
given  before  June  6tn,  the  whole  of  such 
scheme  is  work  commenced  within  the 
meaning  of  byelaw  80.  Even  if  this  is  not 
so,  the  whole  of  the  thirty-one  houses  form 
one  scheme  and  one  entity,  and  are  work 
commenced  within  the  meaning  of  the  bye- 
laws. If  that  is  not  the  true  construction 
the  byelaw  is  unreasonable,  and  therefore 
bad.  As  to  the  first  point,  when  the  cor- 
poration had  approved  the  plan,  which  plan 
showed  the  whole  block,  and  not  only  one 
house,  and  the  builder  had  given  notice  of  his 
intention  to  build,  the  corporation  could  not 
afterwards,  apart  altogether  from  the  ques- 
tion whether  the  work  has  been  commenced 
or  not,  withdraw  their  approval  and  impose 
fresh  conditions.  As  to  the  limit  of  time 
in  the  case  of  streets,  the  work  must  be 
commenced  within  a  certain  time  under  the 
Sunderland  local  Act,  but  there  is  no 
such  limit  in  the  case  of  houses.  More- 
over, the  case  states  that  there  has  been  no 
unreasonable  delay.  The  case  of  Withing- 
ton  Urban  Ccmncd  v.  Mo<yre  (1896),  60  J.  P. 
408,  a  decision  of  the  Vice-Chancellor  of  the 
County  Palatine  of  Lancaster,  is  in  favour 
of  the  appellant.  The  byelaws  of  a 
local  board  must  be  reasonable  in  order 
to  have  any  validity,  and  no  local  authority 
can  pass  a  byelaw  forfeiting  a  right  once 
given.  The  case  of  the  Harrogate  Corpora- 
turn  V.  Dickinson  (1903),  67  J.  P.  101,  will 
be  quoted  as  an  authority  against  this  con- 
tention, but  there  the  point  was  different  in 
this  respect,  because  under  the  Harrogate 
local  Act  of  Parliament  it  was  provided : 
"  The  deposit  with  the  corporation  of  any 
plans  of  any  street  or  building  shall  be  null 
and  void  if  the  execution  of  the  work  speci- 
fied in  such  plan  be  not  commenced  within 
the  following  periods,  that  is  to  say,  as  to 
plans  deposited  after  the  passing  of  this 
Act  within  three  years  from  the  date  of 
such  deposit,  and  as  to  plans  deposited 
before  tne  passing  of  this  Act  within  three 
years  from  the  passing  of  this  Act,  and  at 
the  expiration  of  those  respective  periods 
fresh  notice  and  deposits  shall,  unless 
the  corporation  otherwise  determine,  be 
requisite."  The  defendant  there  deposited 
two  plans.  One  showed  a  terrace  of  eleven 
houses,  and  two  stables  and  coach-houses  to 
be  erected  by  the  defendant.  On  Nov.  7th, 
1901,  the  old  byelaws  under  which  the  plans 
were  depositee!  were  repealed  and  new  bye- 
laws came  into  force.    On  or  about  January 
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3r(L  1902,  the  defendant  commenced  to 
build  one  of  the  two  stables  and  coach- 
houses. The  defendant  was  requested  to 
discontinue  the  works  on  the  grounds  that 
the  plans  deposited  on  October  1st,  1894, 
were  null  and  void.  It  was  decided  that 
"  the  plan  of  every  house  or  stable  or  coach- 
house was  a  separate  plan,  although  they 
were  included  in  two  streets  and  so 
deposited  with  the  plaintiffs.  There,  by 
reason  of  s.  27  of  the  Harrogate  Corporation 
Act,  1893,  the  deposit  of  the  plans  was  null 
and  void,  as  the  execution  of  the  work 
specified  on  the  plan  of  the  coach-house 
and  stable  was  not  commenced  within  three 
years  of  the  deposit  of  the  said  plans." 
There  is  no  such  limit  of  time  in  this  case. 
It  ia  true,  WithinffUm  Urban  CoimcU  v. 
Moorey  ante,  was  cited  to  Wright,  J., 
in  that  case,  and  he  did  not  approve 
of  it,  but  the  case  itself  was  not  in 
point  there.  It  is  clear  from  the  decisions 
that  a  local  authority  cannot  increase  the 
thickness  of  the  walls  while  the  house  is 
being  built,  and  that  once  their  approval  is 
given  they  cannot  retract  it. 

C.  A,  Jctuselly  K.C.  (with  him  Simey\  for 
the  respondents. — The  work  here  was  not 
"work  commenced"  before  the  new  bye- 
laws  came  into  force,  and  therefore  is  not 
excepted  by  bjrelaw  80.  That  is  clear  from 
the  construction  put  upon  those  words 
by  Wright,  J.,  in  Harrogate  Ctyrjxyra- 
tum  V.  Dickinson,  ante,  a  construction 
which  was  necessary  to  the  decision  of  the 
case  quite  apart  from  the  time  limit  set  up 
in  the  local  Act.  Where  a  plan  shows 
thirty-one  separate  houses,  commencement 
of  the  work  with  reference  to  that  plan, 
must  be  commencement  of  the  work  on 
each  of  those  houses.  The  duty  of  approval 
or  disapproval  of  plans  by  the  local 
authority  depends  on  s.  158  of  the  Public 
Health  Act,  1875.  He  referred  to  H,  v. 
Mayor  of  Easthmime  (1891),  83  L.  T.  338 ; 
64  J.  P.  724.  A  local  authority  cannot 
refuse  their  aoproval  to  apian  for  100  or  150 
houses  proviaed  they  are  to  be  built  in  con- 
formity with  the  existing  byelaws,  merely 
because  it  may  be  twenty  years  before  they 
are  built,  or  oecause  they  were  contempla- 
ting new  byelaws.  The  plan  cannot  be  one 
scheme:  the  houses  must  be  commenced 
before  tne  coming  into  force  of  new  byelaws. 
It  is  not  because  it  is  all  the  property  of 
one  man  ;  it  might  be  one  hundred  different 
owners,  some  of  whom  had  commenced 
the  work  and  some  not.  The  notice  of 
intention  to  proceed  is  only  to  tell  the 
district  surveyor  that  he  can  come  and  look. 
There  may  be  hardship  in  both  cases,  either 
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on  the  builder  or  the  local  authority,  but  it 
is  not  a  question  of  hardship,  but  of  inter- 

I)retation  of  the  words  of  the  byelaws.  The 
ocal  authority  ought  to  be  trusted  in 
administering  the  byelaws.  The  byelaw 
here  is  reasonable  and  should  be  enforced. 
There  is  no  vested  right  other  than  this, 
that  the  builder  who  has  had  his  plan 
approved  is  entitled  to  have  it  deemed, 
that  his  building,  if  in  accordance  with 
those  plans,  is  in  conformity  with  the  bye- 
laws which  were  in  force  when  the  plan  was 
approved.  By  s.  157  of  the  Public  Health 
Act,  1875,  "Every  urban  authoritv  may 
make  byelaws  with  respect  to  the  following 
matters.  .  .  . 

"(2)  With  resiject  to  the  structure 
of  walls,  foundations,  roofs  and  chimneys 
of  new  buildings  for  securing  stability 
and  the  prevention  of  fires  and  for  purposes  of 
health,"  and  by  s.  159, "  new  building"  does 
not  merely  mean  something  erected  on  what 
was  previously  a  vacant  site,  but  includes 
the  case  of  a  building  which  has  been 
pulled  down  and  is  being  re-erected  or 
which  is  being  altered  in  certain  ways." 
The  work  done  here  is  in  every  sense  a  new 
building.  He  referred  to  the  judgment  of 
Wills,  J.,  in  R,  v.  Tynemoutn  Mural 
District  Council,  [1896]  2  Q.  B.  219 ;  60 
J.  P.  564. 

Montaque  Lush,  K.C,  in  reply. 

Lord  Alverstonb,  C.  J.— In  this  case,  at 
the  hearing  before  the  vacation,  Mr.  Lush 
presented  to  us  an  extremely  able  argu- 
ment, which  he  has  in  part  repeated  to- 
day, not  at  too  great  length,  with  reference 
to  the  effect  of  the  approval  of  plans 
in  the  years  1901-2,  and  previously  under 
the  old  byelaws.  The  real  point  we  have 
to  consider  is  whether  or  not  upon  the 
facts  stated,  the  magistrates  were  wrong  in 
coming  to  the  conclusion  that  they  could 
properly  find  against  a  man  and  inflict  a 
penalty  in  respect  of  the  breach  of  a  new 
byelaw  as  applied,  or  purporting  to  be  in 
force,  with  regard  to  a  building  which  had 
been  commenced  subsequently  to  the  byelaw 
being  passed.  In  order  that  I  may  show 
that  I  have  appreciated  what  Mr.  Lush  has 
urged  before  us,  and  endeavour  to  deal  with 
it  to  the  best  of  my  judgment,  I  should  like 
briefly  to  state  the  material  dates  which 
give  rise  to  the  question.  The  old  Iwelaws 
had  been  in  use  for  a  long  time.  I  think 
they  were  made  in  1879,  and  it  is  agreed 
that  a  number  of  streets  had  been  laid  out 
and  a  number  of  plans  deposited  which 
would  have  entitledf  persons  to  commence 
workj  to  carry  out  work,  and  complete  work, 
as  being  in  accordance  with  those  byelaws. 
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An  estate  plan  showing  a  great  many  streets 
and — I  have  not  counted  them,  but  there 
must  be  many  hundreds  of  houses — had 
been  deposited  in  respect  of  that  estate,  and 
a  number  of  builders  nad  from  time  to  time, 
as  the  case  states, — a  number  of  various 
persons — had  lodged  various  building  plans 
and  street  plans  for  various  portions  of  the 
High  Barnes  Estate,  and  with  reference  to 
this  particular  terrace  (the  statement  is  in 
paragraph  (c)  of  the  case),  "a  street  plan 
comprism^  that  portion  of  the  High  Barnes 
Estate  which  includes  Colchester  Terrace, 
was  deposited  by  Messrs.  W.  &  T.  R.  Mil- 
bum  on  behalf  of  Nathaniel  Killingworth 
Punshon,  the  owner  of  the  High  Barnes 
Estate,  and  approved  by  the  council  on 
April  14th,  1897,  and  the  said  plan,  in  so 
far  as  it  had  then  been  carried  out  (and 
as  required  by  the  provisions  of  a  local 
Act),  was  re-deposited  on  December  27th, 
1901j  by  Messrs.  W.  &  T.  R.  Milburn, 
architects,  on  behalf  of  Mr.  John  William 
White,  the  appellant,  and  re-approved  on 
January  8th,  1902."  Then  the  case  refers  to 
the  plan  which  shows  a  number  of  these 
hoases,  some  of  which  had  been  built  by 
some  builders,  and  some  hy  others,  and  the 

Elan  states  the  dates  at  which  those  various 
ouses  had  been  commenced.  It  is  only 
material  with  reference  to  Nos.  24  and  23,  to 
call  attention  to  the  fact  that  on  July  17th, 
1901pno  building  had  been  commenced  on  the 
site  m  question,  and  on  May  6th,  1902,  exca- 
vations for  foundations  had  been  commenced. 
Between  some  of  those  dates  which  I  have 
mentioned,  namely,  the  dates  of  approval 
of  the  plans  and  the  commencement  of  other 
works  on  plans  submitted  by  other  builders, 
and,  possibly,  by  this  builder  himself  too, 
the  corporation  passed  their  new  byelaws. 
The  two  byelaws  that  are  important  for  this 
purpose  are  those  to  which  Mr.  Lush  drew 
our  attention,  the  fifteenth  and  the  eightieth. 
The  fifteenth  says:  "  Every  person  who  shall 
erect  a  new  building  shall  construct  in 
accordance  with  the  following  rules  every 
party  wall  or  every  cross  and  division  wall," 
m  a  certain  manner.  Mr.  Lush,  of  course, 
does  not  dispute  that  j)rinid  facie  this  is  a 
new  building.  It  is  a  new  house.  No 
foundations  had  been  put  in  :  it  was  a  new 
construction  in  every  sense  of  the  word,  and 
is  a  new  building  except  in  so  far  as  it  may 
be  said  to  be  connected  with  something 
which  had  been  done  before  on  either  side, 
or  on  one  side  of  it,  namely,  other  houses  in 
the  same  terrace.  Then  in  order  to  protect 
the  person  who  had  commenced  wort,  bye- 
law  80  says,  "  From  and  after  the  date  of 
confirmation  of  these  byelaws,  the  following 
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byelaws  and  parts  of  byelaws  relating  to 
new  streets  and  buildings  shall  be  repealed, 
except  as  regards  any  work  commenced 
before  the  date  of  the  confirmation  of  this 
byelaw."  Mr.  Lushes  main  contention  is 
that  having  approved  the  byelaws,  the 
local  authority  cannot  prevent  a  man  from 
building  in  accordance  with  the  byelaws 
and  the  plans  which  have  been  approved, 
and  at  the  same  time  he  has  a  second  argu- 
ment that,  at  any  rate  in  this  case,  they 
having  approved  a  plan  for  a  terrace,  and 
some  of  tne  houses  having  been  commenced, 
the  work  which  had  been  approved  had  been 
commenced,  and  that  therefore  he  is  within 
the  protection  of  byelaw  80.  Having  stated, 
I  hope  fairly,  the  contentions  with  which 
Mr.  Lush  has  pressed  us,  I  wish  to  say  a 
word  or  two  upon  each  of  them.  On  the 
main  one,  I  think  it  goes  too  far.  I  think 
it  is  quite  impossible  to  say  that  theeflfectof 
the  approval  is  that  a  man  gets  a  right  to 
erect  the  house  in  accordance  with  the  plans 
then  approved,  at  any  time  and  under  any 
circumstances.  In  fact,  Mr.  Lvsh  frankly 
says  that  probably  did  go  too  far.  He  must 
admit  that  a  limit  of  time  might  come 
or  circumstances  might  alter.  I  think  the 
effect  of  approval  is  not  to  prevent  the  local 
authority  from,  within  their  statutory 
powers,  imposing  fresh  conditions,  subject, 
of  course,  to  the  ordinary  rules  of  not 
wasting  work  which  has  been  commenced 
or  preventing  people  having  the  benefit  of 
the  previous  approval.  Upon  this  jwint  it 
seems  to  me  that  the  judgment  to  which 
Mr.  Russell  called  our  attention,  the  iudg- 
ment  of  the  Court  of  Queen's  Bench  de- 
livered by  the  late  Lord  Chief  Justice  and 
my  brother  Wills,  has  a  material  bearing  as 
laying  down  the  principle,  and  I  think  that 
case  and  the  other  case  referred  to  in 
argument,  which  decided  that  no  conditions 
can  be  annexed  to  the  approval — there  must 
be  approval  or  disapproval — show  that  the 
effect  of  the  approval  of  plans  is  a  state- 
ment that  the  work  so  carried  out  will  be 
in  accordance  with  the  existing  byelaws, 
and  it  cannot  be  fairly  or  properly  con- 
tended that  it  amounts  to  a  statement. 
"  We  will  not  pass  any  byelaws  which  wiU 
affect  the  houses  which  you  may  at  any 
time  build  in  consequence  of  our  having  ap- 
proved your  plans."  Therefore,  with  regard 
to  the  argument  that  at  any  rate  in  this 
case  there  was  a  vested  ri^ht  to  build  these 
houses  in  accordance  with  any  byelaws,  I 
think  it  goes  too  far.  Then,  with  regard  to 
the  argument  that  part  oi  the  work  had 
been  commenced,  I  confess  I  have  had  very 
groat  difficulty  in  following  it.    As  I  ven- 
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tured  to  put  to  Mr.  Lii$h  in  the  course  of 
his  argument,  one  can  easily  ima^ne  a  case 
and  state  a  case  in  which  I  think  both 
those  who  judge  of  fact  and  of  law  ought 
to  come  to  the  conclusion  that  work  had 
been  commenced,  as,  for  instance,  where 
there  are  two  semi-detached  houses,  and 
the  structure  of  one  has  been  built  and 
arranged  in  order  to  be  continued  into  the 
other,  and  the  roof  and  walls  and  chimneys 
arranged — I  ^dll  not  specify  particular 
points— but  matters  done  with  a  view  solely 
to  the  house  being  carried  out  in  a  particular 
way.  No  doubt  in  that  case  they  ought  to 
come  to  the  conclusion  that  the  work  had 
been  commenced.  In  the  other  case,  where 
Mr.  Lu^  said,  very  properly,  that  I  had 
put  it  too  far  against  nim — in  the  case  of  a 
terrace  of  houses — I  think  that  goes  too  far. 
But  I  understand  in  this  case  the  justices 
decided  that,  on  the  facts  before  them,  the 
work  had  not  been  commenced.  I  think  that 
was  a  question  of  fact,  and  I  think  I  must 
say  I  myself  should  have  come  to  the  same 
conclusion.  The  work  had  not  been  com- 
menced, because  a  number  of  houses  in  the 
same  terrace  had  been  built,  either  by  the 
same  builder  or  other  builder,  according  to 

flans  which  had  been  previously  approved, 
think  it  would  be  a  very  undesirable  con- 
clusion to  come  to,  that,  as  a  matter  of 
law,  having  sanctioned  plans  for  the  con- 
struction of  some  houses  in  any  terrace  of 
houses,  the  hands  of  the  local  authority 
were  tied  at  all  times  because  they  ap- 
proved that  house  on  the  ground  that  the 
terrace  was  an  entity,  and  beginning  at  one 
end  prevented  their  modifying  their  views 
as  to  how  a  house  ought  to  be  built  at  the 
other  end.  I  would  jjoint  out,  although  it 
is  not  a  distinct  authority  in  favour  of  the 
view  which  I  am  expressing,  the  judgment 
of  my  brother  Wright  in  the  Harrogate 
Com  really  proceeds  on  identically  the 
same  lines.  I  think  the  arguments  which 
are  to  be  found  in  that  judgment  strongly 
support  the  view  that  the  contention  whicn 
Mr.  Lush  maintained  goes  beyond  that  to 
which  eifect  ought  properly  to  be  given 
with  regard  to  the  power  of  the  local 
authority.  With  regard  to  the  Withing- 
ton  Ca^y  which  is  the  strongest  authority 
that  can  be  urged  in  favour  of  Mr. 
Lushes  view,  the  Vice-Chancellor  distinctly 
decided  that  in  that  case  it  would  be  unfair 
—and  he  says  so  in  terms— for  the  local 
authority  to  apply  the  new  byelaws  to  the 
building  which  was  then  being  built.  He 
said  :  "I  decide  this  case  on  principle  and  on 
the  construction  of  the  byelaws  themselves, 
and  on  the  groiind  that  it  is  now  unfair  for 


67  J.  P.  199. 

the  local  authority  to  turn  round  and  re- 
pudiate the  approval  which  they  gave  to 
this  one  scheme."  It  cannot  be  suggested 
there  is  anything  unfair  in  this  byelaw, 
which  is  one  of  general  application.  It 
was  not  one  passed  with  reference  to  the 
particular  scheme,  and  it  affects  only  the 
thickness  of  the  party  wall  in  the  structures 
that  are  being  put  up.  With  reference  to 
the  contention  made  before  us,  that  the 
effect  of  our  judgment  will  be  that  the  local 
authority  could  make  all  sorts  of  other 
alterations,  I  decide  nothing  of  the  kind. 
I  express  no  opinion  in  favour  of  the  \dew 
of  Mr.  Lush^  that  the  effect  of  our  decision 
is  that  the  local  authority  may  be  able  to 
make  changes  in  work  which  has  been 
commenced,  or  in  a  system  for  which  the 
work  already  carried  out  is  only  suitable. 
It  seems  to  me  that  would  be  again  a 
distinct  question  of  fact  and  very  likely 
would  enable  a  person  to  support  success- 
fully a  contention  that  the  work  had  been 
commenced  within  the  meaning  of  the  bye- 
laws. Therefore  I  come  to  the  conclusion 
that  this  byelaw  was  not  vltra  vires,  and 
the  magistrates  in  finding  as  a  fact  that  the 
work  had  not  been  commenced  were  justified 
in  coming  to  that  finding  'on  the  evidence 
which  was  before  them.  Therefore  I  think 
this  appeal  should  be  disallowed. 

Wills,  J.— I  entirely  agree  with  what 
my  lord  has  said.  It  seems  to  me  it 
must  be  a  question  of  fact  in  every  imrti- 
cular  case,  whether  the  particular  work  is 
work  which  has  been  commenced  or  not. 
It  does  not  seem  to  me,  under  the  circum- 
stances of  this  case,  there  is  anything  that 
shows  that  the  magistrates  had  not  evidence 
before  them  upon  which  they  could  come 
to  the  conclusion  that  the  particular  work 
which  we^are*  now  dealing  with  had  not 
been  commenced.  I  have  only  one  word  to 
say  ^ath  regard  to  the  decision  of  the  Vice- 
Chancellor  of  the  County  Palatine,  and 
that  is,  that  the  general  words  must  be 
taken  with  a  good  deal  of  limitation.  No 
doubt  they  would  be  quite  applicable  to  the 
particular  case,  but  if  they  are  applied  to 
their  full  extent  it  would  follow  that  the 
whole  of  this  large  area,  which  by  a  rough 
calculation  I  make  to  be  between  thirty  and 
forty  acres,  which  is  shown  on  Plan  2, 
being  one  building  scheme  (as  undoubtedly 
it  is),  if  it  had  been  becun  anywhere  would 
prevent  the  local  authority  from  making 
byelaws  which  should  affect  any  part  of  it, 
or  rather  would  prevent  the  application  of 
byelaws  which  they  should  make  to  any 
part  of  it.  That  seems  to  me  to  be  perfectly 
extravagant,  and  yet  it  is  covered  by  the 

166 


THE   JUSTICE   OF  THE   PEACE. 


White  v.  Mayor,  etc.,  of  Sunderland. 

words  which  Mr.  Lush  read  to  us,  which 
show  that  cases  of  that  description  which 
depiend  very  much  on  matters  of  fact,  must 
be  considered  and  regarded  with  respect  to 
the  special  circumstances  of  the  particular 
case  in  which  such  expressions  were  used. 
Channeli^  J.— I  entirely  agree. 

Aj>peal  dismissed. 

Solicitors  for  the  appellant :  Blundell, 
Gordon  k  Co.  for  J.  and  W.  J.  Robinson, 
Sunderland. 

Solicitors  for  the  resiwndents  :  Johnson, 
Weatherall  &  Sturt,  for  C.  Bowey,  Sunder- 
land. 
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(Before  Lord  Alverstone,  L.C.J.,  Dar- 
ling and  Channell,  JJ.) 

Ajml  29,  1902, 

Rex  V,  Governor  of  Pentonville 
Prison. 

(Before  Lord  Alverstone,  L.C.J.,  and  a 
Special  Jury.) 

March  3,  16,  1903. 
Demer  V,  Cook  and  Another. 
Conviction  at  petty  sessions — Warrant  of 
commitment — Imprisonment  — Release 
on  bail  pending  appeal—Appeal— Con- 
viction amended — Two  offences — Re- 
imorisonment  on  original  commitment 
ana  amended  conviction  —  No  fresh 
warrant — Section  27  of  the  Summary 
Jurisdiction  Act,  1848. 

On  D,  being  fownd  guilty  of  an  offence  and 
sentenced  by  ma^strates  at  petty  sessions 
to  two  inonths^  imprisonment  with  hard 
labour,  a  warrant  of  commitment  wa^ 
duly  executed,  and  he  was  committed 
to  prison.  On  lodging  an  ajTjreal,  D. 
obtained  bail  given  by  two  sureties.  On 
ajypeal  to  quarter  sessions  D.  was  con- 
victed of  being  a  rogue  and  vagabond 
vnthin  s.  4  of  5  Geo.  4,  c.  83,  for  that 
he  had  been  guilty  of  ex2x>sure  of  his 
2)erson  on  or  about  Deceraber  9th,  1901, 
in  the  presence  of  a  woman  named 
Eomain,  and  on  December  ISth,  1901, 
in  the  presence  of  a  looTnan  named 
Staples.     The    Recorder  remitted    the 
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hard  labour  to  which  D.  had  been 
originally  sentenced,  and  ordered  him 
to  be  detahied  for  the  saine  term  of  two 
months  in  the  second  division,  altering 
the  original  conviction  in  red  ink,  to 
this  effect  and  in  the  above-mentioned 
terms.  This  amended  conviction  and 
the  original  warrant  of  commitment 
were  sent  to  Pentonville,  and  on  these 
documents  D.  was  lodged  in  gaol  by 
the  governor  of  Pentonville  Prison  on 
April  \%th,  1902. 

Rex  v.  Governor  of  Pentonville 
Prison. 
A  rule  nisi  wcls  obtained  by  D.for  a  ivrit  oj 
habeas  corpus  to  issite  directed  to  the 
governor  of  his  Majesty's  prison  at 
Pentonville.  Upon  application  to  make 
the  rule  absolute, 

Held,  that  the  conviction  oa  altered  by  the 
recorder  alleged  two  offences,  and  vhis 
bad.  The  operation  of  the  original 
warrant  of  commitment  vhis  not  stis- 
pended,  but  became  exhausted  on  the 
release  of  D.  on  bail.  A  fresh  warrant 
therefore  became  necessary,  to  be  obtained 
either  from  the  learned  Recorder,  or 
from  a  magistrate, jrursuant  to  s.  27  of 
the  Summary  Jurisdiction  Act,  1848. 

Rule  made  absolute,  vnth  order  for  dis- 
charge, p.  was  cuicordingly  discharged 
from  prison  on  Ajyril  29fA. 

Demer  v.  Cook  and  Another. 

D.  brought  an  action  against  C.  the  clerk  of 
the  peace  for  the  borough  of  West  Ham 
[where  the  said  quarter  sessions  had 
been  held],  and  against  J.,  the  governor 
of  Pentonville  Prison,  for  damages  for 
assault  and  for  false  imprisonment.  A 
special  jury  assessed  Vh  damage— if 
any — at  £6. 

Held,  that  the  action  failed  as  acjainst  the 
defendant  Cook,  as  he  had  given  no 
inde2)endent  order,  and  the  clerk  of  a 
court  acting  in  pursuance  of  and  for 
the  purpose  of  carrying  out  the  order  of 
a  judge,  is  a  ministerial  officer  aiCd 
protected. 

The  original  conviction  a>s  amended,  and 
the  original  warrant  of  commitment, 
which  on  the  face  of  it  had  eiicpired,  did 
not  separately  or  together  constitute  a 
warrant  correct  in  form  such  as  tooiUd 
protect  the  defendant  Johnson  in  an 
action  for  false  imjtrisonment. 

The  order  of  quarter  sessions,  together  wit^i 
the  recognizances  into  which  J)*s  sure- 
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ties  entered  when  he  was  released  on 
bail  that  he  should  abide  by  and  per- 
form the  order  of  the  Court  of  Appeal^ 
did  not  render  any  warrant  other  than 
the  original  unnecessary^  a«  s,  27  of  the 
Summarjf  Jurisdiction  Act,  1848  (11  <i& 
12  Vict,  c.  43),  contemplates  a  fresh 
liKirrant  being  issued  after  the  appel- 
lant is  convicted  on  appeal,  and  if  the 
order  of  quarter  sessions  were  sufficient, 
the  gaoler  would  have  to  rely  on  a 
document  which  wa^  not  handed  to  him 
and  wa>s  not  referred  to  in  the  order 
which  tvas  handed  to  him. 

Rex  V,  (Governor  op  Pentonville  Prison. 

The  facts  as  given  in  the  judgment  of 
Denier  v.  Cook  were  as  follows.  On 
January  2nd,  1902,  Demer  was  charged 
with  having  indecently  exposed  his  person. 
He  obtained  bail  and  was  subsequently 
remanded  till  January  10th,  when  he  was 
charged  under  s.  4  of  the  Vagrant  Act,  1824 
(5  Geo.  4,  c.  83),  with  being  a  rogue  and 
vagabond  for  having  been  guilty  of  the 
above  oflfence.  He  was  found  guilty  by  the 
magistrates  and  sentenced  to  two  months' 
imprisonment  with  hard  labour,  and  on 
that  day  a  warrant  of  commitment  on  con- 
viction, si^ed  by  the  magistrate,  was  made 
out  directmg  him  to  be  kept  in  prison  with 
hard  labour  for  the  space  of  two  months. 
Under  that  warrant  of  commitment  he  was 
taken  to  Pentonville,  where  he  remained 
until  about  January  15th,  when,  in  the 
ordinary  course,  he  was  removed  to  Bedford 
to  complete  the  remainder  of  his  sentence. 
He  lodged  an  appeal,  and  on  January  18th 
he  obtained  ban,  which  was  given  by  two 
sureties,  Mr.  Fuller  and  Mr.  Allen,  the 
conditions  of  the  recognizances  being  that 
Demer  should  abide  by,  and  duly  perform, 
the  order  of  the  court  to  be  made  upon  the 
trial  of  an  appeal  to  quarter  sessions.  Upon 
notice  of  the  appeal  and  the  granting  of 
bail  bein^  given  to  the  governor  of  Bedford 
Prison,  the  plaintiff  was  discharged  from 
that  prison  pending  the  appeal.  The  appeal 
came  on  for  hearing  on  Felbruary  7th,  ^'hen 
the  appellant  and  other  witnesses  were 
examined  orally,  and  judgment  was  reserved 
until  April  18th,  the  sessions  being  adjourned 
to  that  day;  the  existing  recognizances 
being  enlarged.  On  April  18th  the  Recorder 
gave  judgment,  convicting  the  defendant  of 
being  a  rogue  and  vagabond  within  s.  4  of 
5  Geo,  4,  c.  83,  for  that  he  had  been  guilty 
of  exposure  of  his  person  on  or  about 
December  9th  in  the  presence  of  a  woman 
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named  Romain.  and  on  December  18th  in 
the  presence  oi  a  woman  named  Staples. 
He  further  altered  the  sentence  by  remit- 
ting the  hard  labour  and  putting  the  appel- 
lant in  the  second  division,  and  the  original 
conviction  was  altered  bjr  the  recorder  in 
accordance  with  this  decision. 

After  judgment  had  been  delivered  on 
April  18th,  the  plaintiff's  counsel  applied 
for  a  case  upon  the  ground  of  misreception 
of  evidence  and  certain  other  points  of  law. 
The  Recorder  said  he  would  grant  a  case 
upon  the  usual  recognizances  being  entered 
into,  and  thereupon,  it  was  said,  that  upon 
his  decision  being  given,  the  counsel  and 
solicitor  for  the  appellant  left  the  court. 
Subsequently  an  application  was  made  to 
the  sureties.  Fuller  and  Allen,  as  to  whether 
they  would  enter  into  the  further  recogniz- 
ances that  the  defendant  would  appear  after 
the  appeal,  and  they  declined  to  nave  any- 
thing more  to  do  with  the  matter,  and 
thereupon  the  learned  Recorder  said  that 
the  law  must  take  its  course.    Time  was 

fiven  to  the  plaintiff  to  find  other  sureties, 
ut  he  was  unable  to  do  so,  and  in  conse- 
quence he  was  taken  back  to  Pentonville  in 
the  custody  of  warders  who  were  present 
at  the  sessions.  No  fresh  warrant  for  com- 
mitment was  drawn  up,  and  it  was  admitted 
that  the  only  document  which  the  defendant. 
Captain  Johnson,  received  was  a  copy  of 
the  conviction  as  altered  by  the  Recorder, 
and  the  original  warrant  of  commitment  ot 
January  lOtn,  sentencing  the  plaintiff  to  two 
months'  imprisonment  vnih  hard  labour. 

A  rule  nisi  for  a  writ  of  habeas  corpus 
to  issue  directed  to  the  governor  of  his 
Majesty's  prison  at  Pentonville  was  obtained 
on  the  following  six  grounds : 

(a)  That  the  conviction  of  the  applicant 
was  bad  upon  the  face  of  it.  (b)  That  the 
conviction  was  not  a  sufficient  commitment 
to  justify  detention,  (c)  That  the  applicant 
was  detained  without  any  commitment, 
(d)  That  the  conviction  purported  to  con- 
vict the  applicant  with  an  offence  or  offences 
with  whicn  he  was  never  charged,  (e)  That 
there  was  no  power  to  amend  the  convic- 
tion as  the  same  purports  to  have  been 
amended,  (f)  That  there  was  no  jurisdic- 
tion to  arrest  the  applicant  on  April  18th, 
as  he  had  been  liberated  on  recognizances  to 
abide  the  order  of  the  court  of  quarter 
sessions,  which  order  had  only  been  made 
subject  to  a  case  for  the  opinion  of  the 
High  Court. 

Upon  the  application  to  make  the  rule 
absolute, 

Sutton  and  Compton  Smith  for  the 
governor  of  Pentonville  prison.— The  old 
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commitment  remained  in  force,  and  thus 
no  new  one  became  necessary.  The  con- 
viction was  for  being  a  rogue  and  a 
vagabond.  The  alteration  maide  by  the 
Recorder  was  merely  explanatory  of  the 
grounds  on  which  the  man  was  adjudged  to 
be  a  rogue  and  a  vagabond.  The  conviction 
therefore  was  for  one  offence. 

C.  E.  Jones  and  E,  »/.  Naldrett  for  the 
applicant. — The  old  commitment  became 
exhausted  when  the  applicant  was  dis- 
charged on  bail  on  January  18th,  and  no 
fresh  warrant  was  ever  executed.  Section 
14  of  the  Vagrant  Act,  1824  (now  repealed 
by  the  Summary  Jurisdiction  Act,  1884), 
and  the  Vagrant  Act  of  1838,  clearly  require 
a  commitment  for  the  unexpired  portion  of 
a  sentence  where  a  prisoner  nas  been 
released  from  custody  pending  his  appeal. 
Section  27  of  the  Summary  Jurisdiction 
Act,  1848,  provided  for  a  commitment  being 
obtained  from  the  justices  who  enforce  the 
conviction  after  appeal. 

The  conviction  is  for  two  distinct  offences 
and  is  therefore  bad.  (Section  10,  Summary 
Jurisdiction  Act,  1848.) 

Lord  Alverstone,  L.C.J.— In  this  case 
we  think  the  rule  which  Mr.  Jones  moved 
for  must  be  made  absolute.  The  offence 
with  which  the  man  was  originally  charged 
was  exposure  of  his  person.  There  was 
some  (ioubt  upon  the  original  conviction 
whether  or  not  it  alleged  two  offences.  The 
ground  of  that  waa  because  there  were  two 
inclusive  dates  named  and  two  separate 
females  named  before  whom  the  offence  had 
been  committed^  and  it  was  suggested  and 
evidence  was  given  that  those  women  were 
not  present  at  the  same  time.  I  should 
have  doubted  myself  whether  that  was  an 
objection  which  could  have  been  taken  at 
any  rate  at  the  present  stage  of  the  pro- 
ceedings. If  the  original  conviction  nad 
stood,  1  should  have  thought  the  first  point 
could  not  be  urged.  When  the  learned 
Recorder  altered  the  conviction,  he  altered 
it  by  inserting  two  separate  dates  upon 
which  the  offence  of  exposure  had  been 
committed,  and  showed  it  was  in  the 
presence  of  one  female  one  day  and  another 
female  on  another  day.  I  at  first  was 
inclined  to  think  Mr .  Sutton  had  answered 
that  point  in  his  argument  in  which  he  said 
that  the  man  had  been  convicted  of  being  a 
rogue  and  vagabond,  and  therefore  it  was 
only  the  case  of  being  all  the  more  a  rogue 
and  vagabond  because  he  was  convicted 
upon  two  occasions,  but  I  think  that  if  s.  4 
ot  5  Geo.  4,  c.  83  is  looked  at,  that  argument 
cannot   prevail.      That   section  provides : 
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"That  any  person  commiting  any  of  the 
offences  hereinbefore  mentioned,  after 
having  been  convicted  as  an  idle  and  dis- 
orderly person  ;  every  person  pretending  or 
professing  to  tell  fortunes,  .  .  .  every 
person  wandering  abroad  or  lodging  in  any 
Darn  or  out-house,  .  .  .  every  person  wil- 
fully exposing  to  view  "  (then  follow  some 
twenty  or  a  larger  number  of  offences)  "  and 
being  subsequently  convicted  of  the  offence 
for  which  he  or  she  shall  have  been  so 
apprehended,  shall  be  deemed  a  rogue  and 
vagabond."  I  am  under  the  impression 
that  there  is  some  other  statute  by  which  a 
person  can  be  convicted  of  being  a  rogue 
and  vagabond  for  having  done  the  same 
thing  more  than  once,  but  whether  I  am 
right  in  my  recollection  or  not,  imder  this 
statute  the  words  are  "convicted  of  the 
offence  for  which  he  or  she  shall  have  been 
so  apprehended,"  that  is,  conviction  of 
exposure.  I  think,  therefore,  that  the  con- 
viction as  altered  by  the  learned  Recorder 
does  allege  two  offences,  and  therefore,  as 
has  been  admitted  by  Mr.  Sutton  on  behalf 
of  the  Crown,  is  bad.  The  next  point  which 
I  think  is  also  fatal  to  this  conviction  is  the 
absence  of  any  order  of  commitment  as 
made  by  the  learned  Recorder  at  quarter 
sessions  or  by  a  magistrate  pursuant  to  s.  27 
of  the  Summary  Jurisdiction  Act,  1848. 
The  first  order  of  commitment  was,  I  think, 
exhausted,  and  it  is  quite  obvious  that  it 
was  intended  that  there  should  be  the  act 
of  quarter  sessions  or  of  the  justices  in  the 

Slace  of  quarter  sessions  authorising  the 
etention,  because  s.  27  of  the  Summary 
Jurisdiction  Act,  1848,  says:  "  After  an 
appeal  against  any  such  conviction  or  order 
as  aforesaid  shall  be  decided  in  favour  of 
the  respondent,  the  justice  or  justices 
who  made  such  conviction  or  order,  or  any 
other  justice  of  the  peace  of  the  same 
county  .  .  .  may  issue  such  warrant  of  dis- 
tress or  commitment  ...  for  execution  of 
the  same,  as  if  no  such  appeal  had  been 
brought."  Now  I  think  that  inasmuch  as 
the  justices  sitting  at  quarter  sessions  have 
practically  got  the  power  of  substituting  a 
conviction  for  the  conviction  which  has 
previously  been  given,  it  was  intended 
under  the  statute  that  there  should  be  a 
commitment  pursuant  to  that  section,  and 
that  the  suggestion  that  the  old  commit- 
ment has  only  been  suspended  is  not  a 
satisfactory  answer,  and  certainly  there  is 
some    substance    in    that   for    the   reason 

Eointed  out  by  Mr.  Jones  that  a  man  may 
e  entitled  upon  the  fresh  commitment  to 
have  credit,  so  to  speak,  for  the  day  that  he 
has  already  served.    I  tliink,  therefore,  that 
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both  these  arguments  are  fatal  to  the  con- 
viction ;  that  the  rule  must  be  made 
absolute,  and  that  the  prisoner  is  not 
entitled  to  be  detained  under  this  convic- 
tion. 

Darung,  J.— I  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion 
upon  the  point  that  I  think  the  various 
sections  of  the  statute — both  that  repealed 
and  that  substituted — contemplate  a  fresh 
commitment,  and  they  assume  that  the 
former  commitment  is  gone  when  the  man 
is  released  under  his  recognizances.  That 
being  so,  I  think  that  this  detention  cannot 
be  justified.  In  substance  I  agree  with 
what  my  lord  has  said  about  the  double 
offence  ;  but  I  really  do  not  know  whether 
these  justices  intenaed  to  convict  the  man 
of  one  offence  or  two,  or  whether  in  point  of 
fact  they  were  using  that  which  I  think,  if 
objected  to,  they  could  not  have  used,  viz., 
the  evidence  of  the  man's  conduct  on  one 
day  to  show  that  he  was  the  man  who  did  a 
similar  thing  on  another  day.  That  is  the 
kind  of  evidence  which  under  some  circum- 
stances is  occasionally  admissible.  It  is  not 
clear  that  any  objection  was  made.  It  is 
very  likely  the  real  dispute  being  as  to 
identity,  the  learned  magistrates  heard 
the  evidence  of  the  three  young  women 
relating  to  the  several  days  for  the  purpose 
of  satisfying  themselves  whether  or  not  the 
applicant  was  the  man.  I  have  no  doubt 
that  is  what  took  place,  and  no  specific 
objection  was  taken.  It  is  quite  sufficient 
to  decide  the  first  point.  I  do  not  dis^ree 
with  anything  my  lord  has  said,  but  I  am 
not  sure  whetner  the  facts  raise  it. 

BtUe  absolute  toith  order  for 
discharge. 

Solicitor  for  the  governor  of  Pentonville 
prison  :  The  Solicitor  to  the  Treasury. 

Solicitor  for  the  applicant :  C.  C.  Shar- 
man. 

Demer  V,  Cook  and  Another. 

The  plaintiff  brought  an  action  against 
Cook,  tne  clerk  of  the  peace  of  the  borough 
of  West  Ham,  and  Jonnson,  the  governor 
of  Pentonville  Prison,  for  damages  for  assault 
and  false  imprisonment. 

C.  E,  Janes,  K  J.  NaLdreti  and  W,  W, 
Grantham^  for  the  plaintiff. 

H,  Avory,  K.C.,  and  Travers  Humphreys, 
for  the  defendant  Cook. 

The  Attorney-General,  II.  Sutton  and 
Campbell  Johnso^i,  for  the  defendant 
Johnson. 

[The  following  sections  and  cases  were 
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quoted  in  the  course  of  the  argument : 
Olliet  V.  Bessy  (1679),  Jones,  p.  214  j  Butt  v. 
Nevmian  (1^19),  Gow,  p.  97  ;  Countess  of 
Butland^s  Corse  (1605),  6  Rep.  54a  ;  Hender- 
son V.  Preston  (1888),  21  Q.  B.  D.  362; 
52  J.  P.  759  and  826  :  Greaves  v.  Keene 
(1879),  4  Ex.  Div.  73  ;  Painter  v.  Liverpool 
Gas  Light  Co.  (1836),  3  A.  &  E.  433  ;  The 
Queen  v.  Willvwtt  (1861),  1  B.  &  S.  27  ; 
24  Geo.  2,  c.  44,  s.  6  ;  5  Geo.  4,  c.  83,  ss.  4,  14  ; 
Summary  Jurisdiction  Act,  1879,  ss.  27, 
31  (3),  (4)  ;  Prisons  Act,  ss.  10,  14  (2).] 

The  jury  assessed  the  damages,  if  any,  at 
£5. 

Cur.  adv.  wit. 

Lord  Alverstone,  L.C.J.— This  is  an  ac- 
tion brought  by  the  plaintiff  against  Edward 
Harvey  (Jook,  the  clerk  of  the  peace  for  the 
borough  of  West  Ham,  and  Captain  John- 
son, the  governor  of  Pentonville  Prison,  in 
respect  of  his  detention  in  Pentonville 
Prison  from  April  18th  to  April  29th.  On 
the  latter  date  the  Court  of  King's  Bench,  by 
the  judgment  of  Darling,  J.,  Channell,  J., 
and  myself,  decided  that  the  order  under 
which  he  was  detained  was  invalid,  and  he 
was  accordingly  released.  Subsequently, 
on  June  7th,  this  action  was  commenced. 
The  jury  have  provisionally  assessed  the 
damages  for  the  plaintifl^s  detention  in  the 
sum  of  £5,  and  I  have  now  to  decide 
whether  the  action  can  be  maintained 
against  either  of  the  defendants.  [After 
stating  the  facts  as  set  forth  above,  his  lord- 
ship continued] :  As  regards  Mr.  Cook,  the 
clerk  of  the  peace,  I  am  clearly  of  opinion 
that  the  action  cannot  be  maintained.  I  am 
satisfied  that  he  gave  no  independent  order, 
but  that  whatever  he  did  was  to  carry  out 
the  order  or  direction  given  by  the  learned 
Recorder,  and  that  he  only  acted  minis- 
terially, and  that  as  against  him  the  action 
must  be  dismissed  with  costs.  The  case  of 
Dews  y.  Biley  (1851),  11  C.  B.  434,  is  an 
authority  that  the  clerk  of  a  court  who 
acts  in  pursuance  of,  and  for  the  purjwse  of 
carrying  out,  the  orders  of  a  judge  is  a 
ministerial  officer.  The  position  of  the 
governor  appears  to  me  to  be  entirely 
different^  and  the  question  is  whether  he 
was  justified  in  receiving  and  detaining  the 
prisoner  without  any  fresh  warrant  of  com- 
mitment after  the  sentence  of  the  Recorder, 
and  whether,  having  done  so,  he  is  liable  in 
this  action.  The  authorities  cited  by  the 
Attorney-General— 0//i€<  v.  Bessy  (1679), 
Jones,  215  ;  Butt  v.  Newvian  (1819),  Gow, 
p.  97  ;  Co^mtess  of  Btitland's  Case  (16051 
6  Rep.  54  a ;  Henderson  v.  Preston  (1888), 
21  Q.  B.  D.  362 ;   62  J.  P.  769  and  826 ; 
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Greaves  v.  Keene  (1879),  4  Ex.  Div.  73— are 
in  my  opinion  conclusive  to  show  that 
where  a  gaoler  receives  a  prisoner  under  a 
warrant  which  is  correct  in  form  no  action 
will  lie  against  him,  if  it  should  turn  out 
that  the  warrant  was  improperly  issued  or 
that  the  court  had  no  jurisdiction  to  issue 
it.  These  authorities  m  no  way  conclude 
the  present  case,  because  in  this  case,  as 
alreaidy  stated,  no  fresh  warrant  was  issued 
uj)on  April  18th,  I  must  therefore  con- 
sider whether  the  documents  which  Captain 
Johnson  had,  that  is  to  say,  the  conviction 
of  January  10th,  as  amended  in  red,  and 
the  original  warrant  of  the  magistrates, 
also  dated  January  10th,  which  was,  as 
I  have  stated,  also  handed  to  him,  are 
equivalent  to  a  warrant,  or  take  the  place  of 
one.  It  is,  I  think,  clearly  established  that 
the  warrant  must  be  in  writing.  It  is  so 
laid  down  in  Paley  on  Convictions  (7th  ed.), 
216,  and  the  authorities  there  cited  justify 
the  statement.  The  language  of  ss.  17, 
21,  27  of  the  Summary  Jurisdiction  Act, 
1848,  and  s.  39  of  the  Act  of  1879,  certainly 
support  this  view.  In  my  opinion  the 
documents  already  referred  to  are  not 
equivalent  to  and  do  not  take  the  place  of 
a  warrant.  First,  as  to  the  warrant  of  com- 
mitment of  January  10th- this  upon  the 
date  in  question,  namely,  April  18th,  had 
upon  the  face  of  it  been  exhausted,  and 
I  think  that  the  view  taken  by  the  Court  of 
King's  Bench  in  their  judgment  of  April 
29th,  that  this  document  could  not  be 
relied  upon,  was  correct.  It  was  further 
contended  oy  the  Attorney-General  that 
the  order  of  the  Quarter  Sessions  of  April 
18th,  supplemented  by  the  recognizances 
into  whicn  the  sureties  had  entered  that 
Demer  should  abide  by  and  perform  the 
order  of  the  court  on  appeal,  rendered  any 
further  wai'rant  by  the  Court  of  Sessions 
unnecessary,  and  that  the  conviction  of 
January  lOtn,  as  altered  on  April  18thj  was 
a  sufficient  warrant.  I  am  clearly  of  opinion 
that  this  argument  cannot  be  niaintained. 
In  the  first  place,  a  conviction  is  not  a  war- 
rant, and  1  think,  notwithstanding  the 
argument  addressed  to  me  by  the  Attorney - 
General  and  Mr.  Horcice  Ayory,  that  s.  27 
of  the  Summary  Jurisdiction  Act,  1848, 
does  contemplate  a  fresh  warrant  being 
issued  after  the  decision  of  the  appeal.  I 
have  not  overlooked  the  argument  that 
8.  27  only  applies  where  the  appellant  has 
not  been  committed  to  prison,  but  in  my 
opinion  this  view  is  too  narrow,  and  looking 
to  the  powers  of  the  Court  of  Appeal 
[Sessions]  and  to  the  jurisdiction  it  exer- 
cises, I  think  the  section  does  contemplate 
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a  fresh  warrant  being  issued,  at  any  rate  in 
such  a  case  as  the  present,  where  the  sen- 
tence is  altered  and  the  original  warrant 
has  upon  the  face  of  it  expired.  Moreover, 
to  contend  that  the  gaoler  would  be  justi- 
fied in  relying  upon  other  documents  which 
are  not  in  his  possession,  and  which  are 
not  handed  to  him,  and  which  are  not 
referred  to  in  the  document  that  Ls  given 
him,  would  be  to  lay  down  a  most  dangerous 
principle  and  to  infringe  the  rule  referred 
to  in  the  cases  already  cited,  that  the  war- 
rant, and  nothing  else,  is  the  protection 
of  the  gaoler,  and  ne  is  not  entitled  to  ques- 
tion it  or  go  behind  it.  It  is  further  to  be 
noted  that  the  conviction  is  a  new  convic- 
tion for  a  new  punishment,  namely,  two 
months  in  the  second  division,  and  not  two 
months*  imprisonment  with  hard  labour,  of 
which  eleven  days  had  already  been  suf- 
fered. In  my  opinion  Captain  Johnson 
was  not  justified  in  detaining  the  plaintiff 
without  a  warrant  in  writing  from  the 
Recorder,  and  that  so  far  as  ne  was  con- 
cerned tne  detention  of  the  plaintiff  was 
unlawful.  I  therefore  give  judgment  for 
the  plaintiff  for  the  amount  assessed  by  the 
jury,  namely,  £5,  with  costs,  as  against 
Captain  Johnson,  and  dismi;9s  the  action 
with  costs  as  against  the  defendant  Cook. 

Jud/nventfor  the  plaintiff  as  against 
the  defendant  Johnson, 

Action  dismissed  as  against  the  de- 
fendant Cook, 

Solicitor  for  the  plaintiff:  C.  C.  Shar- 
man. 

Solicitor  for  the  defendant  Cook:  Clap- 
ham,  Fitch  &  Co. 

Solicitor  for  the  defendant  Johnson  : 
The  Solicitor  to  the  Treasury. 
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Januanj  7  ;  Ajrnl  15,  1903. 

(Before  Mr.  S.  C.  Macaskie,  K.C.,  Recorder, 
and  other  Justices.) 

Guardians   of   Bikohah   Union  v. 
Guardians  of  Sheffield  Union. 

Poor  law  —  Settlenient  by  residence  — 
Pauper  over  sixteen  years  of  age 
resiaing  with  parents  —  Absence  from 
home  at  frequent  intervals  "tramping 
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Guardians   op   Bingham    Union  v. 
Guardians  op  Shepfield  Union. 

the  country"  for  indefinite  periods- 
Unfailing  return  to  parents  home — 
Intention  to  return  —  Constructive 
residence — Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876  (39  & 
40  Vict.  c.  61),  8.  34. 

The  pauper  was  bom  at  B,  in  1852,  and 
moved  to  S.  with  his  parents  in  1864, 
and  contintied  to  reside  with  them  in 
S.^  without  going  away^  until  about 
1866.  Since  that  year  he  had  gone  away 
every  year  from  S.  for  periods  varying 
between  six  weeks  ana  three  months^ 
and  having  no  fixed  abode  while  awar/y 
but  frequently  sleeping  in  ca^sucd  wards, 
He^  however^  returned  to  his  parents^ 
home  at  the  end  of  every  trampj  arid 
loas  always  permitted  to  remain  until 
he  began  amotherjov/mey. 

Held,  that  the  pauper  gained  a  settlement 
by  residence  in  S,  under  the  circum- 
stances. 

Appeal  against  an  order  of  the  Sheffield 
stipendiary  magistrate,  dated  October  9th, 
1902,  directing  the  removal  of  a  pauper 
named  Samuel  Scothern,  then  chargeable 
to  the  Sheffield  Union,  to  the  Bingham 
Union,  in  which  he  was  born  on  September 
15th,  1852.  When  the  pauper  was  about 
eleven  years  of  age  he  came  with  his 
parents  to  Sheffield,  who  continued  to 
reside  in  Sheffield  at  various  addresses  up 
to  the  death  of  the  mother  in  1893.  The 
father  then  went  to  live  with  a  married 
daughter  in  Sheffield  until  the  time  of  his 
deatn,  which  took  place  in  1902.  The 
pauper,  who,  it  was  stated  in  evidence,  was 
a  man  of  somewhat  weak  intellect,  com- 
menced, when  about  sixteen  years  ot  age,  a 
habit  of  periodically  leaving  his  parents' 
home  for  indefinite  periods  without  saying 
where  he  was  going.  He  was  away  some- 
times for  weeKs  and  months,  but  always 
returned  to  his  imrents  at  the  end  of  his 
journeys,  and  was  alwavs  permitted  to  stay 
until  he  commenced  a  fresh  ramble.  Under 
these  circumstances  the  pauper  was  never 
so  long  as  twelve  months  continuously 
with  his  parents,  and  he  did  not  cease  this 
habit  up  to  the  time  of  the  breaking  up  of 
the  home  in  1893,  when  the  mother  died. 

T.  E.  Ellison  (Coutts  Trotter  with  him) 
appeared  for  the  respondents,  and  after 
stating  the  facte,  called  a  brother  of  the 
pauper,  who  ^ve  evidence  in  corroboration. 
The  longest  time  the  pauper  was  away  was 
about  three  months,  when  he  went  to  Scot- 
land, after  the  Tay  Bridge  disaster.  The 
pauper  habitually  disappeared  suddenly,  and 
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would  only  return  when  he  was  quite  used 
up,  and  frequently  in  a  half-starved  con- 
dition. No  one  knew  where  he  had  been  until 
his  return.  He  was,  however,  always  ex- 
pected to  return.  The  door  was  often  kept 
unlocked  during  his  mother's  lifetime,  and 
there  was  always  a  bed  for  him  to  sleep  in. 

The  pauper.  Samuel  Scothern,  was  also 
examined,  ana  stated  that  he  had  tramped 
all  over  the  country,  often  staying  in  the 
casual  wards  of  workhouses,  and  never 
having  proper  means  of  support.  Counsel 
contend!ed  that  upon  this  evidence  it  must 
be  held  that  there  was  no  settlement  by 
residence 

H,  W,  W,  Wilberforce,  for  the  appel- 
lante,  said  he  should  submit  that  the  court 
ought  to  infer  from  the  evidence  that 
Scothern's  residence  was  always  with  his 
father.  He  lived  the  greater  part  of  each 
year  under  his  father's  roof,  and  returned 
without  fail,  as  he  was  always  expected  to 
do,  at  the  end  of  his  journeys.  The  father 
had  lived  for  various  periods  of  three  years 
in  different  parishes  in  Sheffield,  but  for  the 
purposes  of  the  appellante'  case,  it  was  not 
material  in  whicn  of  these  parishes  the 
settlement  was  found  to  have  been  acquired. 
The  court  should  find  that  during  the  long 
period  named  a  settlement  by  residence 
had  been  acquired^  and  therefore  that  the 
order  appealed  against  was  bad. 

Cur,  adv,  vult, 

April  15. 

The  Recorder  delivered  his  reserved 
judgment  as  follows : — In  this  case,  the 
pauper,  a  managed  about  fifty  years,  was  born 
in  the  parish  of  Binghani  on  September  15th, 
1852.  He  lived  there  until  the  year  1864,  when 
he  and  his  parente  came  to  live  togetner  in 
Ecclesall  rarish,  Sheffield.  They  lived  in 
various  houses  in  that  parislj  until  the  year 
1893.  except  that  from  1886  to  1891  they  all 
lived  in  Sidney  Street,  in  the  parish  of  Shef- 
field. In  the  year  1866,  the  pauper  began  to 
go  about  once  a  year  on  a  ramble  through  the 
country,  and  has  continued  to  do  so  every 
year  since.  He  had  no  definite  object  in  so 
rambling.  Sometimes  the  ramble  lasted 
only  a  few  days,  sometimes  a  few  weeks. 
On  one  occasion  it  lasted  thirteen  weeks. 
On  every  occasion  he  intended  to  return  to 
his  parent's  house  in  Sheffield,  and  did  so 
return.  His  family  always  expected  him  to 
return.  During  his  absence  his  bed  was 
always  kept  for  him,  and,  in  case  of  his 
return  at  night,  the  door  of  the  house  was 
kept  unlocked.  In  the  earlier  years  of  his 
residence  in  Sheffield,  he  was  accustomed  to 
go  on  his  rambles  with  money  in  his  pocket, 
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and  did  not  go  into  workhouses  or  have 
poor  law  relief,  but  in  the  later  years  of  his 
residence  there  he  did  while  upon  his  excur- 
sions sometimes  sleep  in  workhouses.  From 
1864  to  1893  he  haa  no  home  or  residence 
except  in  Sheffield.  Under  these  circum- 
stances, many  of  which  do  not  appear  to 
have  been  proved  before  the  learned  stipen- 
diary magistrate,  I  find  that  the  pauper  has 
acquired  a  settlement  in  Sheffield.  I  there- 
fore allow  the  appeal  with  costs. 

Ajypeal  allowed  tvith  costs. 

Solicitor  for  the  appellants :  R.  H. 
Beaumont  Bingham,  Notts. 

Solicitor  for  the  respondents:  Arthur 
Neal,  Sheffield. 
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London  County  Council  v.  Wands- 
worth Borough  Council. 

Metropolis  Management  Acts — New  street — 
Paving  expenses  —  ^*  Owner  "  —  Rack- 
rent — Public  recreation  ground — Metro- 
polis Management  Act,  1855  (18  & 
19  Vict.  c.  120),  ss.  105,  250— Metropolis 
Management  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  s.  77. 

The  resixyndents  claimed  from  the  appel- 
lants^ as  the  owners  of  certain  land 
which  form^  part  of  Tooting  Beck 
Conimon,  the  sum  of  £319  19«.,  as 
being  the  jyroportion  payable  in  resjyect 
of  such  land  Unvaras  the  expenses  of 
jHiving  a  new  street.  Under  a  sc/ieme 
nuide  jmrsuant  to  the  Metropolitan 
Cormtums  Act,  1866,  ayid  conHrfned  by 
the  Metroix)litan  Commons  Supj)le- 
mentid  Act,  1873,  Tooting  Beck  Common 
tva^  vested  in  the  Metro]x>litan  Board 
of  Works,  the  j^cdecessars  of  the  ajmel- 
lants,  for  the  use  of  the  public.  The 
scheme  nrovided  that  the  cammon  should 
be  regiiiated and  m/inaged  by  the  Board, 
and  that  no  houses  or  buildings  shoidd 
be  erected  ujxm  the  common  excejyt  such 
lodges  or  otiier  buildings  as  might  be 
necessary  for  the  management  and  main- 
tenance of  the  common.  TJiere  tvas  a 
lodge  on  the  common,  in  which  an  in- 
sjTector  emjdoyed  by  the  appellants 
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lived,  a  deduction  being  made  from  his 
wages  in  respect  of  his  occupation  of 
the  lodge.  There  wa^  also  a  refresh- 
Tnent  house  upon  the  common,  which 
%oas  let  to  a  contraMor  at  a  rental — £30 
a  year-Hind  the  appellants  let  the  rights 
of  grazing  over  the  common  for  about 
£20  a  year.  The  expenditure  in  respect 
of  the  common  always  exceeded  the 
receipts  therefrom. 

Held,  that  the  appellants  were  not  the 
^^  owners  "  of  the  land  in  question  within 
the  meaning  of  the  definition  contained 
in  s.  250  of  the  Metropolis  Management 
Act,  1855,  and  therefore  were  not  liable 
to  pay  the  amount  claimed. 

Fulham  Vestry  v.  Minter,  [1901]  1  K.  B. 
501  ;  65  X  P.  180,  overruled. 

Decision  of  the  Hi(fh  Court  of  Justice 
{Kinxfs  Bench  Division)  reversed. 

Appeal  of  the  London  County  Council 
from  the  judgment  of  the  High  Court  of 
Justice,  King's  Bench  Division  (Lord 
Alverstone,  L.C.J.,  Darling  and  Chan- 
nell,  JJ.)  upon  the  following  special  case. 

This  is  a  case  stated  by  me,  the  under- 
signed Alfred  Chichele  Plowden,  one  of  the 
magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  South  Western 
Police  Court,  Lavender  Hill,  Clapham 
Junction,  in  the  county  of  London,  and  in 
the  metropolitan  police  district,  in  the 
circumstances  hereinafter  set  out. 

The  api)ellants  appeared  before  me  on 
December  5th,  1901,  to  answer  a  claim  for 
£319  19«.,  being  the  sum  apportioned  by 
the  respondents  in  respect  of  certain  land 
and  premises  (being  part  of  Tooting  Beck 
Common)  of  which  the  appellants  were 
alleged  to  be  the  owners  or  occupiers,  and 
being  the  proportion  alleged  to  be  payable 
in  respect  of  such  land  and  premises  towards 
the  expense  of  paving  a  new  street,  called 
Rastell  Avenue. 

After  hearing  the  parties  and  the  evi- 
dence adduced  by  them  at  the  said  police 
court,  I  adjourned  the  further  consideration 
of  the  case  until  December  23rd,  1901, 
when  I  gave  jud^ent  for  the  respondents 
for  £319  19s.,  being  the  sum  claimed,  and 
for  five  guineas  costs. 

The  appellants  being  dissatisfied  with  my 
determination  as  being  erroneous  in  point 
of  law,  did  duly  make  application  in  writing 
to  me  to  state  a  special  case,  setting  iovm 
the  facts  of  the  case  and  the  grounds  of 
such  determination,  and  the  grounds  on 
which  such  determination  is  questioned,  for 
the  opinion  of  the  King's  Bench  Division  of 
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the  High  Coiirt  of  Justice.  Wherefore  I, 
the  undfersigned,  in  compliance  with  the  said 
application,  and  in  pursuance  of  the  statutes 
20  &  21  Vict.  c.  43,  and  42  ik  43  Vict.  c.  49, 
do  hereby  state  and  sign  the  following  case. 

Special  Case. 

1.  Rastell  Avenue  is  a  new  street  in  the 
parish  of  Streatham,  within  the  metro- 
politan borough  of  Wandsworth,  and  is 
bounded  on  the  eastern  side  by  a  row  of 
houses,  and  on  the  western  side  by  Tooting 
Beck  Common  for  a  length  of  474  feet. 
The  position  of  the  said  new  street  is  shown 
on  the  plan  of  the  said  common  hereunto 
annexed,  which  is  to  be  taken  as  part  of 
this  case,  and  it  is  thereon  coloured  red. 

2.  On  February  13th,  1873,  the  Inclosure 
Commissioners  for  England  and  Wales, 
pursuant  to  the  provisions  of  the  Metro- 
politan Commons  Act,  1866  (29  &  30  Vict, 
c.  122),  certified  a  scheme  relating  to  Tooting 
Beck  Common,  and  the  said  scheme  was 
confirmed  by  the  Metropolitan  Commons 
Supplemental  Act  1873(36  &  37  Vict.  c.  86). 
The  said  Acts  and  the  said  scheme  and  the 

Elan  therein  mentioned  may,  if  necessary, 
e  referred  to  and  are  to  be  deemed  to  form 
part  of  this  case. 

3.  The  said  scheme  recited  that  the 
manor  of  Tooting  Beck  had  been  purchased 
by  Beriah  Drew  and  Philip  William  Flower, 
with  the  knowledge  and  approval  of  the 
Metropolitan  Board  of  Works  to  the  intent 
that  the  commons  or  waste  lands  belonging 
to  the  said  manor  might  be  dedicated  to 
the  public  as  a  recreation  ground  under  the 
provisions  of  the  Metropolitan  Commons 
Act,  1866,  and  that  it  had  been  agreed  that 
the  said  Beriah  Drew  and  Philip  William 
Flower,  in  pursuance  of  the  object  with 
which  they  bought  the  said  manor,  and  to 
the  intent  that  the  same  might  be  dedicated 
to  the  public,  would  transfer  their  purchase 
of  and  all  their  inter&st  in  the  said  manor, 
commons  or  waste  lands  to  the  Metro- 
politan Board  of  Works,  and  the  said 
Board  would  accept  the  transfer  thereof. 

4.  The  said  scneme  provided  that  from 
and  after  the  completion  of  the  purchase  by 
the  Metropolitan  Board  of  Works  (herein- 
after called  the  Board)  the  commons  or 
waste  lands  delineated  in  the  plan  de- 
posited with  the  said  Inclosure  Commis- 
sioners should,  for  the  purposes  of  the 
scheme,  be  regulated  and  managed  by  the 
said  Board. 

5.  The  said  scheme  contained,  inter  alia. 
the  following  provisions :  "  (3)  The  Board 
may  drain,  plant,  ornament  and  improve 
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the  common  as  may  be  necessary,  and 
for  the  purpose  of  preserving  the  turf 
and  grass  may  enclose  by  fences  for 
short  periods  such  portions  as  may  re- 
quire rest  to  revive  the  same,  and  for 
further  protection  of  the  common  may 
put  up  a  post  and  chain  defence  against  the 
straying  of  cattle  along  such  ijortion  of  it  as 
is  marked  by  a  dotted  line  in  red  on  the 
said  plan.  No  house  or  any  other  build- 
ings shall  be  erected  on  the  common  except 
such  lodges  or  other  buildings  as  may  be 
necessary  for  the  maintenance  or  manaj^e- 
ment  of  the  said  common  or  recreation 
ground.  The  Board  may  from  time  to  time 
erect  on  the  common  such  lodges  and  other 
buildings  as  may  be  necessary  for  the 
maintenance  or  management  of  the  said 
common  or  recreation  ground.  (4)  The 
Board  shall  frame  byelaws  and  regula- 
tions for  the  prevention  of  nuisances  and 
the  preservation  of  order  on  the  common 
or  recreation  ground,  and  particularly  for 
preventing  the  deposit  of  rubbish  on  and 
the  illegal  raking,  cutting,  felling  and  sale 
of  turf  sods,  bog-earth,  gravel,  sand,  loam, 
clay,  gorse,  furze,  fern,  brushwood,  trees 
and  the  like  from  the  common  or  recreation 
ground.*' 

6.  Tooting  Graveney  Common  is  in 
the  parish  of  Tooting  Graveney,  but  ad- 
joins Tooting  Beck  Common,  and  by  s.  14 
of  the  Metropolitan  Board  of  Works 
(Various  Powers)  Act,  1876  ^38  &  39  Vict, 
c.  clxxix),  it  is  enacted  as  follows  :  "  From 
and  after  the  passing  of  this  Act  Tooting 
Graveney  Common  snail  be  regulated  and 
managed  by  the  Board  as  a  place  of  recrea- 
tion for  the  public  and  for  that  purpose 
sections  2  to  6  (both  inclusive)  and  9  and  10 
of  the  scheme  for  the  establishment  of  local 
management  with  respect  to  Tooting  Beck 
Common  confirmed  by  the  Metropolitan 
Commons  Supplemental  Act  1873  shall  by 
virtue  of  this  Act  extend  and  apply  to 
Tooting  Graveney  Common." 

7.  Tooting  Beck  Common  and  Tootinc 
Graveney  Common  were  regulated  and 
managed  by  the  Metropolitan  Board  of 
Works  under  the  Acts,  and  the  scheme 
hereinbefore  mentioned,  down  to  the  com- 
mencement of  the  operation  of  the  Local 
Government  Act,  1888,  since  which  time 
they  have  been  regulated  and  managed  by 
the  London  Council,  as  the  successors  of 
the  said  Board.  Byelaws  relating  to  the 
said  commons  have  been  from  time  to  time 
made  by  the  said  Board  and  by  the  London 
County  Council,  whose  powers  for  dealing 
with  commons  and  ojjen  spaces  under 
their    control,     including    Tooting     Beck 
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Common  and  Tooting  Qraveney  Common, 
have  been  extended  by  the  private  Acts 
63  &  54  Vict.  c.  ccxliii,  and  56  &  57  Vict, 
c.  Ixxi.  which  Acts  are  annexed  to  and  are 
to  be  aeemed  a  part  of  this  case. 

8.  The  railway  shown  on  the  plan  an- 
nexed to  this  case,  and  marked  "  L.  B.  <fe 
S.  C,  West  End  and  Crystal  Palace,"  is 
carried  across  Tooting  Beck  Common  on  an 
embankment  about  sixteen  feet  or  eighteen 
feet  in  height*  There  are  two  arches  under 
the  said  line  of  railway,  passing  through  the 
said  embankment  for  the  convenience  of 
persons  using  the  common.  There  are  many 
large  trees  but  no  buildings  on  that  part  of 
the  said  common  which  lies  to  the  north  of 
the  said  line  of  railway.  The  second  line  of 
railway  shown  on  the  said  plan,  and  marked 
"L.  B.  &  S,  C,  Croydon  and  Balham,"  runs 
partly  in  cutting  and  partly  on  an  embank- 
ment, and  there  are  two  bridges  over  and 
one  bridge  under  the  said  second  line  of 
railwav. 

9.  The  area  of  that  part  of  Tooting  Beck 
Common  which  lies  to  the  north  of  the  said 
first  mentioned  railway  is  about  fifteen 
acres.  The  total  area  of  Tooting  Beck 
Common  and  Tooting  Qraveney  Common 
is  about  210  acres. 

10.  There  is  a  lodge  on  Tooting  Graveney 
Common,  in  which  an  inspector  lives  who 
is  employed  by  the  London  County  Council 
for  the  management  of  the  common,  and 
the  lodge  is  necessary  for  that  purpose.  A 
deduction  is  made  from  his  wages  in  respect 
of  the  quarters  provided  for  him  in  the 
lodge.  The  gross  rental  value  of  the  said 
lodffe  is  about  £30.  The  distance  of  the 
said  lodge  from  Rastell  Avenue  is  about 
1,213  vards  in  a  straight  line,  but  the  dis- 
tance for  a  foot  passenger  (who  would  have 
to  go  over  or  under  both  the  said  lines  of 
milway  by  the  bridjges  or  arches  herein- 
before mentioned)  is  about  1,700  yards. 
There  is  also  a  temporary  wooden  shed 
or  watch-box. 

11.  On  the  Tooting  Beck  Common  there 
are  two  sheds  or  boxes  (one  constructed  of 
wood  and  the  other  of  brick)  for  the  use  of 
the  constables  employed  by  the  London 
County  Council  to  keep  order,  and  a  re- 
freshment house,  which  is  let  by  the  London 
County  Council  to  a  refreshment  contractor 
at  a  rent  of  £30  a  year,  out  of  which  the 
County  Council  have  to  pay  for  repairs, 
which  are  estimated  to  cost  about  £5  a 
year  on  the  average.  The  distance  of  the 
said  refreshment  house  from  Rastell  Avenue 
is  about  913  yards  in  a  straight  line,  but  the 
distance  for  a  foot  passenger  is  about  1,400 
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vards.     Save    as  aforesaid,   there  are  no 
buildings  on  the  said  common. 

12.  The  London  County  Council  let  the 
rights  of  grazing  under  one  entire  contract 
over  all  the  commons  under  their  manage- 
ment and  control  for  the  sum  of  £210^  of 
which  the  sum  attributable  to  the  Tooting 
Beck  and  Tooting  Graveney  Commons  (ap- 
portioned according  to  acreage)  was  about 
£20  or  £30,  but  it  varied  from  year  to 
year. 

13.  The  London  County  Council  receive 
from  the  owners  or  occupiers  of  houses 
abutting  on  the  said  common  small  annual 
payments  varying  from  7s.  6d.  to  5«.,  and 
amounting  in  all  to  £5  19«.  6d,,  in  respect 
of  licenses  to  have  a  gateway  opening  on 
the  said  common,  the  said  sums  l^ing 
charged  to  prevent  the  licensees  from 
acquiring  a  right  of  way  on  to  the  said 
commons.  None  of  the  said  gatei^ays 
open  on  that  part  of  Tooting  Beck  Common 
which  lies  to  the  north  of  the  said  first- 
mentioned  railway. 

14.  In  the  accounts  of  the  London  County 
Council  for  the  year  1898  to  1899  the  ex- 
penses incurred  by  the  said  council  in 
respect  of  the  management  and  regula- 
tion of  the  said  two  commons  amounted 
to  £1,190  19«.,  while  the  total  receipts 
from  all  sources  (excluding  the  sum  of 
£5  19^.  6d,  referred  to  in  the  last  paragraph) 
were  £26  7«.  2d.,  made  up  as  follows  : 
Receipts  from  the  said  refreshment  house, 
£18  15«.;  receipts  in  respect  of  the  graz 
ing  rights,  £7  128.  2d,  In  the  accounts 
for  the  year  1899-1900  (being  the  last  year's 
account  audited  at  the  date  of  the  hearing) 
the  expenses  amounted  to  £1,518  11«.  9a., 
and  the  total  receipts  from  all  sources 
(excluding  the  sum  of  £5  19«.  6d.  referred 
to  in  the  last  paragraph)  amounted  to 
£55  15«.  2d.,  made  up  as  follows  :  Receipts 
from  the  refrashment  house,  £24  9«.  ; 
receipts  in  respect  of  grazing  rights, 
£31  68.  2d. 

15.  The  respondents  claimed  from  the 
London  County  Council,  as  the  owners 
of  Tooting  Beck  Common,  the  sum  of 
£319  19<.,  being  the  share  apportioned 
in  respect  of  such  common  of  the  estimated 
expenses  of  paving  the  said  new  stieet, 
called  Rastell  Avenue,  throughout  the 
whole  breadth  of  the  carriage-way  and 
footpath  thereof  under  s.  105  of  the  Metro- 
polis Management  Act,  1855,  and  s.  77  of 
the  Metropolis  Management  Amendment 
Act,  1862. 

16.  The  appellants  ^the  London  County 
Council)  contended  that  they  were  not 
the  "  owners"  of  the  said  common  within 
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the  meaning  of  the  definition  of  the  word 
"owner"  in  s,  250  of  the  Metropolis 
Management  Act,  1855;  that  the  said 
common  was  not  capable  of  being  Let  at 
a  rack-rent  in  consequence  of  the  provi- 
sions of  the  Acts  refeiTed  to  in  paragraphs  2 
to  6  hereof;  that  they  (the  said  council) 
did  not  and  could  not  receive  a  rack-rent 
for  the  said  common ;  that  the  part  of  the 
said  common  bounding  or  abutting  on  the 
said  new  street  must  be  regarded  as  a  sepa- 
rate hereditament  distinct  from  the  re- 
mainder of  the  said  common,  and  that,  as 
from  such  part  they  did  not  receive  any 
rent  or  income  of  any  kind^  they  were  not 
"  owners "  of  that  part  withm  the  meaning 
of  the  Metropolis  Management  Act. 

17.  I  held  that  the  appellants  were  the 
owners  of  Tooting  Beck  Common  within 
the  meaning  of  s.  250  of  the  Metropolis 
Management  Act,  1855,  and  gave  judgment 
for  the  respondents  for  the  full  amount 
claimed  (viz.,  £319  19«.),  with  five  guineas 
costs. 

The  Question  for  the  opinion  of  the  court 
is  whetner  my  decision  was  right. 

(Signed),     A.  C.  Plowden. 

The  High  CJourt  of  Justice  (King's  Bench 
Division)  af&med  the  decision  of  the  magis- 
trate upon  the  authority  of  Fulham  Vestry -v, 
Minter,  [1901]  1  K.  B.  501 ;  65  J.  P.  180. 

By  the  Metropolis  Management  Act,  1855, 
s.  105 :  "  In  case  the  owners  of  the  houses 
forming  the  greater  part  of  any  new  street 
laid  out  or  made  or  hereafter  to  be  laid 
out  or  made,  which  is  not  paved  to  the 
satisfaction  of  the  vestry  or  district  board 
of  the  pajish  or  district  in  which  such 
street  is  situate,  be  desirous  of  having  the 
same  paved,  as  hereinafter  mentioned,  or  if 
such  vestry  or  board  deem  it  necessary  or 
expedient  that  the  same  should  be  so  paved, 
then  and  in  either  of  such  cases  such  vestry 
or  board  shall  well  and  sufficiently  pave 
the  sam&  either  throughout  the  wnole 
breadth  of  the  carriage-way  and  footpaths 
thereof,  or  any  part  of  such  breadth,  and 
from  time  to  timekeep  such  pavement  in  good 
and  sufficient  repair ;  and  the  owners  of  the 
houses  forming  such  street  shall,  on  demand, 
pay  to  such  vestry  or  board  the  amount  or 
the  estimated  expenses  of  providing  and 
laying  such  pavement."  ,   .   . 

Section  260 :  "  In  the  construction  of 
this  Act  .  .  ,  the  word  *  owner*  shall  .  .  . 
mean  the  person  for  the  time  being  re- 
ceiving the  rack-rent  of  the  lands  or  pre- 
mises in  connection  with  which  the  said 
word  is  used,  whether  on  his  own  account 
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or  as  agent  or  trustee  for  any  other  person, 
or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack-rent." 

By  the  Metropolis  Management  Amend- 
ment Act,  1862,  s.  77  :  "  Where  any  vestry 
or  district  board  sliall,  under  the  powers 
given  by  the  one  hundred  and  fifth  section 
of  the  firstly-recited  Act  (the  Act  of  1855), 
have  paved  or  be  about  to  pave  any  new 
streetj  the  owners  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to 
contribute  to  the  expenses  or  estimated  ex- 
enses  of  paving  the  same,  as  well  as  the 
owners  of  houses  therein."  .  .  . 

Avory,  K.C.,  and  W,  Eyde,  for  the  ap- 
pellants.—The  Divisional  Court  held  them- 
selves bound  by  the  case  of  Fulham  Vestry  v. 
Minter,  supra,  but  that  decision  was  wrong 
and  should  be  overruled.  A  person  in 
whom  land  is  vested  is  not  the  owner 
within  the  meaning  of  the  definition  con- 
tained in  s.  250  of  the  Metropolis  Manage- 
ment Act,  1855,  if  the  land  is  incapable  of 
beneficial  occupation.  The  land  in  question 
in  this  case  was  dedicated  to  the  use  of  the 
public,  and  could  not  be  let  at  a  rack-rent. 
The  decisions  show  that  if  land  is  incapable 
of  beneficial  occupation  it  is  not  property 
which  is  capable  oi  being  let  at  a  rack-rent. 
They  referred  to  Great  Eastern  Bail,  Co,  v. 
Hackney  District  Board  of  Works  (1883), 
8  App.  Cas.  687 ;  Wright  v.  Ingle  (1885), 
16  Q.  B.  D.  379  ;  50  J.  P.  436  :  and  Lambeth 
Overseers  v.  London  County  Council,  [1897] 
A.  C.  625  ;  61  J.  P.  580. 

Mattinson,  K.C.,  and  J,  C.  Earle,  for  the 
respondents.— If  any  return  is  obtained  or 
can  be  obtained  from  land,  then  the  person 
in  whom  it  is  vested  is  an  "  owner  "  within 
the  meaning  of  s.  250  of  the  Act  of  1855. 
It  cannot  be  said  that  the  land  in  question 
in  this  case  is  for  all  time  incapable  of  pro- 
ducing anything,  because,  although  it  must 
be  kept  as  an  open  space,  the  appellants 
have  power  to  provide  conveniences,  and 
mav  obtain  from  it  any  return  that  is  pos- 
sible consistently  with  the  primary  pur^se 
for  which  it  is  to  be  used.  It  is  sufficient 
to  bring  them  within  the  definition  of 
"  owner  if  they  receive  any  return ;  it  is 
not  necessary  that  the^  should  make  a 
profit.  The  money  received  in  respect  of 
the  gazing  is  equivalent  to  a  rack-rent,  for 
grazing  is  the  only  purpose  for  which  a 
common  can  be  used.  They  referred  to  the 
following  cases  :  Great  Eastern  Rail,  Co.  v. 
Hackney  District  Board  of  Works,  supra  ; 
Wright  v.  Ingle,  supra;  Lambeth  Over- 
seers V.  London  County  Cou/ncil,  supra; 
Vestr^f  of  St.  Giles,  Camherwell  v.  London 
Cemetery  Co.,  [1894]  1  Q.  B.  699  ;  58  J.  P. 
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382  ;  Fvlham  Vestry  v.  Minter,  supra; 
Vestry  of  St,  Man/,  Islington  v.  Cobhett, 
[1895]  1  Q.  B.  369;*  Bowditch  v.  Wakefield 
Local  Board  (1871),  L.  R.  6  Q.  B.  567  ; 
Homsey  District  Council  v.  Smith,  [1897] 
1  Ch.843  ;  Stotesbun/Y.  Vestry  of  St.  Giles, 
Camberwell  (1888),  53  J.  P.  5  ;  4  T.  L.  R. 
582  ;  and  Davis  v.  Greemoich  Board  of 
Works,  [18951  2  Q.  B.  219  ;  59  J.  P.  517. 
Avory,  K.(J.,  in  reply. 

Cur.  adv,  vult 

Vaughan  Williams,  L.  J.,  read  the  follow- 
ing judgment :  It  was  decided  in  Lamheth 
Overseers  v.  London  County  Council,  supra, 
following  Hare  v.  Overseers  of  Putney 
(1881),  7  Q.  B.  D.  223  ;  46  J.  P.  100,  that 
the  public  is  not  a  rateable  occupier.  The 
question  in  this  case  is  whether  the  public 
is  or  can  be,  within  the  meaning  of  the 
definition  of  the  word  "  owner  "  in  s.  250  of 
the  Metropolis  Management  Act,  1855,  ex- 
tended to  land  by  s.  77  of  the  Act  of  1862, 
owner  of  land  used  by  virtue  of  statutory 
provisions  exclusively  as  a  public  recreation 
ground.  Now,  in  my  judgment,  this  ques- 
tion cannot  be  disposed  of  on  the  authority 
of  the  rating  cases  which  I  have  .just  cited. 
From  an  abstract  point  of  view  it  is  obvious 
that  the  question  whether  property  dedi- 
cated to  the  public  ought  to  contribute  to 
poor  rate  is  a  very  different  question  from 
the  question  whether  such  property  ought 
to  contribute  to  a  road  which  is  a  con- 
venience to  the  property.  Moreover,  it 
seems  to  me  that  the  present  case  must 
necessarily  be  decided  by  ascertaining  what 
is  the  true  construction  of  the  interpreta- 
tion contained  in  s.  250  of  the  Act  of  1855, 
The  terms  of  that  section  are  :  "  *  Owner ' 
shall  mean  the  person  for  the  time  being 
receiving  the  rack-rent  of  lands  or  premises 
in  connection  with  which  the  said  word 
is  used,  whether  on  his  own  account  or 
as  agent  or  trustee  for  any  other  person,  or 
who  would  receive  the  same  if  sucn  lands  or 
premises  were  let  at  a  rack-rent."  It  seems 
plain  that  land  may  be  so  dedicated  to 
public  purposes  that  it  cannot  be  let  at  a 
rack-rent  at  all,  and  in  such  case  it  seems 
to  me  to  follow,  from  the  decision  of  the 
Exchequer  Chamber  in  Plumstead  Board 
of  Works  V.  British  Land  Co,  (1875),  L.  R. 
10  Q.  B.  203,  that  the  persons  in  whom  the 
the  legal  title  to  sucn  land  was  vested 
would  not  be  owners  within  the  meaning 
of  s.  250.  The  principle  is  thus  stated  by 
Lord  Watson  in  Great  Eastern  Rail.  Co.  v. 
Hackney  District  Board  of  Works  (1883), 
8  App.  Cas.  687,  at  p.  693  :  "  The  autho- 
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rities  cited  in  the  course  of  the  ar^ment 
appear  to  me  to  establish  this  proposition — 
that  the  person  vested  with  the  property  of 
heritable  subjects  which  have  been  placed 
extra  coninierdum,  or  are  subject  in  per- 
petuity to  the  burden  of  a  public  right 
which  deprives  him  of  their  beneficial  use, 
is  not  an  owner  of  land  within  the  mean- 
ing of  s.  77  of  the  Act  of  1862."  And  by 
BowEN,  L. J.,  in  Wright  v.  Ingle,  supra,  the 
same  principle  is  thus  stated :  "  Whether 
in  the  case  of  premises  which  were  pre- 
vented by  an  Act  of  Parliament  from  being 
let  at  a  rack-rent  there  ever  could  be  an 
owner  within  the  meaning  of  s.  250  I  very 
much  doubt.  I  am  inclined  to  think  that, 
if  this  incapacity  to  be  let  were  stamped  on 
the  premises,  they  never  could  have  an 
owner  within  the  meaning  of  s.  250."  Apply- 
ing the  principle  thus  stated  to  the  present 
case,  we  have  to  determine  whether  the 
County  Council  could  let  these  commons  or 
any  part  of  them  at  a  rack-rent ;  and  in 
considering  this  question  I  do  not  think 
that  it  is  of  any  importance  that  it  is  a  part 
only  of  the  land  which  is  so  let  or  coula  be 
so  let ;  nor  do  I  think  it  of  any  importance 
that  the  payment  received  or  which  could 
be  received  is  taken  in  a  form  in  which 
rack-rent  is  not  ordinarily  taken,  such,  for 
instance,  as  by  way  of  reduction  of  wages, 
or  payment  for  the  temporary  right  to  take 
the  herbage,  or  payment  for  the  right  to 
temporarily  occupy  a  band  stand  or  a  re- 
freshment stall.  The  form  is  immaterial  if 
that  which  is  taken  is  the  equivalent  of 
rack  rent  ( Vestry  of  St,  Giles,  Camberwell  v. 
London  Cemetery  Co,,  supra).  Again,  I  do 
not  think  that  the  fact  that  the  statutoiy 
conditions  under  which  the  land  is  held 
prevent  so  high  a  rent  from  being  obtained 
as  might  have  been  obtained  but  for  the 
limitations  of  user  imposed  by  those  con- 
ditions negatives  the  rent  received  being  a 
rack-rent  within  the  meaning  of  the  defini- 
tion. What  we  have  to  determine  is  whether 
or  not  the  dedication  of  the  land  to  public 
purposes,  so  that  the  use  of  it  for  any  pur- 
pose must  be  a  use  subordinate  to  the 
public  purposes  to  which — to  use  the  words 
of  Lora  Fitzgerald  in  Great  Eastern  Rail. 
Co,  V.  Hackney  Board  of  Works,  supra — 
the  park  or  recreation  ground  is  m  its 
whole  devoted,  excludes  those  in  whom  the 
land  is  legally  vested  from  the  category  of 
owners  within  the  meaning  of  s.  250  of  the 
Metropolis  Management  Act,  1855.  The 
fact  that  the  legal  owners  have  no  beneficial 
ownership,  but  are  merely  trustees,  does 
not  by  tne  very  terms  of  the  section  ex- 
clude them  from  the  category  of  owners. 


MAGISTEBIAL  CASES. 


London   County   Council  v.  Wands- 
worth Borough  Council. 

Does  the  fact  that  they  are  trustees  for  the 
public  exclude  them  ?  I  have  come  to  the 
conclusion  that  it  does.  Apart  from  some 
such  overriding  limitation  of  the  words  of 
8.  250  as  is  indicated  by  Lords  Watson 
and  Fitzgerald  in  Great  Eastern  Rail, 
Co,  V.  Hwckney  Board  of  Worksy  supray  I 
should  have  come  to  the  same  conclusion 
myself  as  that  arrived  at  in  Fulham  Vestry  v. 
Mintery  supra,  by  Bruce  and  Philli- 
MORE,  JJ.,  and  Mr.  Plowden,  the  magis- 
trate. In  my  opinion  the  London  County 
Council  are  tne  owners  of  land  bounding  or 
abutting  on  the  street.  They  are  trustees 
for  the  public,  and  would  receive  the  "  rack- 
rent"  of  the  land,  as  I  think  it  lawfully 
might  be,  without  interfering  with  the  pur- 
poses to  which  the  land  is  devoted  by  statute. 
This  in  effect  is  the  same  conclusion  as 
that  arrived  at  by  Mr.  Plowden  in  Fulham 
Vestry  v.  Mintery  supray  but  I  think  that 
the  receipt  of  such  rack-rent  would  be 
subordinate  to  the  public  purposes  to  which 
these  parks  or  recreation  grounds  are  wholly 
devoted.  This  is  not  a  case  where  the 
rents  received  show  a  surplus  after  pro- 
viding for  the  expenses  of  tne  execution  of 
the  statutory  purposes.  I  think  that  such 
dedication  to  the  public  places  the  land 
extra  commerduniy  and  that  the  burden  of 
the  public  right  deprives  those  in  whom  the 
legal  estate  and  possession  is  vested  of  the 
beneficial  ownersnip  or  occuj^ation  of  such 
land.  In  this  case  the  Divisional  Court 
only  followed  the  decision  in  Fulham 
Vestry  v.  MinteVy  swjyray  which  bound 
them.  It  does  not  bind  us,  and  as  we 
think  it  was  wrongly  decided,  we  must 
reverse  the  decision  of  the  Divisional  Court. 
Stirling,  L.  J.,  read  the  following  judg- 
ment :  The  question  in  this  special  case  is 
whether  the  London  County  Council  are 
the  owners  of  Tooting  Beck  Common  within 
the  meaning  of  s.  250  of  the  Metropolis 
Management  Act,  1855,  so  as  to  be  liable  to 
contribute  to  the  cost  of  a  new  street  on 
which  part  of  the  common  abuts.  The 
section  referred  to  provides  that  the  word 
"  owner "  in  the  Act  shall  (with  exceptions 
unnecessary  to  be  mentioned)  "mean  the 
person  for  the  time  being  receiving  the 
rack-rent  of  the  lands  or  premises  in  con- 
nection with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent,  or 
trustee  for  any  other  person,  or  who  would 
receive  the  same  if  such  lands  or  premises 
were  let  at  a  rack-rent.'*  The  manor  of 
Tooting  Beck  was  purcha.sed  by  the  Metro- 
politan Board  of  Works  in  order  that  the 
commons  and  waste  lands  belonging  to  the 
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manor  might  be  dedicated  to  the  public  as 
a  recreation  ground  under  the  provisions  of 
the  Metropolitan  Commons  Act,  1866,  in 
pursuance  of  which  Act  a  scheme  was 
framed  by  the  Inclosure  Commissioners 
and  confirmed  by  the  Metropolitan  Commons 
Supplemental  Act,  1873.  Tne  scheme  shows 
on  the  face  of  it  that  the  common  was  to  be 
dedicated  to  the  public,  and  contains  provi- 
sions for  the  regulation  and  management  of 
it.  Amongst  these  may  be  noticed  a 
provision  enabling  the  board  "for  the 
purpose  of  preserving  the  turf  and  grass  " 
to  "  enclose  oy  fences  for  short  periods  such 
portions  as  may  require  rest  to  revive  the 
same,  and  for  further  protection  of  the 
common"  to  "put  up  a  post  and  chain 
defence  against  the  straying  of  cattle " 
along  a  defined  portion  of  the  common. 
No  nouse  or  other  buildings  were  to  be 
erected  on  the  common  except  such  lodges 
or  other  buildings  as  might  be  necessary 
for  the  maintenance  or  management  of  the 
common,  or  recreation  ground  ;  but  the 
board  was  authorised  from  time  to  time  to 
erect  on  the  common  such  lodges  and  other 
buildings  as  might  be  necessary  for  the 
maintenance  or  management  of  the  common 
or  recreation  ground.  Bv  an  Act  of  1876 
it  was  provided  that  Tooting  Qraveney 
Common  should  be  regulated  and  managed 
by  the  board  as  a  place  of  recreation  for 
the  public,  and  certain  of  the  powers  con- 
ferred on  the  board  with  reference  to  the 
management  of  Tooting  Beck  Common  by 
the  scheme  and  Act  of  1873  were  made 
applicable  to  Tooting  Qraveney  Common. 
All  these  powers  of  regulation  and  manage- 
ment were  by  the  Local  Government  Act  of 
1888  transferred  to  the  London  County 
Council.  Tooting  Beck  Conimon  and  Tooting 
Qraveney  Common  contain  together  210 
acres.  On  Tooting  Qraveney  Common  is  a 
lodge  (of  the  gross  rental  value  of  about 
£30)  necessary  for  the  management  of  the 
common  and  occupied  by  an  insi)ector  in 
the  employment  of  the  London  County 
Council,  from  whose  wages  a  deduction  is 
made  in  respect  of  the  quarters  provided 
for  him  in  the  lodge.  On  Tooting  Beck 
Common  is  a  refreshment  room  let  to  a 
refreshment  contractor  at  a  rent  of  £30 
a  year,  out  of  which  the  London  County 
Council  pay  repairs  of  the  estimated  amount 
of  £5  a  year.  The  London  County  Council 
let  the  grazing  on  all  the  commons  under 
their  management  for  an  annual  sum  of 
£210,  of  which  the  proportion  attributable 
to  Tooting  Beck  and  Tooting  Qraveney 
Commons  is  from  £20  to  £30.  The  London 
County  Council  also  receive    some  small 
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annual  payments  of  from  bs,  to  7$.  6d,  in 
respect  of  licences  to  adjoining  owners  to 
have  gateways  opening  on  the  common. 
These  sums  amount  in  the  whole  to 
£5  19«.  6d,  and  are  paid  with  the  view 
of  preventing  private  rights  from  being 
acquired  over  the  common.  The  total 
expenses  incurred  by  the  London  County 
Council  in  the  management  and  regulation 
of  the  commons  exceed  by  from  £1,100  to 
£1,400  all  the  receipts  in  respect  of  these 
matters.  The  Divisional  Court  has  in  these 
circumstances  held,  on  the  authority  of  a 
previous  decision  of  the  same  court 
{Fulham  Vestry  v.  Minter,  9ujyra\  that  the 
London  County  Council  are  the  owners  of 
the  commons  in  question  within  the  mean- 
ing of  the  section  in  question,  and  from  this 
decision  the  Council  have  appealed.  The 
meaning  of  the  definition  of  owner  in  s.  250 
of  the  Metropolis  Management  Act  of  1855, 
and  of  the  similar  definition  in  the  Public 
Health  Act  of  1875,  has  been  rei)eatedly 
considered  by  the  courts.  In  Uomsey  Dis- 
trict Council  V.  Smithy  supra^  A.  L.  Smith, 
L.J.,  delivering  the  judgment  of  the  Court 
of  Appeal,  after  stating  in  some  detail  the 
two  cases  of  Plumstead  Board  of  Works  v. 
British  Land  Co.,  supra,  in  the  Exchequer 
Chamber,  and  Great  Eastern  Rail,  Co,  v. 
Hackney  District  Board  of  Works,  supra, 
says  :  "  These  two  cases,  in  our  judgment, 
show  that,  if  land  be  by  statute  for  ever 
incapable  of  jrielding  a  rack-rent,  the 
owner  thereof  is  not  *o^Tier'  within  the 
meanin|»  of  the  Acts."  I  respectfully  agree 
with  this  conclusion.  The  question  then 
reduces  itself  to  this,  whether  the  land  is 
by  statute  for  ever  incapable  of  yielding  a 
rack-rent.  In  Plunistead  Board  of  W<yrks  v. 
British   Land    Co,,  supra,    the   lands   in 

?uetttion  were  roads  dedicated  to  the  public, 
n  Great  Eastern  Mail,  Co,  v.  liackney 
District  Board  of  Works,  sujrra,  the 
"lands"  consisted  of  the  parapets  of  a 
bridge  erected  over  a  cutting  in  which  the 
Great  Eastern  railway  runs.  It  was  sug- 
gested that  the  walls  of  the  parapets  might 
be  turned  to  profitable  use  by  the  company 
by  letting  the  surfaces  for  pasting  advertise- 
ments. On  this  Lord  Watson  observed  : 
"  The  suggestion  is  ingenious,  and  may  or 
may  not  nave  some  possible  foundation  in 
fact,  but  it  fails  to  satisfy  me  that  the 
legislature  in  framing  the  Metropolis 
Management  Acts  intended  to  deal  witn  the 
surface  of  a  mere  roadside  fence  as  *  land ' 
which  might  be  let  at  a  rack-rent."  With 
this  Lord  Blackburn  expressed  hb  con- 
currence.   Lord  FitzGerald  says  :  **  The 
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bridge  is  by  the  statute  dedicated  to  public 
use,  and  its  fence  walls  are  provided  for 
public  protection ;  and  if  the  ownership 
and  control  of  the  walls  is  in  the  company, 
it  is  so  for  public  purposes  and  subject  to 
the  obligation  of  perpetual  maintenance, 
unless  and  until  some  other  good  ana 
sufficient  fences  shall  be  provided  by  the 
comjMiny  in  their  stead  for  the  public  pro- 
tection. The  company  could  not  let  the 
walls  at  a  rack-rent,  and  if  they  might  use 
them  for  any  purpose  it  must  be  a  use  sub- 
ordinate to  tne  public  purposes  to  which 
the  bridge  as  a  structure  is  in  its  whole 
devoted.  These  passages  seem  to  me  to 
establish  that,  altnough  land  dedicated  to 

Eublic  purposes  may  oe,  or  be  capable  of 
eing,  used  for  some  purpose  of  profit,  it 
does  not  follow  that  it  is,  or  can  be,  let  at  a 
rack-rent.  Now,  Tooting  Beck  Common  is 
by  the  scheme  and  statute  of  1873  dedi- 
cated to  the  public  as  a  "  common  or  recrea- 
tion ground.  The  extent  of  the  rights  of 
the  public  is  shown  by  this,  that  it  was  con- 
sidered necessary  to  insert  express  provi- 
sions.  authorising  the  Metropolitan  Board 
of  Works  to  fence  oflf  for  short  periods  such 
portions  of  the  turf  and  grass  as  might 
require  rest,  and  also  to  put  up  on  a  de- 
fined ix)rtion  a  post  and  chain  fence  for  the 
protection  of  the  common  against  the  stray- 
ing of  cattle.  These  rights  of  the  public  appear 
to  me  to  be  such  as  to  render  the  common 
as  a  whole  incapable  of  being  let  at  a  rack- 
rent.  It  is  stated  in  the  special  case  that 
the  common  is  let  for  grazing  purposes  ; 
but  I  take  this  to  mean  that  licences  have 
been  granted  to  feed  .sheep  and  cattle 
thereon  subject  to  and  consistently  with 
the  rights  of  the  public ;  and  any  payments 
made  in  consideration  of  such  licences  ap- 
pear to  me  to  be  similar  in  their  nature  to 
the  profits  which  were  suggested  in  Great 
Eastern  Bail,  Co,  v.  Hackiiey  District  Board 
of  Works,  supra,  as  possible  to  be  earned 
by  the  letting  of  the  parapet  walls  for  ad- 
vertisements. At  all  events,  the  letting  for 
§  razing  purposes  mentioned  in  the  case 
oes  not,  in  my  judgment,  constitute  a 
letting  at  a  rack-rent.  Still  less  can  this 
be  said  of  the  arrangements  under  which 
some  small  sums  amounting  to  £5  198.  6(f. 
are  paid  in  respect  of  licences  granted  to 
adjoining  owners  to  have  gateways  opening 
on  the  commons  with  the  view  of  prevent- 
ing private  rights  being  acquired  by  them. 
There  are,  however,  two  buildings  to  be 
considered,  viz.,  the  refreshment  room  built 
on  Tooting  Beck  Common  and  the  inspec- 
tor's lodge  built  on  Tooting  Graveney 
Common.    Of  these  the  former  is  the  more 
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important,  first,  because  it  is  situate  on 
Tooting  Beck  Common,  and,  -secondly,  be- 
cause it  is  let  to  a  contractor  at  an  annual 
rent  of  £30.  Now,  if  this  building  abutted 
on  the  new  street,  I  should,  as  at  present 
advised,  feel  some  difficulty  in  holding  that 
the  London  County  Council  were  not  liable 
to  contribute  in  respect  of  it.  In  fact, 
however,  it  is  situate  at  a  considerable 
distance  from  the  new  street  and  on  a 
different  part  of  the  common.  In  the 
present  case  the  London  Countj^  Council 
are  sought  to  be  made  liable,  not  in  respect 
of  this  building  as  the  owners  of  a  house 
under  s.  105  of  the  Metropolis  Management 
Act  of  1855,  but  in  respect  of  a  portion  of 
the  common  free  from  any  building  and  as 
owners  of  land  abounding  or  abutting  on  a 
new  street  under  s.  77  of  the  Act  of  1862. 
The  existence  of  the  building  can  only  be, 
and  (I  assume)  is,  justified  as  oeing  **  neces- 
sary for  the  maintenance  or  management  of 
the  common  or  recreation  ground."  If  it 
be  true,  as  I  think,  that  the  portion  of  the 
common  which  abuts  on  the  new  street  is 
incapable  of  being  let  at  a  rack-rent,  I  do 
not  see  that  the  case  is  altered  because  the 
London  County  Council  have  for  the  pur- 
pose just  mentioned  seen  fit  to  erect  on 
another  part  of  the  common  a  building 
which  is  capable  of  being  so  let.  For  the 
like  reason,  the  existence  of  the  lodge  on 
Tooting  Graveney  Common  does  not  appear 
to  me  to  create  a  liability  on  the  part  of  the 
London  County  Council.  On  tne  whole,  I 
arrive  at  the  conclusion  that  the  appeal 
ought  to  be  allowed. 

jSIathew,  L.J.,  read  the  following  judg- 
ment :  I  cannot  agree  with  the  Divisional 
Court  in  the  interpretation  put  in  the  case 
of  Fvlham  Vestry  v.  Minter^  supra,  upon 
s.  250  of  the  Metropolis  Management  Act 
1856.  I  do  not  tnink  that  the  County 
Council  were  owners  of  the  land  in  question, 
nor  were  the  moneys  received  by  them  a 
rack-rent,  within  the  meaning  of  the  section 
The  County  Council  had  the  le»al  estate  in 
the  land,  which  was  vested  in  tnem  for  the 
perpetual  use  thereof  by  the  public  for 
exercise  and  recreation,  and  the  erection 
thereon  of  such  buildings  and  appliances  as 
as  they  might  think  requisite  for  those  and 
the  like  purposes.  They  were  in  fact  for 
those  ends  the  custodians  and  managers  of 
the  property.  The  premises  could  not  be 
let  at  a  rack-rent,  and  could  not  be 
profitably  occupied  by  the  County  Council. 
Their  tenure  meant,  as  is  shown  by  the 
figures  stated  in  the  case,  not  income,  but 
expenditure.    Section  250,  it  seems  to  me. 
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was  intended  to  describe  persons  who  had, 
or  who  represented  proprietary  rights  in 
premises  aoutting  upon  a  street.  The 
charge  for  the  imijrovements  in  question 
might  properly  be  imposed  upon  such  per- 
sons because  the  value  of  their  interests  was 
likely  to  be  enhanced  bjr  the  outlay.  I  do 
not  think  that  the  definition  was  intended 
to  include  imaginary  or  hypothetical 
owners.  So  far  as  the  County  Council  was 
concerned,  the  land  by  Act  of  Parliament 
was  rendered  sterile  and  deprived  of  any 
commercial  value.  I  am  also  unable  to  con- 
cur in  the  view  that  the  moneys  paid  to  the 
County  Council  ought  to  be  regarded  as  the 
best  rent  which  could  be  obtained,  and 
therefore  amounted  to  a  rack-rent.  The 
small  sums  received  from  the  structures 
and  appliances  which  the  County  Council 
were  empowered  to  provide,  bore  no  relation 
to  the  intrinsic  value  of  the  land.  They 
have  the  character  of  the  land  upon  whicn 
they  stand.  They  are,  like  the  land, 
devoted  to  the  public  purposes  intended  to 
be  served.  With  respect  to  the  receipt  for 
herbage,  it  was  necessary  that  the  grass 
should  be  kept  down,  and  this  purpose  was 
served  by  letting  it  to  be  grazed  by  sheep. 
This  was  probably  a  more  economical 
process  than  mowinj^  the  grass  from  time  to 
time  and  carting  it  away.  I  think  the 
appeal  must  be  aUowed. 

Appeal  allowed. 

Solicitor  for  the  appellants :  W.  A. 
Blaxland. 

Solicitor  for  the  respondents :  W.  W. 
Young,  Son  &  Ward. 
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KING'S  BENCH  DIVISION. 


March  26,  1903. 

Ransom  v,  Sanguinetti. 

Stamps — Specific  for  complaint  affecting 
human  body — Gum  pastilles—  Influenza 
— Label  on  box~52  Geo.  3,  c.  150,  s.  2, 
and  Sched. 

The  respondent,  a  chemist,  was  summoned 
v/nder  s,  2  o/  52  Geo,  3,  c.  150,  for 
uttering,  vending  or  exposing  to  sale 
certain  gv/m  pastilles  in  a  box  which 
had  a  label  containing  the  words  "  Pure 
Gum  Pastilles:    Influenza:    Delight- 
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fuUt/  soothing  to  dngers  and  public 
speakers"  without  a  jxiper  cover, 
wrapper y  and  lahel  pro^naed  by  the 
Commissioners  of  Inland  Revenue  and 
vfithout  beirtfl  duly  stamped.  The 
justices  dismissed  the  summons  on  the 
ground  that  in  their  opinion  the  said 
words  did  not  in  fa^t  hold  out  or 
'recomffvend  to  the  public  any  nostrum, 
jyroprietary  medicine  or  sjKCific,  or  that 
the  pastilles  were  beneficud  fc/r  the  pre- 
vention, cure,  or  relief  of  any  distem,per 
tvithin  the  meaning  of  the  said  Act, 

Held,  that  the  said  words  were  cajxtble  of 
only  one  meaning,  namely,  as  amount- 
ing to  a  distinct  statement  that  these 
pastilles  were  beneficial  to  a  complaint 
affecting  the  human  body,  and  that  the 
justices  ought  to  have  convicted. 

This  is  the  case  stated  by  us,  the  under- 
signed two  of  his  Majesty's  justices  of  the 
pjeace  in  and  for  the  county  of  Middlesex, 
sitting  at  the  police  court,  Brentford,  as  a 
court  of  summary  iurisdiction,  pursuant  to 
the  provisions  of  the  statutes  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49. 

At  the  police  court,  Brentford,  aforesaid, 
an  information  was  preferred  by  William 
Hansom  (therein  described  as  one  of  his 
Majesty's  officers  of  Inland  Hevenue,  who 
prosecutes  for  his  Majesty  on  that  behalf 
by  order  of  the  Commissioners  of  Inland 
Hevenue,  and  hereinafter  called  the  appel- 
lant), against  Francis  John  Sanguinetti, 
under  s.  2  of  the  Act  52  Geo.  3,  c.  150, 
for  that  he  did  utter,  vend  and  expose  to 
sale  a  box  containing  a  certain  preparation 
and  composition  to  be  used  and  applied  as 
a  medicine  and  medicament  for  the  preven- 
tion, cure  and  relief  of  disorders  and  com- 
plaints incident  to  and  affecting  the  human 
Dody,  and  liable  to  the  stamp  duty  charge- 
able in  respect  of  medicines  under  the 
statutes  in  tnat  case  made  and  provided,  to 
wit,  "Pure  Gum  Pastilles,"  without  a 
paper  cover,  wrapper  and  label  provided  by 
the  Commissioners  of  Inland  Hevenue, 
pursuant  to  the  statute  in  that  case  made 
and  provided  and  duly  stamped  for  denoting 
the  duty  charged  on  such  box  being  pro- 
perly and  sufficiently  pasted,  stuck,  fastened 
and  affixed  thereto  contraiy  to  the  form  of 
the  statute  in  that  case  macle  and  provided. 
The  said  information  was  heard  oy  us  on 
March  24th,  1902,  when  we  dismissed  the 
same. 

And  whereas  the  appellant  being 
aggrieved  and  dissatisfied  with  our  said 
determination  as  being  erroneous  in  point 
of    law,    duly    applied  to  us    in  wnting, 
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pursuant  to  s.  2  of  the  Act  20  k  21  Vict, 
c.  43,  and  s.  33  of  the  Act  42  k  43  Vict, 
c.  49,  and  the  rules  made  in  pursuance  of 
the  last-mentioned  statute,  to  state  and 
sign  a  csjAQ  setting  forth  the  facts  and 
grounds  of  our  said  determination  for  the 
opinion  of  this  court,  but  we  refused  to  do 
so,  as  we  were  of  opinion  that  no  point  of 
law  was  involved,  and  we  accordingly  dis- 
missed the  application  as  being  frivolous. 

And  whereas  the  King's  Bench  Division  of 
the  High  Court  of  Justice  has  since 
granted  a  rule  calling  upon  us  to  state  such 
case.  (See  Rex  v.  Snarjmand  Others,  ante, 
p.  181.)  Now,  therefore,  we  in  obedience 
to  the  said  rule  and  order  of  the  said  King's 
Bench  Division,  and  the  provisions  of  the 
said  statutes  do  hereby  state  and  sign  the 
following  case : 

Case. 

1.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved  before 
us  : 

(a)  That  the  respondent  is  a  duly  qualified 
and  registered  chemist  and  druggist,  and 
carries  on  business  as  a  chemist  and  druggist 
at  120,  Uxbridge  Hoad,  West  Ealing,  in  the 
county  of  Middlesex. 

(b)  That  on  December  14th,  1901.  the 
respondent  at  his  place  of  business  aoove- 
mentionwi  sold  to  Mr.  Thomas  Jameson^  an 
officer  of  Inland  Hevenue,  a  box  of  pastilles 
or  lozenges  which  was  unstamped,  and  to 
which  was  affixed  a  label  as  follows : 

F.  Sanguinetti,  Chemisk,  Ealing,  W. 

Pure  gum  pastilles. 

Influenza. 

Delightfully   soothing  to  singers  and 

public  speakers. 

Must  be  kept  in  a  cool  place. 

A  label  exactly  similar  to  that  which 
was  affixed  to  the  box  of  pastilles  aforesaid 
is  marked  "  A  "  and  forms  part  of  this  case. 

2.  The  stamp  duties  on  medicines  are 
granted  by  the  Acts  42  Geo.  3,  c.  56,  s.  3 : 
44  Geo.  3,  c.  98,  s.  2,  the  Sched.  B.,  ana 
52  Geo.  3,  c.  150,  Sched. 

The  schedule,  after  naming  specifically  a 
large  number  of  dutiable  medicines,  extends 
the  duty  to  certain  other  remedies  by 
certain  general  words,  which  are  as  follows : 
"  And  also  all  other  pills,  powders,  lozen^, 
tinctures,    potions,     cordials,    electuanes, 

{)laisters,  unguents,  salves,  ointments,  drops, 
otions,  oils,  spirits,  medicated  herbs  ana 
waters,  chemical  and  officinal  preparations 
whatsoever,  to  be  used  or  applied  externally 
or  internally  as  medicines  or  medicaments 
for  prevention,  cure  or  relief  of  any  disorder 
or  complaint  incident  to  or  in  any  wise 
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affecting  the  human  body,  made,  prepared, 
uttered,  vended  or  exposed  to  sale  by  any 
person  or  persons  whatsoever,  wherein  the 
person  making,  preparing,  uttering,  vending, 
or  exposing  to  sale,  the  same  hath,  or  claims 
to  have,  any  exclusive  right  or  title  to  the 
making  or  preparing  the  same,  or  which 
have  at  any  time  heretofore  been,  now  are, 
or  shall  hereafter  be  prepared,  uttered, 
vended,  or  exposed  to  sale  under  the 
authority  of  anv  letters-patent  under  the 
Great  Seal,  or  which  have  at  any  time  here- 
tofore been,  now  are,  or  shall  hereafter  be 
by  any  public  notice  or  advertisement,  or 
by  any  written  or  printed  papers  or  hand- 
bills, or  by  any  laoels  or  words  written  or 
printed,  affixed  to  or  delivered  with  any 
packet,  box,  bottle,  phial,  or  other  enclosure 
containing  the  same  held  out  or  recom- 
mended to  the  public  by  the  makers, 
vendors  or  proprietors  thereof  as  nostrums 
or  proprietary  medicines,  or  as  specifics, 
or  as  beneficial  to  the  prevention,  cure  or 
relief  of  any  distemper,  malady,  ailment, 
disorder  or  complaint  incident  to  or  in 
any  wise  affecting  the  human  body." 

Section  2  of  the  Act  52  Geo.  3,  c.  150, 
imposes  a  penalty  of  £10  upon  any  person 
who  shall  utter,  vend  or  expase  to  sale  any 
packet  or  other  enclosure  containing  any  of 
the  medicines  set  forth  in  the  last-mentioned 
schedule  without  a  duly  stamped  paper, 
cover,  wTapper  or  label. 

3.  It  was  contended  on  behalf  of  the 
appellant  that  the  word  "influenza"  was 
pnnted  on  the  said  label  as  aforesaid  for 
the  purpose  of  inducing  the  public  to  con- 
sider that  the  said  pastilles  were  beneficial 
for  the  prevention,  cure  or  relief  of 
influenza,  and  that  the  words  "delight- 
fully soothing  to  singers  and  public 
8i)eaker8  "  were  printed  tnereon  as  a  recom- 
mendation of  the  said  pastilles  as  beneficial 
for  the  prevention,  cure  or  relief  of  such 
ailments  or  complaints  of  the  throat  as  are 
common  with  singers  and  public  speakers, 
and  that,  therefore,  the  said  pastilles  were 
within  the  words  of  the  last-mentioned 
schedule  above  quoted. 

4.  It  was  contended  on  behalf  of  the 
respondent  that  the  word  "  influenza  "  was 
upon  the  label  as  a  word  of  description  or 
designation  in  order  to  distinguish  it  from 
several  other  kinds  of  pure  gum  pastilles 
which  are  asked  for  by  the  public  under 
their  respective  names.  In  support  of  this 
contention  boxes  containing  six  other  kinds 
of  pure  gum  pastilles  kept  in  stock  and 
exposed  for  sale  by  the  respondent  at  the 
time  and  place  aforesaid  were  produced. 
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Labels  exactly  similar  to  the  labels  on  each 
of  those  six  boxes  are  marked  respectively 
(b),  (c)y  (d),  (e),  (f),  (g).  In  further  support 
of  this  contention  the  respondent  relied 
upon  the  instructions  of  the  Board  of 
Inland  Revenue  to  their  officers  dated 
January,  1902,  a  printed  copy  of  which  was 
produced,  containmg  the  following  passage : 
"The  board  recognise  the  necessity  that 
exists  for  giving  to  a  preparation  such  a 
designation  or  name  as  shall  distinguish  it 
from  other  medicines,  and  they  do  not 
attribute  any  further  meaning  to  such 
words  as  cough  mixture,  liver  pills,  lip 
salve,  teething  powders,  corn  paint,  etc.* 
It  was  further  contended  that  the  words 
"  delightfully  soothing  to  singers  and  public 
speakers "  did  not  refer  to  any  distempier, 
malady,  ailment,  or  complaint  affecting  the 
human  body,  and  that  the  word  "  influenza" 
alone  did  not  constitute  a  holding  out  or 
recommendation  that  the  pastilles  were 
beneficial  for  any  such  distemper,  malady, 
ailment,  or  complaint. 

5.  We  considered  that  the  words  "de- 
lightfully soothing  to  singers  and  public 
speakers"  were  not  definitely  connected 
with  the  word  "influenza,"  and  that  by 
themselves  they  contained  no  mention  of 
any  ailment  incident  to  or  affecting  the 
human  body,  and  that  the  word  "  influenza  " 
alone  did  not  constitute  a  holding  out  or 
recommendation  that  the  pastilles  were 
beneficial  for  the  prevention,  cure  or  relief 
of  any  distemper,  malady,  ailment,  disorder, 
or  complaint  incident  to  or  affecting  the 
human  body,  and  thereupon  we  found  as 
already  set  forth  in  our  afliidavit  to  the 
King's  Bench  Division  in  this  case,  and 
dated  May  1st,  1902  :  "That  the  said  words 
upon  the  aforesaid  label  did  not  in  fact 
hold  out  or  recommend  to  the  public  any 
nostrum,  proprietary  medicine  or  specific,  or 
that  the  pastilles  were  beneficial  for  the 
prevention,  cure  or  relief  of  any  distemper 
within  the  meaning  of  the  said  Act,  and  we 
accordingly  dismissed  the  information." 

6.  The  question  for  the  opinion  of  the 
court  is  whether  our  decision  that  the  said 
box  of  pastilles  labelled  as  aforesaid  was 
not  within  the  words  of  the  said  schedule  is 
correct.  If  the  court  is  of  opinion  in  the 
aflirmative  our  said  decision  is  to  stand. 
If  in  the  negative^  the  case  is  to  be  remitted 
to  us  with  such  direction  as  the  court  may 
think  to  give. 

Dated  this  10th  day  of  December,  1902, 
at  the  Police  Court,  Brentford. 

Montagu  Sharpe. 
Jno.  Carver. 
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Sir  Edward  Carson^  K.C.  (Solicitor' Gene- 
ral) (S.  A.  T,  Rowlatt  with  him),  for  the  ap- 
pellant.— The  question  is  whether  the  label 
neld  out,  within  the  meaning  of  the  Act  of 
Geo.  3,  the  pastilles  as  being  a  specific  or 
cure  for  any  ailment  of  the  human  body. 
There  is  no  question  here  of  a  first  vendor. 
There  is  actually  nothing  to  do  in  this  case 
but  to  look  at  the  label  itself. 

Lord    Alverstone,   L.C.J.  —  You    sa; 


"  Why  is  *  influenza  ^  put  there  at  all 


It  is  not  put  there  for  the  purpose  of  being 
protective  as  a  name,  ana  therefore  why 
put  it  there  unless  you  are  going  to  do  some 
good  by  it  ? 

Sir  E,  Carson,  —  Besides,  you  cannot 
really  take  the  one  without  the  other, 
"  Delightfully  soothing  to  singers  and  public 
speakers,"  because  "  influenza  "  is  generally 
connected — in  the  minds  of  most  people,  at 
all  events — with  colds,  or  a  kind  of  feverish 
cold.  If  the  respondent  is  not  holding  out 
the  pastilles  as  a  specific  for  influenza, 
there  would  be  a  very  good  case  against 
him  for  an  attempt  to  perpetrate  a  fraud 
upon  the  public,  because  nobody  would  look 
at  that  word  for  a  moment  without  taking 
it  as  a  suggestion  that  those  "  pure  gum 
pastilles "  were  ^ood  for  what  people  at  all 
events  believed  influenza  was — some  of  the 
minor  kinds  of  influenza  ailments.  There 
can  only  be  one  meaning  attached  to  the 
label. 

Lord  Alverstone.— Why  is  it  a  question 
of  law? 

Sir  E,  Car«on.— Because  of  the  document 
itself.  The  label  is  a  written  document 
fastened  upon  the  box.  The  construction 
of  that  must  be  a  question  of  law. 

Lord  Alverstone —Nothing  else,  you 
say,  but  that  1 

Sir  E,  Carson.— No. 

Lord  Alverstone.— You  have  no  other 
evidence  but  thati 

Sir  E.  Carson.— 1^0  other  evidence  but 
itself.  If  the  respondent,  instead  of  putting 
"  influenza,"  haa  put  "  warranted  to  cure 
influenza,"  the  justices,  by  holding  that 
there  was  no  recommendation  that  it  would 
cure  influenza,  or  that  it  was  a  specific  for 
influenza,  could  not  get  rid  of  this  Court. 
The  label  does  hold  out  the  pastilles  as  a 
specific. 

Asquith,  K.C.  {Bonsey  and  Galbraith 
with  nim),  for  the  respondent.— The  Ques- 
tion is  whether  the  justices  ought  to  nave 
convicted,  or  whether  they  were  not  entitled 
on  the  evidence  before  them  to  say  that  the 
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mere  printing  of  the  word  "  influenza  "  on 
the  label  in  this  collocation  was  not  a  hold- 
ing out  or  recommending  of  the  pastilles 
notwithstanding.  Undoubtedly  the  label 
does  hold  out  and  recommend  the  pastilles 
as  "  soothing  to  singers  and  public  speakers.' 
That^  however,  does  not  bring  the  case 
withm  the  statute,  unless  you  look  upon 
public  speaking  and  singins  as  malaaies 
from  which  it  is  desirable  tnat  the  world 
should  be  relieved. 

Wills,  J.— There  is  a  disease  known  as 
cacoethes  loquendi. 

Asquith.—l  have  come  across  many  in- 
stances of  it.  These  pastilles  are  not  only 
described  as  "  soothing,"  but  as  curative  or 
preventive.  There  is  no  doubt  that  is  a 
recommendation  of  them  for  a  particular 
purpose  ;  but  the  question  is  whether  the 
mere  use  of  the  word  "influenza"  in  this 
way  does  not  really  bring  them  within  the 
categorv  which  the  Board  of  Inland  Revenue 
themselves  recognise  as  not  within  the 
statute.  The  real  question  is.  Does  the 
mere  use  of  a  word  like  this  on  a  label 
mean  more  than  that  this  is  a  kind  of 
pastille  which  people  are  in  the  habit  of 
applying  or  may  apply  1  Does  it  mean  in 
itself  necessarily— that  is  the  question— the 
recommendation  or  holding  out  of  this  as  a 
specific  1  I  submit  that  it  does  not  Unless 
tne  justices  were  bound  to  come  to  the  con- 
clusion that  there  was  a  recommendation  or 
holding  out,  they  were  entitled  to  refuse  to 
convict. 

Lord  Alverstone.— We  are  of  opinion 
that  there  really  can  be  but  one  construc- 
tion put  upon  the  label.  The  words,  if 
they  arc  to  be  read  together,  are  "  Pure 
gum  pastilles  :  Influenza  :  Delightfullv 
soothing  to  singers  and  public  speakers.' 
I  think  the  real  reading  of  this  is,  "  Pure 
gum  pastilles  :  Delightfully  soothing  to 
singers  and  public  speakers."  Then  to  that 
is  culded  or  inserted  the  word  "  influenza." 
What  meaning  can  it  possibly  have  except 
that  they  were  good  for  influenza  ?  That 
does  seem  to  me  to  be  a  distinct  statement 
that  they  are  beneficial  to  a  complaint 
affecting  the  human  body.  I  think  the 
justices  ought  to  have  convicted. 

*    Wills  and  Channell,  JJ.,  concurred. 

Sir  E.  Carson.— Yonr  lordships  send  the 
case  back  to  the  justices  1 

Lord  Alverstone.— Yes,  with  a  direction 
to  convict. 

Sir  E.  Carson. — And  you  give  ua  the 
costs  in  this  case  ? 
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Lord  Alverstone.— Yes. 

Asquith, — Not  of  the  mandamus  ? 

Sir  E,  Carson. — No  ;  you  have  nothing 
to  do  with  that.  ^ 

Case   remitted    to    justices,    with 
direction  to  convict 


Solicitor  for  the  appellant  :  Solicitor  of 
Inland  Revenue. 

Solicitors    for    the    respondent  : 
Beck  <fe  Kirby. 


Neve, 
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MaRGINSON  V,  TiLDSLEY. 

Public  health — Accounts  of  urban  district 
council — Inspection  of  accounts  before 
audit  —  "  Persons  interested  "  —  Bank- 
rupt—Public Health  Act,  1875  (38  <k 
39  Vict.  c.  55),  s.  247  (4). 

The  o/ppellant,  a  member  of  an  urban 
district  council  oj  Fleetwood,  and  chair- 
man of  the  finance  committee  of  that 
authority  till  Ajyril,  1901,  when  he 
became  disqualified  as  a  meniher  of  the 
urban  autfwrity  through  being  adjudi- 
cated bankrupt.  lie  ivas  not  a  rate- 
jHiyer  or  property  owner  within  the 
area  of  the  urban  authority.  On  May 
3rd,  1902,  a  copy  of  the  accounts  of  the 
urban  district  council,  together  with 
all  the  documents  mentioned  or  referred 
to  in  such  accounts,  was  dejx)sited  in 
the  ojffke  of  the  council  for  the  inspec- 
tion of  all  ^^j^rsons  interested "  before 
the  audit  in  compliaTice  with  the 
Public  Health  Act,  1875  (38  <k  39  Vict 
c.55),s.274. 

Held,  notwithstanding  his  bankrujytcy,  that 
the  ajitpellant  was  a  "7>er«cm  interested  " 
within  the  nieaning  of  the  section,  and 
entitled  to  insjyect  the  accounts. 

Case  stated  by  the  justices  in  and  for  the 
county  of  Lancaster. 

At  a  court  of  summary  jurisdiction 
sitting  at  Fleetwood,  in  and  for  the  divi- 
sion of  Kirkham,  in  the  said  county  on 
May  21st,  1902,  an  information  preferred 
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by  James  Fleetwood  Marginson  (hereinafter 
called  the  appellants  against  Joseph 
Tildsley  (hereinsufter  called  the  respondent), 
under  s.  247  (4)  of  the  Public  Health  Act, 
1875  (38  <k  39  Vict.  c.  55),  charging  that  the 
said  respondent  on  Ma^  3rd,  1902,  at  the 
township  of  Fleetwood,  in  the  said  county, 
then  being  an  officer,  to  wit,  clerk,  of  the 
Urban  District  Council  of  Fleetwood, 
unlawfully  did  refuse  to  allow  the  said 
appellant,  being  an  interested  {)erson,  to 
inspect  at  the  office  of  such  authority  during 
office  hours  a  copy  of  the  accounts  duly 
made  up  and  balanced,  together  with 
all  books,  deeds,  contracts,  accounts, 
vouchers  and  receipts  mentioned  or  referred 
to  therein,  within  seven  clear  days  before  the 
audit,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  was  heard  and 
determined,  when  we,  the  said  court  of  sum- 
mary jurisdiction,  dismissed  the  said 
information,  subject  to  this  case. 

On  the  hearing  of  the  said  information, 
the  following  facts  were  proved  or 
admitted  : 

1.  On  May  3rd.  1902,  a  copy  of  the 
accounts  of  the  Uroan  District  Council  of 
Fleetwood,  duly  made  up  and  balanced, 
together  with  all  nvte  books,  account  books, 
deeds,  contracts,  accounts,  vouchers  and 
receipts  mentioned  or  referred  to  in  such 
accounts,  were  deposited  in  the  office  of 
such  autnority  and  open  during  office  hours 
to  the  inspection  of  all  persons  interested, 
for  seven  clear  days  before  the  audit,  in 
accordance  with  s.  247  of  the  Public  Health 
Act,  1875,  sub-s.  (4).  That  on  May  3rd, 
1902,  the  appellant  claimed  as  a  person 
interested  to  inspect  the  accounts,  etc., 
above  mentioned,  and  at  11.45  in  the 
forenoon  of  that  day.  during  office  hours, 
he  (the  appellant)  called  at  the  office  of  the 
urban  authority  in  Fleetwood  and  asked  if 
the  books  were  ready  to  be  inspected  by 
persons  interested.  The  respondent  was  there 
and  replied  "Yes.  but  not  open  for  you 
(meaning  the  appellant)  to  inspect" ;  and  the 
respondent  refused  to  allow  the  appellant  to 
inspect  the  aforesaid  accounts,  etc. 

The  appellant  had  been  a  member  of  the 
Fleetwood  urban  authority  for  about 
twenty  years,  and  chairman  of  the  finance 
committee  of  that  authority  from  April, 
1901^  until  he  (the  appellant)  became  dis- 
qualified as  a  member  of  the  urban  authority 
through  being  adjudicated  bankrupt.  That 
in  November,  1901,  a  requisition  was  pre- 
sented to  the  chairman  of  the  council  of  the 
Fleetwood  urban  district^  and  at  a  special 
meeting  of  the  council  in  November,  the 
appellant's  seat  was  declared  vacant. 
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The  appellant  claimed  to  be  a  person 
interested  and  entitled  to  inspect  the 
accounts  as  he  had  voted  on  resolutions 
recorded  in  the  minute  book,  and  also  had 
signed  hundreds  of  cheques  under  the  then 
present  audit,  and  further  that  his  (the 
appellant's)  name  was,  at  the  time  he  made 
the  request,  on  the  parochial  electors'  list  for 
the  urban  district  of  Fleetwood.  The  appel- 
lant was  not  at  the  time  when  he  went  to 
see  the  accounts  a  member  of  the  council, 
ratejMiyer  or  property  owner  in  the  urban 
district  of  Fleetwood,  nor  had  he  had  busi- 
ness with  the  council  (except  as  a  member  as 
aforesaid),  or  any  money  invested  with  the 
council. 

It  was  contended  by  the  appjellant 
that  if  there  were  any  irregular  or  illegal 
paj;ments  in  the  accounts  then  under  audit 
which  he  (the  appellant)  claimed  a  right  to 
inspect  as  a  person  interested,  he  (the 
appellant)  would  be  liable  to  be  surcharged 
had  he  si^ed  cheques  or  voted  for  the 
resolution  in  respect  of  such  irregular  or 
illegal  jmyinents. 

The  appellant  in  support  of  his  contention 
drew  our  attention  to  Art.  18  of  the  Local 
Government  Board  Order  dated  March  22nd, 
1880^  made  in  pursuance  of  the  District 
Auditors  Act,  1879  (42  &  43  Vict.  c.  6,  s.  5). 

The  respondent  contended  that  the  woros 
"persons  interested"  in  the  aforesaid 
section  247  were  intended  to  apply  to  a  rate- 
payer or  owner  of  property  and  to  persons 
financially  or  otherwise  substantially 
interested,  such  as  contractors  or  other  like 
persons,  and  were  not  intended  to  apply  to 
a  person  in  the  position  of  the  appellant, 
who,  although  he  liad  been  a  member  of  the 
council,  and  as  such  had  signed  cheques, 
could  not  be  financially  affected  by  any 
items  in  the  accounts  or  any  surcharge  in 
respect  thereof,  he  being  an  undischarged 
bankrupt,  and  that  the  words  of  sub-s.  (6)  of 
the  said  section  247  of  the  Act,  supported  this 
contention,  as  it  was  thereby  provided  that 
only  ratepayers  and  owners  of  property 
might  be  present  at  the  audit  or  make 
objection  to  the  accounts,  and  that  such 
ratepayers  and  owners  should  have  the 
same  rif^ht  of  appeal  against  allowances  by 
an  auditor  as  they  have  by  law  against 
disallowances. 

The  above  facts  being  proved  or  ad- 
mitted before  us,  we  were  of  opinion  that 
the  appellant,  as  a  former  chairman  of  the 
Finance  Committee  of  the  said  urban  dis- 
trict council,  would  have  been  a  person 
interested  and  entitled  to  see  the  accounts, 
although  not  then  a  property  owner  or 
ratepayer  in  the  district,  had  he  not  been  a 
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bankrupt ;  but  as  the  appellant  had  been 
adjudicated  a  bankrupt,  we  were  further  of 
opinion  that  he  (the  api)ellant)  had  no 
locu8  standi  at  the  time  ne  made  applica- 
tion to  see  the  accounts,  and  was  therefore 
not  entitled  to  inspect  the  accounts,  and  we 
accordingly  dismissed  the  said  information. 
The  question  upon  which  the  opinion  of 
the  said  court  is  desired  is  whether  the  ap- 
pellant at  the  time  he  demanded  to  inspect 
the  aforesaid  accounts  came  within  the 
meaning  of  the  words  "  persons  interested  " 
used  in  sub-s.  (4)  of  s.  247  of  the  Public 
Health  Act,  1875. 

If  the  answer  of  the  court  be  in  the 
affirmative,  we  humbly  ask  the  court  to 
remit  the  case  to  us,  the  said  justices,  with 
the  opinion  of  the  court  thereon,  or  to  make 
such  other  order  as  to  the  court  may  seem 
fit. 

Wm.  Hardman. 

Lawson  Whittaker. 

Robert  Fitton. 

Thomas  Rhodes. 

The  Public  Health  Act,  1876  (38  & 
39  Vict.  c.  55),  s.  247  (4),  provides  :  "A  copy 
of  the  accounts  duly  made  and  balanced  up, 
together  with  all  rate-books,  account  books, 
deeds,  contracts,  accounts,  vouchers,  and 
receipts  mentioned  or  referred  to  in  such 
accounts,  shall  be  deposited  in  the  offices  of 
such  authority,  and  oe  open^  during  office 
hours  thereat,  to  the  inspection  of  all  per- 
sons interested,  for  seven  clear  days  before 
the  audit,  and  all  such  persons  shall  be  at 
liberty  to  take  copies  of  or  extracts  from 
the  same  without  fee  or  reward  ;  and  any 
officer  of  such  authority  duly  appointed  in 
that  behalf  neglecting  to  make  up  such 
accounts  and  books,  or  altering  such  ac- 
counts and  books,  or  allowing  tnem  to  be 
altered  when  so  made  up,  or  refusing  to 
allow  inspection  thereof,  shall  be  liable  to 
a  penalty  not  exceeding  five  pounds," 

E.  II,  Couth  be,  for  the  appellant. — The 
appellant  had  been  chairman  of  the  Finance 
Committee  during  the  greater  part  of  the 
time  that  the  accounts  exhibited  were  made 
up  for.  He  had  signed  a  number  of  the 
cheques,  and  he  was  therefore  a  ^*  person 
interested  "  within  the  meaning  of  s.  247  (4) 
of  the  Public  Health  Act,  1875.  He  might 
have  been  surcharged,  and  he  was  entitled 
to  see  the  accounts,  so  that  he  might  be 
prepared  in  the  event  of  anything  of  that 
kind  taking  place.  He  is  not  disqualified 
from  being  a  "person  interested"  merely 
because  of  his  bankruptcy.  In  Mdckay  v. 
McGuire,  (;i891]  1  Q.  B.  250  ;  55  J.  P.  214, 
a  claimant  in  respect  of  an  occupation  of  a 
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house  in  a  borouKb  was  adjudicated  a 
bankrupt  during  the  qualifying  period.  It 
appeared  the  landlord  after  the  adjudica- 
tion had  continued  to  receive  rent  from  the 
claimant,  and  to  remain  in  undisturbed 
possession  during  the  remainder  of  the 
qualifying  period,  and  it  was  held  the 
bankrupt  was  entitled  to  be  registered  as  a 
voter. 

Macmonun,  K.C.,  for  respondents.— The 
appellant  is  in  no  way  interested.  He  is 
not  a  ratepayer  or  property  owner  in  the 
district,  and  being  bankrupt,  he  cannot 
be  surcharged.  In  7?.  v.  Master  and  Others 
(1869),  L.  R.  4  Q.  B.  286.  an  auditor  on 
April  14tb  certified  a  balance  to  be  due 
from  a  late  overseer,  and  on  May  5th  laid 
an  information  against  him  for  non-payment. 
At  the  hearing  on  May  18th,  the  overseer 
proved  an  order  of  discharge,  dated  May 
11th,  on  an  adjudication  of  bankruptcy, 
dated  January  4th,  and  relied  on  it  as  a 
bar  to  the  proceedings,  and  it  was  held 
that  the  balance  was  a  debt  only,  and  the 
mode  given  for  enforcing  it  did  not  make 
the  non-pajrment  an  offence,  and  the  debt 
being  proveable  under  the  bankruptcv,  and 
therefore  barred  by  the  order  of  aischarge, 
no  proceeding  could  be  taken  to  enforce  it. 

Lord  Alverstone^  C.J.— This  appeal 
must  be  allowed.  It  is  true  that,  accoraing 
to  the  authority  of  M,  v.  Master,  supra. 
bankruptcy  may  be  a  bar  to  any  personal 
liability  for  any  amount  which  the  auditor 
might  surchar^  against  the  appellant ;  yet 
such  amount  is  a  debt  proveable  in  bank- 
ruptcy against  his  estate.  Therefore,  bank- 
ruptcy is  not  an  answer  to  the  application 
of  the  appellant  to  inspect  the  accounts,  as 
he  is  a  "person  interested"  within  the 
statute,  and  the  appeal  must  be  allowed. 

Wills  and  Channell,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Clarke  & 
Co.  for  Clarke,  Fleetwood. 

Solicitors  for  the  respondent :  Baker  & 
Lees. 
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Public  health — House  let  in  lodgings,  or 
occupied  by  more  than  members  of 
one  family  —  Ordinary  house — Each 
floor  occupied  by  different  family— 
Byelaw — Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  s.  94. 

2%e  ajyimllanf  rvas  the  landlord  of  an 
ordinary  six-roomed  house  not  specially 
constituted  to  be  let  in  sejxirate  tene- 
ments. It  had  a  common  staircase  and 
OTie  common  front  door  which  was 
alivays  kept  open.  On  ea^  floor  there 
were  two  rooms  which  were  let  to  and 
occupied  by  a  separate  family.  The 
apj)ellant  did  not  reside  on  the  pre- 
mises, n^or  have  any  representative 
residing  there. 

Held,  that  this  toas  a  ^^  house  occupied  by 
members  of  more  than  one  family"  ana 
that  the  sanitary  authority  could  make 
byelaws  for  its  regulation  under  s,  94 
of  the  Tvhlic  Health  {London)  Act, 
1891  (54  ds  55  Vict,  c,  76). 

Case  stated  by  an  alderman  of  the  city 
of  London. 

The  appellant  was  summoned  at  the 
Guildhall  Justice  Room,  in  the  said  city, 
on  June  3rd,  1902,  to  answer  an  information 
laid  by  the  respondent,  the  sanitary  in- 
spector appointea  by  the  sanitary  authority 
of  the  said  city,  in  respect  of  the  following 
offence,  namely,  for  that  he  the  said  appel- 
lant on  May  9th,  1902,  in  the  said  city,  at 
No.  13,  Shaftesbury  Place,  being  a  house  let 
in  lodgings,  or  occupied  by  members  of 
more  than  one  family,  did  knowingly  cause 
or  suffer  a  greater  number  of  persons  than 
would  admit  of  the  provision  of  air  space 
required  for  each  to  occupy  at  one  time  as 
a  sleeping  apartment  a  room  used  exclu; 
sively  for  that  purpose,  contrary  to  the 
third  byelaw  maae  by  the  sanitary  authority 
of  the  said  city  and  contrary  to  the  statute. 

The  byelaw  in  question  is  as  follows  : 
"  The  landlord  of  a  lodging-house  or  a 
lodger  therein  shall  not  knowingly  cause  or 
suffer  a  greater  number  of  persons  than  will 
admit  of  the  provision  of  350  cubic  feet  of 
free  air  space  for  each  person  of  an  age 
exceeding  ten  years  and  of  175  cubic  feet 
of  free  air  space  for  each  person  of  an  age 
not  exceeding  ten  years  to  occui)y  at  any 
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one  time  as  a  sleeping  apartment  a  room 
which  is  used  exclusively  for  that  purpose 
and  which  is  under  the  control  of  such 
landlord,  or  which  has  been  let  to,  or  is 
occupied  by,  such  lodger  resi)ectively  as  the 
case  may  be. 

On  the  hearing  of  the  said  summons  the 
following  facts  were  proved  : 

(a)  No.  13,  Shaftesbury  Place,  is  an 
ordinary  six-roomed  house  and  was  not 
specially  constructed  to  be  let  in  separate 
tenements.  It  Ls  rated  as  one  hereditament. 
It  consists  of  three  floors  and  a  basement. 
It  has  one  common  internal  staircase  and 
one  common  front  door,  which  door  is  kept 
always  open.  On  each  floor  there  are  two 
rooms  and  each  floor  is  separately  let  to  and 
occupied  by  a  separate  family.  The  ground 
and  first  floors  have  each  one  door  opening 
on  to  the  staircase,  the  top  floor  has  a  door 
from  each  room  oi)ening  on  to  the  staircase. 
There  is  no  separate  washing  or  sanitary 
accommodation  for  the  different  floors,  but 
in  the  basement  there  is  a  scullery  and 
washhouse,  and  in  the  yard  there  is  a  tap 
and  a  water-closet,  all  of  which  are  used  in 
common  by  the  tenants  of  the  different 
floors. 

(b)  The  appellant  is  the  landlord  of  the 
said  premises  and  let  the  different  floors 
therem  to  different  families,  all  of  whom 
are  ordinary  weekly  tenants  and  pay  rents 
of  from  5«.  to  5«.  65.  per  week. 

(c)  The  first  floor  was  let  to  one  Cornelius 
Edward  Liddington  at  5«.  6rf.  per  week  and 
was  occupied  by  him,  his  wife  and  son,  aged 
eleven  years,  and  three  girls,  each  under 
ten  years  of  age ;  on  May  9th,  1902,  at 
12.42  a.m.  in  the  back  room  of  the  said  first 
floor  a  boy  aged  eleven  years  and  two  girls, 
each  under  ten  years  of  age,  were  in  bed. 
That  room  is  used  exclusively  as  a  sleeping 
apartment  and  contains  332  cubic  feet  of 
free  air  space.  The  space  required  by  the 
byelaws  in  such  case  is  700  cubic  feet. 

(d)  The  appellant  does  not  reside  on  the 
premises,  nor  has  he  any  representative 
residing  there.  He  attended  every  week  to 
collect  the  rents,  but  beyond  that  there  was 
no  evidence  of  control  over  the  tenants. 
He  knew  the  number  of  people  who  were 
sleeping  in  the  back  room  in  question,  but 
untu  after  the  date  of  the  alleged  offence  he 
took  no  steps  to  alter  the  condition  of  things 
b)r  giving  the  tenant  notice  to  quit  or  other- 
wise. 

It  was  contended  on  behalf  of  the  ap- 
pellant that  the  said  house  was  not  a 
lodging-house  within  the  meaning  of  the 
said  byelaw3,  and  in  support  of  that  con- 
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tention     Weatkefritt    v.     GanUay.    [1901] 
2  K.  B.  286  ;  66  J.  P.  644,  was  cited. 

I,  however,  decided  that  the  said  house 
was  a  lodging-house  within  the  meaning  of 
the  said  byelaws  and  that  the  appellant, 
being  the  landlord  thereof,  had  knowingly 
caused  and  suffered  a  greater  number  of 
persons  than  would  admit  of  the  provision 
of  air  space  required  for  each  to  occupy  at 
one  time  as  a  sleeping  compartment  a  room 
to  wit,  the  said  back  room  on  the  first  floor 
used  exclusively  for  that  purpose.  On  the 
facts  as  above  stated  I  held  the  room  was 
under  the  appellant's  control  within  the 
meaning  of  tne  said  third  byelaw.  I  there- 
fore convicted  the  appellant  and  fined  him 
the  sum  of  £5,  and  £2  28.  costs. 

The  Question  for  the  opinion  of  the  court 
is  whetner  the  premises  so  constructed  and 
let  as  aforesaid  were  a  lodging-house  within 
the  meaning  of  the  said  byelaws. 

If  the  court  is  of  that  oi)inion  my  decision 
is  to  stand  ;  if  the  court  is  of  the  contrary 
opinion  my  said  decision  is  to  be  quashed, 
or  such  other  order  is  to  be  made  herein  as 
to  the  court  may  seem  just. 

J.  Vezey  Strong. 

The  Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76),  s.  94,  provides ;  (1] 
Every  sanitary  authority  shall  make  ana 
enforce  such  oyelaws  as  are  requisite  for 
the  following  matters;  (that  is  to  say,) 
(a)  for  fixing  the' number  of  persons  who 
may  occupy  a  .house  or  part  of  a  house 
which  is  let  in  lodgings  or  occupied 
by  members  of  more  than  one  family, 
and  for  the  separation  of  the  sexes  m 
a  house  so  let  or  occupied ;  (b)  for  the 
registration  of  houses  so  let  or  occupied  ; 
(c)  for  the  inspection  of  such  houses ;  (d) 
for  enforcing  drainage  for  such  houses,  and 
for  promoting  cleanliness  and  ventilation  in 
such  houses;  (e)  for  the  cleansing  and  lime- 
washing  at  stated  times  of  the  premises: 
(f)  for  the  taking  of  precautions  m  case  of 
any  infectious  disease.  (2^  This  section 
shall  not  apply  to  common  lodging-houses 
within  the  Common  Lodging  House  Act, 
1851,  or  any  Act  amending  the  same. 

Ilhide^  for  the  appellant.— The  byelaws 
here  are  made  under  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76), 
s.  94.  The  question  as  to  whether  a  build- 
ing is  one  house  or  separate  tenements  has 
been  considered  in  Weatheritt  v.  Cantlay, 
[1901]  2  K.  B.  285.  That  was  a  case  which 
dealt  with  a  large  building  of  artizan 
dwellings  ;  each  two- roomed  tenement  was 
inhabited  by  a  different  family,  but  there 
was  a  representative  of  the  landlord  on  the 
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premises  who  looked  after  the  main 
entrance,  but  in  the  present  case  there  was 
no  representative  of  the  landlord  living  on 
the  premises,  and  the  tenants  had  entire 
control  of  their  respective  tenements.  The 
matter  of  whether  a  dwelling  is  one  house 
or  a  number  of  distinct  tenements  is  one  of 
degree,  as  is  shown  by  the  judgment  of 
Alv£BSTON£,  L.C.  J.,  in  Weatheritt  v.  Cant 
/ay,  supra.  It  is  clear  that  the  various 
families  here  were  tenants  and  not  lodgers. 

B,  D.  Muir  for  the  respondent. — This  is 
"  a  house  occupied  by  members  of  more  than 
one  family."  The  word  lodging-house  used 
in  this  byelaw  is  defined  in  the  first  of  the 
byelaws  as  a  "house  or  part  of  a  house 
which  is  let  in  lodgings  or  occupied  by 
members  of  more  than  one  family."  It  is  a 
(question  of  fact  whether  this  is  a  nouse,  and 
it  is  so  found  by  the  magistrate. 

ffinde,  in  reply. 

Lord  Alvekstone,  L.C.J.— If  this  house, 
under  the  circumstances  stated  in  the  case, 
does  not  fall  within  the  section,  I  fail  to  see 
what  house  would  fall  within  the  section. 
The  magistrate  has  found  as  a  fact  that  it  is 
an  ordinary  six-roomed  house  with  a  com- 
mon staircase,  each  pair  of  rooms  being 
occupied  by  a  separate  familj;,  and  it  is 
within  the  words  "  house  occupied  by  mem- 
bers of  more  than  one  family."  The 
magistrate  has  found  that.  Whether  it  is  a 
question  of  degree  or  a  question  of  fact, 
makes  no  difference.  He  has  found  it  as  a 
fact,  and  if  there  was  evidence  upon  which 
he  could  so  find  it,  we  should  not  upset  it. 
It  was  conceded  that  the  case  of 
Weatheritt  v.  CantlaVj  supra,  was  contrary 
to  that.  I  asked  Mr.  Hinde  to  read  the  judg- 
ment in  that  case,  which  he  kindly  dia,  and 
it  seems  from  that  that  the  test  whicn  the 
magistrate  has  applied  here  is  the  right  test. 
In  that  case  there  were  a  number  of  floors 
containing  separate  tenements  which  might 
be  defined  to  be  separate  houses,  and  they 
did  not  cease  to  be  separate  houses  because 
they  were  under  one  common  roof.  I  there 
used  the  expression,  which  I  repeat,  that  if 
that  were  not  the  true  test,  all  blocks  of 
building  occupied  as  flats  would  be  places 
occupied  by  more  than  one  family,  and 
would  come  within  the  purview  of  the 
section.  I  think  that  is  an  observation 
which  is  entitled  to  weight.  I  think  that 
here  the  magistrate  was  perfectly  entitled 
to  come  to  the  conclusion  that  this  is  a 
house  within  s.  94  of  the  Act. 

Wills,  J.— I  am  of  the  same  opinion.  I 
think  this  is  a  house,  or  the  Act  of  Parlia- 
ment would  be  of  no  use. 
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Channell,  J. — I  agree  on  the  ground 
that  it  is  a  question  of  fact.  I  have  a  little 
doubt  whether  the  separate  tenements  were 
separate  houses,  but  I  think  that  upon  the 
facts  as  found  the  magistrate  was  right. 

Ajypeal  dismissed. 

Solicitors  for  the  appellant :  Marroden  <fe 
Co. 

Solicitor  for  the  respondents :  Sir  H. 
Crawford,  the  City  Solicitor. 
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Dublin  United  Tramways  Co.,  Limited  v, 
Fitzgerald. 

Highway— Tramway — Highway  becoming 
worn  and  slippery— Dangerous  condi- 
tion —  Accident  —  Liability  of  com- 
pany—Tramways Act,  1870  (33  <k 
34  Vict.  c.  78),  s.  28. 

It  is  the  duty  of  a  tramway  company,  under 
s.  28  of  the  Tramways  Act,  1870,  when 
the  pavement  of  that  part  of  the  high- 
way which  they  are  liable  to  repair 
becomes  so  worn  as  to  becom^  dangerous 
to  traffic,  to  restore  the  highway  and 
maintain  it  in  good  condition,  either  by 
sanding  it  or  by  other  means. 

Accordingly,  where  the  surface  of  the  granite 
setts  with  which  that  part  of  a  street 
which  the  company  was  liable  to  keep 
in  good  condition  and  repair  vkls  paved 
had  become  worn  out  and  slijy/tery,  and 
the  respondent  drove  over  this  jxirt, 
when  his  horse  sliimed  and  fell,  where- 
by he  VKLS  injured,  it  was  held  that 
tne  tramway  company  ttfas  liable  to  the 
respondent  m  damages. 

This  was  an  appeal  fron  an  order  of  the 
Court  of  Appeal  m  Ireland  aflSrming  a  de- 
cision of  the  King's  Bench  Division,  by 
which  the  appellants'  motion  to  set  aside  a 
verdict  and  judgment  for  £1,000  in  favour 
of  the  respondent  was  refused  with  costs. 
The  plaintiff  was  awarded  £1,000  by  way  of 
damages  for  injuries  received  in  an  accident, 
which  the  court  below  held  to  have  been 
caused  by  the  negligence  of  the  appellant 
company. 

It  appeared  on  March  4th,  1900,  the 
respondent  was  driving  a  horse  and  Ralli 
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cart  in  Grafton  Street,  Dublin,  on  the  por- 
tion of  the  roadway  on  which  the  tramway 
was  laid,  and  the  horse  fell  on  the  slippery 
stones  of  the  tramway.  The  respondent 
was  thrown  out  of  the  cart,  and  sustained 
serious  ipjury.  The  case  was  tried  before 
Gibson,  J.,  in  February,  1901,  when  the 
jury  found  that  the  part  of  the  pavement 
for  which  the  company  was  responsible 
was  slippery  and  unfit  for  traffic ;  that  it 
was  a  danger  and  annovance  to  ordinary 
traffic  and  a  nuisance  ;  tnat  the  respondent 
was  injured  by  reason  of  such  conaition  of 
the  roadway,  but  that  the  accident  was  not 
due  to  improper  construction  or  improper 
maintenance,  but  was  due  to  the  omission 
of  reasonable  precautions,  such  as  sanding, 
to  prevent  the  pavement  from  becoming 
slippery.  The  jury  held  that  the  appel- 
lants had  not  been  negligent  in  the  con- 
struction or  maintenance  of  the  pavement, 
though  they  were  negligent  in  the  omission 
of  the  sanding.  As  already  stated,  they 
assessed  the  damages  at  £1,000.  The  King^s 
Bench  Division  m  Ireland  ordered  that 
such  part  of  the  findings  of  the  jury  as 
related  to  the  construction  and  mainten- 
ance of  the  roadway  should  be  set  aside,  but 
in  other  respects  the  verdict  and  judgment 
should  stand.  This  decision  was  affirmed 
by  the  Court  of  Appeal.  The  company  ap- 
pealed to  this  House. 

It  further  appeared  that  in  August,  1899, 
the  corporation  had  taken  out  two  sum- 
monses against  the  company,  based  on  the 
slippery  condition  of  the  roadway,  that  the 
company  should  be  ordered  to  sand  that 
portion  of  the  road  which  was  under  their 
control.  The  divisional  magistrate  held  the 
company  to  be  liable,  and  imposed  a  penalty 
in  respect  of  both  offences.  Thereupon  a 
case  was  stated  for  the  opinion  of  the  Irish 
(Queen's  Bench  Division.  The  court  (Bo  yd,  J., 
dissenting)  upheld  the  conviction. 

By  s.  28  of  the  Tramways  Act,  1870  (33  & 
34  Vict.  c.  78):  "The  promoters  shall,  at 
their  own  expense,  at  all  times  maintain  and 
keep  in  good  condition  and  repair,  with 
such  materials  and  in  such  manner  as  the 
road  authority  shall  direct,  and  to  their 
satisfaction,  so  much  of  any  road  whereon 
any  tramway  belon^ng  to  them  is  laid  as 
lies  between  the  rails  of  the  tramway  and 
(where  two  tramways  are  laid  by  the  same 
promoters  in  any  road  at  the  distance  of  not 
more  than  four  feet  from  each  other)  the 
portion  of  the  road  between  the  tramways, 
and  in  every  case  so  much  of  the  road  as 
extends  eighteen  inches  beyond  the  rails  of 
and  on  each  side  of  any  such  tmmway.  .  .  . 
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Provided  always,  that  if  the  promoters  fail 
to  comply  with  tne  provisions  of  this  section 
the  road  authority,  if  they  think  fit,  may  them- 
selves, at  any  time,  after  seven  days  notice  to 
the  promoters,  open  and  break  up  the  road, 
and  do  the  works  necessary  for  the  repair 
and  maintenance  or  restoration  of  the  road, 
to  the  extent  in  this  section  above  men- 
tioned, and  the  expense  incurred  by  the 
road  authority  in  so  doing  shall  be  repaid 
to  them  by  the  promoters.*" 

The  appellant  company  were  authorised 
to  use  electrical  power  on  their  tramways 
by  the  Dublin  United  Tramways  Electrical 
Power  Act,  1897,  s.  4,  which  incorporated 
{inter  alia)  s.  28  of  the  Tramways  Act,  1870. 

By  s.  37  of  the  Act  of  1897  :  "  The  com- 
pany shall  at  all  times  maintain  and  keep 
in  good  condition  and  repair,  and  so  as  not 
to  be  a  danger  and  annoyance  to  the  ordi- 
nary traffic,  the  rails  of  the  tramways  and 
the  substructure  upon  which  the  same  rest 
and  also  the  paving,  wires,  posts,  tubes  ana 
electrical  apparatus  of  any  description  what- 
ever, and  il  the  company  at  any  time  fail  to 
comply  with  this  provision,  or  with  the  pro- 
visions of  sections  25  and  28  of  the  Tram- 
ways Act,  1870,  they  shall  be  subject  to  a 
penalty  not  exceeding  five  pounds  for  every 
day  on  which  such  non-compliance  con- 
tinues, and  in  the  event  of  any  such  non- 
compliance as  aforesaid,  and  without  pre- 
judice to  any  other  remedy,  the  road 
authority  may,  after  giving  to  the  company 
forty-eight  hours'  notice  in  writing  in  that 
behalf,  execute  and  do  all  works  necessary 
for  such  maintenance  and  repair,  and  for 
such  restoration  as  aforesaid,  or  as  in  the 
said  section  28  of  the  Tramways  Act,  1870, 
is  mentioned  and  may  recover  the  coats, 
charges,  and  expenses  of  so  doing  from  the 
company." 

Balfour  Browne^  K.C.,  and  Gcrdon^  K.C. 
(of  the  Irish  Bar)  {J,  F.  Murphy  with 
them),  for  the  appellants. 

Serjeant  Doddy  K.C.  (of  the  Irish  Bar), 
and  Lawson  Walton^  K.C.  (»/.  B,  Powell 
with  them),  for  the  respondent. 

The  case  of  Ogston  v.  Aberdeen  District 
Tramivays  Co,,  [1897]  A.  C.  1 1 1  ;  6lJ.  P.  436 
was  citedf  in  the  argument. 

Earl  of  Halsbury,  L.C.— My  lords,  I 
move  your  lordships  that  this  appeal  be 
dismissed.  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Appeal  is  perfectly 
right,  and  I  am  glad  to  be  fortified  in  that 
opinion  by  the  unanimous  judgment  of  all 
the  learned  judges  who  have  been  consulted 
upon  this  subject,  with  the  single  exception 
of  Boyd,  J.  Though  it  has  taken,  not  un- 
reasonably, a  considerable  time  to  argue, 
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the  Question  turns  upon  a  very  few  words, 
whicii,  I  think,  do  not  require  very  elaborate 
exposition.  The  tramway  company  has 
been  permitted  to  use  a  public  highway, 
subject  to  certain  obligations,  which  prac- 
tically mean  that  while  they  are  nermitted 
to  use  the  public  highway  they  snail  take 
care  that  the  safety  and  convenience  of  the 
public  shall  be  preserved.  The  obligation 
18  cast  upon  them  to  keep  the  highway  in  a 
safe  ana  fit  condition  for  public  traffic  ; 
they  are  not  to  have  a  monopoly  of  the 
highways  ;  passengers,  horse  and  foot,  are 
to  be  allowed  to  cross  these  tramways  as 
freely  as  they  were  before,  except  where 
they  will  be  intercepting  or  interfering 
with  the  use  of  the  tramway  as  such.  As 
part  of  the  obligation  cast  upon  them  by 
the  Tramways  Act  of  1870,  the  tramway 
company  are  to  take  what  is  stated  by 
description,  but  which  really  might  have 
been  given  by  actual  measurement,  and,  to 
some  extent,  is  given  by  measurement — part 
of  the  roadway  under  their  immediate  super- 
intendence. By  "their  immediate  super- 
intendence" I  do  not  mean  that  they  are  to 
have  an  independent  superintendence.  On 
the  contrary,  there  is  a  power  above  them 
and  beyond  them  under  whose  authority 
they  are  to  act.  But,  in  the  first  instance, 
it  is  their  duty  to  take  care  of  the  public 
convenience  in  respect  of  that  portion  of 
the  highway  over  wnich  they  are  permitted 
to  exercise  this  kind  of  subordinate  domi- 
nion. They  are  under  an  obligation,  there- 
fore, under  the  words  of  the  statute,  Doth  to 
repair  and  maintain  that  portion  of  the 
highway  which  I  have  indicated.  When 
your  lordships  look  at  their  obligations,  you 
see  that  they  are,  under  the  authority  and 
superintendence  of  what  I  may  describe  as 
their  immediate  superiors,  to  make  their 
highway— I  speak  of  it  as  their  highway, 
although  it  is  part  of  the  general  highway — 
fit  and  proper  for  the  puolic  use  as  a  high- 
way. They  are  to  repair  and  maintain  that 
portion  under  the  superintendence  of  the 
road  authority,  which  nas  jurisdiction  over 
the  whole  of  the  highway.  It  would  appear 
that  under  that  direction  this  tramway 
company  have  put^  as  part  of  their 
highway,  these  granite  setts  upon  which 
the  question  arises.  One  of  the  obliga- 
tions which  is  placed  upon  them  is  that 
they  are  to  repair  and  maintain  that  which 
is  described  as  "  paving "  in  the  statute  of 
1897,  they  are  under  no  greater  and  under 
no  less  obligation  to  maintain  those 
setts  to  the  same  extent  and  with  the 
same  care  as  is  applicable  to  the  rest  of  the 
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highway  under  their  superintendence.  It 
does  not  appear  to  be  denied — on  the  con- 
trary, it  is  insisted  on  by  both  sides — that 
owing  to  its  particular  character,  this 
surface  roadway  of  their  part  of  the  high- 
way which  was  placed  there  by  the  direction 
and  under  the  superintendence  of  the  road 
authority,  is  capable  in  certain  states  of  the 
weather  of  becoming  a  danger  and  a 
nuisance  to  the  public  using  the  highway. 
As  a  matter  of  fact,  the  jury  in  this  case 
have  found  that  it  had  become  a  nuisance 
and  that  it  was  dangerous,  and  both  the 
plaintiff  and  defendants  join  in  the  state- 
ment that  in  the  actual  condition  of  things 
when  this  accident  occurred  it  was  a 
dangerous  nuisance.  It  certainly  is  a  some- 
what extraordinary  proposition  to  say  that 
although  the  immediate  superintendence  of 
this  part  of  the  highway  is  committed  to 
the  defendants,  and  though  they  are  directed 
to  act  under  the  superintendence  of  the 
road  authority,  it  being  admitted  that  on 
this  particular  matter  they  received  absolute 
directions  to  do  the  act  which  would  have 
prevented  the  accident  happening,  still 
there  is  no  liability,  because  they  originally 
constructed  something  which  by  the 
hypothesis  in  its  original  construction 
would  not  have  caused  the  accident,  but 
have  allowed  it  to  get  into  such  a  condition 
that  it  does  cause  the  accident.  Under  those 
circumstances  to  say  that  there  is  no  liability 
seems  to  me  to  be  a  somewhat  bold  conten- 
tion. I  confess  I  do  not  understand  the 
argument  which  has  last  been  addressed  to 
your  lordships,  that  the  obligation  of  repair 
or  restoration  to  the  same  condition  in 
which  the  tiling  was  does  not  include  the 
restoration  of  the  thing  to  a  condition  in 
which  it  would  not  be  a  nuisance.  If  that 
obligation  is  admitted,  and  the  proper  way 
of  doing  it  is  admitted  to  be  by  applying 
sand  to  the  surface,  it  seems  to  me  that  the 
obligation  to  apply  sand  is  admitted.  Mr. 
BcU/our  Browne  almost  in  terms  admitted 
that  if  the  case  had  been  shaped  in  this 
way— that  these  stones  having  become 
slippery,  partly  by  reason  of  the  surface 
being  worn  away  by  traffic,  the  obligation 
was  cast  upon  the  tramway  company  to 
take  them  up  again  and  redress  them— they 
could  not  deny  that  they  were  liable  to  do 
it,  because  it  would  come  under  the 
strictest  construction  of  the  words  "  repair 
and  maintenance,"  and  "  repair  and  main- 
tenance" is  a  thing  which  they  were 
admittedly  bound  to  do.  According  to  the 
evidence  these  setts  were  dressed  when  they 
were  originally  put  there,  but,  by  reason 
either  of  the  wear  of  the  traffic  or   the 
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weather,  they  are  no  longer  in  that  con- 
dition. It  would  be  a  very  extraordinary 
thing  to  say  that  the  defendants  would  be 
liable  in  that  case,  but  that  they  were  not 
to  be  liable  when,  instead  of  taKing  up  the 
stones  and  redressing  them,  they  did  not 
take  the  precaution,  which  the  witnesses  on 
both  sides  admitted  to  be  the  ordinary  and 
usual  precaution  in  the  case  of  a  highway 
being  slippery,  of  putting  down  sand,  it 
seems  to  me  to  oe  absolutely  frittering 
away  the  obligation  which  is  created  bv  Act 
of  rarliament  to  say  that  they  would  be 
liable  to  do  the  same  thing  in  the  one  way 
but  not  to  do  it  in  the  other.  What  strikes 
one  on  that  sort  of  argument  is  this,  that  it 
is  confusing  the  mode  in  which  the  obliga- 
tion is  to  be  performed  with  the  obligation 
itself.  The  obligation,  as  I  read  the  statute, 
is  to  keep  that  portion  of  the  highway  in  a 
tit  and  proper  condition  for  public  traffic. 
How  that  IS  to  be  done  is  a  question  of 
engineering,  and  neither  the  legislature  nor 
the  courts  are  called  upon,  as  it  appears  to 
me,  to  enter  into  the  question  how  it  can 
best  be  done.  The  evidence  was  that  the 
best  and  most  proper  mode  of  doing  it  was 
by  doing  that  which  the  road  authority 
directed  the  tramway  company  to  do,  a 
direction  which  they  have  deliberately 
disobeyed.  The  appellants'  contention  is 
answered  by  the  language  of  the  statute 
itself.  I  read  the  statute  in  its  ordinary 
and  rea.sonable  nterpretation.  It  says : 
"  You,  the  tramway  company,  are  to  be  in 
the  first  in.stance  the  persons  taking  the  care 
and  guardianship  of  this  portion  of   the 

Sublic  highway  ;  but,  although  we  cast  that 
uty  upon  you  to  keep  it  in  such  a  con- 
dition as  not  to  be  a  nuisance,  we  do  not 
make  you  an  independent  road  authority ; 
you  shall  act  under  the  direction  of  the 
ordinary  and  usual  road  authority,  and  if 
ou  do  that,  your  obligation  is  discnarged." 
f  there  is  any  other  obligation  on  the  part 
of  the  road  authority  itself,  we  are  not  con- 
cerned to  inquire  what  that  is.  No  Question 
of  a  conflict  of  authority  arises,  oecause 
here  the  road  authority,  which  has  the 
power  under  this  statute  to  give  directions, 
has  directed  the  tramway  company  to  do 
the  very  thing  which  it  is  generally  agreed 
ought  to  be  done,  and  they  have  refused  to 
do  it.  Under  these  circumstance.*},  the  only 
question  of  law  which  remains  is  whether 
the  thing  which  the  road  authority  have 
ordered  the  tramway  company  to  do  is  a 
thing  which  can  be  properly  comprehended 
withm  the  words  "maintain  and  keep  in 
good  condition  and  repair "  the  part  of  the 
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roadway  which  is  under  their  superinten- 
dence. I .  entertain  no  doubt  that  those 
words  do  comprehend  it,  and  further,  that 
the  legislature  intended,  in  giving  these 
special  rights  to  a  private  company  to  take 
part  of  the  highway  for  their  tramway,  that 
they  should  do  that  which  an  ordinary 
hignway  authority  would  be  bound  to  do, 
namely,  to  keep  it  in  a  fit  and  proper  con- 
dition for  public  traffic.  That  they  have 
neglected  to  do,  and  the  accident  resulted. 
I  3iink,  therefore,  that  they  are  obviously 
responsible  in  damages  for  the  neglect  of 
the  duty  which  the  jury  have  found  they 
did  neglect. 

Lord  Davey.— My  lords,  I  am  of  the 
same  opinion.  A  great  deal  of  argument 
was  expended  in  the  Court  of  Appeal 
on  the  question  under  which  statute  the 
tramway  company  would  be  liable.  It  is 
not  necessary  to  discuss  that  question. 
The  words  of  s.  28  of  the  Act  of  1870  are 
in  my  view  sufficient.  Whether  the  company 
is  also  liable  under  s.  37  of  the  Act  of  1897 
or  not  it  is  unnecessary  for  me  to  say.  By 
s.  28  of  the  Tramways  Act,  1870,  the  com- 
pany is  bound  to  keep  that  portion  of  the 
roadway  which  is  mentioned  in  good  condi- 
tion and  repair  with  such  matenals  and  in 
such  manner  as  the  road  authority  shall 
direct.  The  road  authority  directed  the 
tramway  company  to  pave  this  portion  of 
the  roadway  with  what  are  called  granite 
setts.  I  turn  to  the  evidence  of  the 
engineer  to  the  corporation  in  order  to 
understand  exactly  what  is  meant  by  that 
expression.  He  tells  us  that  they  are 
granite  setts  of  a  particular  form — that 
they  are  fitted  together,  and  he  says,  "  the 
stones  when  put  down  originally  are 
dressed— that  is,  the  new  setts.  As  soon  as 
this  top  portion  gets  worn  off  by  traffic 
and  the  dressing  becomes  worn  off  the 
stones  they  become  slippery  more  or  less. 
In  certain  states  of  the  atmosphere  they  are 
an  actual  danger  to  horses  and  carnages 
passing  over  them  unless  sanded.  Sanding 
IS  the  simplest  way  to  protect  them.  To 
redress  the  stones  would  be  a  serious 
thing.*'  Therefore  we  have  this  state  of 
facts,  that  this  portion  of  the  road  was 
made  with  this  granite  material  as  directed 
by  the  corporation,  the  road  authority,  and 
the  matenal  directed  by  them  to  be  used 
had  this  peculiarity,  or  this  liability,  that 
when  the  surface  was  worn  off  it  became 
slippery  in  certain  states  of  the  atmosphere, 
and  frequently  a  source  of  danger  to  horses 
pas.sing  over  it.  What,  then,  was  the  duty 
of  the  tramway  company  when  the  granite 
setts   had   become   m  this  state  1     They 
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must  keep  this  roadway  "  in  good  condition 
and  repair,"  and  if  the  roadway  as  originally 
constructed  had  by  the  wearing  of  the  traffic, 
or  by  any  other  cause,  been  brought  into 
such  a  state  as  to  become  slippery  and 
dangerous  to  horses  passing  over  it,  it  is 
clear  that  their  obligation  was  not  fulfilled 
of  keeping  it  in  a  good  condition.  Their 
duty  then  was  to  restore  it  to  a  good  condi- 
tion. Now,  the  corporation  have  taken 
exactly  this  view;  they  have  required  the 
tramway  company  to  meet  the  difficulty  in 
this  way,  "  either  by  placing  sand  daily  on 
such  pavement  aforesaid,  or  by  any  other 
means  rendering  safe  and  usable  the  said 
pavement  for  traffic,"  and  then  the  engineer 
to  the  corporation  goes  on  to  say,  "  and  I 
require  you  to  forthwith  acquaint  me  of 
some  reasonable  and  proper  mode  by  which 
you  propose  to  remedy  the  condition  of  such 
pavement."  It  seems  to  me  that  that  was  a 
perfectly  proper  notice.  What  the  corpo- 
ration required  them  to  do  was  to  restore 
the  tranjway  to  a  good  condition  to  their 
satisfaction,  leaving  the  choice  to  the  trani: 
way  company  either  to  use  a  temporary 
expedient,  such  as  sanding  the  road,  or,  I 
suppose,  if  they  had  any  other  mode  by 
which  they  could  restore  the  road  to  a  good 
condition  they  were  at  liberty  to  tell  the 
corporation  what  they  proposed  to  do  and 
to  take  that  other  measure.  But  what  I 
wish  to  impress  upon  your  lordships  is  this : 
that  is  not  a  mere  question  of  sanding, 
that  is  merely  a  mode  in  which  the  defect 
could  be  cured  ;  but  what  did  require  to  be 
cured  was  that  the  pavement  to  the  extent 
I  have  mentioned  nad  become  out  of  good 
condition  and  repair,  and  needed  to  be 
restored  to  or  kept  in  that  good  condition 
either  by  some  temporary  expedient  such  as 
sanding,  or  by  some  more  permanent  mode 
of  meeting  the  defect  in  tne  granite  setts 
after  they  nad  become  worn.  It  was  owing 
to  their  having  become  worn,  and  thereby 
become  dangerous,  that  tbe  notice  required 
to  be  served.  In  those  circumstances  what 
has  been  called  sanding,  or,  I  prefer  to  say, 
meeting  in  some  proper  mode  the  defect  m 
the  granite  setts  which  time  had  exposed, 
was  really  supplemental  to,  and  part  of,  the 
construction  of  thepavement  j  it  was  making 
the  pavement.  The  pavement,  I  assume, 
as  originally  constructed  was  properly  con- 
structed, but  this  notice  was  a  requirement 
that  the  pavement  which  had  been  properly 
constructed  in  the  first  instance  should  he 
supplemented  by  some  means  for  securing 
the  streets  being  in  a  good  condition  for  the 
purpose   for    which   streets    are    needed, 
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namely,  the  passage  of  horses.  Some  argu- 
ment was  addressed  to  your  lordships 
based  upon  the  findings  of  the  jury.  I 
must  confess  that  I  do  not  think  the 
questions  were  very  happily  framed  for  the 
jury,  but  when  they  were  asked  whether 
the  tramway  company  were  negligent  as 
regards  the  construction  or  maintenance  of 
the  pavement,  to  which  the  answer  was  "No," 
I  must  assume  that  what  was  meant  was  in 
the  supply  of  the  materials,  the  stone  and 
so  forth  from  which  it  was  constructed, 
because  otherwise  it  appears  to  me  that  the 
answer  is  inconsistent  with  the  next  answer, 
for,  when  they  are  asked  whether  the 
tramway  company  were  negligent  in  not 
sanding  the  roadway,  they  say  "Yes." 
Sanding  the  roadway  is  only  a  means  of 
maintaining  it  in  proper  condition  and 
repair,  therefore  I  tnink  the  two  answers 
are  on  the  face  of  them  rather  inconsistent 
in  themselves.  But  your  lordships  will  not, 
of  course,  be  hampered  by  any  imperfection 
in  the  way  in  which  the  questions  were  put 
to  the  jury ;  we  have  to  decide  the  sub- 
stance of  the  case,  and  I  entirely  agree  with 
the  conclusions  wnich  have  been  expressed 
by  my  noble  and  learned  friend  on  the 
Woolsack.  I  have  only  to  add  that  in 
nothing  which  I  have  said  have  I  expressed 
any  opinion,  nor  do  I  intend  to  express  any 
opinion,  as  to  the  respective  duties  of  the 
tramway  company  and  the  corporation  as 
regards  what  nas  been  called  scavenging — 
that  is  to  say,  as  to  the  ordinary  duty  of 
cleansing  the  streets  and  duties  of  that  kind. 
I  regard  this  case  as  depending  entirely 
upon  the  liability  of  the  tramway  company 
to  keep  the  pavement  which  they  have  laid 
down  in  the  road  in  good  condition  and 
in  the  manner  directed  by  the  corporation. 
Lord  Shand  and  Lord  Robertson  con- 
curred. 

AjypecU  dismissed. 

Solicitors  for  the  appellants:  Clay  <k 
Close,  for  Casey  &  Clay,  Dublin. 

Solicitors  for  the  respondent :  Stibbard, 
Gibson  &  Co.,  for  James  Fitzgerald,  Dublin. 
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March  31,  AprU  1,  1903. 
Kendal  v,  Lewisham  Borouch  Council. 

Pavinff  —  Estimated  expenses — Surveyor — 
Metropolis    Local    Management    Act, 
1855  (18  &  19  Vict.  c.  120),  s.  105— 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  56),  ss.  16,  189. 
An  order  of  a  borough  council  under  s.  105 
of  the  Metropolis  Local  Management 
Act,  1855,  apportioning  the  jxtving  ex- 
jyenses  of  a  road  between  the  ovmera  of 
the  several  houses  abutting  thereon,  %s 
valid,  if  made  by  a  surveyor  for  the 
time  being  to  the  borough  council,  and 
need  not  be  made  by  the  permanent  sur- 
veyor, as  held  in  cases  decided  under 
the  Public  Health  Act,  1875. 
Action  by  the  owner  of  seventeen  houses 
in  Montem  Boad,  Forest  Hill,  within  the 
metropolitan  borough  of  Lewisham,  for  a 
declaration  that  an  order  of  the  Lewisham 
Borough    Council,  dated   July  3rd,    1901, 
apportioning  the  paving  expenses  of    the 
road  between  the  owners  of    the  several 
houses  abutting  thereon,  was  invalid,  and 
for  an  injunction  to  restrain  the  council 
from  collecting  these  expenses   from    the 
plaintiffs  tenants.    The  plaintiflF  objected 
to  the  order  on  the  ground  that  the  esti- 
mated  expenses    of   paving   the   road    in 
question  were  determined  by  Ernest  Van 
rutten,  who  was  not  at   the  time  when 
the  estimate  was  prepared  by  him  the  sur- 
veyor of  the  defendant  council  within  the 
meaning  of  s.  105  of  the  Metropolis  Local 
Management  Act,  1855,    That  section  pro- 
vides for  the  paving  of  new  streets  by  the 
vestry  or  board  of  works,  and  requires  the 
owners  of  houses  forming  such  street  to  pay 
to  such  vestry  or  board  the  amount  of  the 
estimated  paying  expenses  "(such  amount 
to  be  determined  by  the  surveyor  for  the 
time  being  of  the  vestry  or  board}."    On 
July  19th,  1900,  the  district  board  of  works 
resolved  "  that  Ernest  Van  Putten,  the  as- 
sistant surveyor,  be  in  future  designated  a 
surveyor  of  the  said  board."    On  May  8th, 
1901,  the  defendant  council,  the  successors 
of  the  board,  resolved  that  the  oflSce  of  sur- 
veyor to  the  late  Lewisham  District  Board 
of  Works,  theretofore  held  by  John  Carline, 
should  be  abolished  as  from   March  25th 
then  last.    On  September  25th,  1901,  Ernest 
Van  Putten  was  appointed  surveyor  of  the 
council  from  Michaelmas  of  that  year. 
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Alexander  Glen,  K.C.  {William  A.  G. 
Woods  with  him),  for  the  plaintiff.— 
Mr.  Van  Putten  was  not  at  the  time  when 
the  estimate  was  prepared  by  him  the  sur- 
veyor of  the  Lewisham  Borough  Council 
\^dthin  the  meaning  of  s.  105  of  the  Metro- 
polis Local  Management  Act,  1856  (Lewis  v. 
neston-super-Mare  Local  Board,  40  Ch.  D. 
55  ;  Robinson  v.  Su/nderland  Corporation, 
[1899J  1  Q.  B.  757).  The  defendant  council 
claim  to  recover  the  estimated  expenses 
from  the  plaintiff's  tenants,  but  the  order 
being,  as  we  contend,  invalid,  the  council 
are  not  entitled  to  do  so  (Hasser  v.  Wallis, 
1  Salk.  28  ;  Ryan  v.  Thompson,  32  J.  P.  135  ; 
3  C.  P.  144). 

Ma>cmorran,  K.C.  (Avory,  K.C.,  and 
A.  H,  Poyser  with  him),  for  the  defendants. 
— Our  contention  is  that  the  order  is  valid. 
The  cases  cited  on  behalf  of  the  plaintiff  are 
under  the  Public  Health  Act,  1875.  That 
Act  contemplated  a  permanent  surveyor, 
whereas  in  s.  105  of  the  Metropolis  Local 
Management  Act,  1855^  the  words  are  "such 
amount  to  be  determined  by  the  surveyor 
for  the  time  being."  Mr.  Van  Putten  was 
properly  appointed  under  s.  62  of  the 
Metropolis  Local  Management  Act,  1855. 
Sykes  v.  HuddersHeld  Corporation,  35  J.  P. 
6i4  ;  Hobmany.  Greenwich  Board  of  Works, 
58  J.  P.  349  ;  The  Queen  v.  Marsham,  [1892J 
1  Q.  B.  371,  376,  was  on  a  different  point. 

They  also  referred  to  s.  8  of  the  Local 
Government  Act,  1899. 

Gle7i,  in  reply. 

Kekewich,  J.— The  only  point  of 
apparent  difficulty  is  this,  that  these  paving 
expenses  with  which  I  am  now  dealing, 
were  said  to  be  estimated  by  an  improper 
person,  a  stranger,  a  person  not  authorised 
by  the  legislature  to  estimate  them,  so  as  to 

five  the  council  authority  to  recover  them. 
t  was  said  that  these  expenses  were  not 
estimated  by  "the  surveyor,"  and  several 
authorities  were  referred  to  to  show  that  the 
surveyor  means  the  permanent  surveyor  of 
the  local  authority.  But  any  difficulty 
which  may  arise  from  these  cases,  and 
especially  Lewis  v.  Weston-super-Mare 
Local  Board,  40  Ch.  D.  55,  a  decision 
of  Stirling,  L.J.,  is  removed  by  the  fact, 
to  which  Mr.  Macmorran  referred,  that 
they  were  entirely  decided  under  the 
Public  Health  Act,  1875,  and  were  not 
concerned  with  the  Act  now  in  question. 
The  court  there  came  to  the  conclusion  that 
the  Act  of  1875  contemplated  the  appoint- 
ment of  a  permanent  surveyor,  "the 
surveyor,"  and  that  no  one  else  had  any 
authority  to  discharge  the  duties  of  the 
surveyor.    But  the  language  of  s.  105  of  the 
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Metropolis  Local  Management  Act,  1855,  is 
quite  different.  By  that  section  the  amount 
of  the  expenses  shall  be  determined  by 
the  surveyor  for  the  time  being.  It  is  not 
necessary  to  define  exactly  what  is  meant 
by  the  expression  "  for  the  time  being,"  but 
whatever  else  it  means,  it  means  something 
different  from  the  permanent  surveyor.  It 
is  impossible  to  say  that  the  surveyor  for 
the  time  bein^  means  one  particular  oflScer. 
In  tlus  case  Mr.  Van  Putten  was  appointed 
a  surveyor,  he  was  not  the  permanent 
surveyor,  but  at  any  rate  he  was  the  man 
who  held  the  position  of  surveyor  for  this 
particular  purpose,  he  was  the  surveyor  for 
the  time  being.  It  seems  to  me  that  that 
point  fails,  and  that  being  so,  the  plaintiff 
tails  altogether.  [His  lordship  then  dealt 
with  certain  other  objections  to  the  appor- 
tionment which  however  involved  no  ques- 
tion of  general  interest.] 

Jvdgmentfor  the  defendants. 

Solicitor  for  the  plaintiff:  S.  J.  E.  Ben- 
ham. 

Solicitors  for  the  defendants:  Templer 
Down  and  Miller. 
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OcU^jer,  31,  1902. 

Plumbley  v.  Lock. 

Highway — Roadside  strips — Open  common 
at  each  end  of  road— Ownership  of 
strips— Presumption— Rebuttal  of  pre- 
sumption-Highway Act,  1864  (27  k 
28  Vict.  c.  101),  8.  25. 

The  'j)resumption  that  the  soil  of  a  highway 
is  vested  in  the  owners  of  the  adjoining 
land  is  a  rebuttable  presumption, 

Semble,  et}en  if  the  presumption  be  not 
rebutted,  the  wayside  strijjs  nvay  still  be 
''*' comnion  or  toaste  land"  within  ike 
meaning  of  «.  25  of  the  Highway  Act, 
1864  (/>er  Channell,  J.). 

This  was  an  appeal  by  way  of  special  case 
from  a  decision  of  the  petty  sessional  court 
for  Lymington  and  the  New  Forest,  which 
raised  a  question  of  some  interest  as  to 
the  rights  of  commoners,  and  the  operation 
of  8.  25  of  the  Highway  Act,  1864. 

The  defendant,  who  was  admittedly  a 
commoner,  and  as  such  entitled  to  rights 
of  pasturage  over  the  waste,  of  the  New 
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Forest,  was  charged  under  s.  25  of  the 
Highway  Act,  1864,  with  allowing  two  cows 
to  stray  on  a  road  "not  passing  over  any 
common,  or  waste  or  uninclosea  ground, 
and  was  convicted.  The  justices,  however, 
stated  a  special  case  ;  and  after  some  ar^- 
ment,  the  High  Court  ordered  a  reheanng 
of  the  charge,  which  resulted  in  a  second 
conviction,  and  the  statement  of  the  pre- 
sent case. 

It  was  admitted  or  proved  before  the 
justices  that  the  place  where  the  cattle  were 
found  straying  was  upon  the  highway  from 
Brockenhurst  to  Lymington,  and  within 
the  area  of  the  New  Forest ;  and  the 
defendant  contended  before  them  that  the 
soil  of  the  roadway  and  the  strips  of  grass 
by  its  sides  formed  part  of  the  uninclosed 
waste  of  the  forest  (vested  in  the  Crown), 
and  that  therefore  (1)  the  road  was  within 
the  exception  contamed  in  s.  25  :  "  Except 
on  such  parts  of  any  highway  as  pass  over 
any  common  or  waste  or  uninclosed 
ground " ;  (2)  she,  as  a  commoner,  was 
entitled  to  depasture  such  strips,  and  was 
iidthin  the  proviso  at  the  end  of  the  same 
section ;  "  Provided  also,  that  nothing  in 
this  Act  shall  extend  to  take  away  any 
right  of  pasturage  which  may  exist  on  the 
sides  of  any  highway."  She  further  con- 
tended that  her  claim  to  such  right  of 
pasturage,  being  a  bond  fide  claim  or  right, 
.  ousted  the  jurisdiction  of  the  justices. 

In  support  of  her  contention  that  the 
locus  in  QUO  was  part  of  the  uninclosed 
waste  of  the  forest,  the  defendant  produced 
two  maps,  dated  respectively  1789  and  1818, 
from  the  Office  of  Woods  and  Forests,  both 
of  which  showed  the  length  of  road  in 
question  as  part  of  the  open  waste ;  she  also 
produced  a  deed  showing  that  since  1818 
the  Crown  ha^  granted  to  private  individ- 
uals two  portions  of  the  uninclosed  waste 
of  the  forest  close  to  this  particular  road  : 
in  addition,  it  was  admitted  that  the  grass 
and  herbage  were  in  fact  closely  cropued 
throughout  this  length  of  road,  and  tnat 
it  communicated  at  each  end  with  open 
commons,  from  which  it  was  not  cut  oflf 
by  gates.  No  evidence  was  given  of  any 
claim  to  the  wavside  strips  and  the  pastur- 
age thereof,  other  than  the  claim  of  the 
defendant  and  her  fellow  commoners  ;  the 
justices,  however,  held  that  it  was  not 
proved  that  the  part  of  the  road  in  question 
passed  over  any  common  or  waste  or  un- 
inclosed ground,  or  formed  part  of  the  unin- 
closed wastes  of  the  New  Forest,  "being 
of  opinion  that  the  presumption  of  law. 
whereby  the  soil  of  the  highway  was  vestea 
in  the  owners  of  the  adjoining  land  was 

Q3  193 


THE   JUSTICE   OP   THE   PEACE. 


Plumbley  v.  Lock. 

not  rebutted  by  any  evidence  produced." 
Accordingly,  they  again  convicted  the 
defendant. 

TT.  P,  G.  Boxall,  K.C.,  and  F,  C,  Mackar- 
ness,  for  the  defendant  (appellant). — The 
mistake  of  the  justices  was  that  they 
regarded  the  presumption  as  irrebuttable, 
whereas  it  may  be,  and  in  this  case  clearly 
was,  rebutted.  The  evidence  is  conclusive, 
although  the  justices  have  omitted  to  set 
it  all  out ;  there  were  numerous  witnesses 
who  spoke  to  the  commoners  having  always 
depastured  these  wayside  strips. 

The  respondent  (prosecutor)  did  not 
appear. 

noydell  HouqhUm^  for  the  Commissioners 
of  Woods  and  Forests.— The  Crown,  though 
not  entitled  to  argue  the  case,  desires  to 
express  a  strong  opinion  that  the  justices 
came  to  a  wrong  conclusion. 

Lord  Alverstone,  C.J.— I  have  come  to 
the  conclusion  that  this  conviction  is  not 
satisfactory ;  and  in  view  of  the  facts  and 
evidence  set  out  by  the  justice.s,  I  think  the 
court  is  justified  in  quashing  the  conviction 
instead  of  sending  the  case  back  for  a 
second  re-hearing.  [His  lordship  then  re- 
ferred to  the  provisions  of  s.  25  and  the 
material  parts  of  the  evidence,  and  con- 
tinued]:  I  now  come  to  the  part  of  the 
case  which  satisfies  me  that  the  justices 
proceeded  upon  a  wrong  basis,  and  mis- 
understood tne  legal  aspect  of  the  question 
with  which  they  were  dealing.  They  have 
held  that "  it  was  not  proved  that  the  length 
of  road  in  question  passed  over  any  common 
or  waste  or  uninclosed  land,  or  formed  part 
of  uninclosed  wastes  of  the  New  Forest." 
Now,  if  they  had  stopped  there,  the  court 
would  have  been  bound  by  their  finding,  as 
being  on  the  face  of  it  a  finding  of  fact; 
but  thev  have  proceeded  to  give  their 
reason  for  coming  to  such  a  conclusion. 
"Being  of  opinion,"  they  say,  "that  the 

E resumption  of  law  whereby  the  soil  of  the 
ighway  is  vested  in  the  owners  of  the 
adjoining  land  was  not  rebutted  by  any 
evidence  produced  before  us."  By  that 
I  understand,  not  that  they  disbelieved  the 
evidence  given,  but  that  tney  regarded  the 
presumption  as  too  strong  to  justify  them 
m  giving  effect  to  the  evidence.  In  the 
first  place,  they  appear  to  have  merely  con- 
sidered whether  the  presumption  was  re- 
butted, and  (whilst  believing  the  evidence) 
to  have  omitted  to  notice  that  a  han/i  fide 
claim  of  right  to  the  pasturage  of  the  way- 
side strips  would  oust  their  jurisdiction ; 
and,  secondly,  I  am  satisfied  that,  in  con- 
sidering whether  the  evidence  did  rebut  the 
presumption,  they  took  a  mistaken  view  of 
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the  weight  of  evidence  legally  necessary  for 
such  a  purpose.  The  true  rule  of  law  ap- 
plicable to  this  case  is  laid  down  in  the 
judgment  of  Qibbs,  C.J.,  in  Gro^it  v.  Wetit 
(1816),  7  Taunt.,  at  p.  41  :  "  FrimA  facU 
the  presumption  is  .  .  .  But  the  presump- 
tion is  to  be  confined  to  that  extent ;  for  if 
the  narrow  strip  be  contiguous  to  or  com- 
municate with  open  commons,  or  larger 
portions  of  land,  the  presumption  is  either 
done  away,  or  considerably  narrowed  ;  for 
the  evidence  of  ownership,  which  applies 
to  the  larger  portions,  applies  also  to  the 
narrow  strip  which  communicates  with 
them."  In  my  opinion  the  justices  did  not 
regard  the  evidence  from  the  proper  point  of 
view,  and  the  conviction  ought  to  oe  quashed. 

Wills,  J. — I  agree.  There  could  hardly 
be  a  case  in  which  the  evidence  was 
stronger,  and  I  am  satisfied  that  the  jus- 
tices were  unaware  of  the  extent  to  which 
this  presumption  can  be  rebutted  by 
evidence. 

Channell,  J.— I  agree.  I  will  only  Bjdd 
that,  even  though  the  soil  of  wayside  strips 
be  admittedly  vested  in  the  owners  of  the 
adjoining  land,  the  strips  may  neverthe- 
less be  common  or  waste  land  within  the 
meaning  of  s.  25. 

Appeal  allowed  and  conviction  qtuished. 

Solicitors  for  the  appellant:   Boxall  & 
Boxall,  for  Tyler  &  Tyler,  of  Romsey. 
The  Solicitor  of  Woods  and  Forests. 
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February  7,  1903. 

Crage  v.  Fry  and  Another. 

Sale  of  provisions  by  wholesale  dealer — 
Breach  of  warranty — Piovisions  unfit 
for  human  food  —  Retailer  fined  for 
having  them  on  his  premises — Liability 
of  dealer  to  indemnify  him — Fine — 
Costs— Expenses  — Value  of  goods — 
Public  Health  (London)  Act,  1891  (54  <fc 
55  Vict.  c.  76),  s.  47. 

If  a  retailer  buys  provisions  with  an  im- 
jdi^i  or  express  warranty^  and  such 
provisions  are  seized  ami  destroyed^ 
and  he  himself  is  fined,  because,  tm- 
known  to  him,  they  are  unfit  for  food, 
he  may  recover  from,  his  vendor,  in 
addition  to  their  value,  the  costs  of  his 
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defemie  and  costs  ordered  to  be  paid 
by  him;  amdj 

Semble,  also  the  amount  of  the  Jine,  if  he 
can  show  that  it  was  not  imposed,  or 
increased,  in  consequence  of  any  default 
on  his  part. 

This  case  raised  a  short  point  of  some  in- 
terest as  to  the  liability  of  a  wholesale 
provision  merchant  to  indemnify  his  vendee, 
who  has  been  fined,  and  has  incurred  other 
expenses,  in  consequence  of  the  goods  sold 
to  him  being  in  fact  unfit  for  human  food. 

It  appeared  that  the  defendants  sold  to 
the  plaintiflf  4,400  "  sound  tins  "  of  tinned 
mackerel,  making  it  a  condition  of  the 
bargain  that  he  should  not  retail  them  in 
England,  but  should  export  them.  In 
point  of  fact,  the  fish  was,  to  the  knowledge 
of  the  defendants,  and  also  of  the  sanitary 
authoritVj  unfit  for  food  ;  but  the  authority 
were  wilhng  to  allow  it  to  be  exported  for 
the  sole  purptose  of  having  the  oil  extracted 
from  it,  and  it  was  for  this  reason  that  the 
defendants  inserted  in  the  contract  the 
stipulation  mentioned  above.  They  did 
not,  however,  inform  the  plaintiff  of  the 
condition  of  the  fish,  and  the  judge  found 
that  he  had  at  that  time  no  reason  to 
suspect  that  it  was  not  fit  for  the  ordi- 
nary purposes  of  food.  After  the  plaintiff 
had  exported  some  500  tins,  the  authority 
seized  and  destroyed  the  rest,  and  pro- 
ceeded against  him  under  s.  47  of  the 
Public  Health  (London)  Act,  1891,  with 
the  result  that  ne  was  fined  £20  and  ten 
guineas  costs. 

The  plaintiff  now  brought  an  action 
for  breach  of  warranty,  and  claimed  to 
recover  as  damages,  (1)  the  value  of  the 
fish  destroyed,  (2)  the  amount  of  the  fine, 
(3)  the  ten  guineas  costs,  and  (4)  seven 
guineas,  his  own  costs  of  the  police  court 
proceeding. 

T.  G.  Harridge,  K.C.,  and  E.  J.  Welfare, 
for  the  plaintiff. 

J,  G.  Witt,  K.C.,  and  J.  Crawford,  for 
defendants. 

Kennedy,  J.,  in  giving  judgnient  for 
the  plaintiff,  said  that  the  question  was 
purely  one  of  damages.  The  main  difficulty 
was  with  regard  to  the  fine  of  £20  :  it  was 
a  heavy  fine,  and  it  might  be  that  the 
magistrate  was  led  to  impose  it  because 
he  thought  the  plaintiff  had  not  been  as 
diligent,  or  as  careful,  as  he  ought  to  have 
been  in  periodically  examining  his  stock ; 
if  that  was  the  case,  the  defendants  ought 
not  to  be  held  liable  at  any  rate  for  the 
whole  amount  of  the  fine.  There  was  no 
evidence  to   show   what   facts   influenced 
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the  magistrate  in  imposing  such  a  fine,  and 
upon  thai;  item  there  would  be  judgment 
for  the  defendants.  He  thought,  however, 
that  the  plaintiff  was  entitled  to  recover 
both  the  items  of  costs,  as  he  has  been 
involved  in  the  proceedings  by  the  defen- 
dants' breach  of  warranty,  and  the  same 
considerations  did  not  apply  to  them  as  to 
the  fihe.  He  was  also,  of  course,  clearly 
entitled  to  recover  in  respect  of  the  des- 
troyed goods,  the  value  of  which  his 
lordship  fixed  at  £66. 

Judgment  accordingly. 
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March  26;    April  24,  1903. 
Farmer  v,  Glyn-Jones. 

Kevenue  —  Medicine  —  Stamp  duty— 
Ammoniated  quinine — Purchase  of  by 
retail  chemist  from  wholesale  dealer — 
"  Owner,  proprietor  or  original  and  first 
vendor"— Stamp  Act,  1804  (44  Geo.  3, 
c.  98),  s.  2— Medicine  Stamp  Act,  1802 
(42  Geo.  3,  c.  56),  s.  3— Medicine  Stamp 
Act,  1812  (52  Geo.  3,  c.  150),  s.  1  and 
schedule. 

The  resjxmdent,  a  retail  chemist,  bought 
ammxmiated  quinine  from  a  wholesale 
dealer  and  sold  the  same  by  retail  in 
a  bottle,  to  which  he  affixed  a  label 
an  which  was  printed  ^^  Ammoniated 
Tincture  of  Quinine,  B.F,,  a  well-known 
and  highly  recommended  remedy  for 
influenza  and  coldsJ* 

Held,  that  the  respondent  was  not  "  the 
owner  projrrietor  or  original  and  first 
vendor,  and  came  unthin  the  exemption 
given  by  52  Geo,  3,  c.  150,  scJiedule,  and 
therefore  no  stamp  vhis  necessary. 
Case  stated  by  a  metropolitan  police 
magistrate. 

At  the  Thames  Police  Court,  an  informa- 
tion was  preferred  by  Charles  Herbert 
Farmer  (therein  described  as  one  of  his 
Majesty's  officers  of  Inland  Revenue  who 

Erosecutes  for  his  Majestjr  on  that  behalf 
y  order  of  the  Commissioners  of  Inland 
Revenue  and  hereinafter  called  the  appel- 
lant), for  recovery  of  the  penalty  imposed 
by  s.  2  of  the  statute  52  Geo.  3,  c.  150, 
against  William  Samuel  Glyn-Jones  (here- 
inafter called  the  respondent),  for  that 
he  did  utter,  vend,  and  expose  to  sale  a 
bottle  containing  a  certain  preparation  and 
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composition  to  be  used  and  applied  as  a 
medicine  and  medicament  for  the  preven- 
tion, cure  and  relief  of  disorders  and 
complaints  incident  to  and  affecting  the 
human  body,  and  liable  to  the  stamp  duty 
chargeable  in  respect  of  medicines  under 
the  statutes  in  that  case  made  and  provided, 
to  wit,  "  Ammoniated  Tincture  of  Quinine, 
B.P.,"  without  a  paper  cover,  wrapper  and 
label  provided  by  the  Commissioners  of 
Inland  Revenue,  pursuant  to  the  statute 
in  that  case  made  and  provided,  and  duly 
stamped  for  denoting  the  duty  chargea 
on  such  bottle  being  properly  and  suffi- 
ciently pasted,  stuck,  fastened  and  affixed 
thereto  contrary  to  the  form  of  the  statute 
in  that  case  made  and  provided.  The 
said  information  was  heard  by  me  on 
May  lOth,  June  6th  and  25th  last,  when 
I  dismissed  the  same,  subject  to  this  case. 
Upon  the  hearing  of  the  said  information, 
the  following  facts  were  proved  or  admitted 
before  me : 

That  the  respondent  is  a  registered 
chemist  and  drug^t  carrying  on  business 
at  159,  East  India  Dock  Road,  Poplar. 
He  has  served  a  regular  apprenticeship. 
He  holds  a  licence  for  the  sale  of  medicines 
liable  to  duty  under  the  Medicine  Stamp 
Duty  Acts. 

On  April  8th,  1902,  the  respondent,  at  his 
place  of  business  above  mentioned,  sold 
to  Mr.  T.  P.  M.  Powning,  an  officer  of 
Inland  Revenue,  a  bottle  of  ammoniated 
tincture  of  quinine  to  which  was  affixed 
a  label  as  follows  : 

Ammoniated 

Tincture  of  Quinine,  B.P., 

A  well-known  and  highly  recommended 

remedy  for 

Influenza  and  Colds. 

Dose — One  teaspoonful  in  water  every  four 

hours  until  relieved. 

Glyn  &  Co.,  Chemists, 

159.  East  India  Road,  E. 

Such  bottle  which  is  made  an  exhibit  did 
not  bear  any  medicine  stamp,  a  label 
exactly  similar  to  that  which  was  affixed  to 
the  bottle  is  marked  B.  and  forms  part  of 
this  case. 

That  ammoniated  tincture  of  quinine  is  a 
mixture,  coraiKJsition  or  preparation  of 
medicinal  drugs  bearing  different  denomi- 
nations and  having  different  proj:)erties. 

That  the  ammoniated  tincture  of  (quinine 
■sold  by  the  resix)ndent  as  aforesaid  was 
prepared  in  accordance  with  a  formula 
published  in  the  British  Pharmacopoeia  ol 
1898,  and  the  letters  B.P.  on  the  labe. 
affixed  to  the  said  bottle  are  intended  to 
indicate  that  it  was  so  prepared. 
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That  the  denominations,  properties,  (quali- 
ties, virtues,  and  efficacies  of  ammoniated 
tincture  of  quinine  are  known,  admitted 
and  approved  of  in  the  prevention,  cure,  and 
relief  of  influenza  and  colds^  and  influenza 
and  colds  are  ailments  affecting  the  human 
body. 

That  the  respondent  has  not  and  does 
not  claim  to  have  any  occult  secret  or  art 
for  the  mixing,  compounding,  or  preparing 
of  ammoniated  tincture  of  quinine,  nor  any 
exclusive  right  or  title  to  the  mixing,  com- 
pounding, preparing,  or  vending  of  the  same. 

That  ammoniated  tincture  of  quinine  has 
not  been  and  is  not  prepared  or  sold  under 
the  authority  of  any  Koyal  letters-patent. 

That  the  respondent  is  not  tne  origi- 
nator of  ammoniated  tincture  of  quinine. 
It  was  flrst  introduced  as  a  medicine 
several  years  ago  and  has  been  and  is  made 
and  sold  by  chemists  in  general  throughout 
the  country.  The  respondent  had  purchased 
the  ammoniated  tincture  of  quinine  con- 
tained in  the  bottle  in  question  from 
wholesale  chemists  who  compounded  it 
and  had  himself  affixed  the  label.  The 
wholesale  chemists  did  not  sell  it  under 
any  such  label,  or  with  or  under  any  recom- 
mendation. 

The  owners,  proprietors,  makers,  com- 
pounders, ori^nal  or  first  vendors  of 
ammoniated  tincture  of  quinine  (unless 
the  respondent  by  reason  of  the  said  pur- 
chase from  the  said  wholesale  chemists  and 
of  the  sale  of  the  said  tincture  to  the  said 
T.  P.  M.  Powning  a^  aforesaid  comes  within 
either  of  such  dfesignations)  never  at  any 
time  held  it  out  or  recommended  it  to  the 
public  by  any  public  notice  or  advertise- 
ment, or  by  any  written  or  printed  papers, 
or  handbills,  or  by  any  label  or  words 
written,  or  printed  or  affixed  to,  or  delivered 
with  any  packet,  box,  bottle,  phial,  or  other 
inclosure,  as  a  nostrum  or  proprietary 
medicine,  or  as  a  specific,  or  as  beneficial 
for  the  prevention,  cure,  or  relief  of  any 
distemper,  malady,  ailment,  or  complaint 
incident  to  or  in  anywise  affecting  the 
human  body.  Neither  the  respondent  or 
such  persons  as  aforesaid  have,  or  claim  to 
have,  any  occult  secret  or  art  for  the 
mixing,  compounding,  or  preparing  the  said 
tincture,  or  any  exclusive  right  or  title 
to  the  mixing,  compounding,  or  preparing, 
or  to  the  vending  of  the  same,  and  tne  said 
tincture  was  never  prepared,  uttered,  vended, 
or  exposed  to  sale  under  the  authoriW  ot 
any  letters  patent  under  the  Great  Deal. 
The  stamp  duties  on  medicines  are  granted 
by  the  Acts  42  Geo.  3,  c.  56,  s.  3  ;  44  Geo.  3, 
c.  98,  s.  2,  and  Sched.  B.  and  52  Geo.  3, 
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c.  160,  Sched.  The  bottle  in  question 
would  be  chargeable  with  dutjr  unless  it 
comes  within  a  special  exemption  in  the 
last-mentioned  schedule  contained,  which 
exemption  is  as  follows : 

Special  exemptions. 

"  And  also  all  mixtures,  compositions,  or 
preparations   whatsoever   mixed    or   com- 

Sounded  with  or  prepared  from  medicinal 
rugs,  medicated  or  chemical  preparations 
or  compositions,  or  other  ingredients  bearing 
different  denominations,  or  having  different 
properties,  qualities,  virtues,  or  efficacies, 
which  shall  be  uttered  or  vended  by  any 
such  surgeon,  apothecary,  chemist,  or  drug- 
gist as  aforesaid,  or  by  any  such  person 
who  hath  served  as  a  surgeon  in  the  Navy 
or  Army  under  any  such  commission  or 
appointment  as  aforesaid,  the  different 
denominations,  properties,  (qualities,  virtues, 
and  efficacies  of  which  mixtures,  composi- 
tions and  preparations  as  aforesaid  are 
known,  admitted,  and  approved  of  in  the 
preservation,  cure,  or  relief  of  any  disorder, 
malady,  ailment,  or  complaint  incident  to 
or  in  anywise  affecting  the  human  body, 
and  wherein  the  person  mixing,  compouna- 
ing,  preparing,  uttering^  or  vending  the 
same  hath  not  nor  claims  to  have  any 
occult  secret  or  art  for  the  mixing,  com- 
pounding, or  preparing  the  same,  nor  hath 
nor  claims  to  have  any  exclusive  right  or 
title  to  the  mixing,  compounding,  or  pre- 
paring, or  to  the  vending  of  the  same,  and 
which  mixtures,  compositions,  or  prepara- 
tions have  not  been,  are  not,  nor  snail  not 
hereafter  be  prepared,  uttered,  vended,  or 
exposed  to  sale  under  the  authority  of  any 
letters  patent  under  the  Great  Seal,  nor  at 
any  time  heretofore  have  been,  now  are,  or 
shall  hereafter  be,  by  any  public  notice, 
advertisement,  or  by  any  written  or  printed 
papers  or  handbills,  or  by  any  labels  or  words 
written  or  printed,  and  affixed  to  or  delivered 
with  any  such  packet,  box,  bottle,  pot, 
phial,  or  other  inclosure  aforesaid,  held  out 
or  recommended  to  the  public  by  the 
owners,  proprietors,  makers,  compounders, 
original  or  first  vendors  thereof,  as  nostrums 
or  proprietary  medicines,  or  as  specifics,  or 
as  oeneficial  for  the  prevention,  cure,  or 
relief  of  any  such  distemper,  malady, 
ailment  or  complaint  as  afor&said.'' 

It  was  contended  on  behalf  of  the  appel- 
lant that  the  respondent,  being  the  person 
in  whose  hands  the  bottle  of  medicine  in 
Question  first  became  chargeable  with  duty 
(dv  reason  of  the  affixing  to  it  of  the  said 
label),  was  the  owner,  proprietor,  original 
or  first  vendor  of  the  ammoniated  tincture 
of   quinine  contained   in  the  said  bottle 
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within  the  meaning  of  the  said  schedule,  and 
that  the  responofent  had  held  out  and 
recommended  the  same  to  the  public,  and 
that  therefore  the  said  tincture  was  not 
within  the  said  exception. 

It  was  contended  on  behalf  of  the  respon- 
dent that  he  was  not  the  owner  or  pro- 
prietor or  maker  or  compounder  or  original 
or  first  vendor  of  ammoniated  tincture  of 
Quinine  within  the  meaning  of  either  of 
tnose  words  in  the  special  exemption  con- 
tained in  the  schedule  to  the  statute 
52  Geo.  3,  c.  150 ;  that  the  words  "owners, 
proprietors,  makers,  compounders,  original 
or  nrst  vendors"  meant,  when  applied  to 
the  present  case,  the  person  so  dealing  with 
ammoniated  tincture  of  quinine  at  the  time 
of  its  first  introduction  as  a  medicine,  and, 
as  it  had  been  proved  that  ammoniated 
tincture  of  quinine  had  not  been  held  out 
or  recommended  by  such  persons  in  the 
manner  provided  in  the  statute  as  a  nostrum 
or  propnetary  medicine  or  specific,  or  bene- 
ficial lor  the  prevention,  cure  and  relief  of 
an^  distemper,  malady,  ailment  or  com- 
plaint incid!ent  to  or  in  anywise  affecting 
the  human  body  at  the  time  of  its  first 
introduction  as  a  medicine,  the  ammoniated 
tincture  of  (quinine  in  question  was  within 
the  said  special  exemption 

I  was  of  opinion  that  the  respondent  was 
not  the  owner,  proprietor,  or  original  or 
first  vendor  of  the  ammoniated  tincture  of 
quinine  in  question  within  the  meaning  of 
either  of  those  words  in  the  latter  part 
of  the  special  exemption  contained  in  the 
schedule  to  the  statute  52  Qeo.  3,  c.  150, 
and  that  the  said  tincture  was  within  the 
said  exemption.  I  consequently  dismissed 
the  said  information. 

The  question  upon  which  the  opinion  of 
this  court  is  desired  is  whether,  upon  the 
facts  stated,  my  decision  that  the  said 
tincture  is  within  the  said  exemption  as 
aforesaid  is  right  in  law. 

If  the  opinion  of  the  court  is  in  the 
affirmative,  my  decision  is  to  stand.  If  it 
is  in  the  negative,  the  case  is  to  be  remitted 
to  me,  with  such  directions  as  the  court 
may  tnink  fit  to  give. 

John  Dickinson. 

Sir  B.  Cargon  (Solicitor-GeneralUIiowlatt 
with  him),  for  the  appellants.— The  ques- 
tion here  is  whether  ammoniated  cjuinine 
sold  under  the  circumstances  of  this  case 
ought  not  to  have  had  affixed  to  it  a  label 
with  a  Government  stamp.  By  the  Medicine 
Stamp  Act,  1812  (52  Geo.  3,  c.  150),  a 
stamp  must  be  affixed  to  foreign  medicines 
of  all  kinds,  to  secret  preparations,  to  any 
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preparation  made  under  letters  patent,  and 
advertised  remedies.  By  s.  3  of  the  Medicine 
Stamp  Act,  1802  (42  Geo.  3,  c.  56),  the 
rates  and  duties  are  to  be  paid  by  the 
"  owners  and  proprietors,  makers  and  com- 

g»unders,  or  ori^nal  and  first  vendors." 
ere  the  ammoniated  quinine  first  became 
chargeable  with  stamp  duty  by  reason  of 
the  affixing  of  the  label,  and  the  person  by 
whom  it  was  affixed  is  the  "owner,  pro- 
prietor or  first  vendor,"  and  therefore  liable 
to  pay  the  duty,  since  he  has  held  out  or 
recommended  the  same  to  the  public  as  a 
well-known  cure  for  colds  ana  influenza. 
By  43  Geo.  3,  c.  73,  s.  2,  the  "  first  vendor" 
is  the  person  who  sells  subject  to  duty. 

H,  H,  Asquith,  K.C,  (Bonsei/  and  Gal- 
hraith  with  him),  for  the  respondents. — 
The  object  of  the  Medicine  Stamp  Acts 
is  not  to  render  medicines  as  such  liable 
to  duty,  but  what  are  called,  in  ordinary 
parlance,  proprietary  medicines  or  secret 
preparations,  or  medicines  made  under  a 
patented  process.  Ammoniated  quinine  is 
a  well-known  comi)ounded  drug,  com- 
pounded in  accordance  with  the  British 
Pharmacopoeia,  as  is  stated  on  the  label, 
and  it  cannot  be  said  that  the  respondent  is 
the  owner,  proprietor,  original  or  first 
vendor  of  ammoniated  quinine  within  the 
meaning  of  either  of  those  w^ords  in  the 
special  exemption  contained  in  the  schedule 
to  52  Geo.  3,  c.  150.  If  any  i)erson  fulfils 
that  description,  it  would  be  the  persons 
who  first  compounded  ammoniated  ciuinine 
and  held  it  out  as  a  cure  for  colas  and 
influenza,  but  it  has  not  been  proved  that 
ammoniated  quinine  has  ever  been  held 
out  in  such  way  as  a  nostrum  or  remedy, 
and  it  therefore  comes  within  the  exemption. 
Cur,  adv.  vult 

The  judgment  of  the  court.  Lord  Alver- 
STONE,  C.J.,  Wills  and  Channell,  JJ., 
was  read  by  Wills,  J. 

The  appellant  is  an  officer  of  the  Inland 
Revenue.  The  respondent  is  a  registered 
chemist  and  drugpst  holding  a  licence  for 
the  sale  of  medicines  liable  to  duty  under 
the  Medicine  Stamp  Duty  Acts.  The 
respondent  sold  on  April  8th,  1902,  to  an 
officer  of  the  Inland  Kevenue,  a  bottle  with 
a  label  affixed  containing  the  following 
words  :  "  Ammoniated  tincture  of  quinine, 
B.P.,  a  well-known  and  highly  recommended 
remedy  for  influenza  and  colds."  It  had, 
however,  no  stamp.  Proceedings  were 
taken  by  the  appellant  against  the  respon- 
dent under  52  Geo.  3,  c.  150,  s.  2,  for  selling 
this  bottle  without  a  stamp.  The  magis- 
trate   dismissed    the   summons,    being   of 
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opinion  that  no  stamp  was  necessary.  The 
appellant  has  prosecuted  the  present  appeal 
by  way  of  a  case  stated  under  20  &  21  Vict 
c.  43,  s.  2,  and  42  &  43  Vict.  c.  49,  s.  33,  and 
the  rules  made  under  the  latter  Act. 
Section  2  of  52  Geo.  3,  c.  150,  provides  that 
if  any  person,  whether  licensed  or  not, 
shall  utter,  vend,  or  expose  to  sale,  or  offer 
or  keep  ready  for  sale,  whether  for  foreign 
or  home  consumption,  or  buy  or  receive 
or  keep  for  the  purpose  of  sellmg  by  retail, 
either  on  his  account,  or  on  the  account 
or  behalf  of  any  other  person,  any  packet, 
box,  bottle,  phial,  or  other  in  closure  con- 
taining any  of  the  drugs,  herbs,  oils,  waters, 
essences,  tinctures,  pills,  powders,  prepara- 
tions, or  compositions  mentioned  ana  set 
forth  in  the  schedule  annexed  to  this  Act 
without  a  paper  cover,  or  label  provided 
and  supplied  by  the  Commissioners  of 
Stamps  pursuant  to  44  Geo.  3,  c.  78,  or 
to  42  Geo.  3,  c.  56,  and  duly  stamped  for 
denoting  the  duty  charged  on  such  packet, 
box,  bottle,  etc.,  being  properly  and  suffi- 
ciently pasted,  stuck,  fastened,  or  affixed 
thereto  m  such  manner  that  such  packet, 
box,  etc.,  cannot  be  o{)ened  or  the  contents 
taken  therefrom  without  tearing  such 
stamjKKi  cover,  wrap,  or  label,  so  as  to 
prevent  its  being  made  use  of  again,  the 
person  so  ofienaing  shall  be  liable  to  a 
penalty  of  ten  pounds.  The  schedule 
begins  with  a  list  of  about  600  named 
powders,  pills,  essences,  tinctures,  lozenges, 
and  preparations  of  every  description, 
including  foreign  medicines  of  all  Kinds 
except  drugs,  and  proceeds  as  follows : 
And  also  all  other  pills,  powders,  lozenges, 
tinctures,  etc.,  medicated  nerbs  and  waters, 
chemical  and  officinal  preparations  whatso- 
ever, to  be  used  or  applied  externally  or 
internally  as  medicines  or  medicaments  for 
the  prevention,  cure,  or  relief  of  any 
disorder  or  complaint  incident  to  or  in 
anywise  affecting  the  human  body,  made, 
prepared,  uttered,  vended,  or  exposed  to 
sale  by  any  person  whatsoever,  wherein  (a) 
the  person  making  or  preparing  the  same 
vending  or  exposing  to  sale  the  same,  hath 
or  claims  to  nave  any  occult  secret  or 
art  for  the  making  or  preparing  the  same  ; 
or  such  person  hath  claims  to  have  (b) 
any  exclusive  right  or  title  to  the  making  or 
prei)aring  the  same ;  or  (c)  which  have 
at  any  time  heretofore  been,  now  are,  or 
shall  hereafter  be  prepared,  uttered,  or 
exposed  to  sale  under  the  authority  of  any 
letters  patent  to  the  great  seal ;  or  (d) 
which  have  at  any  time  heretofore  been, 
now  are,  or  shall  hereafter  be  by  any  public 
notice  or  advertisement,  or  by  any  written 
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or  printed  papers  or  handbills,  or  by  any 
label  or  words  written  or  printed,  affixed  to 
or  delivered  with  any  packet,  box,  bottle, 
etc.,  containing  the  same  held  out  or  recom- 
mended  to   the   public,    by    the   makers, 
vendors,  or  proprietors  thereof  as  nostrums 
or  proprietary  medicines,  or  as  specified  for 
or  as  beneficial  to  the  prevention,  cure,  or 
relief  of  any  distemper,  malady,  ailment, 
disorder,  or  complaint  incident  to    or  in 
anywise  affecting  the  human  body.    The 
schedule  continues  as   follows :    "  Special 
exemptions,"   of   which  the    first  is    "all 
drugs  named  in  the  book  of  rates  referred 
to  by  the  Act  of  Tonnage  and  Poundage  of 
12  Car.  2,  and  in  another  book  of  rates 
referred  to  by  the  Act  2  Geo.  1.  c.  11"  ; 
secondly,  "all  medicinal  drugs  whatsoever 
which  snail  be  uttered  or  vended  entire 
without  any  mixture  or  composition  with 
any  other  drug  or  ingredient  whatsoever 
by  any    surgeon,   apothecary,  chemist^  or 
druggist,"    or  other  person  duly  qualified 
as  therein  specified  ;  thirdly—and  this  is 
the  part  of  the  exemptions  more  especially 
material  in  the  present  case — "  all  mixtures, 
compositions,  or   preparations  whatsoever 
mixed    or  compounded  with  or  prepared 
from  medicinal  arugs,  medicated  or  chemical 
preparations,  etc.,  bearing  different  denomi- 
nations or  having  different  properties,  quali- 
ties, etc.,  which  shall  be  uttered  or  vended 
by  any  such  surgeon,  apothecary,  chemist, 
or  druggist,"    or  other  such  person  duly 
qualified  as  aforesaid,  the  different  denomi- 
nations, properties,  etc.,  of  which  mixtures, 
etc.,  are  Known,  admitted,  and  approved  of 
in  the  preservation,  cure,  or  relief  of  any 
disorder,  malady,  etc.,  affecting  the  human 
body,  and  wherein  the  person  mixing,  com- 
pounding, preparing,  uttering,  or  vending 
the  same  hath   not    nor  claims    to   have 
any  occult  secret  or  art  for  the  mixing  or 
compounding  the  same,  nor  hath  nor  claims 
to  mtve  any  exclusive  right  or  title  to  the 
mixing,  compounding,  etc.,  of  the  same,  saA 
which  mixtures,  etc.,  have  not  been,  are 
not,    nor    shall    hereafter    be,    prepared, 
uttered,  vended,  or  exposed  to  ssde  under 
the  authority  of  any  letters  patent  under 
the  Great  Seal,  nor  at  any  time  heretofore 
have  been,  now  are,  or  shall  hereafter  be, 
by  any  public  notice,  advertisement,  or  by 
any  written  or  printed  papers  or  handbills, 
or    by  any    labels    or    words   written    or 
printed,  and  affixed  to  or  delivered  Avith 
any  such  packet,  box,  bottle,  etc.,  held  out 
or   recommendea   to   the   public    by    the 
owners,  proprietors,  makers,  compounders, 
original  or  first  vendors  thereof  as  nostrums 
or  proprietary  medicines,  or  as  specifics  or 
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as  beneficial  to  the  prevention,  cure,  or  relief 
of  any  such  distemper,  malady,  ailment, 
or  complaint  as  aforesaid."  It  is  found 
in  the  case— (1)  that  ammoniated  tincture 
of  quinine  is  a  mixture  of  medicinal  drugs 
bearing  different  denominations  and  having 
different  properties ;  (2)  that  the  ammo- 
niated tincture  of  quinine,  the  subject  of 
the  present  inquiry,  was  prepared  in  accord 
ance  with  the  formula  published  in  the 
British  Pharmacopcjeia  of  1898,  and  that  the 
"  B.P."  upon  the  label  was  intended  to 
indicate  that  it  was  so  prepared  ;  (3)  that 
the  denominations,  properties,  qualities, 
virtues,  and  efficacies  of  ammoniated  tinc- 
ture of  quinine  are  known,  admitted,  and 
approved  of  in  the  prevention,  cure,  and 
relief  of  influenza  and  colds,  and  that 
influenza  and  colds  are  ailments  affecting 
the  human  body ;  (4)  that  the  respondent 
has  not  and  does  not  claim  to  have  any 
occult  secret  for,  nor  any  exclusive  right  or 
title  to,  the  mixing,  composing,  or  vending 
of  ammoniated  tincture  of  quinine  ;  (5)  that 
it  has  not  been  nor  is  prepared  or  sold 
under  the  letters  patent  ot  the  Great  Seal ; 

(6)  that  the  respondent  is  not  the  originator 
of  ammoniated  tincture  of  (luinine.  It 
was  first  introduced  as  a  medicine  several 
years  ago,  and  is  in  general  use  and 
on  general  sale  by  chemists  through- 
out the  country.  The  ammoniated  tinc- 
ture of  quinine  the  sale  of  which  gave 
rise  to  this  case  was  bought  by  the 
respondent  from  wholesale  chemists^  who 
compounded  it  and  who  sold  it  without 
any  such  label  as  the  respondent  used,  and 
without  any  recommendation  of  any  kind. 

(7)  Except  that  the  label  in  question  was 
affixed  by  the  respondent,  the  owners,  pro- 
prietors, makers,  compounders,  original  or 
first  vendors  ot  ammoniated  tincture  of 
quinine  never  held  it  out  or  recommended 
it  to  the  public  by  any  public  notice  or 
advertisement,  or  by  any  written  or  printed 
papers  or  handbills,  or  by  any  label  or 
words  written  or  printed  and  affixed  to 
or  delivered  with  any  packet,  box,  bottle, 
etc.,  containing  the  same  as  a  nostrum  or 
proprietary  medicine,  or  as  a  specific,  or  as 
oeneficial  for  the  prevention,  cure,  or  relief 
of  any  distemper,  malady,  ailment,  or  com- 
plaint incident  to  or  in  any  wise  affecting 
the  human  body,  and  the  person  aforesaid 
has  not,  nor  claims  to  have,  any  more  than 
the  respondent  himself,  any  occult  secret 
or  art  for  the  mixing  or  compounding  the 
tincture,  nor  any  exclusive  right  or  title  to 
the  mixing,  compounding,  preparing,  or 
vending  the  same ;  nor  was  it  ever  pre- 
pared, uttered,  vended,  or  exposed  to  sale 

199 


THE   JUSTICE   OP   THE   PEACE. 


Fabmeb  V.  Glyn-Jones. 

under  the  authority  of  letters  patent  under 
the  Great  Seal.  Unless  the  respondent  by 
affixing  the  label  in  question  has  brought 
himself  within  the  description  contained  in 
the  last  portion  of  the  "  special  exemptions ' 
of  the  schedule  to  52  Geo.  3,  c.  150,  and 
is  the  "owner,  proprietor,  maker,  com- 
pounder, original  or  first  vendor  thereof," 
the  tincture  he  has  sold  falls  in  every 
respect  within  the  special  exemption.  The 
difficulty  is  to  ascertain  who  are  the  persons 
meant  in  the  "special  exemption"  oy  the 
"owners,  proprietors,  makers,  compounders, 
original  or  first  vendors  thereof,"  i.e.,  of 
the  "  mixtures."  compositions,  or  prepara- 
tions "  to  which  the  clause  refers ;  for  it 
is  clear  that  such  words  as  "  makers,  com- 
pounders" cannot  refer  to  the  immediate 
antecedent,  which  includes  "bottle,"  "pot," 
and  "phial,"  their  application  to  wiiicn 
would  De  absurd.  Great  light  seems  to 
be  thrown  upon  the  question  by  the  words 
"at  any  time  heretofore  have  been,  now 
are,  or  shall  hereafter  be  .  .  .  held  out  or 
recommended  to  the  public"  as  beneficial 
for  curative  purposes.  For  it  is  plain  that 
whoever  the  owner,  proprietor,  etc.,  may  be, 
if  he  once  issues  an  advertisement  or  affixes 
a  label  containing  a  recommendation  of  the 
preparation  as  of  curative  efficacy,  the 
subject-matter  of  such  advertisement  or 
recommendation,  or  rather  the  bottle,  etc.. 
containing  it,  is  affected  with  a  perpetual 
liability  to  stamp  duty.  This  consideration 
alone  seems  sufficient  to  show  that  a  retail 
chemist  who  buys  in  the  ordinary  course  of 
business  an  article  which  till  it  got  into  his 
hands  was  within  the  exemption,  cannot  be 
within  the  designation  of  the  "owner,  pro- 
prietor, etc.,"  of  the  preparation.  Indeed 
the  Solicitor-General  was  driven  to  the 
argument  that  "  owner,  proprietor "  re- 
ferred to  the  last  antecedent,  and  meant 
owner,  etc.,  of  each  particular  bottle  or 
phial  sold.  It  has  already  been  shown 
that  this  application  of  the  phrase  would 
make  the  passage  absurd.  It  cannot  be 
supposed  tnat  the  maker  of  the  glass 
bottle  can  by  any  act  of  his  determine 
its  liability  or  non-liability  to  duty  when 
containing  a  substance  which  he  could  have 
no  object  in  puffing,  or  which  the  owner  of 
the  bottle  and  the  substance  could  prevent 
him  from  puffing  if  he  were  so  minded. 
Thus  far  we  have  dealt  only  with  the 
very  words  of  the  exemption  itself.  It  is 
desirable  to  go  more  deeply  into  the  matter 
and  see  whether  the  view  expressed  is 
consistent  with  and  borne  out  by  the  rest 
of  the  legislation  on  the  subject.  We  may 
start  with  the  Act  42  Geo.  3,  c.  56,  because 

200 


67  J.  P.  840. 

that  Act  recited  that  the  earlier  Act 
(25  Geo.  3,  c.  79)  had  been  much  evaded, 
and  repealed  not  only  the  former  duties, 
but  all  powers  and  authorities  contained  in 
that  and  any  subsequent  Act  for  levying 
and  collecting  the  same.  Section  2  of  42 
Geo.  3,  c.  56,  granted  ad  valorem  duties  on 
every  packet,  Dox,  bottle,  etc.  (using  the 
same  language  in  this  respect  as  the  Act 
of  53  Geo.  3),  containing  any  drugs,  herbs, 
pills,  etc.,  or  other  preparation  or  com- 
position whatever  to  be  used  externally 
or  internally  as  medicines  or  medicaments 
for  the  prevention,  cure,  or  relief  of  any 
disorder  affecting  the  human  body.  The 
duties  were  the  same  in  amount  as  those 
now  chargeable.  Section  3  provided  that 
the  duties  should  be  payable  by  the  . 
"owners  and  proprietors  or  makers  and 
compounders  or  onginal  and  first  vendors" 
of  such  drugs,  etc.,  as  aforesaid,  and  should 
be  charged  upon  and  paid  in  respect  of 
every  packet,  box,  bottle,  etc.,  with  any 
such  contents  slr  aforesaid  before  the  same 
should  be  first  sold  or  delivered  out  of 
the  custody  or  possession  of  the  owners, 
proprietors,  makers,  compounders,  oriffinal 
or  first  vendors  thereof  for  sale  either  whole- 
sale or  retail,  either  for  foreign  or  home 
consumption  or  otherwise,  ana  before  the 
same  should  be  in  any  way  uttered,  vended, 
or  exposed  for  sale,  or  offered  or  kept  ready 
for  sale,  and  not  in  bulk,  in  any  shop, 
house^  or  other  place  by  any  such  owner, 

?iropnetor,  etc.,  or  any  person  on  his  behalf, 
'his  is  still  the  law.  Sections  4  and  5 
closely  resemble,  if  they  are  not  identical 
with,  those  now  appearing  as  "  special 
exemption."  It  seems  impossible  to  aoubt 
that  the  owners,  proprietors,  etc.,  here  (s.  5) 
designated  are  tne  same  persons  as  tnose 
mentioned  in  s.  3  as  the  persons  who  are 
to  pay  the  duties  before  they  put  the  wares 
into  circulation  ;  and  it  surely  must  be  for 
them  to  sajr  whether  or  not  they  will,  by 
advertising  it  as  possessing  curative  proj^er- 
ties,  at  once  obtain  the  advantage  of  such 
advertisement,  and  subject  the  article  at 
once  and  for  all  time  to  the  disadvantage  of 
having  to  pay  duty.  Sections  8  and  10 
of  the  same  Act  require  persons  making, 
compounding,  prepanng,  uttering,  vending, 
or  exposing  to  sale  or  keeping  ready  for 
sale  any  drug  or  any  packets,  boxes,  bottles, 
etc.,  with  such  contents  as  aforesaid,  which 
are  subject  to  the  duties  to  take  out  licences 
and  to  procure  from  the  commissioners  of 
stamps,  covers,  wrappers,  or  labels  to  be 
affixed  to  the  packets,  boxes,  etc.,  in  which 
the  dutiable  articles  are  sold.  Section  19, 
in  order  to  obviate  doubts  on  the  subject, 
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provides  that  all  articles  enumerated  in 
a  schedule  to  the  Act  shall  be  dutiable,  and 
all  similar  articles  and  also  all  preparations' 
wherein  the  person  preparing  and  selling 
the  same  has  or  claims  a  secret  process 
or  exclusive  right,  or  articles  prepared,  etc., 
under  letters  patent,  or  which  Heretofore, 
are  now,  or  shall  be  advertised  in  any  way 
as  a  curative  by  the  makers,  vendors, 
or  proprietors  thereof,  and  the  persons 
utterinff  or  selling  tne  same  shall  be 
charged  with  the  duties  imposed  as  licensees. 
It  will  be  observed  that  this  section,  though 
giving  an  extensive  application  to  sub- 
stances or  articles  to  be  charged  with  the 
duty,  makes  no  change  as  to  the  persons 
who  are  to  pay  the  duties,  and  that  the 
incidence,  so  tar  as  relates  to  persons,  is  still 
regulated  by  s.  3.  The  importance  of  this 
remark  is  emphasized  by  tne  fact  that  the 
section  does  enlarge  the  class  of  persons 
required  to  take  out  licences  or  give  infor- 
mation to  the  commissioners  under  liability 
of  a  tine,  thus  obviously  carrying  out  the 
idea  that  the  duties  were  to  be  paid  by 
the  person  who  first  put  the  article  into 
circulation.  The  framework  of  these  Acts 
was  altered  by  the  Act  of  44  Geo.  3,  c.  98, 
which  repealed  all  the  duties  under  the 
care  of  the  Commissioners  of  Stamps,  but 
granted  new  duties  in  lieu  thereof  and 
preserved  the  machinery  for  their  incidence 
and  collection.  It  brought  together  all 
such  duties  in  two  schedules,  A.  and 
B.,  each  of  which  is  headed  "Stamp 
Duties."  The  duties  now  in  question  are 
in  Sched.  B.,  under  the  head  "  Medicines," 
and  impose  upon  every  packet,  box,  bottle, 
etc.,  containing  any  drugs,  etc.,  or  other 
preparation  used  or  to  be  used  externally 
or  mternallv  as  medicines  or  medicaments, 
etc.,  uttered  or  vended  in  Great  Britain,  the 
same  ad  valorem  duties  as  before,  ending 
with  a  duty  of  £1  on  every  packet,  box,  or 
bottle,  etc.,  which  with  its  contents  should 
exceed  the  value  of  50«.  It  continues  with 
a  schedule  of  drugs  within  Sched.  B. 
Seeing  that  by  s.  3  the  duties  imposed  by 
the  Act  are  to  be  paid  by  the  "owners, 
proprietors,  makers,  or  compounders,  or 
ori^nal  or  first  vendors  of  the  dutiable 
articles  so  that  if  they  are  once  so  adver- 
tised by  the  makers,  vendors,  or  proprietors 
they  become  permanently  affectea  with 
duty,  it  cannot  be  doubted  that,  notwith- 
standing the  difference  of  language,  the 
'  makers,  vendors,  or  proprietors  mean 
the  same  persons  as  those  designated  by  the 
fuller  phrase  of  "  owners  or  proprietors  or 
makers  or  compounders  or  original  or  first 
vendors  of  the  drugs  or  preparations."    By 
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the  43  Geo.  3,  c.  73,  the  Act  of  42  Geo.  3 
was  amended.  By  s.  1.  an  amended  and 
enlarged  schedule  (like  tne  former  schedule, 
only  a  list  of  specific  preparations  made  by 
the  Act  specifically  liable  to  duty)  was  sub- 
stituted for  the  former  schedule.  By  s.  2 
it  was  provided  that  any  person  who 
should  receive  from  any  proprietor,  original 
or  first  vendor  (a  phrase  obviously  meant  to 
have  the  same  scope  as  the  longer  phrase  in 
s.  3  of  the  first  Act,  42  Greo.  3),  or  any 
agent  of  such  person  any  article  subject  to 
duty  for  the  purpose  of  selling  again  with- 
out the  proper  label  affixed,  and  who  shall 
not  within  ten  days  either  return  the  article 
to  the  person  from  whom  he  received  it  or 
give  information  thereof  to  the  commis- 
sioners, should  be  liable  to  a  penalty. 
Of  some  hundreds  of  specified  articles  and 
compositions,  first,  all  tne  previous  general 
descriptions  of  dutiable  articles,  and  then 
the  exemptions  under  the  title  of  "  special 
exemptions,"  except  in  a  few  matters  of 
description  and  arrangement  of  no  assist- 
ance m  construing  the  Acts,  it  is  undis- 
tinguishable  from  the  schedule  to  the 
amending  Act  of  62  Geo.  3,  c.  160,  and 
it  is  only  noticed  as  showing  now  and  when 
the  legislation  imposing  the  duties  took  the 
form  of  a  schedule  embodying  both  inci- 
dence and  exemptions.  The  duties  are  still 
payable  under  s.  3  of  42  Geo.  3  by  the 
"  owners  or  proprietors  or  makers  and  com- 
pounders or  original  or  first  vendors  "  of  the 
§  reparations,  the  obligation  of  the  retail 
ealer  being,  if  he  receives  any  dutiable 
article — and  it  vrill  be  dutiable,  and  dutiable 
for  ever,  if  the  original  owner  of  the  pre- 
paration has  once  aavertised  it  as  possessing 
remedial  qualities — to  return  it  to  the 
vendor  or  to  inform  the  commissioners. 
If,  however,  the  article  is  compounded  of 
drugs  or  chemicals  as  to  which  there  is  no 
secret  either  of  denomination,  quality, 
efficacy,  or  mode  of  manufacture ;  if  it  is 
in  no  sense  a  proprietary  or  patent  medi- 
cine ;  if  the  person  who  originally  intro- 
duced it  to  the  public  is  not  and  no  person 
has  become  the  owner  and  proprietor,  not  of 
the  bottle  or  box  or  jar  in  which  the  com- 
pound is  sold,  but  of  the  mixture  or 
compound  itself,  so  that  it  is  not  the 
common  property  of  all  the  world,  and  has 
never  aavertised  it  as  a  specific  or  as 
possessing  remedial  qualities,  and  if  it  is 
made  up  or  sold  by  a  duly  qualified  person, 
it  is  exempt  from  duty.  In  short,  the 
description  m  s.  3  of  52  Geo.  3,  c.  150.  of 
the  persons  chargeable  with  the  duty,  that 
of  persons  recommending  it  by  advertise- 
ment, label,  or  other  like  means  as  cura- 
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tive  in  the  portion  of  the  schedule  of 
52  Geo.  3,  c.  160,  which  affects  it  with 
duty,  and  the  description  of  the  person 
by  whom  it  must  have  been  so  advertised 
if  it  is  to  escape  duty  contained  in  the 
"special  exemptions,"  though  in  somewhat 
different  words,  all  mean  me  same  thing. 
The  whole  scheme  of  the  Act  appears  to  be 
to  strike  with  chargeability  medicines  im- 
ported from  abroad  and  medicines  which 
particular  persons  can  make  to  the  exclu- 
sion of  others.  Where  a  specific  case 
affords  any  substantial  recommendation 
and  gives  any  value  to  the  article,  there 
is  sure  to  be  some  person  who  can  prevent 
other  persons  from  using  the  same  name  for 
his  compound.  The  same  may  be  said  of 
secret  preparations,  proprietary  and  patent 
medicines,  and  if  the  advertisement  or 
public  recommendation  as  a  curative  agent 
IS  to  stamp  the  article  with  chargeability,  it 
is  reasonable  to  conclude  that  the  makers, 
vendors,  or  proprietors,  upon  the  fact  of 
advertisement  or  recommendation  by  whom 
the  future  as  well  as  the  present  charge- 
ability  is  to  depend,  must  be  persons  who 
can  exercise  a  choice  as  to  whether  the 
article  shall  or  shall  not  be  put  upon  the 
market  with  accompaniments  or  accessories 
which  will  make  it  for  ever  afterwards 
liable  to  duty.  The  fact  that  the  persons, 
the  only  persons,  who  are  to  pay  the  duties 
are  those  dv  whom  the  article  shall  be  first 
sold,  and  that  they  are  to  pay  the  duties 
before  the  articles  are  first  sold,  points 
stronely  in  the  same  direction.  We  may 
add  that,  if  we  were  to  adopt  the  Solicitor- 
GeneraVs  argument  that  the  respondent 
must  be  considered  the  "first  vendor 
thereof"  because  he  was  the  first  person 
to  sell  the  mixture  in  a  shape  in  which 
it  could  be  taxable — that  is,  with  a  label 
recommending  it — the  result  would  be  that 
the  exemption  could  never  take  effect  at  all, 
for  no  case  could  come  within  it,  except 
cases  which  the  taxing  enactment  did  not 
hit.  The  article  sold  by  the  respondent 
seems  to  us  to  have  been  sold  by  a  person 
and  under  conditions  which  bring  it  within 
the  "special  exemptions,"  and  this  appeal 
must  therefore  be  aismissed  with  costs. 
Ajyi)€dl  dismissed. 

Solicitor  for  the  appellant :  Solicitor  to 
the  Inland  Kevenue. 

Solicitors  for  the  respondent:  Neve, 
Beck  «fe  Kirby. 
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April  7,  1903. 

(Before   Lord  Alverstone,  L.C.J., 
Wills  and  Channell,  JJ.) 

Smith  v.  Dear. 

Criminal  law  —  Summary  jurisdiction — 
Pigeon  unlawfully  killed— Owner  com- 
pensated by  offender — Right  of  person 
other  than  the  owner  of  the  bird  to 
institute  prosecution  —  Compensation 
and  penalty— Larceny  Act,  1861  (24  6l 
25  Vict.  c.  96),  s.  23. 

Held,  that  the  right  to  prosecute  under  s,  23 
of  the  Larceny  Act,  1861,  for  unlaw- 
fully and  wufully  killing  a  certain 
pigeon,  under  such  circvmistances  a>s  do 
not  amount  to  larceny  at  common  law, 
is  not  limited  to  the  oumer  of  the  bird 
or  the  person  aggrieved,  and  this  is  so 
notvfithstanding  the  fact  that  the  oumer 
of  the  bird  lias  been  fully  comjyensated 
and  ill  no  way  countenances  the  frro- 
secution. 

Case  stated  by  one  of  the  magistrates  of 
the  police  courts  of  the  metropolis. 

At  the  West  London  Police  Court  an 
information  was  preferred  by  William 
Goodyear  Smith  (hereinafter  called  the 
appellant),  under  the  statute  24  <k  25  Vict, 
c.  96,  s.  23  (the  Larceny  Act,  1861),  against 
George  Dear  (hereinafter  called  the  respon- 
dent), for  that  he,  the  said  George  Dear, 
did  unlawfully  and  wilfully  kill  a  certain 
pigeon,  under  such  circumstances  as  did  not 
amount  to  larceny  at  common  law,  which 
said  information  was  heard  before  me  on 
August  30th  and  September  5th,  1902,  and 
dismissed  subject  to  the  foUoAving  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  admitted  or 
proved  before  me. 

The  said  appellant  is  a  member  of  the 
National  Homing  Union,  and  laid  the  said 
information  by  tne  direction  of  the  com- 
mittee of  such  union,  which  is  a  society 
formed  for  the  improvement  of  the  breed  of 
pigeons  known  as  homers,  and  for  the  pur- 
pose of  protecting  its  members  in  all  cases 
of  malicious  shooting,  unlawful  detention, 
misrepresentation,  ana  fraud. 

On  August  9th  last,  the  said  respondent 
within    the   jurisdiction  of   the  aforesaid 

Eolice  court,  shot  at  and  killed  a  blue  chequer 
oming  pigeon,  under  circumstances  which 
admittemy  constituted  the  act  an  offence 
within  8.  23  of  the  Larceny  Act,  1861.  The 
respondent,  on  examining  the  bird,  found 
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the  name  and  address  of  a  man  named 
Packman,  to  whom  it  in  fact  belonged, 
marked  on  its  wing  feathers,  and  on  the 
same  evening  he  called  on  Mr.  Packman, 
explained  how  he  had  shot  it,  and  offered  to 
pay  the  value.  This  was  agreed  to,  and  a 
sum  of  5«.  was  paid  by  the  said  respondent 
to  and  accepted  by  Packman  in  full  satis- 
faction. 

The  man  Packman  did  not  authorise  the 
said  appellant  to  lay  the  information  in  this 
matter^  and  did  not  in  any  way  countenance 
his  doing  so,  nor  did  he  in  any  way  asso- 
ciate himself  in  the  prosecution.  He  was 
called  before  me  as  a  witness  on  behalf  of 
the  respondent,  and  expressed  himself  satis- 
fied with  the  payment  made  to  him.  and 
said  he  had  not  complained,  and  did  not 
complain,  of  the  act  of  which  the  respondent 
had  Deen  guilty. 

The  summons  issued  at  the  instance  of 
the  api)ellant  did  not  allege  the  pigeon  to 
be  the  property  of  any  particular  person, 
but  was  in  the  words  of  the  section  as  set 
out  above. 

On  the  part  of  the  appellant  it  was  con- 
tended that  this  offence  was  one  against  the 
public,  andj  as  there  was  nothing  in  the 
section  limiting  the  right  of  prosecution 
to  the  owner  of  the  birds  in  respect  of 
which  the  wrongful  acts  were  committed, 
or  to  the  person  aggrieved  by  the  commis- 
sion of  such  acts,  it  was  competent  for 
any  member  of  the  public  to  institute  and 
carry  on  proceedings  against  the  wrong- 
doer, and  this  although  the  value  of  the 
bird  had  been  paid  to  the  owner  or  to 
the  person  aggrieved. 

On  the  part  of  the  respondent  it  was 
contended  that  the  statute,  by  rendering 
a  person  on  conviction  liable  to  forfeit  the 
value  of  the  bird,  in  addition  to  a  penalty, 
contemplated  proceedings  thereunder  only 
by  the  owner,  as  being  tne  person  aggrieved 
to  whom  such  value  is  payable  :  that  the 
offence  was  personal  as  against  tne  owner, 
and  that  it  was  not  within  the  right  of 
a  third  party  to  step  in  and  proceed  under 
the  section,  unless  his  so  doing  was  on  behalf 
of  the  owner  and  authorised  by  him. 

Mv  attention  at  the  time  being  called 
to  the  language  of  s.  23  of  the  Act  only. 
I  adopted  the  view  put  forward  on  behali 
of  the  respondent,  and  dismissed  the  said 
information  accordingly. 

(But  see — ^among  considerations  leading 
to  a  different  conclusion — s.  103  of  the 
Act.) 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether  I  came 
to  a  correct  determination  and  decision  in 


67  J.  P.  244. 

point  of  law ;  and,  if  not,  what  should  be 
done  in  the  premises. 
Dated  this  9th  day  of  December,  1902. 

R.  O.  B.  L. 

H.  D,  Muir  for  the  appellant.— The  deci- 
sion of  the  learned  magistrate  was  that 
nobody  can  prosecute  under  s.  23  of  the 
Larceny  Act,  1861,  except  the  owner  of  the 
bird.  There  is  nothing  m  s.  23  to  limit  the 
right  to  prosecute  to  the  owner  of  the  bird. 
Section  33  of  the  Larceny  Act,  1861.  deals 
with  the  offence  of  stealing  trees  and  snrubs, 
etc.,  and  upon  precisely  the  same  words  in 
s.  39  of  the  previous  Act,  7  &  8  Geo.  4,  c.  29, 
Pollock,  C.B.,  Parke,  Alderson  and 
Platt,  BB.,  held  in  Tarry  v.  Newman 
(1846),  16  M.  &  W.  645 ;  10  J.  P.  678,  that 
the  right  to  prosecute  under  that  section 
was  not  limited  to  the  party  aggrieved.  The 
form  of  ss.  23  and  33  of  the  Larceny  Act, 
1861,  is  the  same  and  in  both  cases  a  person 
on  conviction  is  liable  to  forfeit  the  value 
of  the  thing  killed,  wounded,  taken  or 
stolen,  cut,  broken  up,  etc.,  as  the  case  may 
be.  By  s.  103  of  the  same  Act  the  person 
committing  an  offence  may  be  apprehended 
without  a  warrant  by  any  person  and  taken 
before  some  neighbounng  justice  of  the 
peace  to  be  dealt  with  according  to  law.  If 
the  learned  magistrate's  decision  is  right  the 
offender  under  the  section  can  be  appre- 
hended, but  not  prosecuted  by  "  any  person." 
By  s.  106  of  the  same  Act  every  sum  of 
money  which  shall  be  forfeited  on  any 
summary  conviction  for  the  value  of  any 
property  taken  or  stolen,  or  for  the  amount 
of  any  injury  done,  shall  be  paid  to  the 
party  aggrieved,  except  where  he  is  un- 
known, and  in  that  case  such  sum  shall  be 
applied  in  the  same  manner  as  a  penalty. 
Tftiis  section  shows  clearly  that  the  Act 
contemplates  that  the  party  aggrieved  may 
be  unknown  on  a  summary  conviction,  and 
this  is  impossible  if  the  prosecutor  is  neces- 
sarily the  person  aggrieved — the  owner  of 
the  bird. 

[Lord  Alverstone,  L.C. J.— We  need  not 
trouble  you  further,  Mr.  Muir.] 

The  respondent  did  not  appear. 

Lord  Alverstone,  L.(IJ. — We  are  of 
opinion  in  this  case  that  the  decision  of  the 
learned  magistrate  cannot  be  supported. 
The  proceedings  against  the  respondent 
were  taken  under  s.  23  of  the  Larceny  A.ct, 
1861,  and  there  is  nothing  in  that  section 
to  indicate  that  the  right  to  prosecute  is 
limited  to  the  owner  of  the  bird  or  to  hinder 
proceedings  being  taken  in  the  usual  way. 
Sections  103  and  106  confirm  that  view. 
As  regards  this  question,  we  cannot  distin- 
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guish  ss.  23  and  33,  and  upon  the  same 
words  as  those  now  in  s.  33,  it  has  been 
held  that  a  conviction  was  good,  notwith- 
standing it  had  not  proceeded  on  the  infor- 
mation of  the  party  aggrieved.  There  is 
therefore  nothing  in  s.  23  to  limit  the  right 
of  prosecution  to  the  owner  of  the  bird. 
Wills  and  Channell,  J  J.,  concurred. 
Case  remitted  to  the  magistrate. 

Solicitor  for  the  appellant :  John  Haynes. 
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(Before  Lord  Alverstone,  L.C. J.,  Wills 
and  Channell,  JJ.) 

April  2,  1903. 

Macey  v.  McKenzie. 

Licensing — Sale  of  liquor  to  child  under 
fourteen — Corked  and  sealed  vessel — 
Bottle  with  screw  stopper  and  adhe- 
sive label — No  evidence  that  label  had 
or  could  be  removed  without  destruc- 
tion— No  common  knowledge  admitted 
— Sufficiency  of  label  as  a  "  sealing  " — 
Intoxicating  Liquors  (Sale  to  Chilaren) 
Act,  1901  (1  Edw.  7,c.  27),  s.  2. 

The  ajypellant  was  convicted  under  s.  2 
of  the  Intoxicating  Liqvors  {Sale  to 
Children)  Act,  1901, /or  selling  beer  to 
a  child  under  fourteen^  the  beer  not 
being  sold  in  a  sealed  vessel.  It  wa^ 
admitted  that  an  adhesive  paper  label 
adhered  to  the  top  of  the  stopt)er  and  to 
the  sides  of  the  neck  of  the  bottle.  No 
evidence  tvas  given  that  the  stojyper  had 
been  removed  or  could  be  removed  with- 
out destroying  the  label.  The  m^agis- 
trate  was  of  omnion  that  the  label 
could  be  removed  in  several  ways  unthout 
destruction— e.g. f  by  the  application  of 
steaniy  or  by  separating  the  label  from 
the  neck  of  the  bottle  by  means  of  a  pen- 
knife— and  the  stoj^^er  could  then  be 
vfithdi  aum  and  that  in  this  way  access 
to  tJie  beer  could  be  obtained,  and  with 
t/ie  aid  of  some  adhesive  suhstance  the 
laM  could  be  replaced  at  the  will  of  the 
messenger,  and  that  therefore  the  bottle 
was  not  ^\sealed"  within  the  meaning 
of  the  section. 

Held,  that  there  wa^  no  evidence  to  sujyport 
the  finding  of  the  magisti'ate. 

A  case  stated  by  the  stipendiary  magis- 
trate for  the  borough  of  Cardiff. 
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At  the  Town  Hall,  Cardiff,  an  information 
was  preferred  by  William  McKenzie  (here- 
inafter called  the  respondent),  under  the 
statute  1  Edw.  7,  c.  27,  s.  2,  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1901,  against 
Clara  Macey  (hereinafter  called  the  appel- 
lant) for  that  she  at  tne  borough  aforesaid 
on  May  14th,  1902,  being  the  holder  of  a 
license  for  certain  premises,  to  wit,  the 
Prince  of  Wales  Inn,  Picton  Place,  did 
unlawfully  knowingly  sell  intoxicating 
liquor  to  a  person  under  the  age  of  fourteen 
years,  to  wit,  Cassie  O'Brien,  aged  twelve 
years,  for  consumption  by  a  person  off  the 
said  premises  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
which  information  was  heard  by  me  on 
June  6th,  1902,  when  I  convicted  the  said 
appellant  of  the  said  offence  and  fined  her 
one  shilling,  including  costs,  and  in  default 
of  payment  or  of  sufficient  distress,  seven 
days  imprisonment,  but  agreed  to  state  the 
following  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  admitted  by  the 
parties : 

1.  That  the  appellant  was  the  holder 
of  a  license  to  sell  intoxicating  liquor  at 
the  said  Prince  of  Wales  Inn. 

2.  That  on  May  14th.  1902,  the  said 
appellant  knowingly  sold  certain  intoxi- 
cating licjuor,  to  wit,  one  pint  of  beer,  to 
one  Cassie  O'Brien,  a  chila  under  the  age 
of  fourteen  years,  to  wit  twelve  years,  for 
consumption  by  a  person  off  the  said 
licensed  premises. 

3.  That  the  said  beer  was  sold  in  a 
certain  bottle  "corked"  by  means  of  a 
screw  stopper  which  fitted  into  a  corre- 
sponding "  thread  "  in  the  "  top  "  or  mouth 
of  the  said  bottle.  An  adhesive  paper  label 
adhered  to  the  top  of  the  stopper  and  to  the 
sides  of  the  neck  of  the  bottle — the  follow- 
ing words  were  printed  on  the  said  label : 
"  Please  replace  the  stopper  when  empty. 
Wm.  Hancock  &  Co.,  Ld.,  Cardiff"— 
"  Observe  that  this  label  is  unbroken." 

4.  That  the  effect  of  unscrewing  the 
stopper  would  be  to  destroy  the  label. 

1  was  of  opinion,  however,  that  the 
label  could  be  removed  in  several  ways 
without  destruction — e,g.y  by  the  application 
of  steam,  or  by  separating  the  label  from 
the  neck  of  the  bottle  by  means  of  a  pen- 
knife— ^and  thi  stopi)er  could  then  be  with- 
drawn—and that  in  this  way  access  to  the 
beer  could  be  obtained,  and  with  the  aid  of 
some  adhesive  substance,  the  label  could  be 
replaced  at  the  will  of  the  messenger. 

The  bottle  (now  marked  "A.1")  is  for- 
warded as  an  exhibit. 
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it  was  contended  on  behalf  of  the  appel- 
lant that  the  screw  stopper  and  label  con- 
stituted a  corking  and  sealing  within  the 
meaning  of  the  section,  inasmuch  as  the 
effect  of  unscrewing  the  stopper  would  be 
to  tear  or  destroy  the  label. 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  said  bottle  was  not  "  sealed  " 
within  the  meaning  of  the  said  section, 
inasmuch  as  it  was  possible  to  remove  the 
stopper  without  destroying  the  label. 

1  was  of  the  opinion  that  the  contention 
of  the  said  respondent  was  right,  and  I 
convicted  the  said  appellant  as  is  here- 
inbefore mentioned. 

The  question  upon  which  the  opinion  of 
the  saia  court  is  desired  is  whether  I.  the 
said  stipendiary  magistrate,  upon  the  aoove 
statenient  of  facts  came  to  a  correct  deter- 
mination in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

Dated  the  10th  day  of  September,  1902, 
at  the  Town  Hall,  Cardiff,  aforesaid. 
T.  W.  Lewis, 
A  stipendiary  magistrate  for  the 
borough  aforesaid. 

The  Intoxicating  Liquors  (Sale  to  Chil- 
dren) Act,  1901  (1  Edw.  7,  c.  27),  s.  2,  pro- 
vides: "Every  holder  of  a  license  who 
knowingly  sells  or  delivers  or  allows  any 

Serson  to  sell  or  deliver,  save  at  the  resi- 
ence  or  working  place  of  the  purchaser, 
any  description  of  intoxicating  liquor  to 
any  person  under  the  age  of  fourteen  years 
for  consumption  by  any  person  on  or  oflf 
the  premises,  excepting  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked 
and  sealed  vessels  in  quantities  not  less 
than  one  reputed  pint  for  consumption  off 
the  premises  only,  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for 
the  first  offence  and  not  exceeding  five 
pounds  for  any  subsequent  offence." 

Sections.-—".  .  .  The  expression 'sealed' 
means  secured  with  any  substance  without 
the  destruction  of  which  the  cork,  plug,  or 
stopper  cannot  be  withdrawn." 

S.  T.  Evans,  K.C.,  and  John  Gaskell,  for 
the  appellant— The  conviction  cannot  be 
supported,  as  there  was  no  evidence  before 
the  leaiiied  magistrate  upon  which  he  could 
find  that  the  bottle  was  not  "  sealed"  within 
the  meaning  of  s.  2  of  the  Act.  inasmuch 
as  it  was  possible  to  remove  tne  stopper 
without  destroying  the  label.  The  learned 
magistrate  found  that  the  label  could  be 
removed  in  several  ways  without  destruc- 
tion, by  steam  or  by  a  penknife,  but  there 
was  no  evidence  that  the  process  could  be 
accomplished  by  either  agency.    It  is  not 
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a  matter  of  common  knowledge  that  the 
bottle  could  be  opened  without  destroying 
the  label.  The  case  of  Mitchell  v.  Crawshaw^ 
[1903]  1  K.  B.  701  ;  67  J.  P.  180,  No. 
dated  June  13th  of  this  year,  can  be  dis- 
tinguished on  the  facts.  Tnere  was  evidence 
in  that  case  that  the  label  had  been  removed 
intact  in  the  course  of  three  or  four  minutes 
by  moistening  the  label  with  the  ton^e 
and  so  damping  the  gum.  This  operation 
was  repeated  successfully  in  court. 

B.  F,  WUliarM,  K.C.,  and  P.  W.  Evans, 
for  the  respondent.— The  method  of  "  seal- 
ing "  the  bottle  was  the  same  in  this  case  as 
in  Mitchell  v.  Crawshaw,  supra,  and  the 
learned  magistrate  has  found  as  a  fact  in 
this  case  as  he  did  in  Mitchell  v.  Craw- 
shaw,  that  the  bottle  was  not  sealed 
within  the  meaning  of  s.  2  of  the  Act,  and 
he  has  come  to  that  conclusion  upon  a 
personal  exambation  of  the  bottle  in 
question.  It  cannot  therefore  be  said  that 
tnere  was  no  evidence  to  support  his  finding 
of  fact. 

Lord  Alveestone,  L.C.J.— In  deciding 
that  this  conviction  cannot  stand,  I  in  no 
way  differ  from  anything  that  was  said  in 
the  case  of  Mitchell  v.  Crawshaw,  supra. 
If  it  had  been  admitted  that  the  learned 
magistrate  had  common  knowledge  that 
this  label  could  be  removed  without  destruc- 
tion then  there  might  have  been  some 
evidence  upon  which  he  could  have  acted. 
But  the  learned  magistrate — as  I  under- 
stand him— has  said  nothing  of  the  kind. 
His  words  in  paragraph  5  of  the  case  are  : 
"  I  was  of  opinion,  however,  that  the  label 
could  be  removed  in  several  ways  without 
destruction — e.g,,  by  the  application  of 
steam  or  by  separating  the  label  from  the 
neck  of  the  bottle  by  means  of  a  penknife — 
and  the  stopper  could  then  be  withdrawn, — 
and  that  in  this  way  access  to  the  beer 
could  be  obtained,  and  with  the  aid  of  some 
adhesive  substance  the  label  could  be  re- 
placed at  the  will  of  the  messenger."  The 
learned  magistrate  appears  to  have  decided 
the  case  on  the  ground  that  the  above- 
mentioned  statements  as  to  the  removal  of 
the  labels  were  matters  of  common  know- 
ledge. I  do  not  agree  with  him.  There 
are  glues  made  for  fastening  labels  that 
when  so  fastened  they  cannot  be  removed 
without  destruction.  Unless  the  parties 
were  agreed  that  the  matter  was  one  of 
common  knowledge  there  must  be  some 
evidence  on  which  the  learned  magistrate 
could  find  as  a  fact  that  the  bottle  was  not 
sealed  within  the  meaning  of  s.  2.  In  this 
case  there  was  no  such  evidence.  I  think, 
therefore,  that  the  conviction  cannot  stand. 
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Wills,  J.— I  agree. 

Channell.  J.— I  agree.  The  difficulty 
arises  from  tne  fact  tnat  different  adhesive 
substances  are  used  to  fasten  the  labels  to 
the  bottles. 

Appeal  allowed  and  conviction  quashed. 

Solicitor  for  the  appellant :  Hier  Jacob 
for  Joseph  Henry  Jones  <fe  Co. 

Solicitors  for  the  respondent :  Riddell  k 
Co.  for  Joseph  L.  Wheatley. 
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Fielding  v.  Turner. 

Oaming — Common  gambling  house — Shop 
containing  automatic  machines — Un- 
lawful gaming — Gaming  Houses  Act, 
1854  (17  &  18  Vict.  c.  38),  s.  4. 

The  appellant  kept  a  shop  for  the  sale 
of  sweetmeats  and  nan  -  intoxicating 
liquor Sy  and  had  on  his  counter  an 
automatic  machine  working  on  the 
penny-in-the-slot  system.  A  person  de- 
sirina  to  work  the  machine  put  a  penny 
in  the  slot,  and  then  inuled  down  a 
spring  by  means  of  a  Knob,  He  then 
let  the  knob  go  suddenly  and  the  spring 
flew  up,  and  the  penny  was  thus  sent 
into  one  or  other  of  seven  compart- 
ments. If  it  went  into  either  of  two 
compartments  the  penny  uhis  returned 
to  the  sender;  if  it  went  into  one  of 
four  compartments^  the  penny  was 
retain^  vn  the  machine,  and  the 
sender  had  nothing  for  it.  If  ike 
penny  went  into  the  centre  compart- 
ment,  the  sender  received  from  the 
machine  a  ticket  entitling  him  to  re- 
ceive from  the  appellant  two  penny- 
worth of  goods  sold  in  the  shop.  It 
was  proved  that  numbers  of  boys  and 
m^n  entered  the  shoj)  and  lost  their 
jyence  or  won  tickets. 

Held,  that  the  appellant  tms  rightly  con- 
victed of  opening,  keeping,  and  using 
his  shop  for  the  purpose  of  unlawful 
gaming  being  carried  on  there,  con- 
trary to  the  Warning  Houses  Act,  1854 
(17  <&  18  Vict,  c,  38),  s,  4. 

Case  stated  by  the  justices  in  and  for  the 
borough  of  Oldham. 
At   a   court   of    summary  jurisdiction, 
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holden  at  the  borough  of  Oldham  afore- 
said on  August  28th,  1902,  three  several 
informations  were  heard  and  determined 
which  were  laid  by  David  Henry  Turner, 
the  chief  constable  of  the  said  borough 
(hereinafter  called  the  respondent),  against 
Lees  Fieldinf^,  of  Oldham  aforesaid,  shop- 
keeper (hereinafter  called  the  appellant), 
for  that  he,  the  said  appelUnt,  on  the 
12th.  19th.  and  22nd  days  of  April,  1902, 
at  the  said  borough,  then  being  the  occu- 
pier of  a  certain  House  or  shop  situate  at 
and  being  numbered  231,  Manchester  Road, 
in  Oldham  aforesaid,  unUwfully  did  open, 
keep,  and  use  the  said  house  or  shop  for 
the  purpose  of  unlawful  gaming  being 
carried  on  therein,  contrary  to  the  Gaming 
Houses  Act^  1854  (17  &  18  Vict.  c.  38),  s.  4. 

The  section  in  question  is  as  follows: 
"  Any  person,  being  the  owner  or  occupier  or 
having  the  use  of  any  house,  room,  or  place, 
who  snail  open,  keep,  or  use  the  same  for 
the  purpose  of  unlawful  gaming  being 
carried  on  therein,  and  any  person  who, 
being  the  owner  or  occupier  of  any  house  or 
room,  shall  knowingly  or  wilfully  permit 
the  same  to  be  opened,  kept,  or  used  by 
any  other  person  for  the  purpose  afore- 
said, and  any  person  having  the  care  or 
management  of  or  in  any  manner  assisting 
in  conducting  the  business  of  any  house, 
room,  or  place  ojjened,  kept,  or  used  for  the 
purpose  aforesaid,  and  any  person  who 
shaU  advance  or  furnish  money  for  the 
purpose  of  gaming  with  persons  frequent- 
ing such  house,  room,  or  place,  may  on 
summary  conviction  thereof  before  any  two 
justices  of  the  peace,  be  adjudged  by  such 
justices  to  forfeit  and  pay  such  penalty,  not 
exceeding  five  hundred  pounds,  as  to  such 
justices  snail  seem  fit^  and  may  be  further 
adjudged  by  such  justices  to  pay  such  costs 
attending  such  conviction  as  to  them  shall 
seem  reasonable.'' 

The  following  facts  were  admitted  or 
proved  before  us,  namely : 

1.  The  appellant,  who  keeps  a  shop 
wherein  he  sells  sweetmeats,  herbs,  and 
herb  beer,  had  on  his  shop  counter  an 
automatic  machine  working  on  the  penny- 
in-the-slot  system.  A  person  desinng  to 
work  the  machine  puts  a  pennv  in  the  slot 
and  then  pulls  down  a  spring  oy  means  of 
a  knob,  and  then  lets  the  Knob  go  suddenly, 
and  the  spring  flies  up  and  the  penny 
is  thus  sent  on  its  journey,  and  may  ^ 
into  one  of  seven  compartments.  If  it 
does  go  into  either  of  two  compartments 
the  penny  is  returned  to  the  sender.  If  it 
goes  into  one  of  four  compartments,  the 
penny  is  retained  in  the  machine,  and  the 
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sender  gets  nothing  for  it.  If  the  penny 
goes  into  the  centre  compartment,  the  Dulls- 
eye,  as  it  is  called,  the  sender  receives 
from  the  machine  a  ticket  entitling  him  to 
receive  from  the  appellant  two  pennyworth 
of  sweets,  or  it  may  be  cigars  or  cigarettes. 
The  identical  machine  in  question  has  been 
s^led  up  so  that  it  cannot  be  tampered 
with  without  breaking  the  seals,  and  it 
will  be  produced  in  court  on  the  hearing  of 
this  case. 

Police-inspector  Stansfield  proved  that  he 
visited  the  appellant's  shop  at  10.30  a.m. 
on  April  12th,  1902,  and  informed  the 
appellant  that  the  machine  was  a  gambling 
machine  and  that  complaints  had  been 
made  to  the  police  respecting  boys  spending 
their  money  on  it,  whereupon  the  appellant 
said  there  was  nothing  wrong  with  it.  The 
inspector  then  tested  the  machine  himself, 
placing  a  penny  into  the  slot  and  pulling 
the  spring.  The  penny  was  returned  to  the 
inspector  by  the  machine  in  the  first  in- 
stance on  three  different  occasions,  but  on 
pulling  the  spring  the  fourth  time  the  penny 
was  lost  and  he  received  nothing  in  return 
for  it.  He  thereupon  told  the  appellant 
that  if  he  continued  to  allow  the  machine 
to  be  used  he  would  .hear  more  about  it. 
The  appellant  replied  that  the  Northern 
Automatic  Company,  Limited,  from  whom 
he  bought  the  machine,  were  prepared  to 
back  him  up  and  that  he  should  continue  to 
use  it. 

Detective  Police-officer  Johnson  proved  : 
That  he  took  observations  of  the  appel- 
lant's shop  on  April  12th,  1902,  from 
7.30  p.m.  to  8.30  p.m..  and  that  during  that 
hour  twenty-three  ooys  and  three  men 
entered  the  shop,  and  that  he  saw  most 
of  the  boys  and  all  the  men  put  pennies 
into  the  slot  of  the  machine,  but  could  not 
say  which  of  them  lost  or  won.  That  the 
appellant  was  serving  in  the  shop  during 
the  time  named.  That  he  stopped  three  of 
the  boys  as  they  left  the  shop  and  they 
made  statements  to  him. 

Sidney  John  Mackenzie  proved  :  That  he 
was  sixteen  years  of  age  and  was  a  piecer 
in  a  cotton  mill.  That  he  had  no  parents, 
and  lived  in  lodgings  at  5,  Alfred  Street, 
Chadderton,  near  Oldham.  That  he  went 
to  the  appellant's  shop  about  8  p.m.  on 
Saturday,  April  12th,  1902,  and  put  three 
pennies  into  the  slot  of  the  machine,  two  of 
which  he  lost,  but  won  with  the  other, 
receiving  a  ticket  from  the  machine,  which 
he  exchanged  with  the  appellant  for  two 
pennyworth  of  sweets.  That  he  saw  a 
number  of  other  boys  put  pennies  into  the 
slot  of  the  machine,  some  ot  whom  lost  and 
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some  of  whom  won.  That  he  had  frequently 
visited  the  shop  for  the  purpose  of  using 
the  machine  and  that  he  thought  that  he 
had  won  more  than  he  had  lost.  That  the 
appellant  was  serving  in  the  shop  at  the 
time  he  was  there  on  April  12th,  1902. 

Joseph  Edward  Hardman  proved  :  That 
he  was  ten  years  of  age  ana  resided  with 
his  parents  at  17,  Factory  Fold,  HoUin- 
wooa,  Oldham  ;  that  he  went  to  the  appel- 
lant's shop  about  8  p.m.  on  Saturday, 
April  12th,  1902,  and  placed  a  penny  into 
the  slot  of  the  machine  on  the  counter  and 
had  a  try  for  the  bull's-eye,  but  lost  his 
penny.  That  the  appellant  was  present  in 
the  shop  at  the  time. 

Detective  Police-officer  Johnson  also 
proved :  That  he  took  observations  of  the 
appellant's  shop  on  Saturday,  April  19th, 
1902,  from  8  p.m.  to  9  p.m.,  and  that  during 
that  hour  he  saw  sixty-three  boys  enter  the 
shop  and  crowd  round  the  penny-in-the-slot 
machine.    That  he  saw  a  number  of  them 

Eut  pennies  into  the  slot  of  the  machine, 
ut  could  not  say  whether  they  won  or  lost. 
That  about  9  p.m.  three  youths  were  stand- 
ing near  the  appellants  shop-door  and 
appeared  to  be  tossing  up  to  determine 
which  of  them  should  co  into  the  shop  and 
put  a  penny  into  the  slot  of  the  machine, 
and  that  directly  afterwards  one  of  them 
went  into  the  shop  and  put  a  penny  into 
the  machine  and  lost  it.  The  other  two 
youths  afterwards  went  into  the  shop,  but 
he,  the  police-officer,  could  not  see  what 
they  did.  When  they  came  out  he  stopped 
them  and  they  made  statements  to  mm. 
That  the  appellant  was  serving  in  the  shop 
during  the  time  mentioned. 

Fred  Carter  proved  :  That  he  was  sixteen 
years  of  age,  and  was  an  iron  turner, 
residing  witti  his  mother  at  26,  Argus  Street, 
Hollinwood,  Oldham.  That  he  went  to  the 
appellant's  shop  about  9  p.m.,  on  Saturday, 
April  19th,  1902,  and  put  two  pennies  into 
the  slot  of  the  machine  for  himself,  and 
won  two  tickets  which  he  exchanged  with 
the  appellant  for  four  pennyworths  of 
sweets.  That  he  also  put  two  pennies  into 
the  machine  for  two  of  nis  companions  and 
lost  one  of  them,  but  won  a  ticket  with 
the  other.  That  there  were  a  number  of 
other  boys  in  the  shop  at  the  time,  some 
of  whom  he  saw  put  pennies  into  the  slot  of 
the  machine,  and  observed  that  some  of 
them  won  and  some  of  them  lost.  That 
he  had  frequently  visited  the  shop  and  won 
and  lost  pennies. 
Detective     Police-officer    Johnson     also 

{)roved :  That  he  was  passing  the  appel- 
ant's  shop  about  7  p.m.,  on  April  22nd, 
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1902,  when  he  saw  a  boy  put  a  ijenny  into 
the  slot  of  the  machine  and  lose  it.  When 
the  boy  came  out  he  stopped  him  and 
the  boy  made  a  statement  to  him.  That 
he,  the  detective,  afterwards  took  observa- 
tions of  the  shot)  from  8  p.m.  to  9  p.m.  the 
same  ni^ht,  ana  during  tnat  time  he  saw 
twenty-nme  boys  enter  the  shop,  most  of 
whoni  put  pennies  into  the  slot  of  the 
machine,  but  he  could  not  say  whether  they 
lost  or  won.  The  appellant  was  in  the 
shop  all  the  time. 

Udward  Ashton  proved  :  That  he  was 
fifteen  years  of  age,  and  worked  at  the 
Chamber  Colliery,  Oldham,  and  resided 
with  his  mother  at  201,  Manchester  Road, 
Hollinwood,  Oldham.  That  he  went  to  the 
appellant*s  shop  about  7  p.m.  on  Tuesday, 
April  22nd,  1902,  and  put  a  penny  into  the 
slot  of  the  machine  and  lost  it.  That  the 
aopellent  was  in  the  shop  at  the  time. 
ThiEtt  he  had  frequently  visited  the  shop 
and  made  use  of  the  machine,  sometimes 
winning  and  at  others  losing.  That  he  had 
often  seen  the  shop  crowded  with  boys 
and  seen  them  both  win  and  lose  when  they 
had  placed  pennies  into  the  slot  of  the 
machine.  He  had  seen  boys  lose  upwards 
of  a  shilling  and  win  only  one  ticket.  On 
one  occasion  he  saw  a  girl  put  a  penny  into 
the  machine  and  lose  it.  In  cross-examina- 
tion, some  of  the  boys  who  gave  evidence 
admitted  that  there  was  some  skill  in  work- 
ing the  machine,  and  that  a  i)erson  who  was 
accustomed  to  it  might  win  as  often  as 
he  lost. 

Having  regard  to  the  construction  of  the 
machine  ana  the  evidence  which  was  given 
before  us,  we  came  to  the  conclusion  that 
the  appellant  did  on  the  three  days  herein- 
before mentioned,  unlawfully  open,  keep, 
and  use  his  said  house  or  shop  for  the 
purpose  of  unlawful  gaming  being  carried 
on  therein  contrary  to  s.  4  of  the  Gaming 
Houses  Act,  1854,  and  imposed  a  penalty 
upon  him  of  108.  and  costs  in  respect  of 
each  of  the  three  informations. 

The  question  of  law  arising  on  the  above 
statements  for  the  opinion  of  this  honour- 
able court  is:  Whether  we  rightfully 
convicted  the  appellant  or  not  on  the  facts 
herein  stated?  If  this  honourable  court 
shall  be  of  opinion  that  our  determination 
was  correct  in  point  of  law,  then  the  con- 
victions are  to  stand.  But  if  our  deter- 
mination was  incorrect  in  point  of  law,  then 
the  convictions  are  to  be  quashed. 

Dated  this  2nd  day  of  October,  1902. 

John  F.  Andrew. 

J.  S.  Dronsfield. 

Thomas  Bolton. 

208 


67  J.  P.  252. 

Llewdlyn  Dames^  for  the  appellant.-— The 
conviction  is  wrong.  This  is  not  a  game  at 
all.  There  must  be  two  persons  whose 
luck  or  skill  is  pitted  against  one  another 
to  make  a  game.  But  even  supposing  it  is 
a  game  at  all,  it  is  a  game  of  skill.  The 
person  who  tries  the  machine  shows  his 
skill  in  using  the  requisite  amount  of  force 
to  send  the  penny  into  the  bullseve,  and 
the  evidence  shows  that  some  of  the  com- 
petitors were  more  skilful  than  others  in 
the  knowledge  of  the  amount  of  force  to  be 
supplied  and  the  method  of  doing  so.  There 
are  three  questions :  (1)  Is  the  use  of  the 
machine  gaming  at  all  ?  (2)  if  it  is,  is  it 
"  unlaT^-fm  gaming."  as  that  is  the  only 
thing  forbidden  by  tne  statute  %  and  (3)  even 
if  it  IS  unlawful,  did  the  appellant  keep  his 
shop  open  for  that  purpose  within  the 
meaning  of  the  Act  ?  In  Jenks  v.  Turpin 
(1884),  13  Q.  B.  D.  505  ;  49  J.  P.  20, 
Hawkins,  J.,  points  out  what  "  unlaw- 
ful gaming"  is,  that  it  is  either  playing 
at  games  which  are  made  "  unlawful*  by 
statute,  or  gaming  at  all,  even  at  lawful 
^mes,  in  a  common  gaming  house.  Gaming 
IS  playing  games  for  money  or  money's 
worth.  That  was  decided  in  Dyson  v. 
Masfm  (1889},  22  Q.  B.  D.  351  :  63  J.  P. 
262,  where  skittle  pool  on  a  billiard  table 
was  held  to  be  saming,  though  a  game  of 
skill ;  but  to  make  such  game  "  unlawful " 
it  must  be  placed  in  a  common  gaming 
house.  [He  referred  to  Russell  on  Crimes, 
vol.  i.,  p.  291  (6th  ed.).]  If,  therefore,  the 
came  in  question  here  is  not  an  "unlaw- 
ful gytme,"  playing  at  it  cannot  be  "  unlawful 
gaming"  unless  played  in  a  common  gaming 
ouse.  There  is  no  definition  of  a  coinmon 
gaming  house  in  the  Act,  but  can  it  be 
contended  that  this  sweetmeat  shop  is  a 
common  gaming  house?  It  is  clear,  how- 
ever, that  to  constitute  a  common  gaming 
house  there  must  be  circumstances  of  enor- 
mity and  extravagance  about  it,  such  as 
drawing  together  great  numbers  of  dis- 
orderly persons  and  causing  ^eat  tempta- 
tions to  idleness.  This  is  pointed  out  by 
Hawkins,  J.,  in  Jenks  v.  Turpin^  supra^ 
where  he  refers  to  Hawkins'  rieas  of  the 
Crown,  bk.  i.,  c.  76,  s.  6  (7th  ed.)  ;  JRex  v. 
Bogier  (1823),  1  B.  &  C.  272  ;  2  D.  &  R, 
431  ;  Bl.  Comm..  vol.  iv.,  c.  13,  s.  8,  p.  171 
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i6th  ed.).    There  is  no  extravagant  gambling 
lere  or  any  such  circumstances  of  enor- 


mity or  excess  as  would  make  this  shop  a 
common  gaming  house.  Then  this  is  not 
one  of  the  games  made  unlawful  by  statute. 
At  common  law  the  playing  at  any  game 
was  legal  and  permissible  (11  Co.  Rep.  87). 


MAGISTERIAL  GASES. 


Fielding  v.  Tuener. 

The  statute  33  Hen.  8,  c.  9,  made  certain 
games  unlawful  for  the  common  folk  to 
pla^  at  in  order  that  they  might  devote 
their  time  to  the  advancement  of  archery. 
Then  16  Car.  2,  c.  7,  and  9  Anne,  c.  14, 
both  now  repealed^  dealt  with  excessive  or 
fraudulent  gambling.  Then  12  Geo.  2, 
c.  28  ;  13  Qeo.  2,  c.  19,  and  18  Geo.  2,  c.  34, 
all  made  certain  games  "  unlawful  ^mes." 
Then  8  <k  9  Vict.  c.  109,  amended  the  law 
concerning  games  and  wagers.  This  re- 
I>ealed  the  Act  of  Hen.  8  as  to  the  prohibi- 
tion against  games  of  mere  skill,  and  s.  2 
of  that  Act  defines  what  evidence  shall,  in 
default  of  other  evidence,  be  sufficient  to 

grove  that  a  house  is  a  common  naming 
ouse,  viz.,  to  prove  "that  such  place  is 
kept  or  used  for  playing  therein  at  any 
unlawful  game,  and  that  a  bank  is  kept 
there  by  one  or  more  of  the  players,  exclu- 
sively of  the  others,  or  that  the  chances  of 
any  game  played  thereiif  are  not  alike 
favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other 
person  by  whom  the  game  is  managed,  and 
against  whom  other  players  stake,  play,  or 
bet"  None  of  those  circumstances  are 
found  in  the  present  case.  The  shop  is  not 
kept,  opened,  or  used  for  the  gambling. 
The  i)eople  co  there  with  a  view  to  be  cus- 
tomers of  tne  shop^  and  not  to  gamble 
at  the  machine,  which  is  a  mere  adjunct, 
and  where  the  prizes  are  money's  worth  of 
articles  sold  in  the  shop. 

B.  B.  D,  Adand,  for  the  respondents. — 
The  appellant  does  "  open,  keep,  and  use  " 
this  snop  for  illegal  sampling.  Jenks  v. 
Turpin,  supruy  is  a  decision  clearly  con- 
trary to  the  appellant's  contention.  [He 
wa.s  stopped  on  this  point,  and  the  court 
intimatea  they  only  wanted  to  hear  him  on 
the  question  whether  what  was  done  was 
unlawful  gamin|g.]  A  ^ame  is  "unlawful 
gaming"  if  it  is  played  (1)  in  a  common 
gaming  house,  or  oecause  (2)  it  is  contra 
banoa  mores,  it  is  not  material  to  consider 
what  is  the  amount  of  the  stakes,  or  even 
whether  money  is  lost  or  won.  The  Act  of 
Hen.  8  prohibited  certain  games  as  inter- 
fering with  the  practice  of  archery,  and 
though  that  is  repealed  as  to  games  oi  skill 
by  8  &  9  Vict.  c.  109,  the  principle  still 
applies.  This  is  not  a  game  of  skill.  The 
spring  is  of  uncertain  strength  and  may 
vary  very  much  in  different  machines,  so 
that  experience  is  of  no  use.  This  shop  is 
a  common  gaming  house.  Though  there  is 
no  banker,  yet  the  chances  of  tne  players, 
including  among  the  players  the  appellant, 
as  he  is  the  person  against  whom  they 
staked  by  putting  pennies  in  the  machine, 
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are  not  equal.  SanUmgeli  v.  N&ilson^  [1900] 
3  Fraser  (Just.  Cas.^  13,  does  not  apply 
in  this  case,  as  that  decision  turned  on  the 
construction  of  a  different  Act  of  Parlia- 
ment. 
Llewdlyn  Dames,  in  reply. 

Cur,  adv,  vtdt. 

The  judgment  of  the  court  (Lord  Alvee- 
STONE,  C.J.,  Wills  and  Channkll,  JJ.), 
was  read  by 

Lord  Alveestone,  C.J.— This  was  an 
appeal  from  a  conviction  by  the  Oldham 
magistrates  by  which  the  appellant  was 
convicted  under  s.  4  of  17  &  18  Vict.  c.  38, 
of  keeping  and  using  a  house  for  the  pur- 
pose of  unlawful  gaming.  Now  the  facts 
are  as  follows  :  The  appellant  keeps  a  shop 
wherein  he  sells  sweetmeats,  herbs,  and 
herb  beer,  and  has  on  his  shop  counter  an 
automatic  machine  working  on  the  penny- 
in-the-slot  system.  The  working  of  the 
machine  has  been  described  in  the  case  as 
follows :  A  person  desiring  to  work  the 
machine  puts  a  penny  in  the  slot  and  then 
lets  the  knob  go  suddenly,  and  the  spring 
flies  up  and  the  penny  is  thus  sent  on  its 
journey,  and  may  go  into  one  of  seven  com- 
partments. If  it  goes  into  either  of  two 
compartments  the  penny  is  returned  to  the 
sender.  If  it  goes  into  one  of  four  com- 
partments the  penny  is  retained  in  the 
machine  and  the  senaer  gets  nothing  for  it. 
If  the  penny  goes  into  the  centre  compart- 
ment (the  Duirs-eye  as  it  is  called)  the 
sender  receives  from  the  machine  a  ticket 
entitling  him  to  receive  from  the  appellant 
two  pennyworth  of  sweets,  or  it  may  be 
cigars  or  cigarettes.  It  was  proved  that  on 
the  days  in  question  a  number  of  boys  and 
some  men  put  pennies  into  the  machine 
with  varying  fortune,  sometimes  winning, 
more  often  losing.  Some  of  the  boys  who 
gave  evidence  admitted  that  there  was 
some  skill  in  working  the  machine,  and 
that  a  person  who  was  accustomed  to  it 
might  win  as  often  as  he  lost.  It  waj9 
argued  before  us  that  the  conviction  was 
wrong  on  the  ground  that  there  was  no 
evidence  of  unlawful  gaming  within  the 
section.  The  first  ground  on  which  this 
contention  was  founded  was,  that  if  a  game 
at  all,  the  use  of  the  automatic  machine  in 
question  constituted  a  game  of  skill.  We 
are  clearly  of  opinion  that  this  contention 
cannot  be  maintained.  In  the  proper  sense 
of  the  word,  skill  has  no  effect  upon  the 
act  done  by  the  person  who  puts  the  penny 
in  the  slot.  No  doubt  continuous  practice 
with  the  same  machine  might  enable  a 
person    to  acquire   knowledge  as   to   the 
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strength  of  the  particular  spring,  and 
thereby  enable  him  to  be  more  successful  in 
making  the  penny  fall  into  the  centre  com- 

gartment  than  in  the  case  of  a  person  who 
ad  not  the  same  practice  of  the  machine. 
On  the  first  and  probably  on  many  occasions 
it  is  a  pure  question  of  chance  in  which 
compartment  the  penny  will  fall,  no 
aim  can  be  taken,  and  it  is  not  unim- 
portant to  observe,  in  connection  with 
another  part  of  the  case,  that  there  are 
four  compartments  into  which  it  can 
fall  with  no  return  to  the  person  inserting 
it,  as  against  one  into  which,  if  the  penny 
falls,  it  will  enable  the  person  inserting  it  to 
receive  a  ticket  of  the  nominal  value  of  2d. 
It  was  then  argued  that  there  was  no 
unlawful  gaming,  because  there  was  no 
individual  who  completed  or  played  a 
game  with  the  person  who  inserted  the 
penny  in  the  slot.  This,  we  think,  involves 
a  fauacy.  There  are  many  lotteries  and 
games  of  chance  in  which  only  the  persons 
who  actually  stake  take  part,  but  here 
the  holder  or  owner  of  the  machine  may  be 
said  to  back  his  chance  of  the  money  falling 
into  one  of  the  four  compartments,  m  which 
case  it  will  be  retained  without  return,  as 

X'nst  the  centre  compartment,  out  of 
zh  alone  any  prize  can  be  drawn.  The 
keeper  or  owner  of  any  such  machine  backs 
his  chance  against  the  person  who  uses  it. 
Subsidiary  contentions  were  raised  that 
the  keeping  of  such  a  machine  in  a  shop  was 
not  keeping  or  usin^  a  room  for  the  pur- 
pose of  unlawful  gaming  within  the  section, 
but  we  are  clearly  of  opinion  that  if  the 
operation  was  unlawful,  the  appellant  was 
nghtly  convicted  of  keeping  the  room  for 
the  purpose ;  in  fact  the  only  substantial 
question  is,  whether  or  not,  assuming  the 
operation  to  constitute  gaming,  it  was 
unlawful  gaming  within  s.  4  of  the  Gaming 
House  Act,  1854  (17  <fe  18  Vict.  c.  38). 
That  Act  contains  no  definition  of  unlawful 
gaming,  but  it  refers  in  s.  2  to  the  Act 
8  <fe  9  Vict.  c.  109,  and  that  Act  enables 
us  to  ascertain  what  was  the  class  of  game 
or  transaction  which  was  considered  to 
be  unlawful.  The  preamble  of  that  Act 
recited  the  Act  of  Hen.  8  which  had 
undoubtedly  included  within  its  purview 
many  games  which  were  in  every  sense 
of  the  word  games  of  skill,  and  s.  1  repealed 
the  Act  of  Hen.  8  so  far  as  it  relates 
to  these  games.  Section  2,  which  dealt 
with  unlawful  gaming,  not  only  in  houses 
occupied  for  that  purpose  and  open  to  the 
public,  but  with  houses  which  were  alleged 
to  be  open  for  the  use  of  subscribers  only, 
enacted  that  in  default  of  other  evidence  it 
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should  be  sufficient  for  the  support  of  the 
allegation  in  any  indictment  or  information 
that  any  house  is  a  common  gaming  house 
to  prove  **  that  such  house  or  place  is  kept 
or  used  for  plajdng  therein  at  any  unlawful 
game,  and  that  a  bank  is  kept  there  by 
one  or  more  of  the  players  exclusively  of 
the  others,  or  that  the  chances  of  any  game 
played  therein  are  not  alike  favourable  to 
all  the  players,  including  among  the  players 
the  banker  or  other  person  by  whom  the 
game   is  managed,  or  against  whom    the 
other  players  stake,  play  or  bet,  and  every 
such  house    or   place  shall  be  deemed  a 
common  gaming  house.''    This  section   is 
somewhat  difficult  to  construe,  but  in  our 
opinion    it  does  indicate  that  a  game  in 
wnich  the  chances  are  not  alike  favourable 
to  all  the  players,  including   among   the 
players   the   person  by  whom  the  ffames 
are  managed  or  against  whom  the  players 
stake,  is  an  unlawful  game.     We  are  of 
opinion  that  the  operation  of  this  machine 
fails  within  that  aefinition,  and  that  that 
being  so,  the  operation  carried  on  was  one 
of  unlawful  gaming,  and  that  the  appellant 
knowingly  occupied  the  shop  and  permitted 
it  to  be  used  for  that  purp)ose.    We  were 
referred  by  Mr.  Llewellyn  Davies  to  the 
case  of  JenkB  v.  Turpin^  supra,  and  without 
saying  that  that  case  is  a  direct  authority  in 
favour  of  the  view  which  we  have  expressed, 
the  opinion  of  Hawkins,  J.,  at  p.  624,  and 
the  opinion  of  A.  L.  Smith,  J.j  at  pp.  632  and 
633,  support  the   view    which    we    have 
expressed.    With  regard  to  the  contention 
that  because  the  money  staked  was  only  IdL 
the  transaction  is  not  within  the  statute,  we 
are  clearly  of  opinion  that  the  smallness  of 
the  amount  is  not  a  conclusive  test,  but  that 
the  mischief  pointed  out  by  A.  L.  Smith,  J., 
of     unlawful     gaming     may    be    present 
although  the  stakes  are  small.    We   are, 
therefore,  of  opinion,  that  the  conviction 
shoidd  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Appeal  dismisied. 

Solicitors  for  the  appellant :  Keith  and 
Humphries. 

Solicitors  for  the  respondent:  Chester, 
Broome  and  Griffithes  for  H.  Booth  &  Son, 
Oldham. 
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London,  Edinburgh,  and  Glasgow  As- 
suBANCE  Co.,  Ltd.  v,  Partington. 

Life  insurance— Industrial  assurance  com- 
pany— Person  insuring  life  of  another — 
Policy  void— Claim  tor  return  of  pre- 
miums paid  under  void  policy — Life 
Assurance  Act,  1774  (14  Geo.  3,  c.  48), 
8.  1— Gaming  Act,  1845  (8  <fe  9  Vict. 
c.  109),  8.  18 — Collecting  Societies  and 
Industrial  Assurance  Companies  Act, 
1896  (59  ife  60  Vict.  c.  26),  s.  7. 

Summary  jurisdiction  —  Practice  —  Case 
stated— Objection  to  jurisdiction  not 
taken  before  justices — Knight  v.  Hal- 
liwdl  (1874),  38  J.  P.  470  ;  L.  R.  9  Q.  B. 
412,  followed. 

Where  a  person  has  effected  vnth  an  indus- 
triajC  oMurance  company  an  insurance 
on  the  life  of  another^  and  afterwards^ 
upon  finding  that  the  policy  is  void  for 
UHxnt  of  insuraMe  interest,  claims  the 
return  of  premiums  j)aid  by  him  on 
the  ground  that  the  phlicj/  is  void,  the 
court  of  Sfummary  jurisdiction  for  the 
place  where  the  person  resides  ha>s  no 
jurisdiction  under  s,  7  of  the  Collect' 
ing  Societies  amd  Industrial  Assurance 
Companies  AcU  1896,  to  determine  such 
elavnt,  cm,  the  claimants  ccLse  being  that 
there  never  was  a  valid  insurance,  he 
cannot  say  that  he  uhis  a  ^^ person 
insured"  within  the  meaning  of  that 
section. 

The  objection  that  there  uku  no  jurisdiction 
in  the  justices  may  be  taken  before  the 
Divisional  Cofwrt,  although  not  taken 
before  the  justices,  and  no  Question  ha^ 
been  left  by  the  justices  on  me  point 

Case  stated  by  justices  of  the  peace  in 
and  for  the  county  of  Lancaster. 

At  the  court  of  summary  jurisdiction 
held  at  the  county  police  station  in  Castle 
Street,  Bolton,  in  the  county  of  Lancaster, 
in  ana  for  the  petty  sessional  division  ot 
Bolton,  on  June  19th,  1902,  a  claim  was 
preferred  by  the  resi)ondent  against  the  ap- 
pellants, an  industrial  assurance  company 
within  the  meaning  of  the  Collecting 
Societies  and  Industrial  Assurance  Com- 
panies Act,  1896  (59  k  60  Vict.  c.  26),  claim- 
ing the  return  of  the  sum  of  £4  12«.,  being 
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the  amount  of  premiums  paid  by  the  re- 
spondent to  the  appellants  under  a  policy  of 
insurance  issued  by  the  appellants  to  the 
respondent  on  the  life  of  one  John  Thomley, 
dated  July  24th,  1900. 

The  said  claim  was  heard  and  determined 
by  us  (the  said  parties  respectively^  being 
then  present),  and  upon  such  heanng  the 
appellants  were  by  us  ordered  to  pay  the 
respondent  the  sum  of  £4  12«.  for  debt,  and 
£2  18«.  Qd,  for  costs,  making  together  the 
sum  of  £7  \0s.  6d,,  subject  to  the  following 
case. 

1.  The  respondent  was  called  and  in  his 
evidence  said:  I  reside  at  Westhoughton 
and  am  a  newsagent  and  tobacconist.  In 
July,  1900,  Thomas  Greenhalgh  came  to  see 
me  and  asked  me  if  I  could  find  lum 
another  member.  I  said  I  could  find  him 
another  member,  my  uncle,  John  Thomlev, 
on  condition  that  they  could  take  him  witn- 
out  him  knowing,  as  I  should  not  like  to 
trouble  him.  Greenhalgh,  the  a^nt,  said : 
"  Yes,  we  can  take  any  relative  without  him 
knowing  anything  about  it."  He  also  said  : 
"  We  are  quite  wiUing  to  take  him.  We 
can  take  any  relative  no  matter  what  the 
relation  is."  The  argent  said  nothing  to  me 
about  insurable  interest  He  said  the 
policy  would  be  all  ri^ht  and  the  claim 
would  be  ^id  in  case  of  death.  On  these 
representations  I  said  I  would  insure.  A 
short  time  afterwards  he  came  again  and 
said  :  "  We  have  made  inqmries  and  got 
age  and  all  particulars."  Me  then  asked 
me  to  sig^  the  proposal  form  produced  and 
I  signed  it.  I  do  not  know  whether  it  was 
fille^i  up  or  not  A  short  time  afterwards  I 
received  the  policy.  The  premium  was  1«. 
per  week,  ana  I  have  paid  £4  I2s,  up  to 
April  22nd  last  About  the  middle  of  April 
the  company  refused  to  pay  me  the  claims 
on  anotner  policy  where  uie  assured  had 
died,  on  the  ground  that  there  was  no 
insurable  interest.  I  did  not  know  any- 
thing about  insurable  interest  up  to  then. 
I  then  instructed  my  solicitors  to  apply  for 
a  return  of  the  premiums  in  this  case.  I 
was  then  served  with  the  lapsed  notice  pro- 
duced. I  did  not  think  I  was  doing  anything 
wrong  when  I  effected  the  insurance.  I 
understood  the  claim  would  be  paid  to  me, 
as  mjr  name  was  on  the  proposal.  In  cross- 
examination  he  said :  "  1  am  not  aware  of 
the  routine.  I  leave  the  matter  in  the  hands 
of  the  agent.  The  agent  was  present  when 
I  signed  the  proposal.  I  do  not  remember 
any  one  being  present  besides  the  agent 
Greenhalgh.  I  know  the  superintendent 
I  know  nothing  about  insurable  interest 
John  Thomley  is  a  caretaker  at  the  Congre- 
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gational  Schools,  Westhoughton,  and  is  my 
uncle  by  marriage.  I  was  asked  where 
he  lived,  but  I  do  not  know  whether  I  was 
asked  his  age.  I  know  that  the  agent  said 
he  had  been  to  Thomley.  I  insured 
because  the  agent  bothered  me." 

2.  The  respondent  called  before  us  the 
said  John  Thomley,  the  person  upon  whose 
life  the  assurance  was  effected.  In  his 
evidence  he  said  :  "I  live  at  Westhoughton. 
and  am  caretaker  of  the  Congregational 
Schools  there.  I  suppose  I  am  the  person 
insured  in  the  policy.  The  first  I  heard 
of  it  was  last  Monday.  I  do  not  remember 
anyone  coming  to  see  me.  I  have  never  had 
a  proposal  form,  and  was  never  asked  about 
one.  I  can  both  read  and  write.  I  have 
never  signed  one  or  made  a  mark  to  one." 
Cross-examined,  he  said :  "  I  do  not  know 
Greenhalgh  by  name,  but  I  have  seen  him 
somewhere.  I  do  not  remember  two  men 
coming  to  the  school  to  see  me  one 
afternoon  in  Julv,  1900.  I  have  seen  the 
superintendent,  out  I  do  not  know  him 
by  name.  I  have  no  recollection  of  these 
two  men  coming  to  see  me  at  any  time.  I 
have  never  made  a  mark  to  anything. 
I  always  sign  my  name  when  I  write." 
(To  the  Bencn).  "  I  never  heard  anything 
about  this  insurance  until  last  Monday.  I 
have  never  answered  anjr  questions  and  no 
one  ever  made  any  inquiries  with  reference 
to  the  insurance." 

3.  The  appellants  called  before  us  the 
said  Thomas  Greenhalgh  (the  agent)  and 
Samuel  Mellalien.  the  superintendent  of  the 
appellants  at  Westhoughton.  where  the 
parties  resided.  The  agent,  Tnomas  Green 
nalgh,  in  his  evidence  before  us  said :  "  I 
reside  at  Westhoughton,  and  am  a  spare 
time  agent  for  the  defendant  company.  I 
have  known  the  plaintiff  all  my  life  and 
have  bought  my  tooacco  from  him.  I  have 
heard  the  statement  made  by  the  plaintiff 
to-day.  When  I  went  to  the  shop,  Mr. 
Mellalien,  the  superintendent,  was  with  me. 
It  was  Friday  night.  We  asked  him  for 
business  in  the  same'  way  as  we  had  done 
before.  He  said  he  would  find  us  one,  his 
uncle  John  Thomley,  if  we  would  take  him. 
We  said  we  would  go  and  see  him.  I  filled 
up  the  form  produced  in  the  shop,  and  the 
plaintiff  gave  me  the  information.  I  got 
IMirticulars  from  the  plaintiff.  At  the  time 
that  the  proposal  was  signed,  all  was  filled 
up  except  the  age,  and  the  plaintiff  signed 
it.  I  saw  John  Thomley  at  the  Congre^- 
tional  Schools  about  7  p.m.  Mr.  Mellalien 
went  with  me  to  see  Thomley.  Nothing  was 
said  about  the  jwiyment  of  the  policy  moneys 
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to  theplaintiff.  This  is  his  last  policy.  We 
saw  Thornley  in  the  schoolroom  and  asked 
him  how  he  was.  He  made  his  mark  on 
the  proposal  form  while  we  held  it  on  the 
desk  for  him.  He  then  showed  us  round  the 
school.  The  plaintiff  told  me  that  Thornley 
was  his  uncle.  I  did  not  know  there  was  no 
insurable  interest."  Cross-examined,  he 
said  :  "  I  do  not  know  whether  I  mentioned 
the  matter  of  this  policy  the  day  before  the 
Friday.  I  was  almost  sure  I  should  get  it, 
and  that  was  the  reason  I  took  the  superin- 
tendent with  me.  I  will  not  swear  that  he 
did  not  say  that  he  did  not  want  us  to  see 
Thornley.  Some  part  of  that  proposal  form 
was  filled  up  in  the  superintendent's  office. 
Some  was  not  filled  up  when  the  plaintiff 
signed  it.  I  saw  Thomley  make  his  mark 
to  it.  I  did  not  read  over  the  questions  to 
Mr.  Thomley  before  he  made  nis  mark." 
(To  the  Bench).  "I  do  not  know  what 
people  have  an  insurable  interest.  If  thev 
are  relations  I  should  think  they  are  all 
right.  I  never  asked  Thomley  the  questions 
set  out  in  the  proposal  form." 

4.  Mr.  Mellalien  in  his  evidence  said  :  "I 
am  a  superintendent  for  the  defendant  com- 
IMiny.  I  went  with  the  agent,  Greenhalgh, 
on  tne  20th  July  1900,  to  the  plaintiff's  shop 
and  we  asked  him  if  he  could  find  us  a 
member.  He  said  he  could  find  us  his  uncle 
and  that  he  was  in  good  health.  He  said 
he  would  put  him  in  for  U.  per  week.  I  was 
under  the  impression  he  could  insure  his 
uncle,  and  that  he  (the  plaintiff)  had  an  in- 
surable interest.  We  went  to  his  uncle, 
John  Thornley,  who  made  his  mark  to  the 
proposal  form."  (To  the  Bench).  "We 
asked  the  plaintiff  if  he  knew  his  uncle's 
age,  and  he  said  *  No.'  The  answers  to  the 
Questions  in  the  proposal  form  had  been 
nlled  in  at  the  plaintiff's  shop  before  we  saw 
Mr.  Thomley." 

5.  It  was  contended  on  behalf  of  the  re- 
spondent that  the  respondent  having  no 
insurable  interest  in  the  life  of  the  person 
assured,  and  having  insured  on  the  repre- 
sentation of  the  agent  that  the  policy  was 
all  ri^ht  and  that  the  policv  moneys  would 
be  paid  to  him  on  the  deatn  of  the  person 
assured — that  the  respondent  having  relied 
upon  that  representation  was  entitledto  have 
the  money  paid  by  him  in  premiums  to  the 
appellants  retumed  to  him,  as  the  policy  was 
void  in  law,  and  the  appellants  were  not 
liable  to  pay  the  moneys  assured  by  the 
policv  in  case  of  death.  The  case  of  BritUh 
Worhnan*s  and  Oeneral  Asmrance  Co^ 
Limited  v.  Cwnlife  (1902),  18  T.  L.  R  426, 
602,  and  also  Anderson  v.  Thornton  (1863), 
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8  Ex.  426,  were  quoted  in  support  of  this 
contention. 

6.  It  was  contended  on  behalf  of  the  ap- 
pellants, that  there  was  no  case  for  the 
appellants  to  answer,  as  no  cause  of  a<;tion 
was  shown  by  the  particulars  of  claim ; 
that  no  misrepresentation  had  been  proved ; 
that  nothing  was  said  about  insurable 
interest  at  the  time  the  proposal  was 
effected,  and  the  respondent  having  had  no 
insurable  interest  in  the  life  assured  the 
policjr  was  a  wagering  policy  within  the 
meaning  of  the  statute  14  Geo.  3,  c.  48,  s.  1, 
and  8  &  9  Vict.  c.  109,  s.  18,  and  that  the 
premiums  were  forfeited,  as  decided  in 
noxDard  v.  Eefugt  FriefnMy  Society  (1886), 
54  L.  T.  (n.8.)  644;  that  the  respondent 
having  signed  the  declaration  and  warranted 
to  be  true  the  answers  to  the  questions 
contained  in  the  proposal  form,  and  the 
declaration  and  the  warranty  forming  the 
basis  of  the  contract,  the  respondent  was 
bound  by  the  same,  and  it  was  immaterial 
whether  he  had  read  the  proposal  form  or 
not,  and  the  case  of  Biggar  v.  Rock  Life 
Asmrance  Co.,  [1902]  1  K.  B.  516,  was 
quoted  in  support  of  this  contention.  It 
was  contended  that  the  case  of  the  British 
Workman* 8  and  General  Assurance  Co,,, 
Limited  v.  Cv/nliffe,  supra^  quoted  on 
behalf  of  the  respondent,  did  not  decide 
any  principle  of  law,  and  was  clearly 
distinguishable  from  the  present  ca^e  in 
that  in  the  case  before  us  the  agent  did  not 
know  whether  the  respondent  ^ad  or  had 
not  an  insurable  interest  in  the  life  assured, 
and  that  no  representation  was  made  by  the 
agent  as  to  insurable  interest,  and  that  in 
tms  case  the  proposal  form  containing,  inter 
alioy  a  declaration  that  the  respondent  had 
an  insurable  interest  in  the  life  proposed  for 
assurance,  was  warranted  to  be  true.  Our 
attention  was  i)articularly  called  to  con- 
dition 1  endorsed  upon  the  said  policy, 
which  reads  as  follows  :  "  All  statements 
made  and  acts  done  by  any  person  other 
than  the  proposer  in  connection  with  the 
proposal  and  warranties  within  referred  to, 
or  otherwise  in  connection  with  this  policy 
shall  be  deemed,  as  between  the  proposer 
and  the  company,  so  far  as  the  same  shall 
be  relevant  hereto,  to  have  been  made 
and  done  by  such  person  for  and  on  behalf  of 
the  proposer  ana  not  the  company.  This 
condition  applies  equally  although  such 
person  be  an  agent  of  the  company,  the 
authoritv  of  such  agents  being  hereby  ex- 
pressly declared  not  to  include  the  accept- 
ance of  proposals,  declarations  or  war- 
ranties, and  all  such  as  are  received  by  any 
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such  agent,  shall  be  deemed  to  have  been 
received  by  him  as  agent  for  the  proposer 
for  the  purpose  of  submitting  the  same  to 
the  company." 

7.  We  were  satisfied  that  the  evidence  of 
the  respondent  was  substantially  true,  but  we 
were  not  satisfied  that  the  assured,  John 
Thomley,ever  signed  or  made  his  mark  to  the 
proposal  form,  and  we  were  also  satisfied  that 
condition  1  on  the  policy  was  never  read  or 
explained  to  the  respondent,  nor  had  he 
his  attention  drawn  to  it.  We  were  also 
satisfied  that  the  proposal  form  was  filled 
up  by  the  appellants'  agent  and  then  signed 
by  the  respondent  without  being  read  over 
to  him.  We  were  also  further  satisfied 
that  both  the  respondent  and  the  appel- 
lants' agent  fully  believed  that  the  respon- 
dent had  an  insurable  interest,  and  that 
there  was  no  fraud  on  the  jwirt  either  of 
the  respondent  or  the  appellants'  agent,  and 
on  the  authority  of  the  case  of  the  British 
Workman* s  and  General  Assurance  Co.y 
Limited  v.  CvmZiffe^  supra,  before  quoted, 
we  came  to  the  conclusion  that  the  re- 
spondent had  effected  the  policy  and  paid 
the  premiums^  relying  on  the  assurance 
or  representation  of  the  agent  that  the 
policy  was  all  right  and  that  the  policy 
moneys  would  be  paid  to  him  on  the  death 
of  the  said  John  Thomley,  the  person 
assured  by  the  said  policy,  and  that  the 
respondent  was  entitled  to  the  return  of 
the  premiums.  We  agreed  that  the  case 
was  distinguishable  from  the  case  of 
Howard  v.  Refuge  Friendly  Society,  supra, 
and  we  held  that  the  case  of  Biggar  y.  The 
Rock  Life  Assuran>ce  Co.,  supra,  did  not 
apply,  and  we  gave  judgment  for  the 
amount  claimed. 

8.  The  questions  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
honourable  court  are : 

(1.)  Whether  any  such  cause  of  action  was 
sho^vn  upon  the  respondent's  particulars  of 
claim  as  to  have  entitled  us  to  make  the 
said  order. 

(2.)  Whether  we  were  right  in  holding 
that  the  representation  or  assurance  made 
by  the  agent  to  the  respondent  in  good  faith 
was  such  as  to  entitle  the  respondent  in 
law  to  have  the  contract  or  proposal  for 
assurance  set  aside,  and  to  have  the  moneys 
paid  as  premiums  under  such  contract  or 
proposal  returned  to  him. 

(3.)  Whether,  notwithstanding  the  decla- 
ration or  warranty  contained  in  the  contract 
or  proposal  for  assurance  signed  by  the  re- 
spondent, we  were  right  in  setting  aiside 
such  contract  or  proposal  as  having  been 
obtained  upon  the  representation  or  assur- 

213 


THE   JUSTICE   OP   THE   PEACE. 


London,  Edinbuegh,  and  Glasgow  As- 
surance Co.,  Ltd.  v,  Partington. 

ance  of  the  agent  that  the  policy  would  be 
all  right. 

(4.)  Whether  the  respondent  was  bound 
by  the  terms  and  conditions  in  the  said 
contract  or  proposal  for  assurance,  notwith- 
standing that  it  was  obtained  upon  the 
representation  or  assurance  of  the  agent  as 
aforesaid. 

(5.)  Whether  the  respondent  having  signed 
the  proi)osal  and  made  the  declaration  and 
warranties  therein  contained,  was  bound  by 
its  terms  and  conditions,  notwithstanding 
the  fact  that  he  did  not  read  the  same, 
and  was  not  aware  of  the  contents  pf  such 
document. 

9.  If  the  court  shall  be  of  opinion  that  the 
said  order  was  legally  and  properl]^  made, 
and  the  appellants  liable  as  aforesaid,  then 
the  said  order  is  to  stand  ;  but  if  the  court 
shall  be  of  opinion  to  the  contrary,  then 
the  said  order  is  to  be  reversed. 

Given  under  our  hands  this  8th  day  of 
September,  1902,  at  Bolton,  in  the  county 
of  Lancaster. 

J.  P.  Haslam. 

James  Nuttall. 

Jos.  Openshaiv. 

Walter  M.  Musgrave. 

The  proposal  form  was  headed  "  Indus- 
trial Brancn— Life  of  Another.  Particulars 
forming  the  basis  of  the  contract  required 
from  a  person  proposing  to  effect  an  in- 
surance with  the  above  company  on  tJie 
life  of  another  person.  Note. — It  is  essen- 
tial to  the  validity  of  the  assurance  that 
the  questions  be  answered  truly,  correctly, 
and  fully,  and  that  all  facts  which  are 
material,  or  may  influence  the  rate  of  pre- 
mium, be  disclosed." 

Questions  1  to  II  were  to  be  answered  on 
behalf  of  the  proposer  by  the  person  on 
whose  life  the  assurance  was  to  be  effected, 
and  these  questions  purported  to  be  an- 
swered by  John  Thormey,  and  signed 
by  him  by  making  his  mark.  The  sum 
assured  was  £9  12*.,  and  the  weekly  pre- 
mium was  I«. 

Declaration  by  the  piryposer, 

"  I,  the  person  described  in  the  answer  to 
the  above  question  No.  12,  do  hereby  pro- 
pose to  effect  an  assurance  with  the  Lonaon, 
Edinburf^h  and  Glasgow  Assurance  Com- 

Sany,  Limited,  on  the  life  of  the  person 
escribed  in  the  above  answer  to  question 
No.  Ij  in  the  sum  mentioned  in  answer  to 
question  No.  13,  in  accordance  with  this 
proposal,  and  upon  the  terms  and  condi- 
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tions  to  be  contained  in  such  |)olicy  as  shall 
be  granted  by  the  company  in  pursuance 
hereof.  I  declare  that  1  have  an  insurable 
interest  in  the  life  of  such  person  to  the 
extent  of  the  amount  proposed  to  be  assured. 
I  do  warrant  the  truth  of  all  the  statements 
and  information  given  by  me  in  this  pro- 
posal, and  also  that  no  material  information 
or  information  calculated  to  influence  the 
decision  of  the  directors  as  to  the  eligibility 
for  assurance  of  the  person  described  in  the 
answer  to  question  I,  has  been  withheld  or 
misleading  information  given ;  and  I  do 
further  agree  that  the  answers  given  to 
questions  1  to  11  inclusive  shall  oe  and  be 
deemed  to  be  warranties  as  to  all  the  infor- 
mation given  therein,  and  that  the  said 
person  described  in  the  answer  to  question 
No.  1  shall  be  deemed  to  be  my  agent  for 
the  purpose  of  making  and  giving  such 
warranties,  and  that  this  proposal,  declara- 
tion and  warranty  shall  be  the  basis  of  the 
contract  between  me  and  the  company — 
Dated  the  2l8t  July,  1900."  This  was 
signed  by  John  Partington  (the  respondent), 
and  underneath  was  written  toe  word 
"  Nephew." 

"Note.—  ...  All  proposals  are  made 
and  received  subiect  to  acceptance  or 
rejection  by  the  airectors,  and  all  assu- 
rances effected  with  the  company  are 
subject  to  the  conditions  expressed  in  the 
company's  policies  respectively." 

Condition  1  indorsed  on  the  back  of  the 
policy  is  already  set  out  in  the  case. 

Condition  2  provided  :  "  No  assurance 
shall  be  effected  with  the  company  by  any 
person  on  the  life  of  any  other  person 
wherein  the  person  effecting  the  assurance 
shall  have  no  interest,  or  by  way  of  gaming, 
wagering  or  speculation  ;  and  every  assu- 
rance made  contrary  to  the  meaning  hereof 
shall  be  null  and  void,  and  the  premiums 
paid  thereon  be  forfeited  to  the  company." 

The  Collecting  Societies  and  Industrial 
Assurance  Companies  Act,  1896  (59  k 
60  Vict.  c.  26),  provides  :  Section  1.  ^*This 
Act  shall  apply  to  every  such  (a)  friendly 
society  or  oranch,  whether  registered  or 
unregistered  (in  this  Act  referred  to  as  a 
collecting  society)  ;  and  (b)  person  or  body 
of  persons,  whether  corporate  or  unincorpo- 
rate,  granting  assurances  on  any  one  life  for 
a  less  sum  than  twenty  pounds  (in  this  Act 
referred  to  as  an  industrial  assurance  com- 
pany), as  receives  contributions  or  pre- 
miums by  means  of  collectors  at  a  greater 
distance  than  ten  miles  from  the  registered 
office  or  principal  place  of  business  of  the 
society  or  company,  and,  in   the  case  of 
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an  industrial  assurance  company,  at  less 
periodical  intervals  than  two  months  : 
Provided  that  nothing  in  this  Act  shall, 
except  as  ezpressljr  provided  thereby,  apply 
to  any  assurance  with  an  industrial  assurance 
company  the  premiums  in  respect  of  which 
are  receivable  at  greater  perioaicsd  intervals 
than  two  months. 

Section  7.  *'In  all  disputes  between  a 
collecting  society  or  industrial  assurance 
company  and  any  member  or  person  in- 
sured, or  any  person  claiming  through  a 
member  or  person  insured,  or  under  the 
rules,  that  member  or  person  may,  notwith- 
standing any  provisions  of  the  rules  of  the 
society  or  company  to  the  contrary,  apply 
to  the  county  court,  or  to  the  court  of 
summary  lunsdiction  for  the  place  where 
that  member  or  other  person  resides,  and 
the  court  may  settle  that  dispute  according 
to  the  provisions  of  the  Friendly  Societies 
Act,  1896." 

By  s.  1  of  the  Life  Assurance  Act, 
1774  (14  Geo.  3,  c.  48)  :  "  No  insurance 
shall  be  made  by  any  person  or  persons, 
bodies  politic  or  corporate,  on  the  life  or 
lives  01  any  person  or  persons,  or  on  any 
other  event  or  events  whatsoever,  wherein 
the  person  or  persons  for  whose  use,  benefit, 
or  on  whose  account  such  policy  or  policies 
shall  be  made,  shall  have  no  interest,  or  by 
way  of  gaming  or  wagering ;  and  that  every 
assurance  made  contrary  to  the  true  intent 
and  meaning  hereof  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever." 

Bjr  s.  18  of  the  Gaming  Act,  1845  (8  & 
9  Vict.  c.  109)  ;  "  All  contracts  or  agree- 
ments, whether  by  parole  or  in  writing,  bv 
wav  of  gaming  or  wagering,  shall  be  null 
and  void ;  and  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity 
for  recovering  any  sum  of  money  or  valu- 
able thing  alleged  to  be  won  upon  any 
wager,  or  which  shall  have  been  deposited 
in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been 
made." 

S.  T.  Evans,  K.C.  (Frank  Dodd  with 
him),  for  the  appellants.—  The  justices  had 
no  jurisdiction  to  entertain  this  claim  at  all. 
Their  only  jurisdiction  to  deal  with  the 
matter  is  statutory  and  arises  under  s.  7 
of  the  Collecting  Societies  and  Industrial 
Assurance  Companies  Act,  1896,  but  that 
section  does  not  apply  to  a  case  like  the 
pr^nt  The  policy  was  one  in  respect  of 
which  there  was  no  insurable  interest,  and 
under  the  Act  14  Geo.  3,  c.  48.  s.  1,  the 
contract  was  illegal  and  the  policy  was  a 
wagering  policy,  and  was  null  and  void ; 
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and  by  s.  18  of  the  Gaming  Act,  1845,  no 
action  can  be  brought  on  it.  The  premiums 
paid  under  it  cannot  be  recovered  unless  the 
company  have  done  something  to  estop 
themselves  from  setting  up  the  protection 
of  these  statutes,  but  tney  have  done 
nothing  which  would  estop  them.  They 
had  no  notice  that  the  policy  was  a  wager- 
ing policy ;  on  the  contrary  the  declaration 
signed  by  the  proposer  stated  that  there 
was  an  insurable  interest.  Premiums  jmd 
under  a  wagering  policy  cannot  be  recovered 
back  (Howard  v.  Befuge  Friendly  Society 
(1886).  54  L.  T.  (n.s.)  644).  The  justices  mis- 
took tneeflfectof  thedecisionin  jSW^wA  Work- 
man's and  General  Assurance  Compcmy^ 
Limited  v.  CmUiffe  (1902),  18  T.  L.  K.  425, 
502.  RoMEB,  L.J.,  there  said  that  the  pre- 
miums had  been  obtained  through  the  im- 
proper conduct  of  the  company's  agent  and 
for  that  reason  could  not  be  retained  by  the 
company.  There  are  two  grounds  of  dis- 
tinction between  that  case  and  the  present. 
Here  the  proposer  in  his  declaration  declares 
that  he  has  an  insurable  interest — which  is 
made  the  basis  of  the  assurance — and  he 
warrants  the  truth  of  all  the  statements  in 
the  proposal.  In  Cvmliff^s  Case^  supra^ 
there  was  no  such  declaration  of  insurable 
interest  and  no  such  warranty.  In  that 
case  the  agent  knew  that  the  proposer  had 
no  insurable  interest,  but  yet  assured  him 
that  the  policy  would  be  all  right.  Here 
the  agent  did  not  know  that  the  proposer 
had  no  insurable  interest.  He  was  the 
company's  agent  only  for  the  purpose  of 
receiving  and  forwarding  the  proposal,  but 
not  for  the  purpose  of  making  any  repre- 
sentations, and  tne  company  are  not  bound 
by  any  representations  made  by  him 
(Biggar  v.  Hock  Life  Assu/rance  Co,,  [1902] 
1  K.  B.  516). 

Alan  Macpherson,  for  the  respondent. — 
Biggar  v.  JKock  Li^fe  Assv/rance  Co,,  supra, 
is  really  not  in  point,  as  it  deals  witn  a 
totally  different  state  of  facts.  Cwidiff^s 
Com,  supra,  is  in  point,  and  cannot  be 
distinguished  from  thui  case.  The  agent 
gave  the  assurance  that  the  policy  would  be 
all  right,  and  he  was  a  person  on  whose 
judgnient  the  proposer  was  entitled  to  rely 
and  did  rely ;  ana  it  is  found  as  a  fact  that 
the  respondent  effected  the  policy  and  paid 
the  premiums  relying  on  this  representation 
of  tne  agent  that  the  policy  was  all  right. 
Howard  v.  Refuge  Friendly  Society,  supra, 
is  distinguishaole  upon  the  ground  that  in 
that  case  the  proposer  misrepresented  an 
important  fact,  that  he  had  the  concurrence 
of  nis  father  to  the  insurance  on  his  father's 
life.    That  was  vital  to  the  validity  of  the 
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insurance,  and  it  is  entirely  absent  here. 
This  policy  never  was  a  valid  policy ;  the 
company  never  were  under  any  risk  and 
there  was  no  consideration  for  the  policy  or 
payment  of  the  premiums,  and  they  can 
therefore  be  recovered  back.  [He  referred 
to  Anderson  v.  Thornton  (1853),  8  Ex.  425.] 

S,  T,  EtxinB.  K.C.,  in  reply. — The  justices 
had  no  jurisdiction  at  all  to  deal  with 
this  case.  The  want  of  iurisdiction  appears 
on  the  record,  and  where  it  so  appears 
on  the  record,  the  objection  can  be  taken, 
although  it  was  not  taken  before  the  justices 
and  although  no  question  has  been  left  to 
the  court  on  that  point.  The  respondent's 
case  really  is  that  by  reason  of  the  fact  that 
he  had  no  insurable  interest,  the  policy 
was  null  and  void  ah  initio,  and  that 
therefore  he  never  was  "a  person  insured" 
by  the  company.  The  justices,  therefore, 
had  no  jurisdiction  under  s.  7  to  deal  with 
the  case.  That  section  gives  the  justices 
jurisdiction  only  in  case  of  disputes  between 
an  **  industrial  assurance  company  and  any 
member  or  person  insured."  The  respon- 
dent's case  here  has  been  from  the  first  that 
he  is  not  a  person  insured  in  the  company 
at  all,  and  he  cannot  be  heard  to  say  that 
the  section  applies  to  him  as  a  person 
insured  with  tne  company.  It  has  been 
held  in  several  cases  with  regard  to  similar 
sections  in  the  Friendly  Societies  Acts,  that 
the  section  only  applies  to  disputes  between 
the  society  and  its  members.  {Prentice  v. 
London  (1875),  L.  R  10  C.  P.  679  :  39  J.  P. 
711 ;  WUli$  V.  Wells.  [1892]  2  Q.  B.  225  : 
56  J.  P.  775;  Falliser  v.  J)ale,  [1897] 
1  Q.  B.  257.) 

Macpherson,  in  reply. — The  objection  to 
the  jurisdiction  ou^ht  to  have  been  taken  at 
the  time,  and  as  it  was  not  taken  at  the 
timcj  it  was  waived.  No  objection  as  to 
the  jurisdiction  of  the  justices  was  taken 
before  the  justices,  or  was  raised  in  the 
contentions  of  the  parties,  and  no  question 
is  left  to  the  court  as  to  it.  Even  if 
there  were  no  jurisdiction  under  s.  7, 
the  objection  cannot  be  taken  now,  as  it 
was  not  taken  at  the  proper  time  before  the 
justices.  [Lord  Alvbrstone,  C.J.  —  In 
Knight  v.  Halliwell  (1874),  L.  R.  9  O.  B. 
412 ;  38  J.  P.  470,  it  seems  to  have  Been 
decided  that  the  court  will  hear  and 
determine  questions  of  law  arising  on  the 
facts  stated  by  justices,  although  they  were 
not  taken  before  the  justices,  or  expressly 
reserved  for  the  consideration  of  the 
court.] 

Lord  Alvbrstone,  C.J.— I  think,  speak- 
ing for  myself,  I  did  not  attach  sufficient 
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importance  to  this  point  as  to  the  jurisdic- 
tion of  the  justices  to  entertain  the  claim, 
when  counsel  for  the  appellants  opened  it. 
I  had  not  then  the  case  of  Knight  v.  Balli- 
welly  sujyroy  in  mv  mind,  and  I  was  under 
the  impression  that  we  had  only  to  deal 
with  the  points  raised  in  the  case.  The 
point  as  to  the  jurisdiction  of  the  justices 
IS  of  some  importance,  and  I  feel  that  we 
must  consider  it,  because  it  really  does 
guide  and  will  be  a  £[uide  to  justices  and  to 
county  courts,  sitting  as  such,  as  to 
what  their  jurisdiction  is  under  this  section. 
Therefore,  as  the  point  has  been  taken,  I 
do  not  think  we  can  deal  with  it  as  a 
matter  that  is  not  for  us  to  determine.  I 
express  no  opinion  on  the  other  points 
raised  by  counsel  for  the  respondent  beyond 
this,  that  I  am  not  prepared  to  say  that, 
assuming  that  the  justices  had  jurisdiction, 
their  decision  was  wrong  upon  the  merits. 
I  am  not  entitled  to  say  more  than  that 
at  present,  because  in  the  view  I  take  the 
appeal  will  succeed  upon  the  ground  that  the 
justices  had  no  jurisdiction.  The  real  claim 
made  by  the  respondent  is  to  recover  back 
the  money  paid  by  him  to  the  insurance 
company  as  premiums,  upon  the  ground 
that  there  never  was  a  contract  between 
himself  and  the  insurance  company.  In 
other  words  the  claim  is  a  common  law 
claim  to  recover  money  paid  under  a  mis- 
take of  fact  That,  as  it  seems  to  me,  is  the 
true  view  of  the  respondent's  legal  position. 
When  the  facts  are  ascertained  that  seems 
to  be  clear,  because  if  it  were  otherwise,  the 
respondent  would  be  setting  up  a  case  wnich 
he  could  scarcely  support  in  law,  that  there 
being  a  contract  between  the  parties,  and 
that  contract  being  open  to  an  objection 
in  law,  yet  he  (the  respondent)  was  still 
entitled  to  recover  back  tne  premiums  paid 
by  him.  My  view  being  that  his  case  is  one 
to  recover  money  paid  under  a  mistake  of 
faxst,  we  have  to  consider  whether  it  comes 
within  the  words  in  s.  7  of  the  Collecting 
Societies  and  Industrial  Assurance  Com- 
panies Act,  1896 :  "  In  all  disputes  between 
a  collecting  society  or  industrial  assurance 
company,  and  any  member  or  person 
insured,  or  any  person  claiming  through 
a  member  or  person  insured,  or  under  the 
rules,  that  member  or  person  may,"  and  so 
forth.  I  agree  with  the  contention  of 
counsel  for  the  appellants  that  that  looks 
like  a  section  whicn  was  intended  to  provide 
a  ready  means  of  determining  cUsputes 
between  societies  and  their  members,  or 
under  the  rules  of  the  societ^r;  and, 
although  the  point  did  not  arise  in  quite 
the  same  way  in  the  three  authorities  to 
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which  our  attention  has  been  called  by 
counsel  for  the  appellants,  I  think  it  has 
been  decided  that  persons  could  enforce 
their  common  law  nghts  in  cases  in  which 
a  person  who  was  refusing  these  common 
law  rights,  or  was  objecting  to  them,  was 
estopped  from  setting  up  that  the  persons 
so  attempting  to  enforce  their  common  law 
rights  were  members  of  the  society.  The 
same  principle  seems  to  me  to  apply  to 
a  person  who  is  not  a  member  of  the  society 
and  who  is  seeking  to  recover  back  money 
which  he  has  paid.  In  my  opinion,  there- 
fore^  if  this  point  had  been  taken  before  the 
justices,  it  ought  to  have  prevailed.  It 
seems  to  me,  however,  that  the  appellants 
ou^ht  not  to  get  the  benefit  of  this  from  the 
point  of  view  of  costs.  The  appellants 
nave  raised  a  large  number  of  points,  upon 
which  I  am  not  prepared  to  say  that  the 
respondent  was  wrong.  They  have  put 
their  case  on  those  points,  and  they  have 
come  before  this  court,  on  tnose  points,  and 
they  have  so  conducted  this  litigation  as  to 
involve  the  respondent,  the  claimant  in  the 
court  below,  in  very  large  costs.  I  think, 
therefore,  that  whether  we  strike  this 
appeal  out,  or  allow  it  on  the  ground  that 
the  justices  had  no  jurisdiction  to  entertain 
this  particular  dispute,  the  appellants  must 
pay  the  costs  thrown  away  by  the  way 
in  which  they  liave  conducted  the  case  in 
the  court  below,  and  in  not  taking  the 
objection  at  the  proper  time. 

Wills,  J. — I  agree  that  the  appellants 
must  pay  the  costs  for  not  taking  the 
objection  at  the  proper  time.  I  am  of  the 
same  opinion  on  tne  other  points. 

Channell,  J.— I  am  of  the  same  opinion. 
I  should  not  like  to  say  that  there  is 
any  ^  difference  between  the  Lord  Chief 
Justice  and  mvself.  but  I  should  not 
necessarily  say  that  tne  plaintiff's  cause  of 
action  here  was  for  money  paid  under  a 
mistake  of  fact.  It  is  sufficient  to  say  that 
the  cause  of  action  is  that  known  in  mw  as 
an  action  for  money  had  and  received  to 
the  plaintiff's  use,  which  the  plaintiff  is 
entitled  to  recover,  because  the  defendants 
(the  present  appellants)  have  obtained  it 
without  any  consideration  in  fact,  and  under 
circumstances  under  which,  in  my  opinion, 
they  are  not  entitled  to  keep  it.  But  we 
are  not  giving  a  definite  judgment  to  that 
effect.  That  is  my  view  of  the  matter, 
though  it  is  not  exactly  the  same  view  of  the 
transaction  as  that  taken  bv  the  Lord 
Chief  Justice.  For  myself,  I  do  not  think 
it  is  necessary  to  say  that  it  was  a  mistake 
of   fact.      In    the   case   which   has    been 
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referred  to  o(  British  Workman's  and  General 
Assurance  Co,^  Limited  v.  Cuntiffe^  supra^ 
I  ought  to  have  been  reported  to  have  said 
(18  T.  L.  R.  at  p.  426)  that  the  matter  was 
done  in  ignorance  of  "law,"  instead  of 
ignorance  of  "the  law"  in  that  case. 
Our  judgment  there  was  affirmed  in  the 
Court  of  Appeal  on  grounds  which  were 
different  from  but  not  inconsistent  with  the 
grounds  of  our  decision  in  this  court.  I 
thoroughly  agree  that  there  is  no  lurisdic- 
tion  in  this  case,  and  that,  whether  the 
appeal  is  struck  out  or  allowed  on  the 
ground  of  no  jurisdiction  in  the  justices,  it 
should  be  on  the  tenns  that  the  appellants 
pay  the  costs  thrown  away  by  their  not 
taking  the  objection  at  the  proper  time. 

Lord  Alvbrstone,  C.J.— I  should  like 
to  add  that  I  quite  agree  with  the  way 
in  which  my  brother  Channell  has  ex- 
pressed the  matter. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Wynne- 
Baxter  and  Kecble. 

Solicitors  for  the  respondent  :  Cunliffes 
and  Davenport. 
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April  3,  1903. 

SwiNBouRN  V.  Hammersmith  Borough 
Council. 

Metropolis  —  Defective  drain  —  Notice — 
Specification  of  work  to  be  done  — 
Resolution  of  borough  council— Notice 
of  order — Non-compliance— Metropolis 
Management  Act,  1856  (18  &  19  Vict, 
c.  120),  ss.  82,  85— Metropolis  Manage- 
ment (Amendment)  Act,  1862  (25  <k 
26  Vict.  c.  102),  s.  64. 

The  appellant  was  the  ovmer  of  certain 
premises.  On  February  6th,  a  notice 
was  served  on  hvm  under  the  Public 
Health  (London)  Act^  1891,  requiring 
him  to  aJbate  a  certain  nuisance,  being  a 
defective  drain  on  the  premises.  On 
February  l^th,  a  second  notice  was 
served  wnder  the  same  Act  reguiring 
him  to  abate  the  nuisance,  and  lay 
the  drain  in  accordance  with  the 
respondents^  regulations  and  the  byelaws 
of  the  London  Cotmty  Council,  On 
March  20^,  the  Public  Health  Com- 
mittee of  the  respondents  served  on  him 
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a  notice  under  the  Metropolis  Manajge- 
ment  AcU^  1855  and  1862,  that  the 
drain  wa^  defective^  and  requiring  him 
to  amend  the  same  by  executina  certain 
works  specified  in  detail  i/n  the  notice. 
The  appellant  in  April  executed  cer- 
tain re^xiirs  to  the  drain  which  he 
considered  sufficient^  hwt  they  were  not 
those  set  out  in  the  notice  of  lilarch  20^. 
On  June  18fA,  ike  public  health  com- 
mittee reported  to  the  respondents  that 
they  had  had  the  report  oj  the  inspector 
before  theni^  and  had  given  instructions 
for  the  statutory  notices  to  be  served  on 
the  appellant,  and  recommended  that 
a  notice  shoidd  be  served  on  the 
appellam^t  under  the  Metropolis  Manage- 
ment ilcf.  1855,  refjuirmg  him  to  execute 
such  works  as  might  be  necessary,  and 
that  in  the  event  of  non-compliance, 
jyroceedings  would  be  taken.  On  June 
I8th  the  respondents  adopted  this 
recommendation,  and  on  July  14,  a 
notice  was  served  on  the  appellant  to 
abate  the  nuisance  and  for  that  purpose 
to  do  the  works  specified  in  the  notice. — 
The  appellant  did  not  comply  with  such 
notice. 

Eeld,  that  the  notice  was  not  "  notice  of  an 
order  ^^  of  the  respondents  vrithin  the 
Act,  and  the  ajypellant  could  not  be 
convicted  of  non-compliance. 

Case  stated  by  justices  in  and  for  the 
county  of  London. 

At  a  petty  sessions  of  the  peace  holden  in 
and  for  the  division  of  Kensington,  in  the 
administrative  county  of  London,  on  August 
5th,  1902,  the  appellant  was  charged  by  the 
respondent  council  in  and  by  a  certain 
complaint  made  by  Horatio  Thompson, 
town  clerk  for  and  on  behalf  of  the  said 
council  for  that  he  had  made  default  in 
complying  with  the  requisition  of  a  notice 
dated  July  15th,  1902,  served  on  him  by  the 
said  Horatio  Thompson  requiring  him  so  to 
alter  and  amend  the  arain  of  certain 
premises  known  as  51,  Melrose  Gardens, 
Shepherd's  Bush  Road,  Hammersmith,  in 
the  county  aforesaid. 

At  the  hearing  of  the  said  complaint,  it 
was  proved  or  admitted  : 

That  the  appellant  at  the  time  of  the 
happening  of  tne  events  hereinafter  men- 
tioned, and  at  all  times  material,  was  the 
owner  of  certain  premises  known  as  51. 
Melrose  Gardens,  situate  within  the  said 
borough  of  Hammersmith. 

That  the  said  premises  were  built  in  or 
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about  the  year  1870,  and  were  then  con- 
structed in  accordance  with  the  provisions 
of  the  Metropolis  Management  Act  1855 
(18  &  19  Vict.  c.  120),  the  drainage  thereof 
being  constructed  and  provided  to  the 
satisfaction  of  the  then  vestry  as  required 
by  8.  75  of  the  said  Act 

That  the  respondent  council  is  the 
council  for  the  said  borough  under  the 
London  Government  Act,  1899,  and  by 
virtue  of  such  Act  succeeded  to  the  powers 
prior  to  the  coming  into  operation  of  such 
Act  vested  in  the  vestry  of  the  parish  of 
Hammersmith. 

That  on  or  about  Ft^bniary  5th,  1902,  a 
notice  under  the  Public  Health  (London)  Act, 
1891,  was  served  by  the  respondent  council 
upon  the  appellant  requiring  him  to  abate  a 
certain  nuisance,  being  a  defective  house 
drain  at  the  premises  aforesaid. 

That  on  or  about  February  19th,  1902,  a 
further  notice  under  the  last  mentioned  Act, 
in  respect  of  the  said  drain,  was  served  by 
the  respondent  council  upon  the  appellant, 
requiring  him  to  abate  the  said  nuisance 
and  to  relay  the  said  drain  in  accordance 
with  the  relations  of  the  respondent 
council  and  with  the  byelaws  of  the  London 
County  Council. 

That  in  consequence  of  a  report  made  to 
the  public  health  committee  of  the  said 
borough,  that  the  works  hereinafter  specified 
were  necessary  for  the  amendment  of  the  said 
drain,  the  public  health  committee  of  the 
said  borough  caused  a  notice  under  the 
Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  ss.  82,  85.  and  the  Metro- 
polis Management  (Amendment)  Act,  1862 
(25  <fe  26  Vict.  c.  102),  s.  64,  to  be  served 
upon  the  appellant,  that  the  said  drain  was 
defective  and  req^uiring  him  to  alter  and 
amend  the  same  within  seven  days,  and  for 
that  purpose  to  execute  the  said  works. 

That  in  or  about  the  month  of  April, 
1902,  the  appellant  executed  certain  repairs 
to  the  said  drain,  but  did  not  execute  the 
works  specified  in  the  said  notice  of  March 
20th,  1902. 

That  on  June  18th,  1902,  at  a  meeting 
of  the  council  the  said  public  health  com- 
mittee reported  to  the  said  council  that 
they  had  had  before  them  the  reports  of 
the  sanitary  inspectors  of  the  said  borough, 
and  had  given  directions  for  the  necessary 
statutory  notices  to  be  served  and  recom- 
mended to  the  respondent  council  that  a 
notice  be  served  under  the  Metropolis 
Management  Act,  1855,  ujwn  the  owner  of 
51,  Melrose  Gardens,  reauiring  him  to  exe- 
cute such  works  as  may  be  necessary  for  the 
amendment  of  the  drain  of  the  said  pre- 
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mises  which  is  in  bad  order  and  condition, 
and  that  in  the  event  of  such  notice  not 
being  complied  with  proceedings  to  be  taken 
against  him  for  the  recovery  of  the  penalties 
provided  on  that  behalf. 

That  at  the  said  meeting  of  the  respon- 
dent council  on  June  18th,  1902,  the  said 
council  duly  resolved  that  the  aforesaid 
recommendation  of  the  Public  Health  com- 
mittee be  adopted.  That  notice  in  writing 
dated  July  14th,  1902,  was  served  on  the 
appellant  on  July  16th,  1902,  in  the  follow- 
ing terms,  viz. : 

"  Borough  of  Hammersmith.  Town  Hall, 
Hammersmith,  W.,  14th  July,  1902. 

"Metropolis  Local  Management  Acts, 
18  &  19  Victoria,  chapter  120,  sections  82 
&  85  and  26  &  26  Victoria,  chapter  102, 
section  64. 

"To  Mr.  A.  Swinboum,  of  Mayville. 
Shafford  Road,  Twickenham,  the  owner  of 
certain  premises  situate  and  known  as 
No.  51,  Melrose  Gardens,  Shepherd's  Bush, 
Hammersmith. 

"Take  notice  that  whereas  upon  an  in- 
spection made  by  an  inspector  of  the  Ham- 
mersmith borou^  council  the  drain  thereof 
was  found  to  be  in  bad  order  and  condition, 
the  Hammersmith  borough  council  hereby 
require  you  to  alter  and  amend  the  said 
drain  within  seven  days  from  the  date 
hereof  and  for  that  purpose  to  execute  the 
following  works.  That  the  ground  be  opened 
the  required  depth  and  the  existing  house 
drain  taken  up,  and  an  approved  intercept- 
ing strap  be  fixed  to  the  sewer  side  of  the 
drain  in  forecourt.  That  an  inspection 
chamber  be  constructed  on  a  foundation  of 
ffood  cement  concrete  and  provided  with  a 
fresh-air  inlet  ventilator,  and  that  an  air- 
tight iron  cover  be  fixed  over  the  same 
chamber  at  the  ground  level.  That  a 
six-inch  stoneware  pipe  main  drain  be  lain 
on  six-inch  of  Portland  cement  concrete 
under  the  house,  the  joints  to  be  made 
with  Portland  cement.  That  an  inspection 
chamber  be  constructed  in  the  yard  outside 
the  watercloset  door  and  a  tight  cover  be 
fixed  over  the  same  at  the  ground  level 
and  that  a  four-inch  iron  (or  lead^  venti 
lator  be  fixed  to  the  same  chamoer  and 
carried  up  three  feet  above  the  highest 
eaves  of  tne  house.  That  a  four-inch  branch 
stoneware  pipe  drain  from  the  gully  trap 
under  the  sink  waste  pipje  and  from  the 
servants'  watercloset  be  laid  upon  Portland 
cement  concrete.  That  thejoints  of  all  the 
drain  pipes  be  made  with  Portland  cement 
md  the  same  branch  drains  be  properly  con- 
nected to  the  aforesaid  inspector  chamber. 
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That  a  four-inch  brass  thimble  be  fixed  on  to 
the  lead  soil  pipe  in  the  scullery  and  that  it 
be  connected  with  a  four-inch  pipe  to  a  Y, 
junction  fixed  in  the  main  drain,  or  to  the 
chamber  in  the  yard.  That  the  whole  of 
the  drain  be  covered  with  six  inches  of 
Portland  cement  concrete." 

That  the  defendant  made  default  in  com- 
plying with  the  requisitions  of  the  said 
notice  of  July  14th.  1902. 

It  was  contendea  on  behalf  of  the  appel- 
lant, (1)  That  no  notice  of  any  order  of  the 
respondient  council  to  execute  the  said  works 
had  been  served  upon  the  owner  or  occupier 
of  the  said  premises,  whereas  it  was  a  con- 
dition precedent  to  the  right  of  the  said 
respondent  council  to  recover  penalties 
under  s.  64  of  the  Metropolis  Mana^- 
ment  (Amendment)  Act.  1862,  that  notice 
of  such  an  order  should  have  been  served 
upon  the  said  owner  or  occupier.  Further, 
that  the  notice  dated  July  14th,  1902,  was 
not  a  notice  of  an  order  of  the  respondent 
council  within  the  meaning  of  the  said 
s.  64,  or  of  s.  211  of  the  said  principal 
Act,  1855,  and  that  by  reason  of  the  failure 
of  the  respondent  council  to  comply  with 
the  provisions  of  the  said  Acts  in  respect  of 
such  notice  we  were  bound  to  dismiss  the 
summons. 

(2)  That  the  respondent  council,  by  the 
said  notice  of  Juljr  14th,  1902,  in  declaring 
that  the  said  dram  was  in  bad  order  and 
condition,  and  requiring  the  appellant  to 
alter  and  amend  the  same  by  the  execution 
of  structural  works,  being  the  taking  up  of 
the  said  existing  drain  and  the  substitution 
therefor  of  a  new  system  of  drainage,  and 
by  specifving  the  details  of  the  works 
required  by  them  to  be  done,  were  acting 
in  excess  of  the  powers  conferred  upon 
them  by  s.  85  of  the  said  Act,  and  that  the 
said  notice  was  tUtra  vires, 

(3)  That  the  said  notice  was  not  a  notice 
in  the  terms  of  the  resolution  set  out  in 
paragraph  3  (8)  hereof,  but  was  a  notice  to 
the  appellant  to  execute  certain  works  not 
referred  to  by  the  terms  of  the  said  resolu- 
tion. Further,  that  no  notice  could  be 
given  to  the  appellant  except  in  the  said 
terms,  and  that  the  said  notice  was  bad. 

(4)  That  the  dniinage  byelaws  made  by 
the  London  County  Council,  under  s.  202 
of  the  said  Act  of  1855,  were  recognised  by 
and  binding  upon  the  respondent  council, 
and  where  the  requirements  of  th^  said 
notice  were  not  in  accordance  with  those 
of  the  said  byelaws  they  were  tUtra  vires 
and  the  notice  was  bad. 

(5)  That  the  appellant,  in  pursuance  of 
the  notice  dated  March  20th,  1902,  having 
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repaired  the  said  drain,  and  the  respondent 
council  having  taken  no  proceeaings  to 
enforce  the  execution  of  the  further  works 
required  by  the  said  notice,  or  by  the 
said  two  previous  notices,  they  were  now 
estopped  from  requiring  the  execution  of 
such  works.  Further,  it  was  not  open  to 
the  respondent  council  to  serve  the  said 
notice  of  July  14th,  1902,  and  to  take  pro- 
ceedings thereunder  while  prior  notices 
upon  which  proceedings  could  still  have 
been  taken  nad  been  served  upon  the 
appellant. 

On  behalf  of  the  respondent  council  it 
was  contended  that  the  notice  of  July  14th, 
1902,  was  a  notice  of  the  resolution  of  the 
respondent  council  of  June  18th,  1902,  and 
that  the  appellant  having  failed  to  comply 
with  the  requisitions  thereof,  had  neglected 
or  made  default  to  comply  with  an  order  of 
the  respondent  council  within  the  meaning 
of  s.  64  of  the  Metropolis  Management 
(Amendment)  Act,  1862.  That  the  reso- 
lution of  June  18th,  1902,  was  within  the 
powers  of  the  council,  and  one  which,  not 
having  been  appealed  from,  we  were  bound 
to  enforce,  and  that  the  respondent  council 
was  not  estopped  from  instituting  the  pro- 
ceedings before  us. 

Upon  the  said  hearing  we  found  as  a 
fact  that  the  defendant  had  been  duly 
served  with  the  notice  of  the  respondent 
council,  dated  July  14th.  1902,  to  execute 
the  said  works,  and  haa  made  default  in 
complving  witn  such  notice.  And  we 
hela  (1)  that  such  notice  was  a  notice  of 
an  order  of  the  respondent  council  within 
the  meaning  of  the  said  Acts,  and  that  the 
said  respondent  council  had  power  under 
the  said  Acts  to  require  the  execution  of 
the  works  set  out  in  the  said  notice,  and 
that  the  said  council  was  not  estopped  from 
enforcing  it,  as  contended  by  tne  appel- 
lant ;  (2)  that  the  said  notice  was  a  notice 
of  the  resolution  of  June  18th,  1902,  and 
the  requirements  of  such  notice  were  autho- 
rised by  the  terms  of  the  said  resolution  ; 
(3J  that  so  far  as  the  said  byelaws  were  ap- 
plicable the  said  requirements  of  the  said 
notice  of  July  14th,  1902,  were  in  accordance 
therewith  ;  (4)  that  the  complainants  had 
power  to  serve  the  said  notice  of  July  14th. 
1902,  and  that  they  were  not  estoppea 
from  so  doing. 

The  question  for  the  opinion  of  the  said 
court  is  whether  the  said  justices  were  cor- 
rect in  point  of  law  in  their  determination 
aforesaid. 

McLcmorrany  K.C.  (with  him  S,  Bevan\  for 
the  appellant.— By  s.  82  of  the  MetropoUs 
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Management  Act,  1856  (18  k  19  Vict, 
c.  120),  the  vestry  (whose  powers  are  now 
transferred  to  the  borough  council)  had 
power  to  authorise  the  inspection  of  orains, 
privies,  and  cesspools,  and  by  s.  85  it  was 
enacted,  that  if  upon  such  inspection  any 
drain  appears  to  oe  in  bad  order  or  con- 
dition, or  to  require  cleansing,  alteration, 
or  amendment  or  to  be  filled  up,  the  vestry 
or  board  shall  cause  notice  in  writing  to 
be  given  to  the  owner  or  occupier  of  the 
premises  upon  or  in  respect  of  which  the 
inspection  was  made,  requiring  him  forth- 
witn,  or  within  such  reasonable  time  as 
shall  be  specified  in  such  notice,  to  do 
the  necessarv  works,  and  if  such  notice  be 
not  complied  with  by  the  person  to  whom 
it  is  given,  the  vestry  or  board  may,  if  they 
think  fit,  execute  such  works,  ana  the  ex- 
penses incurred  by  them  in  so  doing  shall 
be  paid  to  them  oy  the  owner  or  occupier 
of  tne  premises.  And  by  s.  64  of  the  Metro- 
polis Management  Act,  1862,  it  is  provided, 
that  where  the  owner  or  occupier  refuse  or 
neglect  to  carry  out  the  works,  and  the 
vestry  or  board  may  execute  such  works 
and  recover  the  cost  incurred  thereby  in 
manner  provided,  and  in  the  case  of  any 
such  neglect  or  default  by  any  person  or 
persons  to  comply  with  the  order  of  any 
vestry  or  board  to  execute  any  works,  the 
person  or  persons  so  oflfending  shall  forfeit 
and  pay  to  the  vestry  or  board  a  sum  not 
exceeding  five  pounds,  and  also  a  further 
sum  not  exceeding  forty  shillings  for  every 
day  during  which  such  offence  shall  continue, 
to  oe  recovered  by  action  at  law  or  before  a 
lustice  of  the  peace  in  a  summary  manner, 
but  nothing  is  to  render  such  persons  liable  to 
be  proceeded  against  for  the  penalty  as  well  as 
for  the  costs  and  expenses  ol  the  work.  The 
borough  council  here  have  proceeded  against 
the  appellant  for  a  penalty,  and  in  order 
to  make  the  appellant  liable  they  have  to 
show  that  he  has  refused  to  comply  with  an 
order  of  the  borough  council  requiring  him 
to  do  the  workjs.  But  there  was  no  order 
here,  only  a  notice  which  was  not  notice  of 
an  order  of  the  borough  council.  Moreover, 
the  notice  itself  was  bad,  because  it  set  out 
in  detail  the  works  whicn  the  respondents 
thought  necessary  to  abate  the  nuisanoe. 
Under  s.  85  the  respondents  can  only  call 
upon  the  respondent  to  do  the  "  necessary 
works,"  but  that  does  not  mean  that  the 
respondents  have  power  to  require  a  new 
system  of  drainage  to  be  put  in.  The  notice 
is  similar  to  one  which  is  given  in  Sched.  iv., 
Form  A.  to  be  served  under  s.  94  of  the 
Public  Health  Act,  1875,  and  in  cases  under 
s.  96  of  that  Act  the  form  shows  that  the 
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work  in  that  case  must  be  specified.  The 
^reason  is  that  the  appellant  could  have 
appealed  from  an  order  to  quarter  sessions, 
but  from  the  notice  here  he  had  no  appeal ; 
the  result  is  therefore  to  deprive  the  appel- 
lant of  his  right  of  appeal,  and  to  have  the 
question  tried  which  ne  is  anxious  to  have 
tried,  namely,  whether  what  he  has  done  to 
this  drain  is  not  quite  sufficient  to  abate 
the  nuisance.  He  referred  to  Wood  v. 
MayoTy  etc.  of  Widnes,  [1898]  1  Q.  B.  463  ] 
62  J.  P.  117:  Clerkenwell  Vestry  v.  Feary 
(1890),  24  Q.  B.  D.  703  ;  64  J.  P.  676  ; 
Fulham  Vestry  v.  Solomon,  [1896]  1  Q.  B. 
198  ;  60  J.  P.  72. 

B.  G.  Glen,  for  the  respondents.— The 
notice  in  this  case  was  in  enect  a  notice  of 
what  the  resolution  of  the  borough  council 
was.  The  resolution  of  the  borough  council 
is  final,  subject  only  to  a  proper  appeal,  and 
the  magistrate  has  no  jurisdiction  to  enter 
into  the  question  whether  the  works  specified 
are  necessary  or  not,  or  reverse  the  decision 
of  the  sanitary  authority  (Vestry  of  St, 
John's,  Hackney  v.  Huttcm JlSdTi  1  Q.  B. 
210 ;  61  J.  P.  54)  ;  and  the  magistrates 
were  quite  right  therefore  in  their  decision 
in  this  case.  The  notice  here  is  in  the  form 
of  the  notice  of  an  order  in  Wood  v.  Mayor 
of  Widnes,  supra,  as  to  which  no  objection 
was  taken  in  that  case.  The  appellant 
ought  to  have  inquired  as  to  the  terms  of 
the  resolution  passed  by  the  borough  council 
if  he  wished  to  appeal  against  it. 

Lord  Alvebstone,  C.  J.— In  this  case,  on 
the  facts  stated,  I  do  not  think  this  order  to 
fine  can  be  enforced.  I  am  desirous  of  not 
expressing  any  final  opinion  as  to  what  can 
be  specified  under  s.  85  of  the  Act  of  1855, 
for  this  reason.  It  may  ultimately  be  very 
material,  because  Mr.  Majcmorran  has 
pointed  out  that  possibly  anv  difficulty  under 
that  section  has  oeen  cured  by  the  amend- 
ment of  the  machinery  of  the  Metropolis 
Management  Acts  so  far  as  this  remedy  is 
concerned.  All  I  say  is,  1  am  not  prepared 
to  hold  that  under  no  circumstances  can  the 
authority  specify  what  are  the  necessary 
works  under  s.  85.  But  I  am  quite  clear  of 
this,  that  in  order  to  enable  them  to  sue  for 
penalties  there  must  be  an  order  of  the 
sanitary  authority  which  would  be  subject 
to  appeal,  and  I  think  if  a  valid  order  is 
made  ai^  not  appealed  against  under 
ordinary  circumstances  the  magistrate  has 
only  to  see  if  the  order  which  is  a  valid 
order  has  b^n  obeyed.  In  this  case  they 
have  given  notice  to  do  certain  works.  The 
appellant  in  this  case  having  carried  out 
certain  other  works,  they  then  pass  a  resolu- 
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tion  that  the  drain  is  not  in  proper  order 
and  tell  him  to  do  the  necessary  repairs. 
Subsequent  to  that  a  notice  is  served  uix)n 
him  specifying  what  it  is  which  has  to  be 
done.  The  resolution  does  not  in  terms 
refer  to  that  notice,  or  to  the  facts  which 
had  been  previously  reported  to  them,  but 
it  says  he  is  to  do  sucn  works  as  may  be 
necessary.  Now  Mr.  Macmorran  says,  and 
for  the  purposes  of  this  case  it  is  possible, 
that  the  appellant  regarded  that  as  not 
a  valid  order,  and  therefore  did  nothing 
more,  because  he  did  not  consider  he  was 
bound  to  do  anything  and  he  could  not 
appeal  against  it.  He  wished  to  raise  the 
point  here.  After  that  nothing  was  necessary 
to  be  done.  That  matter  has  not  been  dealt 
with  by  the  magistrate.  The  magistrate 
has  simply  decided  against  him  and  con- 
victed him,  because  he  did  not  obey  the 
notice,  which  was  subsequently  brougnt  to 
his  knowledge,  or  served  upon  nira,  to  carry 
out  certain  works.  I  think,  at  any  rate,  it 
is  necessary  that  there  must  be  an  order  of 
the  council  requiring  him  to  do  certain 
things  which  can  be  appealed  against.  In 
this  case  I  am  not  satisned  that  there  was, 
and  therefore  I  think  this  conviction  cannot 
be  supported. 

Wills,  J.— I  am  of  the  same  opinion. 

Channell,  J.— I  agree. 

Solicitor  for  the  appellant :  J.  G.  Bullen. 
Solicitors  for  the  respondents :   Watson, 
Sons  k  Room. 
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April  2,  1903. 

Yabbicom  V,  Bristol  Brewery,  Limited. 

Local  government — Street  building  line — 
Removal  of  stone  window  sill — Part  of 
front  wall  "  taken  down  to  be  rebuilt 
or  repaired" — Liabilitv  of  owner  for 
work  done  by  builder  without  his 
orders  or  knowledge — Bristol  Improve- 
ment Act,  1847(10  «fe  11  Vict.  c.  cxxix.), 
ss.  17,  18,  20. 

The  ajypellants,  the  owners  of  a  beerhouse 
licensed  before  1869,  gave  orders  to  a 
builder  to  take  out  the  sashes  of  a 
vnmdow  and  alter  them.  The  builder, 
without  their  instructions  or  knowledge. 
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removed  the  stone  sill  of  the  vnndow 
and  substituted  for  it  two  courses  of 
brickwo7^k.  The  apjyellant  was  con- 
victed by  the  justices  for  an  offence 
under  s,  17  of  the  Bristol  Imiyrove- 
ment  Acty  1847,  because  he  had  'Haken 
dotvn  part  of  the  fr<mt  or  external 
wall  of  a  house  to  be  rebuilt  or  re- 
paired" and  had  7iot  rebuilt  the  said 
wall  in  accordance  with  the  jjrovisions 
of  the  section.  On  ajyjyeal  to  (quarter 
sessions  the  conviction  ivas  quashed  by 
the  Recorder, 

Held,  tJuit  whether  the  sUnie  sill  was  or  wa^ 
not  part  of  the  external  wall  of  the 
housCf  it  having  been  removed  without 
the  knowledae  of  the  appellants,  it  had 
not  been  taken  down  to  be  ^^  rebuilt  (yr 
repaired^'  and  that  the  decision  of  the 
Recorder  must  be  upheld. 

Case  stated  by  E.  J.  Castle,  K.C.,  Re- 
corder of  Bristol,  at  the  Bristol  Easter 
Quarter  Sessions,  1902,  on  an  appeal  against 
a  conviction,  dated  February  10th,  1902,  and 
made  by  two  of  his  Majesty's  justices  of  the 
peace  acting  in  and  for  the  city  and  county 
of  Bristol,  and  as  such  justices  being  the 
court  of  summary  jurisdiction  sitting  at  the 
court-house.  Bridewell  Street,  in  the  said 
city  and  county,  wherein  and  whereby  it  was 
allied  that  the  Bristol  Brewery  (Georges  <k 
Co.),  Limited  (hereinafter  called  the  respon- 
dents^, were  on  the  aforesaid  date  con- 
victed for  that  they,  the  said  respondents, 
were  then  and  at  the  times  mentioned  in 
the  said  conviction  owners  of  a  certain 
house,  called  the  "Jolly  Colliers"  beer- 
house, situate  in  West  Street,  Bedminster, 
in  the  said  city  and  coimty,  and  adjoining 
the  footway  of  West  Street  aforesaid,  and 
that  in  the  month  of  October,  1901^  a  part 
of  the  front  or  external  wall,  extenor  wall 
or  outer  boundary  of  the  said  house,  was 
taken  down  to  be  rebuilt  or  repaired,  the 
same  not  being  an  alteration  of  or  repair  to 
the  door  frame  or  the  window  frame,  and 
not  being  plastering  only.  And  that  there- 
upon the  surveyor  of  the  district  duly 
served  notice  upon  the  said  respondents 
requiring  the  whole  of  the  front  of  the  said 
house  to  be  erected  or  built  in  the  situation 
approved  of  and  determined  by  the  said 
surveyor,  with  the  concurrence  of  the  Im- 
provement Committee  of  the  council  of  the 
said  city  and  county,  to  be  most  convenient 
and  expedient  for  the  general  improvement 
and  advantage  of  West  Street  aforesaid  : 
and  that  from  October  23rd,  1901,  up  to  and 
inclusive  of  December  16th,  1901,  they, 
the  said  respondents,  unlawfully  did  omit 
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to  build  the  said  front  according  to  the  pro- 
visions of  the  Bristol  Improvement  Acts, 
1840  and  1847,  and  according  to  the  rule 
and  reflation  so  given  by  the  surveyor  as 
aforesaid  with  respect  to  the  said  house. 
And  thereupon  it  was  adjudged  by  the  said 
justices  that  the  respondents  should  be  con- 
victed, and  should  for  their  said  offence 
forfeit  and  pay  the  sum  of  sixpence,  to  be 
levied  by  distress  and  sale  of  the  said  re- 
spondents' goods  in  default  of  payment. 

The  appeal  was  heard  and  allowed  by  the 
Recorder  at  the  Easter  Quarter  Ses.sions 
for  the  said  city  and  county,  and  the  con- 
viction was  quashed  and  the  appellant  was 
ordered  to  pay  the  costs  of  ana  incident  to 
the  appeal,  subject  to  the  opinion  of  the 
Kin^s  Bench  Division  of  the  High  Court  of 
Justice  upon  the  following  case. 

1 .  The  appellant  is  the  district  surve3ror 
duly  appointed  by  the  council  of  the  city 
and  county  of  Bnstol  under  the  provisions 
of  s.  16  of  the  Bristol  Improvement  Act, 
1840 ;  and  the  respondents  are  and  were, 
at  the  times  material  to  this  case,  the 
owners  of  a  beerhouse  known  as  the  "Jolly 
Colliers,"  situate  in  West  Street,  Bedminster, 
in  the  said  city  and  county. 

2.  In  the  month  of  July,  1901,  the 
appellant,  as  such  surveyor  as  aforesaid  in 
accordance  with  the  provisions  of  the 
Improvement  Acts  of  1840  and  1847, 
determined  with  the  concurrence  of  the 
improvement  committee  of  the  council,  the 
situation  or  line  upon  which  buildings  in 
West  Street  aforesaid  should  be  erected  so 
as  to  be  most  convenient  and  expedient  for 
the  general  iniprovement  and  advantage 
of  the  street.  The  beerhouse  then  extended 
some  ten  or  twelve  feet  beyond  and  in 
front  of  the  said  line. 

3.  In  September  or  October,  1901,  the 
respondents  employed  one  Frank  Chown,  a 
builder,  to  do  certain  work  to  the  premises, 
and  imrticularly  some  >^  ork  to  one  of  the 
front  windows  of  the  nouse,  which  last 
mentioned  work  was  set  out  in  the  specifi- 
cation as  follows  :  "  Take  out  sashes  at  bar 
parlour  window,  remove  the  casings  and 
substitute  a  solid  fixed  sash  in  all  respects 
similar  to  that  of  the  bar,  with  the  excep- 
tion that  there  will  be  only  one  fanlight 
over  transom.  Glaze  with  one  pane  of 
i  inch  plate  glass  below,  and«Muranese 
glass  in  fanlight." 

4.  The  window  was  an  old-fashioned  one 
with  small  panes  and  sashes  and  rested 
upon  a  wooden  sill,  which,  in  its  turn,  rested 
upon  another  sill  made  of  freestone.  This 
last  mentioned  stone  sill  was    built   and 
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mortared    into    the    front    wall    of  the 
premises. 

5.  The  work  was  commenced  at  the 
"Jolly  Colliers"  on  October  21st,  1901,  and 
on  the  last  named  day  a  workman  in  the 
employment  of  the  said  Frank  Chown  took 
out  and  removed  not  only  the  window, 
window  frame  and  wooden  sill,  but  also  the 
aforesaid  stone  sill.  It  was  not  necessary 
for  the  execution  of  the  work  mentioned  in 
the  specification,  nor  was  it  intended  by  the 
said  Frank  Chown  or  the  respondents  that 
the  sill  should  be  taken  out,  and  the  work 
was  done  when  the  said  Frank  Chown  was 
absent  from  his*  business,  attending  the 
funeral  of  his  brother,  and  without  his 
knowledge  or  that  of  the  respondent's 
architect.  One  new  wooden  sill  was  then 
put .  in,  in  the  place  of  the  two  sills  so 
removed  as  aforesaid,  but  the  said  new  sill 
was  of  less  thickness,  and  left  a  space 
between  the  bottom  of  the  new  sill  and  the 
top  of  the  old  brickwork.  No  old  brickwork 
was  removed,  but  two  courses  of  new  bricks 
were  built  and  mortared  into  the  wall  to 
fill  up  the  space  caused  by  the  said  removal 
of  the  stone  sill. 

6.  No  notice  had  been  sjiven  by  or  on 
behalf  of  the  respondents  of  their  intention 
to  execute  the  work  as  required  by  s.  18  of 
the  Bristol  Improvement  Act,  1840. 

7.  On  October  22nd,  1901,  the  following 
notice  in  writing  was  served  on  the  respon- 
dents :  "  Colonel  P.  W.  O'Connor.  October 
22nd,  1901.  The  secretary  of  the  Bristol 
Brewery  (Georges  &  Co.),  Limited,  Bath 
Street.  Dear  sir,  *The  Jolly  Colliers' 
beerhouse,  West  Street.  The  Improvement 
Committee  and  Messrs.  Bristol  Brewery 
(Georges  <k  Co.),  Limited.  In  consequence 
of  your  having  commenced  alterations  of  the 
front  of  the  above  (without  notice),  you 
have  brought  the  premises  under  the  com- 
pulsory powers  of  the  Bristol  Improvement 
Act,  1840  and  1847,  and  I  have  therefore  to 
request  that  you  set  back  the  whole  front 
of  the  house  to  the  new  line  of  street 
shown  upon  the  accompanying  tracing. 
Yours  faithfully,  T.  H.  Yabbicom."  On 
the  said  notice  was  attached  a  plan  show- 
ing the  said  new  line. 

8.  On  the  same  day,  but  after  the  service 
of  the  above-mentioned  notice,  the  following 
notice  was  given  by  the  said  F.  Chown,  the 
master  builder,  to  the  appellant,  as  follows  : 

"I,  F.  Chown,  at  Pembroke  Street,  St. 
Paul's,  being  a  master  builder,  do  hereby 

g've  notice  that  I  intend  to  alter  the  shop 
ont,  the  property  of  the  Bristol  Brewery 
(Georges  <fe  Co.),  Ltd.,  situated  at  the  '  Jolly 
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Colliers,'  West  Street,  in  the  parish  of 
Bedminster.  As  witness  my  hand  this 
22nd  day  of  October,  1901. 

"  W.  Thatcher,  for  F.  Chown," 

but  at  this  time  the  said  alterations  had 
been  practically  completed. 

9.  The  respondents  failed  and  omitted 
altogether  to  comply  with  the  requirement 
of  the  appellant,  and  did  not  and  have  not 
since  set  oack  their  premises  in  accordance 
with  the  notice  of  October  22nd,  1901. 

10.  Information  was  therefore  laid  by  the 
appellant,  and  the  Justices  sitting  in  petty 
sessions,  after  hearing  all  the  evidence  and 
arguments,  convicted  the  respondents  as 
aforesaid,  and  the  respondents  appealed 
against  the  conviction  to  me  the  Recorder 
at  the  Bristol  quarter  sessions  on  April  14th, 
1902. 

11.  The  following  were  the  grounds  of 
the  respondents'  appeal  to  the  quarter 
sessions  :  (a)  That  the  Bristol  Improvement 
Acts,  1840  <fe  1847  do  not  aoply  to  the  street 
in  which  the  said  "Jolly  Colliers"  is  situate  ; 
(b)  that  the  alleged  taking  down  and  re- 
building was  not  within  the  meaning  of 
s.  17  of  the  said  Act  of  1849  ;  (c)  that  the 
alleged  taking  down  and  rebuilding  is  a 
protected  act  within  the  meaning  of  s.  18 
of  the  said  Act  of  1847  ;  (d)  that  in  any 
event  the  alleged  taking  down  and  rebuild- 
ing was  contrary  to  the  instructions  given 
by  us  the  undersigned  (viz.  the  present 
respondents)  to  the  master  builder,  and 
carried  out  without  our  knowledge  or 
authority,  or  that  of  the  master  builder  by 
a  servant  of  his,  and  that  we  are  not  guilty 
of  the  said  offence. 

12.  No  evidence,  other  than  letters, 
notices  and  other  documents  and  models, 
was  heard  by  me,  but  the  respondents  con- 
tended that  they  were  wrongly  convicted  of 
the  said  alleged  offence,  and  relied  upon  the 
foregoing  grounds  of  appeal.  The  api)el- 
lant,  on  the  other  hand,  contended  that  the 
respondents  were  guilty  of  the  said  offence 
of  omitting  to  build  the  front  of  their  pre- 
mises in  accordance  with  the  provisions  of 
the  said  Acts,  and  within  the  rule  and 
regulation  so  given  by  the  said  appellant  as 
such  surveyor  as  aforesaid,  with  respect  to 
the  said  house. 

13.  After  hearing  the  arguments  on  either 
side,  I,  the  said  Recorder,  did  thereupon 
adjudge  and  determine  that  the  respondents 
had  not  committed  any  offence  against  the 
provisions  of  s.  17  of  the  Bristol  Improve- 
ment Act  of  1847,  inasmuch  as  I  was  of 
0{)inion  that  they  had  not  taken  down  the 
said  stone  sill  with  the  intention  or  for  the 
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Eurpose  of  rebuilding  or  repairing,  but  it 
ad  been  taken  down  incidentally  in  the 
alteration  of  the  window  frame.  I  was 
further  of  opinion  that,  though  the  stone 
window  sill  had  been  taken  down,  yet  as  it 
had  been  taken  down  without  authority  bv 
a  person  who  thought  that  he  had  such 
authority,  this  was  not  a  taking  down 
within  the  meaning  of  the  said  section,  and 
I  thereupon  quashed  the  said  conviction 
with  costs. 

14.  In  view  of  my  said  opinion  the 
question  whether  the  said  stone  sill  was  or 
was  not  a  part  of  the  window  frame  within 
the  meaning  of  the  provisions  of  s.  18  of 
the  said  Act  of  1847  aid  not  appear  to  me 
to  be  material  but  if  the  court  snould  con- 
sider it  to  be  material  the  evidence  given  on 
either  side  before  the  justices  sitting  in 
petty  sessions  may  be  referred  to. 

15.  The  following  documents  are  to  be 
taken  as  part  of  this  case,  and  may  be 
referred  to  :  The  information  laid  by  the 
appellant,  December  16th,  1901 ;  the  con- 
viction, February  10th,  1902  :  notice 
by  the  appellant,  October  22na,  1901  ; 
notice  signed  W.  Thatcher,  for  F.  Chown, 
October  22nd,  1901 ;  letter  by  F.  Chown, 
October  23rd,  1901  ;  notice  by  appel- 
lants, October  24th,  1901  ;  notice  and 
grounds  of  appeal  to  quarter  sessions,  and 
the  whole  evidence  given  by  witnesses  on 
either   side  before  the  justices  sitting  in 

Eetty  sessions.  Also  two  models  produced 
y  the  appellants  at  quarter  sessions 
marked  by  me  "A."  and  "B."  respectively, 
and  one  j)roduced  by  the  respondents. 
The  question  for  the  opinion  of  the  court 
is  whether  I,  the  said  Recorder,  came  to  a 
correct  decision  and  determination  with 
respect  to  the  foregoing  case.  If  the  court 
shall  be  of  opinion  that  I  was  right  in  my 
said  decision  and  determination,  then  my 
order  auashing  the  said  conviction  with 
costs  snail  stand  confirmed ;  but  if  the 
court  shall  be  of  a  contrary  opinion,  then 
my  said  order  shall  be  set  aside  with  costs, 
and  the  decision  and  order  of  the  justices 
sitting  in  petty  sessions  shall  be  reinstated 
Edward  J.  Castle, 

Recorder  of  Bristol. 

The  Bristol  Improvement  Act,  1847  (10  & 
11  Vict.  c.  cxxix.),  s.  17,  enacts  :  "When 
any  part  of  the  front  or  external  wall  gable 
end  and  exterior  wall  shop  front  or  outer 
boundary  (whether  of  stone  timber  or  other 
materials)  of  any  houses  or  other  buildings 
already  erected  built,  standing,  or  being  m 
any  row  or  line  of  houses  or  otner  buildings 
or  in  or  adjoining  to  or  within  ten  feet  of 
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the  nearest  part  of  the  carriage  or  footway 
or  general  line  of  any  road,  street,  way,  lane 
or  other  passage  or  place  within  the  said 
city  or  county  (which  general  line  shall  be 
determined  by  the  surveyor  of  the  district 
in  which  such  houses  or  other  buildings 
may  be  situated)  shall  be  taken  down  to  be 
rebuilt  or  repaired,  the  entire  front  of  such 
front  or  external  wall,  gable  end,  exterior 
wall,  shop  front,  or  outer  boundary  shall  be 
built  or  rebuilt  or  repaired  as  the  case  may 
be,  so  that  such  entire  wuU  or  boundary  shall 
be  carried  up  perpendicularly  (except  such 
projections  as  are  hereinafter  mentioned) 
and  shall  range  on  the  general  line  (to  be 
determined  by  the  said  surveyor)  of  the 
front  walls  of  buildings  in  such  row  or  line 
of  houses  road  street  way  lane  or  other 
passage  or  place  or  shall  be  erected  or  built 
in  sucn  other  situation  as  the  said  surveyor 
shall,  with  the  concurrence  of  the  said  im- 
provement committee,  approve  of,  or  shall 
determine  to  be  most  convenient  or  ex- 
pedient for  the  general  improvement  or 
advantage  of  such  road,  street,  way,  lane,  or 
other  passage  or  place  as  aforesaid  and 
whether  any  such  decision  of  the  said  sur- 
veyor may,  in  cases  where  a  former  building 
or  wall  has  stood  on  any  portion  of  the 
same  ground,  cause  such  wall  or  boundary 
to  be  advanced  nearer  to  or  thrown  back 
further  from  the  carriage  or  footway  of 
such  road,  street,  way,  lane,  or  other  passage 
or  place." 

Section  18.— "Provided  always  that  in 
any  case  where  it  shall  be  necessary  that 
only  a  part  of  such  front  or  external  wall 
gable  end  or  shop  front  shall  be  taken  down 
to  be  rebuilt  or  repaired,  it  shall  be  lawful 
for  the  surveyor  of  the  district,  with  the 
consent  of  the  improvement  committee,  to 
dispense  with  the  remaining  part  of  such 
front  or  external  wall  gable  end  or  shop 
front  being  taken  down  ;  provided  that  no 
such  taking  down  of  any  such  wall  gable 
end  or  shop  front  as  aforesaid  shall  be 
necessary  wnere  only  any  plastering  is  re- 
paired or  door  or  window  frames  altered 
or  repaired." 

Section  20. — "  When  any  house  or  build- 
ing shall  be  in  whole  or  in  jmrt  built, 
altered,  amended,  or  rebuilt  pursuant  to 
any  of  the  provisions  herein  contained  and 
the  front  or  external  wall  thereof  shall,  at 
the  request  or  under  the  direction  of  any 
such  surveyor  as  aforesaid,  be  set  back 
within  the  external  line  of  the  land  or 
ground  belonging  to  the  owner  or  pro- 
prietor of  any  such  house  or  building,  flien 
and  in  any  of  such  cases  it  shall  be  lawful 
for  the  said  mayor,  aldermen  and  burgesses 
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and  they  are  hereby  required  by  and  out  of 
the  borough  fund  for  the  said  city  and 
county  to  tender  and  make  full  compensfi- 
tion  to  such  owner  or  proprietor  for  the 
value  of  the  land  or  ground  which  such 
owner  or  proprietor  may  be  thereby  de- 
prived of." 

Foote,  K.C.  {D,  Metcalfe  with  him),  for 
the  appellants. — The  Recorder  was  wrong 
in  quashing  the  conviction  against  the 
respondents  for  omitting  or  neglecting  to 
set  back  an  old  house  in  a  street  which  is 
being  widened  for  the  public  benefit,  con- 
trary to  the  Bristol  Improvement  Act, 
1847.  The  respondents  took  out  a  stone 
window  sill,  and  two  courses  of  brick  work 
were  put  in  instead  without  the  consent  of 
the  corporation.  It  is  true  that  this  was 
done  by  the  builder  without  the  knowledge 
or  consent  of  the  respondents,  but  they 
acquiesced  in  it  and  have  reaped  the  benefit, 
and  must  therefore  be  held  liable.  The 
proviso  to  s.  17  only  dispenses  with  the 
consent  of  the  corporation  when  plastering 
is  repaired  or  doors,  or  window  frames 
altered  or  repaired.  In  this  case  the  stone 
sill  is  not  part  of  the  wind6w  frame  at  all. 
It  is  part  of  the  external  front  of  the  house, 
and  tnerefore  comes  within  the  provisions 
of  s.  17.  The  finding  of  the  Recorder  as  to 
intention  or  purpose  is  wrong;  it  is  the  act 
that  brings  on  those  who  do  it  certain  conse- 
quences quite  apart  from  any  intention  or 
purpose  in  doing  it. 

Macmorrany  K.C  ( Weatlierley  with  him), 
for  the  respondents.— This  house  is  a  beer- 
house licensed  before  1869,  and  therefore 
haa  a  special  value  to  the  respondents.  If 
it  were  to  be  held  that  in  consequence 
of  what  was  done  the  front  wall  must  be 
pulled  down  and  set  back,  there  would  be 
no  room  to  rebuild  it  at  all ;  and  the  com- 
pensation that  the  respondents  would  get 
would  be  under  s.  20  for  the  value  of  the 
land,  and  the  respondents  would  ^et  no 
compensation  for  the  loss  of  the  licensed 
premises.  [He  was  stopped.'] 

Lord  Alveestone,  (IJ.— Whatever  may 
be  the  proper  effect  to  be  given  to  Mr.  Footes 
most  clear  and  lucid  argument  in  a  case  to 
which  it  would  apply,  I  am  yet  of  opinion 
that  the  one  fact  mentioned  in  this  case, 
which  is  that  the  stone  sill  was  never 
intended  to  be  taken  out,  but  was  taken  out 
by  mistake,  and  was  no  part  of  the  altera- 
tion of  the  window,  is  sufiicient  to  prevent 
our  being  able  to  interfere  with  the  decision 
of  the  Recorder.  I  think,  at  any  rate, 
Mr.  Foote  must  bring  into  the  case  that  a 

Sart  of  the  front  external  wall  is  taken 
own  to  be  rebuilt  or  repaired.     I  agree 
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that  that  means,  as  he  says  it  does,  that  it 
is  to  be  put  back  again.  It  means  that  the 
object  is  to  take  out  the  thing  to  rebuild  or 
repair  it.  There  must  be  some  intention  to 
carry  out  that  operation  in  order  to  give 
rise  to  the  furtner  consequences  which 
follow  on  the  other  sections.  I  can  well 
imagine  that  this  point  may  be  raised  in 
other  cases,  but  it  seems  to  me  in  this 
particular  case  it  is  sufficient  to  say  that 
the  decision  of  the  Recorder  is  right. 
Wills  and  Channell,  JJ.,  concurred. 
Appeal  dismissed. 

Solicitor  for  the  appellant  :  Town  Clerk 
of  Bristol. 

Solicitors  for  the  respondents :  F.  J.  Tarr  & 
Sons,  Bristol. 
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Wilson  v,  Playle. 

Sale  of  food  and  drugs — Adulteration — 
Milk  purchased  under  special  warranty 
-^**  Without  accepting  any  responsi- 
bility after  delivery '*— Sufficiency  of 
warranty— The  Sale  of  Food  and  Dnigs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  25. 

The  respondent  purchased  milk  from  the 
wholesale  dealers  under  an  agreement 
hy  which  the  dealers  agreed  to  sdl  hivi 
^^jrure  milky  without  accepting  any 
responsibility  after  delivery^  The 
respondent  sold  the  milk  in  the  same 
state  as  he  received  it  from  the  whole- 
sale dealers.  On  a  complaint  preferred 
against  the  respondent  for  selling  adul- 
terated milk. 

Held,  that  the  warranty  uhis  a  protection 
under  s,  25  of  the  Sale  of  Food  and 
Drugs  Act,  1875  (38  <k  39  Vict,  c.  63). 


Case  stated  by  a  metropolitan  police 
magistrate. 

A  complaint  was  preferred  by  Charles 
Turle  Wilson  (hereinafter  called  the  appel- 
lant), under  the  Sale  of  Food  and  Drugs 
Acts,  1875  to  1899,  against  Augustus  Pla^e 

Siereinafter  called  the  respondent),  for  that 
e  the  respondent  did  sell  to  the  prejudice 
of  the  purchaser  thereof  an  article  of  food 
which  was  not  of  the  nature,  substance  and 
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Quality  demanded  by  such  purchaser,  to  wit. 
did  sell  to  the  said  appellant,  who  demanded 
a  pint  of  milk,  a  pmt  of  an  article  which 
consisted  of  fat  3'3  parts,  solids  not  fat  7*9 
parts  and  water  88*8  parts,  and  was  not 
genuine  by  reason  of  the  addition  thereto 
of  7  per  cent,  of  water,  which  complaint 
was  heard  by  me  on  August  7th,  1902,  when 
such  complaint  was  dismissed. 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  proved  before  me  or 
admitted  by  both  parties.  On  June  29th, 
1902,  the  agent  of  the  appellant,  who  is  an 
inspector  under  the  Sale  of  Food,  and  Dru^ 
Acts,  1875 — 1899,  employed  by  the  council 
of  the  metropolitan  borough  of  Greenwich, 

Surchased  on  his  behalf  from  the  respon- 
ent's  servant,  who  was  delivering  milk 
from  a  barrow  in  South  Street,  Greenwich, 
a  pint  of  milk. 

The  appellant  informed  the  respondent's 
servant  that  he  had  purchased  the  milk 
for  the  purpose  of  having  it  analysed 
by  the  public  analyst.  Further,  that  the 
appellant  divided  the  sample  into  three 
parts  a^  reauired  by  s.  14  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  that  he 
delivered  one  part  to  the  public  analyst  for 
the  district,  dealing  with  the  other  two 
parts  as  required  by  the  said  Act. 

That  the  sample  of  milk  so  delivered  to  the 
public  analyst  was  not  genuine  by  reason 
of  the  addition  thereto  of  7  per  cent,  of 
water  and  was  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by 
the  api)ellant,  the  jmrchaser. 

It  was  admitted  that  proceedings  were 
instituted  within  the  time  limited  by  the 
Sale  of  Food  and  Drugs  Acts,  and  that  the 
hearing  of  the  summons  had  been  adjourned 
for  the  convenience  of  the  parties. 

It  was  further  proved  that  the  respondent 
had  on  or  about  May  9tli,  1902,  entered  into 
an  agreement  with  Siessrs.  Freeth  &  Pocock 
for  purchase  of  milk.  A  copy  of  such  agree- 
ment is  here  set  out  and  is  to  be  taken  as 
part  of  this  case  : 

**I  Augustus  Playle,  of  West  Kent 
dairy,  17,  South  Street,  Greenwich,  hereby 
a^ee  to  buy  and  Messrs.  Freeth  &  Pocock, 
milk  contractors,  of  Albert  Embankment, 
Vauxhall  Bridge,  S.E.,  agree  to  sell  but 
without  accepting  any  responsibility  after 
delivery  about  fifty-four  Imperial  gallons  of 

?ure  milk  every  day  up  to  March  31st,  1903. 
'he  price  to  be  8rf.  April  1st  to  June  30th, 
8irf.  July  Ist  to  September  30th,  loid, 
October  1st  to  March  Slst,  1903,  per  Imperial 

gallon    of   four    quarts.    The  milk  to  be 
elivered  twice  daily  at  17,  South  Street, 
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Greenwich,  S.E.,  payment  to  be  made  every 
week. 
"As  witness,  etc.,  9th  May,  1902. 

"  Per  pro.  Freeth  &  Pocock. 
"  Witness,  C.  A.  Evans.  W.  Summers." 
It  was  further  proved  that  the  milk  pur- 
chased by  the  appellant,  the  subject  of  the 
proceedings,  was  purchased  by  the  respon- 
dent from  tne  said  Messrs.  Freeth  <fe  Pocock 
under  the  said  agreement,  and  that  it  was 
sold  by  the  respondent  in  the  same  state  as 
it  was  purchased. 

The  respondent  had  no  reason  to  believe 
at  the  time  he  sold  the  article  that  it  was 
otherwise  than  of  the  same  nature,  substance, 
and  quality  as  that  demanded  by  the  appel- 
lant, and  that  he  sold  it  in  the  same  state  as 
when  he  purchased  it. 

It  was  also  proved  or  admitted  that  the 
respondent  had  complied  with  the  require- 
ments of  sub-s.  1  of  s.  20  of  the  Sale 
of  Food  and  Drugs  Act,  1899. 

On  behalf  of  the  respondent  it  was  con- 
tended that  such  agreement  constituted  a 
written  warranty  under  s.  25  of  the  Sale  of 
Food  and  Dnigs  Act,  1875,  and  that  he  was 
entitled  to  the  protection  aiforded  by  that 
section,  and  he  claimed  that  the  summons 
should  be  dismissed. 

On  the  part  of  the  appellant  it  was  con- 
tended that  the  agreement  aforesaid  did 
not  constitute  such  written  warranty, 
inasmuch  as,  owing  to  the  words  "but 
without  accepting  any  responsibility  after 
delivery,"  its  terms  were  specially  limited 
to  cease  at  the  time  of  delivery  to  the 
respondent,  which  time  of  delivery  was 
necessarily  anterior  in  date  to  the  purchase 
of  the  sample  by  the  appellant,  and  that 
the  warranty,  if  any,  nad  no  force  or 
validity  at  the  time  of  the  appellant  pur- 
chasing the  sample  from  the  respondent. 

I  was  of  opinion  that  the  words  "  but  with- 
out accepting  any  responsibility  after  de- 
livery," whatever  their  effect  mi^ht  be  in  any 
proceeding  between  the  respondent  and  the 
vendors,  did  not  so  qualify  the  guarantee 
as  to  make  it  unavailable  as  a  defence  in 
these  proceedings,  and  that  the  said  agree- 
ment constituted  a  written  warranty  under 
the  said  section,  and  I  accordingly  dis- 
missed the  summons. 

The  question  for  the  opinion  of  the  said 
court  is  whether  I  the  said  magistrate  came 
to  a  correct  determination  and  decision  in 
holding  that  the  said  agreement  consti- 
tuted a  written  warranty  under  s.  26  of 
the  Sale  of  Food  and  Drugs  Act,  1876; 
and,  if  not,  what  should  be  done  in  the 
premises 

A.  K.  Cluer. 
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The  Sale  of  Food  and  Drugs  Act,  1875 
(38  k  39  Vict.  c.  63),  8.  25  provides  :  "If  the 
defendant  in  any  prosecution  under  this 
Act  prove  to  the  satisfaction  of  the  justices 
or  court  that  he  had  purchased  the  article 
in  question  as  the  same  in  nature,  sub- 
stance, and  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he 
purchased  it,  he  shall  be  discharged  from 
the  prosecution,  but  "shall  be  liable  to 
pay  the  costs  incurred  by  the  prosecutor, 
unless  he  shall  have  given  aue  notice 
to  him  that  he  will  rely  on  the  above 
defence." 

C.  E,  Allan,  for  the  appellant.— There 
was  no  warranty  here  unaer  which  the 
respondent  could  claim  the  protection  of 
s.  25  of  the  Sale  of  Food  ana  Drugs  Act, 
1875.  The  warranty  stops  short  at  the 
very  point  where  it  ought  to  be  a  protection 
to  the  respondent.  The  magistrate  was 
wrong  in  thinking  that  whatever  might  be 
the  effect  between  the  parties,  that  it  did 
not  qualify  the  guarantee  aii  to  make  it 
unavailable  as  a  defence  in  these  pro- 
ceedings. He  referred  to  Harris  v.  May 
(1883),  12  Q.  B.  D.  97  ;  48  J.  P.  267  ;  Laid- 
law  V.  Wilson,  [1894]  1  Q.  B.  74;  48  J.  P. 
58  :  Elliott  v.  Pilcher,  [1901]  2  K.  B.  817  ; 
65  J.  P.  743. 

D.  C,  Bartley  {Morton  Smith  with 
him),  for  the  respondent,  was  not  called 
upon. 

Lord  Alvebstone,  C.J.— In  this  case  the 
magistrate  has  taken  the  view  that  what- 
ever effect  the  words  of  the  agreement 
under  which  the  milk  was  supplied,  "  with- 
out accepting  any  responsibility  after  de- 
livery"  might  have  between  the  parties, 
they  aid  not  so  qualify  the  guarantee  as  to 
make  it  not  available  as  a  protection  to  him 
in  proceedings  under  this  Act.  I  agree 
that  whatever  other  effect  those  words 
may  have,  they  do  not  affect  the  warranty. 
We  know  that  in  many  cases  there  is  a 
transit  of  the  milk  after  delivery  to  the 
retailer,  as  when  milk  is  sent  up  from  the 
country  to  a  railway  station  in  London, 
where  it  is  handed  over  to  the  servants 
of  the  retail  dealer,  and  these  words  are 
therefore  inserted  to  protect  the  wholesale 
dealers  :  but  in  the  present  case  the  milk 
was  delivered  at  the  retailer's  place  of 
business,  and  therefore  I  consider  these 
words  do  not  relieve  the  wholesale  vendors 
of  milk  from  the  burden  of  delivering  it 
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pure  at  17,  South  Street,  Greenwich,  the 
place  of  business  of  the  retail  dealer. 

Wills,  J. — I  entirely  agree.  The  con- 
tract guarantees  that  the  milk  shall  be  pure 
when  delivered,  and  possibly  these  words, 
"without  accepting  any  responsibility  after 
delivery"  are  surplusage,  but  that  does 
not  affect  the  guarantee.  If  it  is  proved, 
as  it  is  in  this  case,  that  the  milk  is 
sold  in  the  same  state  as  that  in  which 
it  is  delivered,  then  the  warranty  will 
attach. 

Channell,  J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Morris  & 
Bristowe,  for  F.  S.  Robinson,  Greenwich. 

Solicitors  for  respondent :  W.  T.  Ricketts  & 
Son. 


67  J.  P.  364. 

KING'S    BENCH    DIVISION. 


(Before   Lord  Alverstone,  L.C.J., 
Wills  and  Channell,  JJ.) 

April  7,  8,  1903. 

Dbiscoll  v.  Batteksea  Borough 
Council. 

Metropolis  management  —  New  street- 
Paving  expenses — Definition  of  "owner  " 
— Building  agreement — Freeholder  and 
"intended  lessor"— Builder  and  in- 
tended lessee  —  Equitable  interest  — 
Metropolis  Management  Act,  1855  (18  k 
19  Vict.  c.  120),  8.  250. 

By  s.  250  of  the  Metrojxdis  Management 
Act,  1855,  the  word  ^^ owner"  in  that 
Act,  except  for  one  jjurpose  there  speci- 
fied, is  defined  as  meaning  the  jyerson 
for  the  time  being  receiving  the  rack- 
rent  of  the  premises  oumed,  whether  on 
his  own  account  or  as  agent  or  trustee 
for  any  other  jperson,  or  who  would  so 
receive  the  same  if  such  premises  were 
let  at  a  rack-rent  A  freeholder  entered 
into  an  agreement  with  a  builder  with 
respect  to  a  parcel  of  his  land.  The 
agreement,  which  described  the  free- 
holder as  the  intended  lessor  and  the 
builder  as  the  intended  lessee,  was  to 
the  effect  that  the  builder  might  enter 
upon  and  retain  possession  of  the  land 
in  question,  and  should  erect  thirty- 
two  houses  therecn.     Until  leases  had 
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been  granted  of  all  the  jylots  on  the 
land  the  builder  was  to  pay  to  the  free- 
holder a  rent  of  £200  per  annum 
(which  wa^  not  in  fact  a  rack-rent),  or 
80  much  thereof  as  should  not  have 
been  reserved  by  lease  actually  granted. 
On  the  completion  of  each  nouse,  and 
on  payment  of  all  m/yneys  due,  the 
fremolder  was  to  grant  a  lease  to  the 
intended  lessee  for  ninety-nine  years. 
The  freeholder  had  power  to  distrain 
for  any  part  of  the  £200.  It  was  ex- 
pressly jyrovided  that  the  contract  was 
to  operate  as  an  agreement  only,  and 
not  oa  an  actual  demise  of  the  jyre- 
misesy  or  to  give  tJie  builder  any  legal 
interest  therein  until  the  contemplated 
leases  of  the  completed  houses  were 
executed,  T/ie  £200  was  duly  paid, 
but  no  houses  had  been  erected  or  build- 
ings commenced. 

Held,  that  the  builder  was  not  the  ovmer  of 
the  land  within  s,  250  of  the  Metropolis 
Management  Act,  1855.  The  rights  of 
the  builder  to  jHirticijxite  in  the  rack- 
rent  were  merely  contractu/il,  and  he 
never  became  entitled  to  a  lease  from 
the  intended  lessor  so  as  to  be  able  to 
claim  siyecijic  performance.  The  de- 
cision in  Holland  v.  Kensington  Vestry 
(1867),  L.  R.  2  C.  P,  365  ;  31  J.  P.  758, 
covered  this  case,  and  was  not  affected 
by  the  Judicature  Acts  and  the  de- 
cision in  Walsh  v.  Lonsdale  (1882), 
21  Ch,  D,  9. 

Case  stated  by  John  Rose,  one  of  the 
magistrates  of  the  police  courts  of  the 
metropolis,  pursuant  to  20  &  21  Vict.  c.  43, 
and  42  &  43  Vict.  c.  49,  for  the  opinion  of 
the  King's  Bench  Division  of  his  Majest/s 
High  Court  of  Justice. 

The  appellant  appeared  before  me  on 
May  28th,  1902,  and  subsequent  days,  in 
obedience  to  a  summons,  to  answer  a  claim 
by  the  respondents  under  the  Metropolis 
Managenient  Act,  1855,  s.  105,  and  the 
Metropolis  Management  Amendment  Act, 
1862,  s.  77,  for  £352  3«.  8d.,  being  the  sum 
apportioned  by  an  order  of  the  respondents 
dated  July  24th,  1901,  in  respect  of  certain 

I)remises  of  which  it  was  alleged  the  appel- 
ant was  the  "owner,"  and  l^ing  the  pro- 
portion payable  in  respect  of  such  premises 
towards  the  expenses  of  paving  a  new 
street,  called  or  known  as  Thurleigh  Eoad, 
Wandsworth  Common. 

At  the  hearing  the  following  facts  were 
proved  or  admitted : 
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By  a  resolution  of  the  respondents  to 
pave  the  said  street  as  a  new  street  and  an 
apportionment  by  them  of  the  estimated 
expenses  thereof  amongst  the  owners  of 
houses  and  land  formmg,  bounding,  or 
abutting  on  such  street,  under  the  Metro- 
polis Alanagement  Act,  1855  (18  &  19  Vict, 
c.  120),  s.  105,  and  the  Metropolis  Mana^- 
ment  Amendment  Act,  1862  (25  &  26  Vict, 
c.  102),  s.  77,  the  appellant  was  assessed 
in  the  sum  of  £352  3«.  8d,  as  owner 
of  a  plot  of  land  bounding  or  abutting 
on  the  said  new  street.  That  sum  had 
been  duly  demanded  of  the  appellant  and 
had  not  been  paid.  By  18  &  19  Vict.  c.  120, 
8.  250,  "  the  word  *  owner '  shall  .  .  .  mean 
the  person  for  the  time  being  receiving  the 
rack-rent  of  the  lands  or  premises  in  con- 
nection with  which  the  said  word  is  used, 
whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  lands  or  pre- 
mises were  let  at  a  rack-rent." 

The  said  plot  of  land  was  situated  in 
the  parish  of  Wandsworth,  in  the  county  of 
Surrey,  lyinc  between  Thurleigh  Road  and 
a  road  called  Sudbrooke  Road,  and  having 
a  frontage  to  the  said  Thurleigh  Road  of 
about  320  feet  and  a  depth  of  about  250 
feet. 

One  Frank  Boyton  was,  at  the  time  of 
the  making  of  the  agreement  hereinafter 
mentioned,  and  still  is,  the  freeholder  of 
the  said  premises,  and  the  appellant  became, 
and  still  is,  the  tenant  thereof  under  the 
said  agreement. 

On  May  31st,  1898,  a  building  agree- 
ment was  made  between  the  said  Frank 
Boyton  (thereinafter  called  "the  intended 
lessor ")  of  the  one  part  and  the  appellant 
(thereinafter  called  "  the  intended  lessee  ")  of 
the  other  part,  in  respect  of  the  said  pre- 
mises. A  copy  of  a  counterpart  of  the  said 
agreement  was  put  in  evidence.  That  copy 
is  initialled  by  me,  and  may  be  referred  to, 
if  necessary,  as  part  of  this  case. 

The  said  agreement  was  in  a  i>rinted 
form,  with  the  blank  spaces  filled  up  so  as 
to  be  the  contract  between  the  parties,  and 
contained,  amongst  others,  the  following 
clauses  : 

(1)  It  shall  be  lawful  for  the  intended 
lessee  (subject  to  the  proviso  for  re-entry 
hereafter  contained)  to  enter  upon  and 
retain  possession  of  all  that  plot  of  land 
situate  in  the  Sudbrooke  Road  in  the 
parish  of  Wandsworth  in  the  county  of 
Surrey   .   .   . 

(2)  The  intended  lessee  will  immediately 
after  the  signing  of  this  agreement  com- 
mence and  thenceforth  continue  with  all 
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diligence  to  erect  and  completely  finish  off 
fit  lor  habitation  and  use  tnirtv-two  houses 
on  the  said  plots  of  land  with  best  new  and 
sound  materials  of  every  kind  and  in  ac- 
cordance with  such  plans,  specifications  and 
elevations  as  shall  be  approved  and  signed 
together  with  all  necessary  ofiices  sewers 
drains  and  other  appurtenances  and  acces- 
sories and  the  intended  lessee  shall  expend 
upon  each  of  the  said  houses  six  hundred 
pounds  at  least. 

(4)  The  intended  lessee  shall  erect  and 
cover  in  the  said  houses  within  nine  calendar 
months  from  the  date  hereof  and  shall  com- 
pletely finish  the  same  fit  for  habitation 
within  twelve  calendar  months  from  the 
date  hereof. 

(7)  The  intended  lessee  shall  and  will  in 
the  meantime  until  leases  have  been  granted 
in  pursuance  of  the  contract  or  agreement 
for  the  purpose  hereinafter  contained  of  all 
the  plots  of  land  hereby  agreed  to  be  de- 
mised well  and  truly  pay  unto  the  lessor 
his  executors,  administrators  and  assigns  by 
way  of  rent  for  the  said  plots  of  land  or  for 
the  part  thereof  of  whicn  a  lease  or  leases 
shall  not  for  the  time  being  have  been 
actually  granted  hereunder  the  sum  of  two 
hundred  pounds  per  annum  or  so  much 
thereof  as  shall  not  for  the  time  being  have 
been  reserved  by  any  lease  or  leases  tor  the 
time  being  actually  granted  hereunder  such 
rent  to  be  paid  by  equal  quarterly  jmyments 
on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September  and  the 
25th  day  of  December  in  each  year  free  and 
clear  of  and  from  all  deductions  and  out- 
goings whatsoever  except  landlord's  pro- 
perty tax  and  the  first  quarterly  payment  of 
rent  hereunder  to  be  made  on  the  24th  day 
of  June  one  thousand  eight  hundred  and 
ninety-nine  And  it  is  hereby  agreed  by 
and  between  the  parties  hereto  that  in  case 
any  portion  of  such  yearly  rent  shall  be  in 
arrear  or  unpaid  for  the  space  of  twenty-one 
days  after  anv  day  whereon  the  same  ought 
to  be  paid  then  and  so  often  as  the  same 
shall  happen  it  shall  be  lawful  for  the 
intended  lessor  his  executors,  administra- 
tors and  assigns  at  any  time  or  times  there- 
after and  without  making  any  previous 
demand  to  enter  and  distrain  upon  the 
premises  hereby  agreed  to  be  demised  and 
of  which  no  lease  for  the  time  being  shall 
"have  been  actually  granted  hereunder  or 
upon  any  part  thereof  for  the  rent  so  in 
arrear  in  the  same  manner  as  if  it  had  been 
rent  reserved  under  an  actual  lease  of  such 
premises  and  to  dispose  of  such  distresses 
in  the  same  manner  as  landlords  are  or 
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shall  be  for  the  time  being  by  law  autho- 
rised to  do  with  respect  to  distraint  for 
rent  under  common  leasejs.  The  intended 
lessee  his  executors  administrators  or  as- 
signs shall  and  will  in  meantmie  until 
leases  reserving  the  aggregate  sum  of  two 
hundred  pounds  shall  have  been  granted 
well  and  truly  observe  perform  fulfil  and 
keep  (so  far  as  regards  such  portions  of  the 
saia  land  hereby  agreed  to  be  demised  of 
which  leases  shall  not  have  been  granted 
and  so  far  as  the  circumstances  of  tne  case 
shall  admit  of  such  observance)  all  and 
every  the  covenants  and  agreements  herein- 
after stipulated  for  and  agreed  to  be  in- 
serted in  such  leases  by  or  on  the  part 
of  the  lessee  his  executors  administrators 
and  assigns  in  like  manner  as  they  would 
be  bound  to  do  if   such  leases  of  those 

Eortions  had  been  actually  granted  to  them 
ereunder  and  particularly  will  immediately 
upon  each  house  to  be  erected  hereunder 
being  covered  in  insure  the  same  in  the 
County  Fire  Insurance  Company's  oflSce  in 
the  name  of  the  intended  lessor  and  of  the 
intended  lessee  on  their  full  value  and  the 
intended  lessee  his  executors  administra- 
tors and  assigns  shall  and  will  take  up  and 
accept  and  pay  for  all  such  leases  as  are 
hereinafter  mentioned  immediately  upon 
their  being  required  to  do  so.  .  .  . 

(8)  Upon  a  certificate  signed  by  the  said 
surveyor  of  the  intended  lessor  that  the 
carcass  of  any  house  has  been  erected  and 
covered  in  upon  any  of  the  said  plots  within 
the  time  limited  by  the  fourth  clause  of 
this  agreement  and  in  conformity  with  the 
terms  of  this  agreement  or  otherwise  to  the 
entire  satisfaction  of  the  said  surveyor  and 
upon  payment  by  the  intended  lessee  his 
executors  administrators  and  assigns  of  all 
moneys  (if  any)  due  to  the  lessor  or  which 
he  shall  have  procured  to  be  advanced,  the 
intending  lessor  his  executors  administra- 
tors or  assigns  will  (if  the  intended  lessee 
shall  not  have  forfeited  his  right  to  the 
same)  grant  or  procure  to  be  granted  to  the 
intended  lessee  or  his  nominee  or  nominees 
a  lease  of  such  house  for  the  term  of 
ninety-nine  years  from  the  24th  day  of 
June  one  tnousand  eight  hundred  and 
ninety-eight. 

(9)  Provided  always  and  it  is  hereby  ex- 
pressly agreed  and  declared  between  the 
intended  lessor  and  the  intended  lessee 
that  if  it  shall  happen  that  the  said  yearly 
rent  hereby  agreed  to  be  paid  by  the  in- 
tended lessee  or  any  part  thereof  respec- 
tively shall  be  in  arrear  and  unpaid  for 
twenty-one  days  after  any  day  whereon  the 
same  ought  to  be  paid  in  conformity  with 
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this  a^eement  in  that  behalf  hereinbefore 
contained  and  whether  any  legal  demand 
shall  have  been  made  for  payment  thereof 
or  not  or  if  default  shall  oe  made  by  the 
intending  lessee  his  executors,  administra- 
tors or  assigns  in  the  observance  or  the  per- 
formance of  any  of  the  other  agreements 
and  stipulations  on  his  or  their  part  herein 
contained  or  in  case  the  lessee  shall  become 
bankrupt  or  shall  compound  with  his  credi- 
tors then  and  in  any  such  case  it  shall  be 
lawful  for  the  intended  lessor  his  executors 
administrators  or  assigns  (and  in  the  case  of 
non-payment  thereof)  and  notwithstanding 
the  waiver  of  any  previous  default  to  re- 
enter upon  the  whole  or  anv  part  in  the 
name  of  the  whole  of  the  land  remaining  to 
be  demised  in  pursuance  of  this  agreement 
and  the  same  to  have  hold  repossess  and 
enjoy  as  if  these  presents  had  not  been 
entered  into.  And  upon  such  re-entry  all 
right  and  interest  whatsoever  of  the  in- 
tended lessee  his  executors  or  administrators 
under  this  agreement  into  or  in  respect  of 
the  premises  so  remaining  to  be  demised  or 
any  part  thereof  shall  wholly  cease  and 
determine. 

(12)  This  agreement  is  intended  to  operate 
as  an  agreement  only  and  not  as  an  actual 
demise  of  the  premises  or  to  give  the  in- 
tended lessee  any  legal  interest  therein 
until  the  leases  hereinbefore  agreed  to  be 
granted  shall  have  been  executed. 

A  final  clause  was  added  in  manuscript. 
viz. :  "  The  tenant  to  have  the  first  refusal 
of  purchasing  the  freehold  ground  rent 
(whatever  it  may  be)  at  the  price  of  twenty- 
eight  years'  purchase." 

No  houses  have  been  built  or  com- 
menced to  be  built  upon  the  land,  nor  has 
it  been  used  by  the  appellant. 

In  the  year  1899  tne  plot  of  land  was 
included,  inter  alia,  in  the  schedule  of  a 
Bill  presented  to  Parliament  to  enable  the 
School  Board  for  London  to  acquire  lands 
under  the  Lands  Clauses  Act.  The  name 
of  Frank  Boyton  was  inserted  in  the 
schedule  as  "owner  or  reputed  owner"  of 
the  said  plot  of  land. 

A  notice  board  was  put  up  by  the  ap- 
pellant on  the  land  with  tne  following 
words  :  "  Trespassers  will  be  prosecuted  by 
order  of  the  owner,  44,  "Waldo  Avenue, 
Fulham."  The  appellant  was  the  person 
therein  referred  to  as  owner. 

The  appellant  has  since  the  said  agree- 
ment paid  £200  yearly  to  the  freeholder 
in  accordance  with  the  terms  of  the  said 
agreement. 

It  was  contended  for  the  appellant  that 
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he  was  not  the  "owner"  of  the  said  pre- 
mises within  the  meaning  of  s.  250  of  the 
Metropolis  Management  Act,  1855,  and  con- 
sequently was  not  liable  for  the  paving 
expenses  claimed  by  the  respondents,  be- 
cause either  (1)  the  yearly  rent  or  payment  of 
£200  was  the  rack-rent  of  the  saia  prenjises, 
and  the  freeholder  was  actually  receiving 
it,  or  (2)  the  freeholder  and  not  the  appel- 
lant would  receive  the  rack-rent  if  the  said 
premises  were  let  at  a  rack-rent,  for  the 
freeholder  only  could  let  the  premises,  the 
appellant  having  no  such  interest  in  them 
as  would  (enable  him  to  let  them.  The 
cases  of  Ijady  Holland  v.  Kensington  Vestry 
(1867),  L.  R.  2  C.  P.  565,  and  Camden  v. 
Batterhury  (1859),  5  C.  B.  (n.8.)  808,  were 
cited. 

It  was  contended  for  the  respondents 
that  the  appellant  being  in  possession  of  the 
said  premises  under  an  agreement  which 
would  be  enforced  in  equity,  and  since  the 
Judicature  Act,  also  at  law,  was  the 
"  owner  "  of  the  premises  within  the  mean- 
ing of  s.  250  of  the  Metropolis  Management 
Act,  1855,  as  he  was  the  person  who  would 
receive  the  rack-rent  if  tne  premises  were 
let  at  a  rack-rent,  and  that  tne  said  yearly 
rent  or  payment  of  £200  was  not  the  rack- 
rent  of  the  premises,  but  only  a  ground 
rent.    The  cases  of  Walsh  v.  Lord  Lonsdale 

2882),  21  Ch.  D.  9 ;  Trunuin,  Hanhurxu 
uxton  db  Co,  V.  Kerslake,  [1894]  2  Q.  B. 
774;  Caiidivell  v.  Hanson  (1871),  L.  R. 
7  Q.  B.  55 ;  Corjxrration  of  St,  Iielens  v. 
Riley  (1883),  47  J.  R  471  ;  and  Poplar  Board 
of  Works  V.  Love  (1874),  29  L.  T.  (n.s.) 
905  were  cited. 

I  found  and  determined  that  the  sum  of 
£200  per  annum  received  under  the  agree- 
ment was  not  the  rack-rent  of  the  land, 
that  the  provisions  in  the  agreement  as  to 
the  time  within  which  it  should  be  jxjr- 
formed  had  been  waived  by  the  parties,  and 
that  upon  the  construction  of  the  agreement 
the  api)ellant  was  the  i^rson  who  would 
receive  the  rack-rent  of  the  land  if  such 
land  were  let  at  a  rack-rent,  and  was  there- 
fore "owner"  of  the  land  within  the 
meaning  of  s.  250  of  18  «fe  19  Vict.  c.  120, 
and  liable  to  pay  the  sum  claimed.  (The 
reasons  for  njy  decision  were  stated  in 
the  written  judgment  set  out  in  the 
appendix  which  may  be  referred  to  as  part 
of  this  case.) 

I  thereupon  gave  judgment  for  the  respon- 
dents for  £352  3«.  8(/.  and  £5  5«.  costs. 

The  question  respectfully  submitted  for 
the  opinion  of  the  court  is :  Whether  the 
said  ludgment  was  right.  If  the  court 
should  be  of  opinion  in  the  affirmative  then 
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the  judgment  is  to  stand,  but  if  in  the 
ne^tive  then  the  judgment  is  to  be  set 
aside,  and  judgment  entered  for  the  appel- 
lant with  costs. 

Given  under  my  hand  and  seal  at  the 
South  Western  Police  Court  this  27th  day 
of  November,  1902. 

John  Eose. 

The  jud^ient  above  referred  to,  after 
dealing  with  the  facts  and  argument 
specified  in  the  special  case,  proceeded  : 
"  I  have  to  ascertain  what  are  the  rights  of 
the  parties  in  respect  of  the  land  1  Mr. 
Bovton  is  owner  of  the  freehold.  The 
defendant  is  in  actual  occupation  at  a  yearly 
rent  of  £200  paid  on  the  customary  quarter 
days.  Prinid  fade,  therefore,  he  is  m  law 
tenant  from  year  to  year.  That  is  a  legal 
interest  with  the  usual  legal  incidents.  But 
by  a  printed  clause  in  the  memorandum  of 
agreement  the  parties  stipulate  that  it  is 
not  to  operate  as  an  actual  demise  of  the 
premises,  or  to  give  the  intended  lessee  anv 
legal  interest  therein.'  If  these  woros 
stood  alone  and  effect  were  given  to  them, 
the  result  would  be  that  the  parties  have  in 
law  created  an  interest,  and  yet  by  their 
agreement  there  is  none.  Can  this  be  ?  I 
doubt  it.  I  am  not  however  limited  to  the 
construction  merely  of  the  words  *  any 
legal  interest,'  but  must  regard  the  whole 
clause  in  which  they  stand  and  from  it  the 
meaning  of  the  parties  appears  to  be  only 
that  until  the  leases  contemplated  are 
actually  granted  the  defendant  shall  not 
have  such  a  *  legal  interest'  as  he  would 
take  under  a  duly  executed  lease  for  ninety- 
nine  years.  If  so  the  clause  is  not  incon- 
sistent with  the  existence  of  a  tenancy  from 
year  to  year  pending  the  grant  of  leases, 
and  I  am  of  opinion  that  the  defendant  has 
at  the  least  that  legal  interest  in  the  land. 
I  may  pass  over  the  stipulation  in  the 
memorandum  that  *time  shall  be  of  the 
essence  of  the  contract'  which  might  seem 
inconsistent  with  the  continuance  of  the 
tenancy  after  the  expiration  of  twelve 
months  from  the  date  of  the  memorandum, 
for  that  stipulation  has  been,  I  think, 
waived  by  the  conduct  of  the  parties.  But 
has  the  defendant  no  more  right,  title  or 
interest  in  the  land  than  that  of  a  tenant 
from  year  to  year  at  a  rent  of  £200  ?  He, 
in  fact,  holds  the  land  under  an  executory 
a^eement  for  building  leases  for  ninety- 
nine  years,  and  the  learned  counsel  for  tlie 
complainants  cited  the  case  of  Walsh  v. 
Lonsdale  (1882),  21  Ch.  D.  9,  as  a  decision 
that  since  the  Judicature  Acts  the  rule  no 
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longer  holds  that  a  person  occupying  under 
an  executory  agreement  for  a  lease  is  only 
made  tenant  from  vear  to  year  at  law  by 
payment  of  rent,  out  that  he  is  to  be 
treated  in  every  court  as  holding  on  the 
terms  of  the  agreement.  The  facts  of  that 
case  diflfer  from  those  in  the  present  one. 
There  the  tenant  had  only  to  ask  a  court 
of  equity  to  order  a  lease  to  be  executed 
and  it  would  have  been  ordered.  Here  he 
is  not  in  a  position  to  claim  the  execution 
of  the  leases,  for  he  has  not  yet  built  the 
houses  which  he  agreed  to  build. 

"Moreover,  in  the  subsequent  case  of 
Foster  v.  Beet^.  [1892]  2  Q.  B.  255,  the 
Court  of  Appeal  held  that  the  equitable 
doctrine  that  a  person  who  enters  under  an 
executory  agreement  for  a  lease  is  to  be 
treated  as  in  under  the  terms  of  the  agree- 
ment, can  only  be  applied  where  the  court 
in  wnich  the  action  is  brought  has  con- 
current jurisdiction  in  law  and  equity.  A 
police  court  certainly  has  no  such  juris- 
diction. Nevertheless  I  think  that  this 
decision  does  not  preclude  me  from  con- 
sidering such  an  agreement  merely  to  ascer- 
tain who  is  *  owner '  of  the  land  to  which 
it  relates  in  the  present  proceedings.  Then, 
if  I  may  consider  it  and  am  right  in  think- 
ing that  the  stipulation  as  to  time  has  been 
waived,  it  seems  to  me  that  both  parties 
have  rights  to  enforce  this  building  agree- 
ment. The  freeholder  has  a  rijo^ht  to  have 
thirty-two  houses  erected  on  his  land  at  a 
cost  of  £600  each  by  the  defendant,  who 
on  the  other  hand  has  a  right  to  erect  them 
and  to  have  leases  of  those  houses  for 
ninety-nine  years,  for  which  he  >vill  pay 
ground  rent  and  receive  rack-rent.  It  may 
be  said  that  these  are  merely  contractual 
rights  which  exist  without  affecting  the 
legal  or  eauitable  interests  in  the  land. 
But  I  think  that  ecjuitable  interests  in  it 
have  arisen.  The  stipulation  in  the  memo- 
randum that  it  shall  not  give  the  intended 
lessee  *any  legal  interest^  in  the  premises 
does  not  primd  jfacie  prevent  him  from 
acquiring  an  equitable  interest  in  them. 
The  learned  counsel,  however,  endeavoured 
to  treat  this  clause  as  equivalent  to  that  in 
the  case  of  Lady  Holland  v.  Kensington 
Vestry  (1867).  L.  R.  2  C.  P.  565,  where  the 
parties  to  a  building  agreement  stipulated 
that  it  should  create  neither  a  legal  nor 
equitable  estate  in  the  property,  by  saying 
that  the  word  *  legal '  in  the  present  claim 
must  be  understood  to  mean  not  Megal' 
as  distinguished  from  *  equitable,'  but  any 
interest  whatever  recognised  by  the  law 
now  administered  in  our  courts.  I  do  not 
think  so.    My  construction  of  the  clause  in 
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which  the  words  *  any  legal  interest  *  appear 
is,  as  I  have  already  said,  that  until  leases 
under  seal  are  executed  the  defendant  is 
not  to  have  the  interest  of  a  tenant  for 
ninety-nine  years,  with  its  legal  incident^. 
This  construction  does  not  exclude  an  equit- 
able interest.  Could  Mr.  Boyton  eflfectually 
dispose  of  the  freehold  and  m-ant  immediate 
posse.ssion  of  the  land  to  the  School  Board 
or  any  third  person,  irrespective  of  the  right 
acquired  by  tne  defendant  under  the  memo- 
randum of  agreement  ?  If  he  attempted  to 
do  so,  I  think  the  defendant  would  soon 
take  action  and  prove  to  him  that  he  could 
not.  In  my  opinion  the  defendant  has  an 
interest  enabling  him  to  let  the  land  at  a 
rack-rent,  and  is  the  person  who  would 
receive  the  rack-rent  it  the  land  or  pre- 
mises were  let  at  a  rack-rent,  and  therefore 
the  *  owner'  within  s.  250.  But  I  may 
be  wrong  in  this  view.  The  cases  which 
seem  to  support  it  are  distinguishable  on 
their  facts,  and  I  must  therefore  consider 
whether  Mr.  Boyton  is  not  the  person  for 
the  time  being  receiving  the  rack-rent  of 
the  land.  He  receives  £200  a  year.  Is 
that  the  rack-rent  1  *  Rack-rent '  has  been 
defined  as  *rent  raised  to  the  uttermost* 
the  full  annual  value  of  the  property^ 
(Wharton's  Law  Lexicon,  7th  ed.  (l883). 
p.  689).  Is  £200  the  full  annual  value  ot 
a  piece  of  land  319  feet  by  250  feet  within 
the  metropolitan  district  of  Wandsworth  1 
If  the  land  must  be  treated  as  mere  agri- 
cultural land  apart  from  its  locality,  of 
course  £200  would  be  a  high  rent.  But  it 
Is  urban  land,  and  therefore  useful  and 
valuable  for  many  purposes,  even  if  unbuilt 
on.  Moreover  in  considering  whether  this 
£200  is  rack-rent  I  ought  not  to  ignore  the 
agreement  under  which  it  is  received.  The 
clause  providing  that  the  intended  les.see 
shall  and  will,  until  leases  reserving  the 
aggregate  sum  of  £200  shall  be  granted, 
observe  and  keep  the  covenants  and  agree- 
ments stipulated  for  in  the  memorandum, 
seem  to  me  to  show  that  this  sum  was 
considered  by  the  parties  to  be  a  ground 
tent  and  not  the  rack-rent  of  the  premises. 
The  parties  contemplated  that  the  building 
would  begin  at  once  and  that  within  the 
year  the  freeholder  should  be  in  receipt  of 
no  less  than  £200  as  ground  rent  from  the 
leases  which  were  to  be  granted.  No  doubt 
it  might  be  said  that  a  ground  rent  can  be 
also  a  rack-rent,  and  that  tliis  £200  which 
is  ultimately  to  be  received  as  a  ground 
rent  is  at  present,  in  fact,  a  rack-rent,  that 
is  to  say.  the  full  annual  value  of  the  land. 
But  I  think  and  find  that  it  is  not.     *It 
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may  be  a  substantial  rent,  but  not  such  as 
to  prevent  the  defendant  from  being  the 
owner '  (per  Blackburn,  J.,  Poplar  Board 
of  Works  V.  Love  (1874),  38  J.  P.  246). 
My  decision  that  the  defendant  is  *  owner ' 
of  the  land  within  s.  250  will  not,  I  think, 
work  out  unjustly.  It  is  difficult  to  state 
precisely  the  effect  of  the  final  MS. 
clause  as  to  ground  rent  *  whatever  it  may 
be'  in  the  memorandum  in  the  previous 
stipulation  for  leases,  *  reserving  the  aggre- 
gate sum  of  £200.'  But  I  am  inclined  to 
think  that  under  the  agreement  the  free- 
holder would  not  be  in  a  position  to  insist 
on  ground  rents  exceeding  the  aggregate 
£200  for  the  thirty-two  houses.  If  so, 
although  the  paving  of  the  streets  will  be 
of  no  advantage  to  him,  he  could  not  recoup 
himself  were  ne  made  to  pay  the  paving 
expenses,  whereas  the  defendant  if  he  pays 
them  will,  by  reason  of  the  improved  streets 
which  will  benefit  his  future  tenants,  have 
good  ground  for  recouping  himself  by  adding 
a  proportionate  sum  to  their  rack-rent 
which  ne  is  free  to  fix  as  he  pleases." 

G.  Humphreys,  for  the  appellant. — The 
question  is  whether  the  freeholder  or  the 
builder,  viz.,  the  "intended  lessee"  is  the 
"owner"  within  s.  250  of  the  Metropolis 
Management  Act,  1855.  [Lord  Alver- 
8T0NE,  L.C.J. — In  a  word,  which  of  the 
two  parties  is  entitled  to  the  rack-rent  1 J 
Yes,  Boyton  is  the  freeholder  and  there- 
fore 7>?n?»d  facie  owner.  The  onus  is  on 
the  borough  council  to  show  Driscoll — the 
builder — is  the  owner,  and  that  can  only 
be  done  by  proving  that  Driscoll  could  let 
at  a  rack-rent.  This  he  could  not  do. 
[Lord  Alverstone,  L.C.J.— If  a  circus 
proprietor  applied  for  a  lease  of  the  land, 
who  would  let  it  1  ]  Terms  would  no  doubt 
be  arranged  between  the  parties.  Driscoll 
could  only  prevent  the  freeholder  from 
letting  the  land  to  any  person  other  than 
himself.  The  freeholder's  choice  would  be 
limited,  but  he  only  could  let.  The 
case  is  governed  by  the  decision  in  Ladv 
Holland  v.  Kensington  Vestry  (1867;, 
L.  R.  2  C.  P.  565  :  31  J.  P.  758,  where  in  a 
similar  case  the  freeholder  was  held  to  be 
the  "owner"  within  s.  250.  It  was  ex- 
pressly stipulated  in  clause  12  of  the  build- 
ing agreement  that  Driscoll  was  to  have  no 
legal  interest  in  the  land  until  the  leases 
were  executed.  Moreover  he  had  no  equit- 
able interest  in  the  land,  and  never  became 
entitled  to  receive  a  lease  from  the  free- 
holder or  to  claim  specific  performance. 
The  Judicature  Acts  and  the  decision  in 
Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  9, 
therefore  do  not  alter  the  effect  of   the 
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decision  in  Holland  v.  KensingUm  Vestry^ 
supra.  Under  such  an  agreement,  even  if 
clause  12  were  omitted,  Driscoll  would 
acquire  no  estate  in  the  premises  {Camden  v, 
Batterbury  (1859),  5  C.  B.  (n.s.)  808  ; 
23  J.  P.  821). 

*Si.  Mayer^  for  the  respondents. — The 
decision  of  Poplar  Board  of  Works  v.  Love 
(1874),  29  L.  T.  915 ;  38  J.  P.  246,  is  a 
conclusive  authority  in  favour  of  the 
respondents.  The  position  of  the  builder 
there  was  the  same  as  that  of  Driscoll 
under  the  agreement  set  out  in  paragraph  6 
of  this  case.  See  also  ^S'^.  Helen's  Ccyrpo- 
ration  v.  RUey  (1883),  47  J.  P.  471.  In 
Lady  Holland  v.  Kensington  Vestry^  supra, 
the  point  was  only  taken  as  to  a  garden 
and  the  question  was  not  raised  with 
regard  to  nouses.  The  case  is  therefore 
clearly  distinguishable.  In  any  event  the 
efifect  of  that  case  has  been  altered  by  the 
Judicature  Acts,  and  the  decision  in  Walsh  v. 
Lonsdale,  supra,  Driscoll  had  an  equitable 
interest  in  the  land,  and  clause  12  of  the 
agreement  does  not  say  that  Driscoll  shall 
have  no  equitable  interest,  but  only  that  he 
shall  have  no  "legal  interest."  In  the 
Public  Health  (London)  Act,  1891,  there 
Ls  the  same  definition  of  "owner,"  and 
Truman  v.  Kerdake,  [1894]  2  O.  B.  774 ; 
58  J.  P.  766,  shows  that  the  builder  is  the 
owner.  See  also  Caudwell  v.  Hanson  (1871), 
L.  R.  7  Q.  B.  55 ;  35  J.  P.  740,  decided 
under  the  section  now  in  question.  In 
Bowditch  v.  Wakefield  Local  Board  (1871), 
L,  II.  6  O.  B.  567 ;  35  J.  P.  372,  a  trustee 
who  could  in  fact  receive  no  rent  was 
held  an  "owner"  within  a  similar  defini- 
tion. 

G,  Humphreys,  in  reply. — The  cases  cited 
are  not  matenal,  except  Lady  Holland  v. 
Kensington  Vestry,  su/rra,  and  Poplar  Board 
of  Works  V.  Love,  supra.  In  the  last- 
mentioned  case  there  was  no  clause  similar 
to  clause  12  in  this  agreement,  and  the 
builder  was  a  tenant  under  the  agreement. 
If  Walsh  V.  Lonsdale,  surrra,  and  the 
Judicature  Acts  applied  in  tnis  case,  where 
the  builder  was  not  entitled  to  a  lease,  the 
word  "eouitable"  in  the  clause  of  the 
HMand  Case  would  now  be  superfluous, 
and  was  advisedly  omitted  in  clause  12  of 
the  agreement  in  this  case,  and  the  parties 
have  contracted  that  the  builder  shall  have 
no  interest  legal  or  equitable. 

Lord  Alverstone,  L.C.J.  — This  is  a 
case  of  great  difficulty,  but  though  I  have 
had  some  doubt  about  the  matter  I  have 
come  to  the  conclusion  that  this  apjieal 
ought   to  be  allowed.    Speaking  broadly. 
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almost  equalljr  good  reasons  may  be  given 
for  fixing  liability  on  either  one  person  or 
the  other,  and  for  that  reason  I  think  it 
is  necessary  to  go  somewhat  strictly  into 
the  matter  and  see  what  the  position  of  the 
parties  is.  The  words  of  the  statute  are : 
"  the  person  for  the  time  being  receiving  the 
rack-rent  of  the  lands  or  premises  .  .  . 
whether  on  his  own  account  or  as  agent 
or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands 
or  premises  were  let  at  a  rack-rent."  That 
I  understand  to  mean  the  person  who  as 
agent  or  trustee  or  on  his  own  account 
would  receive  the  rack-rent  if  such  existed. 
Unless  the  Judicature  Acts  have  made  a 
difference,  I  do  not  think  this  case  can  be  dis- 
tinguished from  the  case  of  Lady  Holland  v. 
Kensington  Vtstry,  supra.  In  that  case 
WiLLES,  J.,  said  :  "  Before  the  building 
agreeiaent  Lord  Holland  was  certainly  the 
owner  of  the  land,  and  unquestionably 
liable  to  the  charges  now  in  question,  and 
I  think  it  may  be  safely  said  that  no  agree- 
ment between  private  individuals  can  have 
discharged  him  of  that  liability,  unless  it 
has  fixed  it  on  some  other  person."  In 
order,  therefore,  to  make  Driscoll  liable  for 
these  charges,  the  respondent  must  show 
that  his  original  liability  as  owner  has  been 
transferred  to  the  appellant,  so  that  the 
latter  became  the  person  who  would  either 
on  his  own  account  or  as  trustee  or  as  agent 
be  entitled  to  receive  the  rack-rent.  It 
is  said  that  the  case  of  Poplar  Board  of 
Works  V.  Love,  supra,  is  inconsistent  with 
that  of  Lady  Holland  v.  Kensington  Vestnj, 
supra;  but  I  do  not  think  that  it  is  so. 
The  report  is  not  very  clear,  but  the  conten- 
tion that  the  case  was  governed  by  Lady 
Holland  v.  Kensington  Vestry,  sujyra,  seems 
to  have  been  rejected,  because  in  the  Pojylar 
Case  there  was  no  clause  similar  to  clause 
12  in  this  agreement,  and  to  the  like 
clause  in  the  Kensington  Case,  to  the  effect 
that  the  intended  lessee  was  to  receive 
no  legal  interest  in  the  land  until  the 
leases  agreed  to  be  granted  should  have 
been  executed.  Blackburn,  J.,  says,  in 
the  Poplar  Case,  that  the  building  owner 
was  not  in  receipt  of  the  rack-rent.  The 
conclusion  at  which  I  arrive  upon  a  con- 
sideration of  the  two  cases  is,  that  one 
has  to  look  at  the  position  of  the  parties 
and  say,  rebus  sic  stantibus  who  is  the 
person  entitled  to  receive  the  rack-rent, 
whatever  may  be  its  ultimate  destination, 
in  view  of  the  contractual  rights  of  the 
parties.  I  have  alreadv  said  that  the  terms 
of  this  agreement  make  it  arguable  that 
liability  should  be  fixed  on  either  ])arty, 
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but  I  think  Boyton  did  desire  to  reserve 
his  rights  as  owner  (though  the  word 
equitable  is  not  used  in  clause  12)  until  the 
leases  agreed  to  be  granted  were  executed. 
Clause  12  runs  as  follows.  [His  lordship 
read  the  clause.  See  supraJ]  There  is  also 
the  clause  giving  an  option  to  Driscoll  to 
purchase.  I  think,  however,  that  the 
matter  rested  in  contract,  and  in  contract 
only,  and  that  the  contract  was  that  no 
interest  in  the  land  should  pass  until  the 
leases  were  granted,  and  that  the  leases 
were  not  to  be  granted  until  the  houses 
were  built  when  the  £200  was  to  be  allowed 
off  pro  rata.  That  being  so,  I  think,  under 
this  agreement  Bo^n  remained  the  owner, 
and  retained  the  right  to  receive  the  rack- 
rent  either  for  himself  or  as  agent  or 
trustee,  and  any  rights  Driscoll  may  have 
had  to  participate  in  the  rack-rent  were 
contractual  rignts  only.  Driscoll  acquired 
the  option  to  build  upon  the  land  and  to 
call  for  leases  by  a  payment  of  £200  per 
annum,  but  that  did  not  deprive  Boyton  of 
his  obligation  to  pay  these  expenses.  I 
therefore  come  to  the  conclusion,  though 
not  without  hesitation  having  regard  to  the 
able  judgment  of  the  learned  magistrate 
upon  these  facts,  that  this  case  falls  within 
the  decision  of  Lady  Holland  v.  Keriiington 
Vestry^  gupra^  and  that  Boyton,  and  not 
Driscoll,  was  the  person  entitled  to  receive 
the  rack-pent,  if  any,  whether  for  himself  or 
as  agent  or  trustee. 

Wills,  J. — I  am  of  the  same  opinion. 
Unless  there  is  something  which  distin- 
guishes this  case  from  Lady  Holland  v.  Ken- 
sington  Vestry^  supra,  it  is  covered  by  that 
decision.  Is  there  any  distinction?  If  in 
clause  12  the  words  "legal  or  equitable 
interest"  had  been  used,  the  case  would 
have  been  on  all  fours  with  Lady  Hollands 
Com,  It  is  said  that  the  Judicature  Act 
has  placed  an  equitable  interest  on  the 
same  footing  as  a  legal  interest ;  but,  as 
I  understand  it,  if  an  equitable  interest  is 
capable,  as  things  then  stand,  of  being 
turned  into  a  legal  interest,  then  it  is  the 
same  thing  as  a  legal  interest,  but  not  if  it 
is— as  in  this  case — only  a  matter  of  contract 
for  something  in  the  future.  A  good 
illustration  of  that  is  afforded  by  this  very 
clause  in  the  agreement.  Supposing  that 
everything  had  been  done  which  would 
entitle  Driscoll  to  have  lea<^s  granted  to 
him,  it  could  not  be  said  that  the  clause 
still  operated,  because,  though  no  lease  had 
been  executed,  Driscoll  would  have  had 
an  immediate  right  to  have  leases  executed. 
In  the  present  case,  the  respondent's 
234 
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difficulty  is  that  Driscoll  is  not  now  entitled 
to  a  lease  of  the  whole  plot  for  £200  a  year, 
or  of  any  part  of  the  land  on  which  he  is 
entitled  to  build.  Therefore,  it  seems  to 
me  that  Boyton  having  been  the  owner 
at  the  time  of  the  agreement,  there  is 
nothing  in  the  agreement  to  change  the 
ownership,  and  he  still  remains  the  owner 
and  the  person  who  would  be  entitled  to 
receive  the  rack-rent.  Boyton  is,  therefore, 
the  legal  and  equitable  owner  as  far  as 
the  title  to  the  land  is  concerned. 

Channell,  J.— I  agree  with  the  judg- 
ments delivered,  and  in  particular  with 
what  my  lord  said  as  to  the  judgment  of 
the  learned  magistrate.  The  learned  magis- 
trate has  pointed  out  that  Boyton,  by  nis 
agreement  with  Driscoll,  deprived  himself 
of  any  benefit  to  be  obtained  from  the  land 
beyond  the  sum  of  £200  a  year,  and  Driscoll 
would,  for  ninety-nine  years,  receive  the 
whole  benefit  le.ss  £200  a  year  which  was 
not  the  rack-rent — the  full  annual  value 
of  the  land.  There  is  much,  therefore,  to  be 
said  for  the  view  that  Driscoll  had  become 
the  OAvner  of  all  the  interest  in  the  land 
beyond  £200  a  year,  as  he  was  the  sole 
person  who  could  increase  the  value  of  the 
land.  But  we  have  got  to  see  what  was 
the  agreement  made  between  the  parties. 
It  seems  to  come  to  this.  One  man  is 
the  owner  and  he  agrees  with  another— 
a  builder — that  if  that  other  builds  certain 
houses  he  shall  become  owner,  and  there  is 
a  clause  specially  inserted  that  until  the 
houses  are  built  the  original  owner  is  to 
remain  the  owner.  Under  this  agreement 
is  not  Boyton  still  the  owner  1  It  is  true 
that  he  may  have  agreed  that  except  as 
to  £200  he  is  to  receive  no  benefit  from  the 
land  ;  but  will  that  prevent  him  from  being 
the  owner?  Looking  at  the  definition  of 
"owner"  in  the  Act,  I  think  that  it  will 
not  do  so.  The  "  owner  "  as  defined  in  the 
Act  means  "  the  person  for  the  time  being 
receiving  the  rack-rent  .  .  .  whether  on  his 
own  account,  or  as  agent  or  trustee  for 
any  other  person  or  who  would  so  receive 
the  same  if  such  lands  or  premises  were  let 
at  a  rack-rent."  Now  here,  in  consequence 
of  the  bargain    between  the  parties,    the 

? remises  could  not  be  let  at  a  rack-rent, 
f  that  were  so  by  reason  of  any  statute, 
these  paving  expenses  would  not  be  ^myable 
by  any  person  as  owner,  because  the 
premises  would  be  extra  comnierciufii. 
But  the  parties  cannot  put  the  land  extra 
camnurcium  by  any  contract.  The  parties 
in  fact  have  made  a  bargain  which  prevents 
the  premises  being  let  at  a  rack-rent,  and 
therefore  there  arises  the  difficulty  of  apply- 
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ing  the  test— of  assuming  the  premises  can 
be  let,  when,  in  fact,  by  the  terms  of  the  con- 
tract they  cannot.    It  seems  to  me  that  the 
last  words  of  the  judgment  of  Willes,  J.,  in 
Lad}/  Holland  v.  Kensington  Vestry ^  supra^ 
show  what  must  be  done  in  such  a  case,  and 
that  it  does  not  signify  whether  the  rack- 
rent  would  be  received  as  trustee  or  not. 
It  seems  to  iHe  that  Boy  ton  has  by  contract 
given    to    Driscoll    ^conditionally    on    his 
performing  his  building  contract)  all  the 
benefit   of   ownership    of   this   land,  and 
perhaps  he  is,  subject  to  that  condition, 
a  trustee  for  Driscoll.    But  as  between  the 
local  authority  and  the  parties,  Boyton  is 
the  owner  within   the   decision  of    Lady 
Holland  v.  Kensington  Vestry^  supra,  be- 
cause   whatever    contract    he    has    made 
with  Driscoll  it  is  there  stated  that  he  is 
to  remain  the    owner   until   Driscoll  has 
done  something  which  he  has  not  done. 
If,  as  in  the  case  put  by  my  lord,  a  person 
required  the  land  for  a  short  time,  Boyton 
would  be  the  party  to  execute  the  lease. 
Therefore  it  seems  to  me  that  Boyton  is  the 
person  who  would   receive  the  rack-rent, 
although  perhaps  only  as  trustee  with  an 
ultimate    liability    to   account   for    it    to 
Driscoll.    After  a  careful  consideration  of 
Lady  Holland  v.  Kensington  Vestry^  mjyra, 
I  have  come  to  the  conclusion  that  this  case 
cannot    be    distinguished,    and    that    the 
Judicature  Act  has  not  made  any  diflference, 
because  Driscoll  has    not   yet   done    that 
which  he  must  do  in  order  to  entitle  him  to 
specific  performance  of  the  agreement  to 
grant  leases. 

Ap2>eal  allowed. 

Solicitor  for  the  appellant  :  T.  Blanco 
White. 

Solicitor  for  the  resiK)ndents  :  P.  Caud- 
well. 
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street**— Public  highway— Laying  out- 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  S3.  157,  158). 

Local  authorities  have  a  statutory  power  to 
mike  byelawSy  and  the  specuu  powers 
for  enforcing  such  byelaws  are  also 
conferred  on  them  by  statute,  and,  &r- 
cept  in  so  far  as  such  special  powers 
are  given,  they  have  no  inherent  right 
to  take  proceedings.  If  jy^f'blic  autho- 
rities try  to  put  in  suit  a  public  wrong, 
they  must  do  it  in  the  recognised  way, 
namsly,  at  the  suit  of  the  Attorney- 
General. 

Attorney-General  v.  Ashborne  Recreation 
Ground,  [1903]  1  Ch.  101  ;  67  J.  P.  73, 
approved.  The  question  as  to  whether 
an  old  highway  ts  being  turned  into  a 
*^new  street"  is  a  question  of  fact. 

The  plaintiffs,  as  the  urban  authority  for 
the  borough  of  Devonport,  claimed  an  in- 
junction restraining  the  defendants  from 
erecting  buildings  and  from  laying  out  cer- 
tain ancient  highways  aa  new  streets  of  a 
width  less  than  that  authorised  by  the 
plaintiffs'  byelaws.  The  defendants  were 
the  owners  of  a  building  estate  known  as 
the  "Great  Three  Corners."  This  estate 
contained  a  little  more  than  three  acres, 
and  was  in  the  shape  of  a  triangle,  one 
side  abutting  upon  a  public  highway  for 
all  kinds  of  traffic,  known  as  Ham  Lane, 
and  another  side  upon  a  similar  public 
highway,  known  as  Tavistock  Road,  which 
was  prior  and  down  to  November,  1900,  a 
main  road  leading  from  Devonport  to 
Tavistock,  and  as  such  vested  in  the  county 
council  by  the  Local  Government  Act,  1888, 
s.  11  (6).  The  roadway  of  Ham  Lane  was 
within  the  borough  of  Devonport,  the  fence 
of  the  defendants'  land  being,  down  to 
November.  1900,  the  boundary  of  the 
borough  there.  But  the  defendants'  land, 
together  with  the  portion  of  Tavistock 
Road  upon  which  the  defendants'  land 
abutted,  was  within  the  rural  district  of 
Pl>Tnpton  St.  Mary,  the  land  on  the  oppo- 
site side  up  to  the  fence  of  the  road  bemg 
in  the  borough  of  Plymouth.  Within  the 
rural  district  of  Plympton  St.  Mary  there 
were  certain  byelaws  with  respect  to  new 
streets,  framed  under  s.  157  of  the  Public 
Health  Act,  1875.  These  byelaws  provided, 
inter  alia:  1.  "Width,  applied  to  a  new 
street,  means  the  whole  extent  of  space 
intended  to  be  used,  or  laid  out  so  as  to 
admit  of  being  used  as  a  public  way." 
With  respect  to  the  level  of  new  streets  : 
3.  "  Every  person  who  shall  lay  out  a  new 
street  shall  lay  out  such  street  at  such  level 
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as  will  afford  the  easiest  practicable  gra- 
dients throughout  the  entire  length  of  such 
street  for  the  purpose  of  securing  easy  and 
convenient  means  of  communication  with 
anjr  other  street  or  intended  street  with 
which  such  new  street  may  be  connected 
or  may  be  intended  to  be  connected,  and  as 
will  allow  of  compliance  with  the  provi- 
sions of  any  statute  or  byelaw  in  force 
within  the  district  for  the  regulation  of 
new  streets  and  buildings."  With  respect 
to  the  width  and  construction  of  new 
streets  :  4.  "  Every  person  who  shall  lay  out 
a  new  street  which  shall  be  intended  for 
use  as  a  carriage-road  shall  so  lay  out  such 
street  that  the  width  thereof  shall  be  thirty- 
six  feet  at  the  least.  5.  Every  person  who 
shall  construct  a  new  street  which  shall  ex- 
ceed 100  feet  in  length  shall  construct  such 
street  for  use  as  a  carriage-road,  and  shall, 
as  regards  such  street,  comply  with  the 
requirements  of  every  byelaw  relating  to  a 
new  street  intended  for  use  as  a  carriage- 
road.  7.  Every  person  who  shall  con- 
struct a  new  street  for  use  as  a  carriage- 
road  shall  comply  with  the  following  re- 
quirements." Then  followed  specifications 
as  to  the  mode  of  construction,  levels,  and 
other  matters.  By  byelaw  90  it  was  pro- 
vided that  every  person  who  shall  intend  to 
lay  out  a  street  shall  give  to  the  sanitary 
authority  certain  notices  and  deliver  plans 
and  sections  of  such  intended  street.  Bye- 
law 97  provided  that  :  "Every  person  who 
shall  offend  against  any  of  the  foregoing 
byelaws  shall  be  liable  for  every  sucn 
offence  to  a  penalty  of  five  pounds,  and  in 
the  case  of  a  continuing  offence  to  a  further 
penalty  of  forty  shillings  for  each  day  after 
written  notice  of  the  offence  from  the  sani- 
tary authority.  Provided  nevertheless  that 
the  justices  or  court  before  whom  any  com- 

Elaint  may  be  made  or  any  proceedings  may 
e  taken  in  respect  of  any  such  offence 
may,  if  they  thinic  fit,  adjudge  the  payment 
as  a  penalty  of  any  sum  less  than  the  full 
amount  of  the  penalty  imposed  by  this  bye- 
law." And  byelaw  98  further  provided  : 
"  If  any  work  to  which  any  of  the  byelaws 
relating  to  new  streets  and  buildings  may 
apply  be  begun  or  done  in  contravention  of 
any  such  byelaw  the  person  by  whom  such 
work  shall  be  so  begun  or  done,  by  a 
notice  in  writing,  which  shall  be  signed  by 
the  clerk  of  the  sanitary  authority,  and 
shall  be  duly  served  upon  or  delivered 
to  such  person,  shall  be  required  on  or 
before  such  day  as  shall  be  specified  in  such 
notice  by  a  statement  in  wnting  under  his 
hand  or  under  the  hand  of  an  agent 
duly  authorised   in  that  behalf  and   ad- 

230 


67  J.  P.  269. 

dressed  to  and  duly  served  upon  the  sani- 
tary authority  to  show  sufficient  cause 
why  such  work  shall  not  be  removed, 
altered,  or  pulled  down  :  or  shall  be 
required  on  such  day  ana  at  such  time 
and  place  as  shall  be  specified  in  such 
notice  to  attend  personally  or  by  an  agent 
duly  authorised  in  that  behalf  before  the 
sanitary  authority  and  show  suflicient  cause 
why  such  work  shall  not  be  removed, 
altered,  or  pulled  down.  If  such  person 
shall  fail  to  show  sufficient  cause  why  such 
work  shall  not  be  removed,  altered,  or 
pulled  down,  the  sanitary  authority  shall  be 
empowered,  subject  to  any  statutory  pro- 
vision in  that  behalf,  to  remove,  alter  or 
pull  down  such  work."  The  statutory  pro- 
vision therein  referred  to  being  s.  158  of  the 
Public  Health  Act  1875.  By  the  Devon- 
port  Corporation  Act,  1900,  Part  V.,  the 
boundaries  of  the  borough  and  parish  of 
Devonport  were  extended  so  as  to  comprise 
the  defendants'  land  and  the  portion  of 
Tavistock  Road  on  which  it  abutted,  as 
from  the  land  on  the  opposite  side  of 
that  road  remaining  in  the  borough  of 
Plymouth  on  November  9th.  1900 — the  date 
of  the  commencement  of  tnat  part  of  the 
Act.  Section  43  of  the  Act  incorporated 
(inter  alia)  Article  XII.  of  the  Devonport 
Extension  Order,  1898,  which  order  was 
confirmed  by  the  Local  Government  Board's 
Provisional  Order  Confirmation  (No.  10) 
Act,  1898.  The  combined  effect  of  s.  43  ana 
of  Article  XII.  was  to  provide  that  all 
byelaws  and  regulations  and  any  list  of 
tolls  and  table  of  fees  made  by  the  corpora- 
tion which  at  the  commencement  of  the 
Devonport  Corporation  Act,  1900,  should  be 
in  force  in  the  existing  borough  should 
thenceforth  apply  to  the  borough  as 
extended  by  the  last-mentioned  Act,  until 
or  except  in  so  far  as  any  such  byelaws  oi 
regulations  or  list  of  tolls  or  tables  of  fees 
might  be  altered  or  repealed,  and  all  bye- 
laws and  regulations  made  by  the  council  of 
the  rural  district  should  on  that  date  cease 
to  be  in  force  or  have  any  effect  in  any  part 
of  the  added  area,  but  without  prejudice 
to  anything  duly  done  thereunder^  provided 
that  any  proceedings  which  mignt  have 
been  taken  by  the  council  of  the  rural 
district  against  any  person  for  any  offence 
against  the  last-mentioned  byelaws  and 
regulations  committed  before  the  commence- 
ment of  Part  V.  of  the  Devonport  Corpora- 
tion Act,  1900,  might  be  taken  by  the 
E  lain  tiffs  as  if  those  byelaws  and  regulations 
ad  remained  in  force  and  the  plaintiffs 
had  been  substituted  therein  for  the  local 
authority  of  the  added  area. 
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The  defendants'  land,  though  now  within 
the  borough  of  Plymouth,  is  at  a  con- 
siderable distance  from  any  town.  The 
byelaws  of  the  borough  of  Devonport, 
though  differently  numbered,  are,  so  far 
as  material  to  this  case,  for  all  practical 

?urposes,  to  the  same  effect  as  the  byelaws  of 
lympton.  Prior  to  November  9th,  1900,  the 
defendants  had  commenced  to  lay  out  their 
land  as  a  building  estate  and  had  deposited 
plans  and  given  all  proper  notices  to  the 
rural  authority  under  the  byelaws  relating 
thereto.  That  authority,  in  fact,  did  not 
formally  either  approve  or  disapprove  of 
these  plans,  but  they  instituted  no  proceed- 
ing for  penalties  under  the  byelaws,  nor 
did  they  do  anything  under  the  98th 
byelaw  and  s.  158  of  the  Public  Health  Act. 
In  particular  the  defendants  had  begun  to 
build  houses  on  their  own  land  facing 
Tavistock  Road  and  Ham  Lane  without 
removing  the  fence  on  either  side,  but 
making  the  necessary  openings  here  and 
there  so  as  to  provide  means  of  entrance  to 
and  exit  from  the  houses  that  were  being 
built,  and  had  not  attempted  to  alter  or 
interfere  with  the  roadway  either  of  Ham 
Lane  or  Tavistock  Road.  Upon  the  trans- 
fer effected  by  the  Devonport  Corporation 
Act,  1900,  the  previous  right  of  tne  rural 
district  of  Plympton  St.  Mary  to  take  pro- 
ceedings for  penalties  under  the  byelaws  was 
transferred  to  the  plaintiff  corporation. 
The  plaintiffs  alleged  that  the  defendants 
by  building  these  houses  had  commenced  to 
"  lay  out  "Tavistock  Road  and  Ham  Lane 
as  "new streets"  in  contravention  of  the 
byelaws  of  Plympton  St.  Mary  and  of  the 
borough  of  Devonport  as  to  width.  The 
plaintiffs,  however,  did  not  take  any  pro- 
ceedings before  the  justices  for  penalties, 
but  had  instituted  this  action,  seeking 
thereby — (1)  an  injunction  to  restrain  the 
defendants  from  erecting  or  continuing  the 
erection  of  any  building  upon  and  from 
laying  out  any  new  street  intended  for  use 
as  a  carria^  road  upon  or  in  connection 
with  the  defendants'  estate  without  having 
previously  delivered  to  the  plaintiffs^  in 
accordance  with  the  byelaws,  and  obtained 
their  approval  to,  proper  plans  and  sections 
of  such  building  and  street  respectively, 
and  from  laying  out  or  constructing  any 
such  street  as  aforesaid  so  that  the  width 
thereof  should  be  less  than  36  feet, 
or,  being  a  street  exceeding  200  feet  in 
length  and  intended  to  form  the  principal 
approach,  or  means  of  access  to  any  domes- 
tic building,  public  building,  or  building  of 
the  warehouse  class  with  a  carriage  road 
of  less  than  24  feet  in   width,   or   with- 


er J.  P.  36d. 

out  a  footway  on  each  side  thereof  of  a 
width  not  less  than  one-sixth  of  the  entire 
width  of  such  street,  or  otherwise  in  contra- 
vention dlF  any  of  the  provisions  of  the 
byelaws ;  (2)  an  order  on  the  defendants 
to  remove,  alter,  or  pull  down  all  works 
begun  or  done  by  the  defendants  as  afore- 
said contrary  to  the  byelaws  or  any  of 
them  ;  (3)  alternatively  a  declaration  that 
the  plaintiffs  were  entitled  to  remove,  alter, 
pull  down,  or  otherwise  deal  witli  any 
works  begun  or  done  by  the  defendants  as 
aforesaid  contrary  to  the  provisions  of  the 
byelaws  or  any  of  them. 

Macmorran,  K.C.,  Hughes^  K.C.,  and 
R,  J.  Parker,  for  the  plaintiffs. 

Banckwerts,  K.C.,  and  A,  Glen,  for  the 
defendants. 

March  26. 

Joyce,  J.  (after  stating  the  facts),  con- 
tinued :  Now,  it  is  alleged  that  the  defen- 
dants prior  to  November  9th,  1900,  had 
commenced  to  lay  out  and  construct,  and 
were  then  laying  out  and  constructing, 
Ham  Lane  and  Tavistock  Road  as  "new 
streets"  in  a  manner  which  contravened 
the  byelaws  of  Plympton  and  also  of  the 
borough  of  Devonport.  What  they  had 
really  done  and  were  doing  was  to  erect 
certain  houses  upon  their  own  land  wdthout 
removing  the  fence  on  either  side,  but 
making  the  necessary  openings  here  and 
there  so  as  to  provide  means  of  entrance 
to  and  exit  from  the  houses  that  were  being 
built.  They  have  done  nothing  more  than 
this.  In  particular,  they  have  not  attempted 
to  alter  or  interfere  with  the  roadway  either 
of  Ham  Lane  or  Tavistock  Road ;  and,  as 
it  appears  to  me,  they  would  have  been 
liable  to  be  indicted,  and  to  an  action  for  an 
injunction,  if  they  had  done  so,  or  had  in 
any  way  intermeddled  with  the  laying  out 
or  construction  of  either  of  these  highways. 
In  reference  to  the  erection  of  the  defen- 
dants' houses,  considered  merely  as  houses, 
proper  plans  had  been  deposited  with  ana 
all  necessary  notices,  if  any,  given  to  the 
rural  authority  under  the  byelaws  relating 
thereto.  Such  authority,  in  fjact,  did  not 
formally  either  approve  or  disapprove  of 
these  plans,  but  they  instituted  no  proceed- 
ings for  penalties  under  the  byelaws,  nor 
did  they  do  anything  under  the  98th  byelaw 
and  s.  158  of  the  Public  Health  Act,  1875. 
Upon  the  transfer  effected  by  the  Act  of 
1900,  the  previous  right,  if  any,  of  the  rural 
authority  to  take  proceedings  for  penalties 
under  the  byelaws  was  transferred  to  the 
corporation  of  Devonport,  the  plaintiffs  in 
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this  action.  They  have  not  taken  any 
proceedings  before  the  justices  for  penalties, 
but  have  instituted  this  actioij,  seeking 
thereby— (1)  an  injunction  to  restrain  the 
defendants  from  erecting  or  continuing  the 
erection  of  any  building  upon  and  from 
laying  out  any  new  street  intended  for  use 
as  a  carritige  road  upon  or  in  connection 
with  the  defendants  said  estate  without 
having  previously  delivered  to  the  plaintiffs, 
in  accordance  with  the  said  byelaws,  and 
obtained  their  approval  to  proper  plans  and 
sections  of  such  building  and  street  respec- 
tively, and  from  laying  out  or  constructing 
any  such  street  as  aforesaid  so  that  the 
width  thereof  shall  be  less  than  36  feet, 
or,  being  a  street  exceeding  200  feet  in 
length  and  intended  to  form  the  principal 
approach,  or  means  of  access  to  any  domestic 
building,  public  building,  or  building  of  the 
warehouse  class  with  a  carriage  road  of 
less  than  24  feet  in  width  or  without  a 
footway  on  each  side  thereof  of  a  width 
not  leas  than  one-sixth  of  the  entire  width 
of  such  street,  or  otherwise  in  contravention 
of  any  of  the  provisions  of  the  said  bye- 
laws  ;  (2)  an  order  on  the  defendants  to 
remove,  alter,  or  pull  down  all  works  begun 
or  done  by  the  defendants  as  aforesaid 
contrary  to  the  said  byelaws  or  any  of 
them  •  (3)  alternatively  a  declaration  that 
the  plaintiffs  aie  entitled  to  remove,  alter, 
imll  down,  or  otherwise  deal  with  any 
works  begun  or  done  by  the  defendants  as 
aforesaid  contrary  to  the  provisions  of  the 
said  byelaws  or  any  of  them.  It  was 
admitted  in  the  course  of  the  argument 
that  there  was  no  case  for  an  injunction  as 
to  building,  except  if  and  so  far  as  the 
buildings  might  contravene  the  byelaws  as 
to  the  laying  out  of  a  new  street.  I  may 
therefore  treat  paragraph  1  of  the  claim 
as  a  claim  to  an  injunction  to  restrain  the 
defendants  from  laying  out  Ham  Lane  and 
Tavistock  Road,  or  either  of  them,  as  new 
streets  or  a  new  street  in  contravention  of 
the  byelaws,  and  the  question  is  whether 
the  defendants  have  commenced  or  threat- 
ened or  intended  to  do  this.  Now,  were 
the  defendants  laying  out  or  constructing 
Ham  Lane  and  Tavistock  Road,  or  either  of 
them,  or  any  part  thereof,  as  new  streets  or 
a  new  street  within  the  meaning  of  the 
byelaws  in  reference  to  the  laying  out  or 
constructing  of  new  streets?  It  is  clear 
that  there  has  not  been  any  laying  out  or 
constructing  by  the  defendants  of  a  new 
street  in  the  ordinary,  popular,  and  natural 
sense  of  the  words,  and  that  the  defendants 
never  intended  to  do  anything  of  the  kind. 
In  fact,  it  was  the  one  thing  of  all  others 
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which  they  intended  not  to  do.  They  have 
not  done,  and  had  no  power  to  do,  anytliing 
outside  the  fence  of  their  own  land.  They 
have  simply  begun  to  build  within  their 
own  boundary.  No  ordinary  person  would 
think  of  saying  that  what  they  were  doing 
was  laying  out  or  constructing  a  new  street, 
although  for  anything  I  know  the  effect  of 
what  the  defendants  are  doing,  in  con- 
junction with  what  other  people  are  doing 
or  may  do  on  the  opposite  side  of  Tavistock 
Road,  may  be  that  at  some  future  time  the 
portion  of  Tavistock  Road  adjoining  the 
defendants'  property  may  be  or  become  a 
street  or  even  a  "new  street'*  within  the 
meaning  of  that  term  in  some  Act  of  Parlia- 
ment or  statutory  byelaw.  The  word 
"  street "  has  various  significations  in  diffe- 
rent Acts  of  Parliament,  but  j^nuL  facie 
the  meaning  of  the  word  "street"  in  the 
byelaws,  as  well  of  Plympton  as  of  Devon- 
ix)rt,  with  respect  to  the  laying  out  and 
construction  of  new  streets  is,  in  my 
opinion,  limited  to  what  is  used  or  intended 
to  be  used  as  roadway ;  and  my  reasons  for 
this  view  are  those  stated  by  Selborne, 
L.C.,  in  Robinson  v.  Barton  Local  Board 
(1883),  53  L.  J.  Ch.  226.  I  am  unable 
to  see  how  what  the  defendants  have 
done  or  are  doing  is  laying  out  or  con- 
structing a  new  street  or  anything  of 
the  kind  within  the  meaning  of  the 
byelaws,  unless  there  be  some  judicial  deci- 
sion which  compels  me  so  to  hold.  I  do 
not  think  there  is  any  such  decision.  On 
the  contrary,  Willianis  v.  Po^vning  (1883), 
48  L.  T.  672  ;  Gozzett  v.  Maldon  ^Sanitary 
Authority,  [1894]  1  Q.  B.  327;  58  J.  P. 
229 ;  and  ^SV.  Georr/es  Local  Board  v.  Bal- 
lard, [1895]  1  Q.  B.  702 ;  69  J.  P.  182, 
appear  to  me  to  support  the  conclusion 
which  I  have  stated.  As  to  paragraph  1, 
therefore,  of  the  relief  claimed,  the  case  of 
the  plaintiffs,  in  my  opinion,  faiLj  upon  the 
merits ;  and  as  to  paragraphs  2  and  3, 
which  are  in  very  general  terms,  it  would 
suffice  for  me  to  say  that  the  defendants 
have  not  been  shown  to  have  contravened 
any  byelaw.  But  an  objection  was  raised 
and  it  is  contended  on  behalf  of  the  defen- 
dants that  the  byelaws  in  question,  and 
any  similar  byelaws,  cannot  be  enforced  in 
this  court  by  an  action  on  the  part  of  the 
authority  for  an  injunction,  but  only  by 
the  si)ecial  remedies,  viz.,  proceedings  for 
penalties,  provided  by  the  statute  and  bye- 
laws, or  otherwise  by  an  action,  formerly 
called  an  information,  by  the  Attomey- 
(jeneral.  It  is  obvious  that  by  any  breach 
of  these  byelaws  the  authority,  as  such,  does 
not  sustain  any  damage,  none  of  its  rights 
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of  property  are  interfered  with,  and  the 
public  alone  are  injured,  if  at  all.  It 
appears,  however,  that  in  various  cases 
injunctions  have  been  granted  at  the 
instance  of  local  authorities  to  restrain 
an  infringement  or  contravention  of  bye- 
laws  ;  and  I  may  mention  particularly 
Hendon  Load  Board  v.  Pmmce  (1889), 
42  Ch.  D.  602,  and  BronUei/  Local 
Board  v.  Lloyd  (1892),  66  L.  T.  462.  The 
action  of  J^t.  Georg/s  Local  Board  v. 
Ballard^  supra^  which  was  for  an  in- 
lunction  to  restrain  the  defendant  from 
laying  out  or  constructing  a  new  street 
of  less  width  than  36  feet,  contrary 
to  the  byelaws  of  the  plaintiffs,  was  dis- 
missed on  the  merits.  In  none  of  the 
cases,  however,  does  any  such  objection 
appear  to  have  been  taken  to  the  nght  of 
the  plaintiffs  to  maintain  the  action  as  is 
now  insisted  upon.  In  the  first  place  it  is 
clear,  I  think,  that  no  breach  of  the 
byelaws  constituted  an  offence  or  gave 
a  right  of  action  at  common  law.  But 
any  breach  of  the  byelaws  is  a  criminal 
matter,  aa  was  held  in  Mellor  v.  Denham 
(1879),  4  Q.  B.  D.  241.  in  reference  to  the 
contravention  of  the  byelaws  of  a  school 
constituted  under  the  Elementary  Educa- 
tion Act,  1874.  In  Doe  v.  Bridges  (1831), 
1  B.  &  Ad.  847,  it  is  laid  down  by  Ten- 
TERDEN,  C.  J.,  at  p.  859,  that  "  when  an  Act 
creates  an  obligation  and  enforces  the  per- 
formance in  a  specified  manner,  we  take  it 
to  be  a  general  rule  that  performance  can- 
not be  enforced  in  any  other  manner." 
This  was  cited  and  approved  bjr  Lord 
Halsbury  and  Lord  Macnaghten  in  Pas- 
more  v.  OsioaldtioisUe  Urban  (7ownci7,ri898] 
A.  C.  394.  In  Wolverhampton  Neto  Water 
Works  Co.  V.  Haivkes/ard  (1859),  6  C.  B. 
(n.s.)  336,  the  iudgment  of  Willes,  J., 
contains  the  following  passage :  "  There 
are  three  classes  of  cases  in  which  a  liability 
may  be  established  founded  upon  a  statute. 
One  is  where  there  was  a  liability  eidstinc 
at  common  law,  and  that  liability  is  aflirmea 
by  a  statute  which  cives  a  special  and 
peculiar  form  of  remedy  different  from  the 
remedy  which  existed  at  common  law ; 
there,  unless  the  statute  contains  words 
which  expressly  or  by  necessary  implication 
exclude  the  common  law  remedy,  the  party 
suing  has  his  election  to  pursue  either  that 
or  the  statutory  remedy.  The  second  class 
of  cases  is  where  the  statute  gives  the  right 
to  one  merely,  but  provides  no  particular 
form  of  remedjr ;  then  the  party  can  only 
proceed  by  action  at  common  law.  But 
there  is  a  third  class,  viz.,  when  a  liability 
not  existing  at  common  law  is  created  by  a 
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statute  which  at  the  same  time  gives  a 
special  and  particular  remedy  for  enforcing 
it.  The  present  case  falls  within  this  latter 
class,  if  any  liability  at  all  exLsts.  The 
remedy  provided  by  the  statute  must  be 
followed,  and  it  is  not  competent  to  the 
party  to  pursue  the  course  applicable  to 
cases  of  the  second  class.  The  form  given 
by  the  statute  must  be  adopted  and  ad- 
hered to.  The  company  are  bound  to  follow 
the  form  of  remedy  provided  by  the  statute 
which  gives  them  tne  right  to  sue."  In 
Cooper  V.  Whittingham  (1880),  15  Ch.  D.  501 , 
Jessel,  M.R.,  says  at  p.  606 :  "  There  was  a 
point  not  insisted  upon  but  mentioned  during 
the  course  of  the  argument.  It  was  said  that 
s.  17  of  the  Act  created  a  new  offence  of 
importation,  and  enacted  a  particular 
penalty,  and  it  was  argued  that  where  a 
new  offence  and  a  penalty  for  it  had  been 
created  by  statute,  a  person  proceeding 
under  the  statute  was  confinckl  to  the 
recovery  of  the  penalty,  and  that  nothing 
else  coidd  be  asked  for.  That  is  true  as  a 
general  rule  of  law,  but  there  are  two  ex- 
ceptions. The  first  of  the  exceptions  is  the 
ancillary  remedy  in  equity  by  injunction  to 
protect  a  right.  ^  That  is  a  mode  of  pre- 
venting that  being  done  which,  if  done, 
♦would  be  an  offence.  Wherever  an  act  is 
illegal  and  is  threatened,  the  court  will 
interfere  and  prevent  the  act  being  done ; 
and,  as  regards  the  mode  of  granting  an 
iniunction,  the  court  will  grant  it  either 
when  the  illegal  act  is  threatened  but  has 
not  been  actually  done,  or  when  it  has 
been  done  and  seemingly  is  intended  to  be 
repeated.  The  second  exception  is  that 
created  by  the  Judicature  Act,  1875,  s.  25  (8), 
which  enables  the  court  to  grant  an  injunc- 
tion in  all  cases  in  which  it  shall  appear  to 
the  court  to  be  just  or  convenient  This 
section  may  be  said  to  be  a  general  supple- 
ment to  all  Acts  of  Parliament.  I  tnink 
that  in  this  particular  case  an  injunction 
can  issue  on  both  those  general  grounds." 
But  after  the  decision  in  North  London 
Bail.  Co.  V.  Qj-eat  Northern  Bail.  Co. 
(1883),  11  Q.  B.  D.  36,  I  do  not  think 
that  Cooper  v.  Whittingham^  supra,  is  any 
authority  for  granting  an  injunction  in 
such  a  case  as  the  present.  At  all  events,  it 
would  not  be  just  or  convenient. 

In  Grand  Junction  Watertoorks  Co.  v. 
Hampton  Urban  Council,  [1898]  2  Ch. 
331,  Stirling,  J.,  said  (at  p.  345)  : 
"Now,  whether  or  no  there  be  juris- 
diction in  the  court  to  restrain  by  in- 
junction such  an  application,  it  seems 
to  me  that  the  granting  of  an  ipjunction 
in  such  a  case  is  a  matter  which  ought  to  be 
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done  with  the  greatest  possible  caution,  and 
I  respectfully  adopt  the  language  of  the 
Master  of  the  Rolls  in  that  case: 
*  Where  the  legislature  has  pointed  out  a 
mode  of  proceeding  before  a  magistrate  it  is 
not,  as  a  general  rule,  for  another  court  to 
interfere  to  stop  that  proceeding  by  injunc- 
tion.' I  desire  to  add  that  m  contests 
between  local  authorities  and  private 
owners,  it  seems  to  me  that  that  rule  ought 
to  be  adhered  to  somewhat  strictly.  In 
these  matters  as  to  building  lines,  the 
legislature  has  provided  a  cheap  and  short 
mode  of  obtaining  a  decision  on  the  point 
in  question,  and  it  would  be  a  matter  of 
regret  if  a  different  and  more  expensive 
mode  of  obtaining  a  decision  were  to  be 
habitually  resorted  to,  or  resorted  to  in  the 
absence  of  very  special  circumstances.  I 
confess  my  own  experience,  sitting  here  as 
a  judge,  leads  me  to  believe  that  vestries 
and  other  local  authorities  are  sometimes 
too  ready  to  embark  in  costly  litigation 
without  any  equivalent  benefit  to  the  public 
or  the  ratei>ayers  whom  they  represent ;  and 
I  should  be  sorry  if  either  private  individuals 
or  public  authorities  were,  when  a  cheap 
and  speedy  mode  of  settling  a  dispute  is 
provided  by  the  legislature,  to  resort  to  a 
more  expensive  one.  I  think,  therefore, 
that,  in  tlie  exercise  of  the  discretion  which 
is  vested  in  the  court,  it  ought,  even  as 
regards  the  granting  of  an  injunction^  to 
be  very  slow  to  grant  an  injunction  against 
taking  proceedings  before  the  magistrate 
when  the  legislature  has  pointed  out  that  as 
the  proper  mode  of  proceeding — "  of  course 
that  IS  not  exactly  the  same  as  this  " — and  <i 
^fortiort  it  seems  to  me  that  when  the  court 
is  simply  asked  to  make  a  declaration  of 
rieht,  without  giving  any  consequential 
relief,  the  court  ougnt  to  be  extremely 
cautious  in  making  such  a  declaration,  and 
ought  not  to  do  it  in  the  absence  of  any 
very  special  circumstances."  And  Lord 
Herschell,  L.C.,  in  Institute  of  Patent 
Agents  v.  Lockwood,  [1894]  A.  C.  347, 
at  p.  361,  says  :  "You  have  here,  for 
the  first  time,  a  new  offence  created  — 
the  offence  of  practising  as  a  patent 
agent  without  being  on  the  register.  But 
for  the  enactment  creating  that  offence, 
the  defender  has  done  nothing  of  which 
anybodjr  would  have  a  legal  right  to  com- 
plain either  civilly  or  criminally.  The 
legislature,  having  created  that  new  offence, 
hius  prescribed  the  punishment  for  it,  namely, 
a  penalty  of  £20.  Can  it  possibly,  under 
these  circumstances,  be  open  to  bring  the 
individual,  not  before  the  summary  court  at 
small  expense  to  determine  the  question  of 
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his  liability  to  a  £20  penalty,  but  to  bring 
him  before  the  Court  of  Session  with  its 
attendant  expense  and  to  ask  the  Court  of 
Session  to  make  a  declaration  that  he  has 
been  breaking  the  law  in  a  manner  which 
the  legislature  has  said  subjects  him  to  a 
penalty,  and.'  then,  having  proved  that  he 
nas  rendered  himself  liable  to  a  penalty, 
to  ask  the  Court  of  Session  to  interdict  him, 
with  this  result,  that  if  he  were  to  offend 
again  he  would  not  be  subject  to  the 
summary  procedure  and  the  £20  penalty, 
but  would  be  liable  to  imprisonment  for 
breach  of  the  interdict  ?  My  lords,  it  seems 
to  me,  I  confess,  scarcely  necessary  to  do 
more  than  state  the  contention  to  show  that 
it  is  impossible  that  it  can  be  supported. 
If  that  oe  the  law,  the  number  of  cases  must 
have  been  almost  innumerable  in  which 
such  a  proceeding  would  have  been  Com- 

ftent,  and  yet  it  is  absolutely  unheard  of. 
will  not  dwell  upon  the  grave  incon- 
veniences which  would  result  from  sanction- 
ing a  procedure  of  that  description.  The 
mode  of  procedure  and  the  amount  of 
penalty  are  often  regarded  by  the  legisla- 
ture as  of  the  utmost  importance  when  they 
are  creating  new  offences,  and  the  law 
would,  I  believe,  contrary  to  their  intention, 
be  most  seriously  modified  if  it  were  held 
that  the  i>arty  committing  a  breach  of  that 
which  for  the  first  time  is  made  an  offence 
were  to  subject  himself  by  so  doing  to 
proceedings  of  this  description  which  might 
result  in  a  commital  to  prison  " — all  of  which 
seems  to  me  to  apply  to  the  present  case. 
Upon  the  whole,  then,  I  am  of  opinion  that 
this  action  could  not  have  been  maintained 
by  the  urban  authority  even  if  it  had  been 
right  upon  the  merits.  In  regard  to  the 
third  paragraph  of  the  claim  for  relief, 
Barraclough  y,  Broum^  [1897]  A.  C.  615; 
is  an  authority  that  no  such  declaration 
ought  to  be  made,  and  I  have  already 
read  what  Stirling,  J.,  said  in  the  case 
of  Grand  Junction  Watertoorks  Co.  v. 
Hampton  Urban  Council  (supra),  in  refer- 
ence to  making  declarations  of  right  under 
similar  circumstances.  The  result  is,  in  my 
opinion,  that  this  action  is  misconceived, 
and  must  be  dismissed  with  costs. 

From  this  decision  the  plaintiffs  now 
appealed. 

Ma£morran,K,C.y  HugheSyK.Q,,  and  R.  J. 
Parkeryior  the  api)ellants. — The  defendants, 
by  what  they  are  doing  and  have  shown  to 
be  their  intention,  are  beginning  to  lay  out 
Tavistock  Hoad  and  Ham  Lane  opposite  to 
their  property  as  "  new  streets."  The  prin- 
ciple IS  that  a  person  may  convert  an  old 
highway  into   a  new   street   by  erecting 


MAGISTEBIAL  CASES. 


Devonport  Corporation  v.  Tozer. 

buildings  on  one  or  both  sides  of  it;  he 
commences  to  do  this  when  he  begins  to 
build,  and  when  he  commences  to  lay  out  a 
new  street  he  makes  himself  liable  to  the 
byelaws  of  the  local  authorities  (Bobinson  v. 
Local  Board  of  Barton  (1882),  21  Ch.  D. 
621  ;  46  J.  P.  373 ;  on  appeal  (1883),  8  App. 
Cas.  798 ;  48  J.  P.  276).  There  is  sufficient 
evidence  here  to  show  that  the  defendants 
intend  to  lay  out  a  new  street  ( Williams  v. 
Ponming  (1885),  48  L.  T.  672 ;  Gozzett  v. 
Maldon  urban  Sanitary  Authority,  [1894] 

1  Q.  B.  327  ;  68  J.  P.  229 ;  Clerkenwelt 
Vestry  v.  Edmondson,  [1902]  1  K.  B.  336 ; 
66  J.  P.  229 ;  St.  George's  Local  Board  v. 
Ballard,  [1895]  1  Q.  B.  702  ;  59  J.  P.  182 ; 
Attorney-General  v.  Buffard,  [1899]  1  Ch. 
537  :  63  J.  P.  332).  The  question  now  is  as 
to  the  width  of  the  roadway.  Joyce,  J., 
did  not  appreciate  the  principle  in  his 
judgment,  and  did  not  alluaeto  Bobinson  v. 
Local  Board  of  Barton,  sujyra.  We  rely  on 
the  judgment  of  the  Court  of  Appeal  in 
that  case.  Where  a  ^jerson  proposes  to  lay 
out  a  new  street  which  does  not  conform 
with  the  byelaws  of  the  local  authority, 
he  may  be  restrained  by  injunction  {Jlendon 
Local  Board  v.  Pounce  (1889),  42  Ch.  D. 
602).  As  to  procedure,  we  do  not  dispute 
that  where  the  le^slation  has  created  an 
obligation  and  gives  a  remedy  for  its 
enforcement,  you  must  use  that  remedy, 
but  you  must  first  find  out  that  the  legisla- 
ture intended  that,  and  no  other,  remedy  to 
be  used.  The  statute  itself  does  not  apply 
a  remedy  for  the  breach  of  any  byelaws, 
and  if  the  local  authorities  had  not  imposed 
a  penalty  for  the  breach  they  would  have 
no  remedy  except  by  indictment  or  apply- 
ing for  an  injunction ;  but  this  does  not 
prevent  them  from  proceeding  for  an  in- 
junction   in   the    High  Court  {Cooper  v. 

Wkittingham  (1880),  15  Ch.  D.  501; 
Hendon  Local  Board  v.  Pounce,  supra; 
Brondey    Local    Board   v.    Lloyd,    [1892] 

2  Ch.  193  :  56  J.  P.  275  ;  llayward  v.  East 
London  Waterworks  Co.  (1885),  28  Ch.  D. 
188;  49  J.  P.  452;  Stevens  v.  Chown, 
[1901]  1  Ch.  899;  65  J.  P.  470;  North 
Lo7idon  Bail.  Co.  v.  Great  Western  Bail. 
Co.  (1883),  11  Q.  B.  D.  30^. 

Danckwerts,  K.C.,  ana  Alexander  Glen, 
for  the  respondents. — We  do  not  deny  that 
the  plaintiffs  could  have  made  a  byelaw  to 
do  that  which  they  are  now  trying  to  do, 
but  we  maintain  that  they  have  not  done  so. 
The  question  is  not  whether  the  Attorney- 
General  could  maintain  this  action,  but 
whether  the  local  authority  can  do  so.  The 
plaintiffs  can  only  proceed  for  the  penalties 
provided    by    the    byelaws.     These    rotuls 
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were  already  "  streets  "  according  to  s.  4  of 
the  Public  Health  Act.  1876,  and  could  not 
become  "new  streets  under  that  Act  or 
any  byelaws  passed  under  its  provisions. 
Breach  of  byelaws  is  a  criminal  matter 
{Mell(yr  v.  Denham  (1880),  5  Q.  B.  D. 
467  :  44  J.  P.  472;  B.  v.  Walker  (1875), 
10  Q.  B.  D.  355  ;  40  J.  P.  230).  The  Equity 
Courts  have  no  greater  power  to  grant 
injunctions  now  than  they  had  before 
the  Judicature  Acts  {Kitts  v.  Moore, 
[1895]  1  Q.  B.  253).  The  court  has  no 
power  to  grant  an  injunction  here  {Emperor 
of  Austria  v.  Day  (1861),  3  De  G.  F.  &  J. 
217  ;  Cooper  v.  Whittingham,  supra  ; 
Hayward  v.  East  Lofndon  Waterworks, 
supra;  Stevens  v.  Chown,  supra;  North 
London  Bail.  Co.  v.  Great  Western  Bail. 
Co.,  supra).  The  plaintiffs  are  confined 
to  the  remedy  provided  by  the  byelaws 
{Chartered  Institute  of  Patent  Agents  v. 
Lockwood,  supra).  This  action  could  not 
have  been  maintained  even  in  the  nante  of 
the  Attorney  General. 

They  were  stopped  by  the  court. 

Collins,  M.K.— This  is  an  appeal  from 
Joyce,  J.,  who  decided  two  matters.  First 
of  all,  he  held  that  the  particular  byelaws 
in  this  case  did  not  apply  under  the  circum- 
stances ;  and,  secondly,  he  held  that  this 
was  an  action  which  could  not  be  main- 
tained bv  the  local  authority  otherwise 
than  in  the  name  of  the  Attorney-General ; 
that  the  Attorney-General  was  not  a  party 
to  the  cause,  and  that  that  in  itself  was  a 
complete  answer.  If  the  learned  judge  is 
right  in  holding  that  this  was  not  an  action 
that  could  be  maintained  by  the  local 
authority  without  the  Attorney-General, 
this  appeal  must  fail.  These  proceedings 
are  not  taken  for  the  penalty  imposed  by 
the  byelaws  ;  they  are  taken  at  law  on  the 
general  right  of  a  public  body  who  are 
trying  to  put  in  suit  a  claim  for  the  breach 
of  a  statute.  This  point  has  been  carefully 
considered  by  Buckley,  J.,  in  a  very  elabo- 
rate argument,  in  the  case  of  Attorney- 
GeTieral  v.  Ashbourne  Becreatian  Ground  Co.. 
[1903]  1  Ch.  101,  in  which  he  has  covered 
the  wnole  law,  as  it  seems  to  me,  on  this 
point.  I  do  not  think  that  I  could  usefully 
add  anything  to  the  reasons  given  there, 
namely,  that  where  there  is  a  public  wrong, 
and  where  the  local  authority  who  have 
certain  special  rights  to  sue  in  their  own 
name  for  certain  special  remedies,  have 
not  done  so,  and  are  trying  to  put  a  suit  in 
public  wrong,  they  must  do  it  in  the 
recognised  way,  namely,  at  the  suit  of  the 
Attorney-General.    In  this  case  the  plain 
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tiffs  have  attempted  to  do  it  without  the 
intervention  of  the  Attorney-General :  and, 
for  the  reasons  given  by  Buckley,  J.,  in 
the  case  I  have  mentioned,  I  am  of  opinion 
that  they  cannot  in  this  case  proceed  m  the 
absence  of  the  Attorney-General.    That  is 
really  enough  to  dispose  of  the  case.    With 
regard  to  the  other  part  of  the  case,  which 
was  very  elaborately  argued  on  both  sides, 
I  do  not  think  it  necessary  to  say  more 
than  that  I  see  no  reason  for  differing  with 
Joyce,  J.    It  is  purely  a  Question  of  fact — 
namely,  are  we  bound  to  draw  an  inference 
from  the   acts   done  by  these   particular 
owners,  who  are  building  on  the  land  in 
question,  that  thev  are  making  or  laying 
out  a  new  street  f    I  do  not  say  that  it 
might  not  be  possible  to  draw  the  inference 
that  they  are.    I  think  there  is  some  evi- 
dence of  that.    On  the  other  hand,  no  one 
can  contend  that  it  is  a  necessary  inference, 
and  much  less  any  inference  of  law  from 
the   facts,    that   they    are   laying    out   a 
new  street^  and  being,  as  it  unquestionably 
is,  a  question  of  fact,  it  seems  to  me  that 
the  learned  judge  in  the  court  below  was 
perfectly  justifi^  in  drawing  the  inference 
that  he  did  draw,  namely,  that  the  facts  are 
not  sufficient  in  a  matter  of  this  kind,  in- 
volving such  large  conseauences,  to  enable 
the  court  to  arrive  at  tne  conclusive  in- 
ference of  fact   that  the   defendants  are 
laying  out  a  new  street.     Private  owners 
would  be   obliged    to   acquire    additional 
lands  elsewhere  from  persons  of  whom  we 
know   nothing  as  to  whether  they   were 
willing  to  sell,  and  upon  whom  they  cannot 
bring  any  compulsion.     To  compel  them, 
as  the  result  of  our  decision  in  the  appel- 
lants' favour,  to  buy  extra  land  for  the  pur- 
pose of  making  the  street  as  wide  as  under 
the  byelaw  it  ought  to  be,  would  be  such  a 
very  grave  consequence  that  we  ought  to 
look  with  the  greatest  possible  care  to  see 
whether  all  the  facts  are  made  out  which 
would  impose  such  a  liability  on  them.    We 
find    a   plan,    which,  if  carried  out,  will 
undoubtedly  involve   the  construction  of 
a  large  number  of  houses  in  a  row  ;  we  find 
that  three  houses  are  practically  finished, 
but  not  finished  in  the  sense  of  being  ready 
for  occupation,  nor  is  there  any  occupier  to 
let  in.    And  we  find  that  those  houses  are 
sei>arated  from  the  existing  highwajrby  a 
strip  of  land  which  belongs  to  the  building 
owners  which  is  fenced  off  from  the  high- 
way, and  through  which  is  no  aperture  for 
persons  to  pass  out  from  the  houses  except 
through  such  gaps  in  the  fence  as  were 
made  for  the  purpose  of  introducing  build- 
ing material  for  carrying  out  the  building 
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schemes.  Under  those  circumstances,  it 
seems  to  me,  it  is  quite  impossible  to  say 
that  the  strips  in  front  of  these  houses  have 
in  any  sense  become  a  "street."  It  may, 
hereafter,  for  all  I  know,  become  a  street, 
or  part  of  a  street.  But  we  are  asked  at 
the  present  moment  to  say  that  the  defen- 
dants are  engaged  in  forming  a  "new 
street."  The  Teamed  judge  in  the  court 
below  has  come  to  the  conclusion  that  they 
are  not  forming  a  "new  street,"  and  it 
seems  to  me  that  the  difficulties  of  holding 
otherwise  are  greater  than  the  difficulties  of 
drawing  the  inference  that  they  are  not.  I 
can  see  no  reason  on  this  part  of  the  case  to 
differ  from  the  inference  drawn  by  Joyce,  J. 
And  as  I  have  said,  on  the  other  part  of  the 
case,  that  it  is  quite  conclusive  against  the 
appellants,  if  the  presence  of  the  Attorney- 
General  as  a  party  to  the  action  is  es.sentia], 
as,  in  my  judgment,  it  is.  For  these 
reasons  I  think  the  appeal  must  be  dis- 
missed, and  dismissed  with  costs. 

Romee,  J.— I  am  of  the  same  opinion. 
The  decision  of  Joyce,  J.,  on  the  question 
of  whether  this  action  would  lie  without 
the  Attorney-General  being  a  party  appears 
to  me  to  be  a  perfectly  right  decision.  It  is 
to  be  borne  in  mind  that  the  plaintiffs  here 
have  no  proprietary  rights  which  are  being 
interfered  with  by  what  is  being  done  by 
the  defendants.  The  plaintiffs,  no  doubt, 
have  powers  conferred  upon  them  to  make 
byelaws.  But  that  alone  gives  them  no 
special  rights  over  other  bodies  or  other 
members  of  the  public,  as  to  initiating  pro- 
ceedings to  enforce  those  byelaws.  Such 
Sowers  as  the  plaintiffs,  the  public  body, 
ave  to  enforce  oyelaws  must  be  conferred 
upon  them  by  special  powers  given  to  them 
by  statute,  and,  in  fact,  you  do  find  special 
powers  given ;  and,  except  in  so  tar  as 
special  powers  are  given,  they  have  no 
inherent  right,  as  I  pointed  out  before, 
to  take  proceedings.  I  think  it  would  be 
rather  to  be  deprecated  that  public  bodies, 
such  as  the  plaintiffs  in  this  case,  should  be 
at  liberty,  without  the  leave  of  the  Attorney- 
General,  to  commence  expensive  proceedings 
such  as  these  at  their  own  will.  The  fact 
that  you  do  find  a  special  power  given  to 
a  puolic  body,  such  as  the  plaintifls,  to 
initiate  proceedings  at  law  or  in  equity  in 
certain  special  cases,  is  an  additional  proof 
to  show  that  the  legislature  never  contem- 
plated that,  apart  from  special  legislative 
permission,  they  would  have  a  right  to  take 
any  proceedings  that  they  might  think  fit 
in  order  to  enforce  the  byelaw  apart  from 
any  special  power  conferred  upon  them  by 
statute.    With  regard  to  the  other  point,  I 
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think,  speaking  for  myself,  that  Joyce,  J., 
also  came  to  a  right  conclusion.  I  need  not 
gro  through  these  byelaws.  In  the  course  of 
the  argument  I  ventured  to  point  out 
that  there  were  several  byelaws  which 
had  to  be  construed  together,  and 
which  threw  a  li^ht  on  the  special 
byelaw  which  is  said  to  have  beeen  in- 
fringed by  the  defendants  in  this  case.  It 
appears  to  nie,  especially  with  respect  to 
the  byelaw  as  to  laying  out  a  new  street, 
that  if  you  look  at  that  byelaw,  coupled 
with  the  other  byelaws  which  speak  of 
laying  out  a  new  street,  it  is  clear  that  the 
byelaw  in  question  is  dealing  with  some- 
thing in  the  nature  of  a  physical  laying 
out^  and  not  what  I  may  call  a  metaphysical 
laying  out.  They  relate  to  something  to  be 
done,  or  contemplated  to  be  done,  on  the 
land  in  question  which  is  to  be  the  street. 
It  is  to  be  borne  in  mind  that  these  bye- 
laws have  to  be  very  carefully  construed, 
because  any  infringement  of  them  is  in  the 
nature  of  a  criminal  offence.  And  if  the 
plaintiff's  wish  to  assert  that  an  offence  has 
Deen  committed  by  the  defendants,  or  is 
threatened  by  them,  thcjr  must  show  clearly 
the  byelaw  which  is  said  to  have  been  in- 
fringed. Looking  at  the  byelaws  which 
the  plaintiffs  can  rely  on  alone  as  support- 
ing tneir  views  in  this  case,  it  appears  clear 
to  me,  as  I  have  said,  that  these  byelaws  do 
not  apply  to  such  a  case  as  we  have  before 
us  now.  The  defendants  are  not,  to  my 
mind,  within  the  meaning  of  the  terms  of 
the  byelaws  relied  on  b^  the  plaintiff's,  either 
laying  out  or  threatening  at  present  to  lay 
out  a  new  street  at  all.  On  that  ground 
also  I  think  that  the  decision  of  Joyce,  J., 
was  perfectly  right,  and  that  this  appeal 
should  be  dismissed. 

Cozens-Haedy,  L.J.— I  agree.  On  the 
I)oint  on  which  alone  we  are  really  deciding 
tliis  api)eal  I  do  not  think  I  can  with  advan- 
tage add  anything  to  the  very  careful  judg- 
ment of  Buckley,  J.,  in  the  case  of  Attor- 
ney/-GeiiercU  V.  Ashborne  Recreation  Ground 
Co.,  Ltd.,  supra.  But,  if  necessary,  I  think 
a  very  strong  argunient  in  support  of  his 
judgment  is  found  in  s.  107  of  the  Public 
Health  Act,  1875,  for  in  the  only  case  in 
which  there  is  an  express  power  given  to  a 
local  authority  to  cause  proceedings  to  be 
taken  in  a  superior  court  of  law  or  equity 
it  has  been  held  by  the  Court  of  ApiKjal 
that  the  local  authority  cannot  take  such 
proceedings  in  their  own  name,  but  must 
proceed  by  the  Attorney-General  as  relator. 
It  would  be  strange  indeed  if  any  different 
principles  should  be  applied  where  there  is 
no  express  jwwer  given,  but,  at  the  utmost, 
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only  an  implied  power.    I  think  that  there 
is  a  good  reason  for  it,  having  regard  to  the 

rition  in  which  public  authorities  are  put 
„  the  Public  Authorities  Protection  Act, 
1893,  with  regard  to  costs  of  litigation  in 
the  High  Court.  It  may  well  be  that 
public  authorities  ought  not  to  be  at  liberty 
to  take  |)ersons  who  are  said  to  have  in- 
fringed byelaws  into  the  High  Court  in- 
volving all  the  expenses  to  be  taxed  on 
the  scale  provided  by  the  Act  of  1893. 
On  the  other  point  upon  which  we  are 
really  not  deciding  this  appeal,  speaking 
for  myself,  I  see  no  reason  whatever  to 
differ  from  the  conclusion  which  Joyce,  J., 
has  arrived  at.  I  think  the  appeal  must 
be  dismissed. 

Appeal  dmnissed. 

Solicitors  for  the  appellants  :  Cunliffei^  <k 
Davenport,  agents  for  A.  B.  Pilling,  Town 
Clerk,  Devon  port. 

Solicitors  for  the  respondents :  Surr, 
Gribble  &  Oliver,  agents  for  John  Walter 
Wilson,  Plymouth. 


67  J.  P.  273. 


COURT   OF  APPEAL. 


April  6,  7,  1903. 

SiLLES  V.  FULHAM  BOROUQH  COUNCIL. 

Metropolis  —  Sewer  —  Drain  —  Drainage  of 
two  or  more  buildings— Rain  water- 
Notice  to  abate  nuisance  —  Works 
executed  to  sewer— Compulsion— Right 
of  action  against  local  authority — 
Metropolis  Management  Act,  1855 
(18  ik  19  Vict  c.  120),  s.  250. 

The  defendants,  a  local  authority,  served 
upon  the  plaintiff,  tlte  oivner  of  certain 
houses,  a  notice  stating  that  they  had 
aut/iorised  their  sanitary  insj)ector  to 
enter  ujxm  the  premises  respectively  for 
the  purpose  of  examiniruj  the  drains. 
The  notices  were  headed  "  The  Metro- 
]x>lis  Local  Management  Act,  1855, 
s.  82,  and  tlie  Public  Health  {London) 
Act,  1891,  s.  40."  Subsequently  the 
defendants  served  in  remect  of  each 
hou^e  a  notice  headed  "  Public  Health 
(London)  Act,  1891,"  stating  that  there 
were  certain  nuisances  upon  the  premises 
liable  to  be  dealt  with  summarily  under 
tliat  Act,  and  stating  that  "  to  effectually 
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abate  the  above  deBcribed  nuisances  and 
to  prevent  their  recurrence^  the  follow- 
ing works  are  recommended^  The 
plaintiff  carried  out  the  works  specified 
on  four  of  the  houses.  The  dejindants 
served  a  further  notice  in  respect  of 
each  of  the  other  houses^  stating  that 
they,  by  resolution,  ordered  and 
required  the  plaintiff  within  ttoenty-one 
days  from  the  service  of  the  notice,  to 
execute  the  works  specified  in  the 
schedule  thereto,  and  stating  further 
that  if  the  plaintiff  refused  or  neglected 
to  execute  the  works,  he  would  becoTne 
liable  to  certain  penalties.  These 
notices  were  headed:  ^^  Metropolis 
Management  Act,  1866,  ss,  83,  85/ 
Metropolis  Mana^em^ent  Act,  1862, 
«.  64."  The  plaintiff  thereupon  executed 
the  works.  In  the  case  of  each  of  the 
houses,  the  drain  to  which  the  notice 
referred,  carried  sewage  from  one  house 
and  rain  water  from  another  house. 
In  an  action  brought  by  the  plaintiff 
to  recover  from  the  defendants  the 
cost  of  executing  the  works,  Wright,  J., 
held  that  the  drains  in  question 
were  ^^ sewers"  within  the  definition 
contained  in  s.  250  of  the  Metro- 
polis Management  Act,  1856,  and 
that,  except  as  to  the  four  houses,  the 
work  was  done  under  comjmlsion.  He 
gave  judgment  for  the  plaintiff  for 
the  expenses  of  the  examination  of  the 
drains  of  the  four  houses,  ana  for 
the  whole  of  the  expenses  in  respect  of 
the  other  houses. 

Held,  that  the  decision  of  Wright,  J.,  was 
correct. 

Appeal  of  the  defendants  from  the  judg- 
ment of  Wright,  J.,  in  an  action  tri^ 
by  him  without  a  jury.  The  action  was 
brought  to  recover  the  sum  of  £177  2s.  Id., 
for  work  and  labour  done  and  for  materials 
provided  bv  the  plaintiff  at  the  request 
of  the  defendants  for  works  of  repair 
to  certain  sewers  belonging  to  the  de- 
fendants. 

The  plaintiff  was  the  owner  of  certain 
premises  situate  in  the  borough  of  Fulham, 
viz.,  Nos.  37, 41,  46,  49,  53,  57,  61,  63,  71,  76. 
79  and  81,  Hazleburv  Road,  and  145  and 
197,  Wandsworth  Bridge  Road. 

In  the  year  1900,  the  defendants  served 
upon  the  plaintiff  in  respect  of  each  of 
such  houses  a  notice  in  the  following 
terms  : 

"  The  Metropolis  Local  Management  Act, 
1855,  s.  82,  and  the  Public  Health  (London) 
Act,   1891,  8.  40.    To  the  occupier  of  the 
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premises  known  as  .  .  .  Whereas  upon  the 
premises  known  as  .  .  .  within  the  district 
tor  which  we,  the  vestry  of  Fulham,  are  the 
sanitary  authority,  there  is  a  certain  drain 
within  the  meamng  of  the  said  Acts.  Now 
therefore  we,  the  said  sanitary  authority,  do 
hereby  give  you  notice  that  we  have,  in  pur- 
suance of  the  provisions  of  the  said  Acts,  auly 
authorised  Frederick  Henry  Manning,  our 
sanitary  inspector  to  enter  upon  the  said 
premises,  with  or  without  assistance,  and  to 
cause  the  ground  therein  to  be  opened  in 
any  place  he  may  think  fit  within  the  said 
premises,  for  the  purpose  of  examining  the 
said  drain,  and  we  do  hereby  give  you 
further  notice  that  the  said  sanitary  inspec- 
tor will  enter  the  premises  for  the  purposes 
aforesaid,  at  some  time  not  lesi  than 
twenty-four  hours  after  the  service  of 
this  notice,  between  the  hours  of  nine 
o'clock  in  the  forenoon  and  five  o'clock  in 
the  afternoon.  And  if  jrou  refuse  or  fail  to 
admit  the  said  sanitary  insi)ector  ui)on  his 
claiming  to  enter  the  said  premises  as 
aforesaid,  you  will  thereby  render  yourself 
liable  to  a  fine  not  exceeding  £6." 

Subsequently  the  defendants  served  a 
further  notice  in  respect  of  each  of  the  said 
houses,  in  the  foUowine  form :  "  Parish  of 
Fulham.  Public  Health  (London)  Act, 
1891.  To  .  .  .  Ij  the  undersigned, 
Frederick  Henry  Manning,  sanitary  inspec- 
tor to  the  Fulham  Vestry,  do  hereby  inform 
you,  the  said  .  .  .  ,  being  a  person  who 
may  be  required  to  abate  the  nuisances 
hereinafter  mentioned,  that  at  .  .  .  within 
the  district  of  the  said  Fulham  Vestry, 
there  are  nuisances  liable  to  be  dealt  with 
summarily  under  the  Public  Health  (Lon- 
don) Act,  1891,  being  .  .  .  Signed,  Fred 
H.  Manning,  Sanitary  Inspector.  To  effec- 
tually abate  the  above  described  nuisances 
and  to  prevent  their  recurrence,  the  follow- 
ing works  are  recommended,  viz.,  .  .  .  " 
The  plaintiff  carried  out  the  works  specified 
in  tne  notice  so  far  as  it  referred  to 
Nos,  37,  41  and  45,  Hazlebury  Road,  and 
No.  197,  Wandsworth  Bridge  Road,  but  did 
not  comply  with  the  notice  so  far  as  it 
referred  to  the  other  houses.  The  defen- 
dants thereupon  served  upon  the  plaintiff  in 
respect  of  each  of  the  houses  upon  which 
the  works  had  not  been  carried  out,  a 
notice  of  which  the  material  parts  were  as 
follows  : 

"  The  council  of  the  borough  of  Fulham. 
Notice  requiring  alteration  or  amendment 
of  drainage.  Metropolis  Management  Act, 
18  &  19  Vict.  c.  120,  ss.  83,  85;  Metro- 
polis Management  Act,  26  <k  26  Vict.  c.  102, 
s.  64.    To  .  .  .  of  ,  .  .  the  owner  of  pre- 
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mises  known  as  ...  in  the  borough  of 
Fulbam.  Whereas  inspection  has  been 
made  of  the  drains  of  the  hoose  and  pre- 
mises known  as  .  .  .  within  the  boroujy^h 
of  Fulham,  and  whereas,  upon  such  in- 
spection, the  dmins  appeared  to  be  in  bad 
order  and  condition,  ana  to  require  cleansing, 
alteration,  and  amendment.  Now  this  is 
to  give  you  notice  that  the  council  of  the 
borough  of  Fulham  did,  by  resolution  dated 
the  .  .  .  day  of  .  .  .  1900,  order   and   re- 

auire  you  within  twenty-one  days  from 
be  service  of  the  notice  to  execute  and  do 
the  works  necessar>[  for  cleansing,  altering, 
or  amending  the  said  drains,  particulars  of 
which  works  are  specified  in  the  schedule 
hereto;  and  further,  take  notice  that  if 
you  refuse  or  neglect  to  commence  to 
proceed  ^ith  or  complete  the  works,  matters, 
and  things  required  to  be  executed  within 
the  time  before  limited,  you  will  for  such 
offence  become  liable  to  a  penalty  not 
exceeding  five  pounds,  and  to  a  further  sum 
not  exccNsding  forty  shillings  for  every  day 
during  which  such  offence  shall  continue ; 
and  the  council  may  at  their  discretion 
either  execute  and  perform  any  of  the  said 
works,  and  recover  the  costs  and  expenses 
thereof  from  you,  the  owner,  or  proceed  for 
and  recover  the  said  penalty  or  penal- 
ties. .  .  .  Notice.  Right  of  appeal.  By 
18  &  19  Vict  c.  120,  s.  211,  it  is  provided 
that :  *  Any  person  who  deems  himself 
aggrieved  by  an  order  of  the  council  in 
relation  to  the  construction,  repair,  altera- 
tion, stopping  or  filling  up  of  any  drain, 
may,  witnm  seven  days  after  notice  of  any 
sucn  order  to  the  occupier  of  the  premises 
affected  thereby,  appeal  to  the  London 
County  Council  against  the  same'  .  .  . 
Medical  Officer  of  Health."  The  plaintiff 
complied  with  these  notices.  In  tne  case 
of  each  of  the  houses  the  underground 
drain  carried  sewage  from  the  house  into 
the  main  sewer  and  also  carried  away  rain 
water  which  fell  on  the  roofs  of  adjoining 
houses,  and  which  was  carried  down  by 
means  of  a  down  pipe  and  discharged  over 
a  gully  which  communicated  with  the  under- 
ground drain  in  question.  The  plaintiff 
alleged  that  the  so-called  drains  were  in 
fact  in  every  case  used  for  the  drainage  of 
two  or  more  buildings  and  premises,  and 
were  sewers  and  so  vested  in  tne  defendants. 
He  sought  to  recover  the  amount  expended 
by  him  upon  the  ground  that  he  was  com- 
pelled by  the  notices  to  execute  repairs  to 
the  sewers  which  the  defendants  were  liable 
to  carry  out,  and,  in  the  alternative,  that 
the  moneys  were  expended  in  the  execution 
of  works  specified  in  the  said  notices  which 


67  J.  P.  273. 

were  abatement  notices,  and  were  moneys 
paid  at  the  request  of  the  defendants,  who, 
as  being  the  persons  in  whom  the  sewers 
were  vested,  were  the  persons  by  whose 
default  the  nuisances  existed. 

Wright,  J.,  delivered  the  following  judg- 
ment :  This  is  a  very  important  case  to  the 
local  authority,  as  all  these  cases  are  which 
tend  to  cast  upon  them  the  expenses  of 
remedying  defects  in  what  to  all  intents  are 
really  private  drains,  but  which  the  owners 
seek  to  have  treated  as  if  they  were  sewers. 
On  the  main  question  I  think  I  am  bound 
by  the  decision  of  my  brother  Brucb  in 
Holland  v.  Lazarus  (1897),  66  L.  J.  Q.  B. 
285  ;  61  J.  P.  262,  recognised  by  my  brother 
Wills  in  Geen  v.  Newington  VeBtry,  [1898] 
2  Q.  B.  1  :  62  J.  P.  564,  to  hold  that  the 
dram  whicn  receives  the  rain  watier  of  the 
two  or  three  houses  is  to  be  regarded  as  a 
sewer — of  course  it  is  a  sewer  within  the 
Metropolis  Management  Act  in  one  sense — 
and  not  as  a  drain.  The  language  of  s.  250 
of  the  Metropolis  Management  Act,  1855, 
is  in  substance  that  nothing  shall  be  deemed 
to  be  a  sewer  which  is  a  drain  of  and  used 
for  the  drainage  of  one  building  only,  and 
made  merely  for  the  purpose  of  communi- 
cating with  a  cesspool  or  sewer.  I  think 
the  case  to  which  1  have  referred  binds  me 
to  hold  that  the  drain  which  receives  the 
rain  water  from  the  rain  water  pipes  of  two 
or  more  of  these  houses  is  not,  within  those 
words,  "  a  drain  of  or  used  for  the  drainage 
of  one  building  only."  I  do  not  express 
any  opinion  of  my  own  upon  the  matter, 
because  it  has  been  decided  for  me.  The 
only  sug^stion  I  desire  to  make  is  that 
possibly  it  may  be  thought  that  it  is  im- 
possible to  lay  down  any  absolute  general 
rule,  and  that  it  must  be  a  question  of  fact 
to  a  certain  extent,  whether  tne  reception  of 
the  rain  water  of  the  second  or  two  other 
houses  converts  a  drain  from  being  a  mere 
drain  into  a  sewer.  One  can  conceive  many 
cases  in  which  to  hold  that  would  be  to 
inflict  great  hardship  upon  the  local  autho- 
rity. If  followed  to  its  full  extent  the 
reception  of  anv  portion  of  the  rain  water 
of  the  second  house  would  make  a  drain 
into  a  sewer.  In  this  case  I  think  the 
^neral  effect  of  the  evidence  on  that  point 
IS,  substantially,  that  in  each  case  the  drain 
of  one  house  carries  off  the  bulk  of  the 
rain  water  of  the  two.  It  was  not  ques- 
tioned that  roughly  speaking  the  proportion 
of  the  rain  water  which  the  drain  receives 
to  the  total  quantity  of  water  which  it 
receives  is  about  the  proportion  of  one  of 
rain  water  to  five  or  six  or  seven  of  house 
water.    The  Court  of  Appeal  will  be  able 
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to  say  on  these  figures  whether  there  is  any 
importance  to  be  attached  to  the  suggestion 
that  there  may  be  a  question  of  fact  in 
different  cases.  I  do  not  think  that  there 
is  anything  material  in  the  suggestion  that 
in  some  cases  the  bottom  of  the  down  rain 
water  pipe  is  a  few  inches,  and  in  otlier 
cases  two  or  three  feet,  above  the  top  of  the 
guiley ;  or  in  the  suggestion  that  the  bottom 
of  the  rain  water  pipe  is  sometimes  two, 
three,  four,  or  more  feet  distant  from  the 
guUey  itself.  Obviously  in  the  ordinary 
course  of  things  rain  water  brought  down 
by  the  rain  water  pipe  is  intended  to  find  its 
way  into  the  gulley,  and  if  it  does  not,  it  is  an 
exceptional  case.  Then  holding,  as  I  am  bound 
to  do  for  the  present,  that  these  are  sewers 
and  not  drains  within  the  meaning  of  the 
Metropolis  Management  Act,  I  must  hold 
that  tne  plaintiff  is  entitled  to  recover 
from  the  local  authority  the  expenses 
which  he  has  been  compelled  by  them  to  i)ay 
for  putting  the  sewers  mto  repair.  Assum- 
ing them  to  be  sewers,  they  ought  to  be 
put  into  repair  by  the  local  authority,  and 
if  they  compel  the  plaintiff  to  do  what 
they  are  liable  to  do,  then,  at  common  law 
at  any  rate,  they  must  repay  him.  Whether 
under  s.  11  of  the  Public  Health  (London) 
Act,  1891,  the  same  consequence  would 
follow  I  do  not  care  to  consider.  There  are 
some  observations — whether  or  not  they 
were  necessary  for  the  judpnent  I  do  not 
know — in  one  case  in  which  it  was  held 
that  s.  11  had  that  effect.  I  do  not  say 
anything  about  that,  but  the  result  is  that 
as  regards  four  of  the  houses,  Nos.  37,  41, 
and  45,  Hazlebury  Road  and  197,  Wands- 
worth Bridge  Road,  in  my  judgment  there 
was  nothing  that  amounted  to  a  compulsion, 
or  to  a  threat  equivalent  to  a  compulsion, 
on  the  part  of  the  local  authority,  sufficient 
to  enable  the  owner  who  did  the  work  to 
say  that  he  had  been  compelled  to  do  it. 
In  the  case  of  North  v.  Walthanistow  Urban 
Council  (1898),  67  L.  J.  Q.  B.  972 ;  62  J.  P. 
836,  which  was  tried  before  my  brother 
Channell,  the  notice  was  much  more 
peremptorv  than  in  this  case.  It  was  as 
follows  :  "  Notice  is  hereby  given  to  abate 
the  nuisance  "—in  certain  houses—"  arising 
from  defective  drains  within  seven  days 
from  the  service  of  this  notice,  and  for  that 
purpose  to  take  up  and  relay,  properly 
trap,  ventilate  and  provide  means  of  access 
to  drains."  That  is  as  peremptory  as  it 
can  be.  It  limits  the  time  to  seven  days, 
and  expresses  exactly  what  the  owner  haa 
to  do.  In  the  present  case  there  is  nothing 
of  the  sort.  There  is  a  notice  by  the  sani- 
tary authority  to  inspect  the  ground,  or 
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examine  the  ground,  to  see  if  the  drains  are 
wrong ;  and  then  there  is  a  notice  stating 
that  there  are  nuisances  on  the  premises, 
namely,  a  drain  defective,  and  stating  that 
"  to  effectually  abate  the  above  described 
nuisances  and  prevent  their  recurrence  the 
following  works  are  recommended."  These 
notices  seem  to  me  to  fall  far  short  of  the 
notice  in  the  case  of  North  v.  WcUt/uimstotv 
Urban  Council^  supra^  and  not  to  amount 
to  compulsion.  The  inspector'  examined 
those  places,  and  found  the  drains  de- 
fective, and  the  plaintiff  made  good  the 
defects  without  waiting  for  any  further 
notice.  Upon  the  whole,  I  think  as  regards 
those  four  nouses  the  plaintiff  did  not  act 
under  sufficient  compulsion  to  entitle  him 
to  recover,  except,  i)erhaps,  as  to  the  cost  of 
examining  the  drains.  If  it  is  held,  as  I 
am  obliged  to  hold,  that  the  drains  were 
the  sewers  of  the  sanitary  authority,  for 
which  they  are  liable,  it  seems  to  me  that 
the  plaintiff  is  entitled  to  recover  the  sums 
which  he  has  paid  for  the  cost  of  examining 
those,  because  that  appears  to  be  laid  u[>on 
the  sanitary  authority  where  they  are  not 
defective,  and  not  upon  the  owner  unless  he 
is  liable,  and  only  if  he  is  liable.  It  seems 
to  me  that  as  to  those,  if  they  are  to  be 
regarded  as  sewers,  the  local  authority 
ought  to  bear  the  cost  of  examining  them, 
but  not  the  more  serious  item  of  repairing 
them.  As  regards  the  other  houses,  it 
seems  to  me  that  the  notices  given  under 
the  Act  of  1855  were  sufficient  to  amount  to 
threats  of  compulsion  within  the  meaning 
of  the  cases  as  summed  up  by  my  brother 
Channell  in  the  case  of  North  v.  Wal- 
thamstotv  Urfxin  Council,  sujyra.  I  do  not 
think  that  the  case  of  MHh  v.  Bromley 
Rural  District  Council  (1899),  63  J.  P, 
711,  in  any  way  conflicts  with  the  case  of 
North  V.  Walthamstow  Urban  Council^ 
SMjyra,  because  in  the  former  case  no  steps 
had  been  taken  to  enforce  the  execution  of 
the  works  recommended  by  the  surveyor  of 
the  local  authority,  and  no  legal  proceed- 
ings had  been  taken  or  serious  threats  of 
such  proceedings  used.  In  the  present  case, 
therefore,  there  must  be  judgment  for  the 
plaintiff  for  an  amount  to  be  ascertained, 
m  case  of  dispute,  as  regards  the  m^ority 
of  the  houses,  and  as  regards  the  four 
houses  I  have  mentioned,  judgment  must 
be  for  the  plaintiff  for  the  cost  of  examining 
the  sewers,  but  not  for  the  cost  of  re- 
pairing them. 

Macaskie,  K.C.,  and  Sylvain  Mayer  for 
the  defendants. — The  decision  in  Holland  v. 
Lazatms,  supra,  is  not  binding  upon  this 
court    and    should    be    overruled.      The 
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definitions  of  "drain"  and  "sewer"  in 
s.  250  of  the  Metropolis  Management  Act, 
1855,  are  used  with  reference  to  the  con- 
veyance of  sewage  or  refuse  matter  within 
the  ordinary  sense  of  the  term  and  have  no 
reference  to  the  conveyance  of  rain  water. 
A  rain  water  pipe  was  not  the  sort  of  drain 
that  was  contemplated  b^  the  legislature, 
and  the  mere  fact  that  rain  water  from  one 
house  finds  its  way  into  the  drain  of 
another  house  does  not  convert  that  drain 
into  a  sewer  which  is  used  for  the  drainage 
of  two  houses  within  the  meaning  of  tne 
definition.  The  work  was  not  done  under 
compulsion.  The  final  notice  states  that 
there  is  a  right  of  appeal,  and  that  shows 
that  there  was  no  compulsion.  They  also 
referred  to  the  following  cases  :  Geen  v. 
NtwingUm  Vestn/,  supra ;  E.  v.  Godman- 
Chester  Local  Board  (1866),  L.  R.  1  Q.  B. 
328;  and  R,  v.  Vestry  of  St,  Matthew, 
Bethnal  Green,  [1898]  A.  C.  190. 

Mattinson,  K.C.,  and  J,  C.  Earle^  for  the 
plaintiflf,  were  not  called  upon. 

Vaughan  Willi AMS,L.J.— It  is  admitted, 
and  I  think  properly  admitted,  that  the 
present  case  is  substantially  governed  by  the 
decisions  in  the  cases  of  Holland  v.  Lazarus. 
suproL,  which  is  a  decision  of  Bruce,  J.,  and 
Geen  v,  Newington  Vestry,  supra,  which 
is  a  decision  of  Wills  and  Kennedy,  JJ. 
It  seems  to  me  that  under  those  cases 
it  is  plain,  that  if  there  are  two  drains— 
I  will  first  speak  of  drains  which  carry 
sewage  or  sewage  matter  —  which  run 
together  into  one  drain  which  serves  two 
buildings,  but  in  respect  of  which  sanction 
has  not  been  obtamed  as  mentioned  in 
the  definition  clause  of  s.  250  of  the  Metro- 
polis Management  Act,  1855,  those  two 
drains  thus  running  together  come  to  be 
a  "sewer."  Further  than  that,  those  two 
cases  establish  that  it  makes  no  difference, 
although  one  of  the  two  drains  hapi)ens 
to  be  a  drain  which  onlv  carries  rain  water, 
and  that  the  drain  which  carries  off  the 
water  from  one  building  and  the  sewage 
from  another  building  equally  comes 
within  the  definition  of  "sewer."  The 
words  of  s.  250  of  the  Metropolis  Manage- 
ment Act,  1855,  are :  "  The  word  *  drain '  shall 
mean  and  include  any  drain  of  and  used  for 
the  drainage  of  one  building  only,  or 
premises  within  the  same  curtilage,  and 
made  merely  for  the  purpose  of  communi- 
cating with  a  cesspool  or  other  like  recep- 
tacle for  drainage,  or  with  a  sewer  into 
which  the  drainage  of  two  or  more  buildings 
or  premises  occunied  by  different  persons 
is  conveyed,  and  snail  also  include  any  drain 
for  draining  any  group  or  block  of  houses 
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by  a  combined  operation  under  the  order  of 
any  vestry  or  district  board"  and  "the 
word  *  sewer  *  shall  mean  and  include  sewers 
and  drains  of  every  description,  except 
drains  to  which  the  word  *  drain*  inter- 
preted as  aforesaid,  applies."  As  I  have 
said,  we  have  two  clear  decisions  showing 
that  two  drains  running  together  in  this 
way  come  within  the  definition  of  "  sewer," 
even  although  one  of  them  may  happen 
to  be  a  drain  draining  a  building  only  in 
respect  of  rain  water.  It  is  not  necessary 
to  decide  anything  further  in  the  present 
case,  because  here  there  is  one  drain  carry- 
ing sewage  and  another  drain  from  a 
different  building  forming  a  junction  with 
it  which  carries  rain  water.  I  think  the 
decisions  are  perfectly  right,  and  the  appli- 
cation of  those  decisions,  as  is  properly 
admitted,  determines  this  case. 

Stirling,  L.  J.— I  agree  and  have  nothing 
to  add. 

Mathew,  L. J.  —  I  am  of  the  same 
opinion. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff:  W.  W.  Young, 
Son  &  Ward. 

Solicitor  for  the  defendants  :  T.  Blanco 
White. 
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COURT   OF   APPEAL. 


May  5,  1903. 

Rex  v.  Justices  of  London  ;  Ex  parte 
Read  and  Others. 

Licensing  Acts  —  Alehouse  —  Occupier 
removing  from  house — Removal  after 
expiration  of  license — Application  by 
new  tenant  for  license — Alehouse  Act, 
1828  (9  Geo.  4,  c.  61),  s.  14. 

The  tenant  of  an  alehouse,  wJio  was  licensed 
under  the  Alehouse  Act,  1828,  ajyjdted 
for  a  reneioal  of  his  license,  tohich 
was  refused.  He  am/ealed  to  qiuirter 
sessions  against  such  refusal  and  con- 
tinued in  occujHition  of  the  house  until 
the  heaHng  of  the  ajmeal.  The  api^eal 
was  dismissed,  and  t/te  tenant  removed 
from  Hie  hAnise  after  t/ie  license  had 
expired,      A     new    tenant    went    into 
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occupation  of  the  premises  and  applied 
for  a  license  under  s,l4of  the  Alenxyuse 
Act,  1828.  The  justices  held  that  they 
had  no  jurisdiction  to  grant  a  license 
on  the  ground  that  the  old  tenant  was 
not  "a  2^^'ffon  «o  licensed^^  vrithin  the 
meaning  of  the  section  at  the  time  7vhen 
he  removed  from  the  premises. 

Held,  that  the  decision  of  the  justices  ivas 
right. 

Decision  of  the  Hiqh  Court  of  Justice^ 
Kincfs  Bench  Dimsi(m  {Lord  Alver- 
STONE,  L.C.J.,  Wills  and  Channell, 
JJ.),  affirmed, 

Simpkin  v.  Birmingham  Justices  (1872), 
L.  R,  7  Q,  B,  482,  approved. 

Appeal  from  the  judgment  of  the  High 
Court  of  Justice,  King^s  Bench  Division 
(Lord  Alverstone,  L.C.J.,  Wills  and 
Channell,  J  J.),  upon  an  application  for 
a  mandamus  to  quarter  sessions  to  hear  and 
determine  an  appeal  from  the  justices. 

The  facts  were  as  follows  :  The  Manches- 
ter Arms  at  Walworth  was  licensed  as  a 
beerhouse  before  the  year  1869,  and  had 
been  continuously  licensed  without  com- 
plaint or  conviction  up  to  January  7th, 
1902.  In  the  year  1901,  one  Hacker, 
became  tenant  of  the  house,  and  the  license 
was  transferred  to  him.  On  January  7th, 
1902,  Hacker  was  convicted  of  permitting 
drunkenness  on  the  premises  and  fined  forty 
shillings.  The  conviction  was  not  indorsed 
on  the  license.  On  March  19th,  1902, 
Hacker  applied  at  the  general  annual  licen- 
sing meeting  for  a  renewal  of  the  license, 
which  was  refused  on  the  groimd  of  the 
conviction.  He  appealed  to  quarter  sessions 
against  the  refusal  of  the  justices^  and  on 
April  18th,  the  appeal  was  dismissed. 
Hacker  remained  in  occupation  of  the 
premises  until  the  appeal  was  heard,  and  in 
the  meantime — namely,  on  April  5th — the 
excise  license  granted  in  1902  in  respect  of 
the  premises  had  expired.  On  Apnl  21st, 
Hacker  left  the  premises,  and  on  April 
28th,  llead  became  the  tenant  and  went 
into  occujmtion.  On  May  7th,  Read 
applied  at  special  licensing  sessions  for  a 
license  under  s.  14  of  the  Alehouse  Act, 
1828.  The  justices  refused  to  grant  the 
license  on  the  ground  that  Hacker  was  not 
licensed  at  the  time  when  he  removed  from 
the  premises,  and  that,  therefore,  s.  14 
did  not  apply.  On  appeal,  the  court  of 
rjuarter  sessions  held  that  the  decision  of 
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the  justices  was  right  and  dismissed  the 
appeal  without  coing  into  the  merits.  The 
owners  of  the  nouse  and  Read  thereupon 
applied  to  the  High  Court  of  Justice  for 
and  obtained  a  rule  nisi  for  a  mandamus  to 
the  quarter  sessions  to  hear  and  determine 
the  appeal.  Upon  argument  the  rule  nisi 
was  discharged.  From  that  decision  the 
owners  of  the  house  and  Read  appealed. 

By  the  Alehouse  Act,  1828,  s.  14:  "If 
any  person  duly  licensed  under  this  Act 
shall  (before  the  expiration  of  such  license) 
die,  or  shall  be  by  sickness  or  other 
infirmity  rendered  incapable  of  keeping  an 
inn,  or  shall  become  bankrupt,  or  if  any 
person  so  licensed,  or  the  heirs,  executors, 
administrators,  or  assigns  of  any  person  so 
licensed,  shall  remove  from  or  yield  up  the 
possession  of  the  house  specified  in  such 
license ;  or  if  the  occupier  ot  any  such  house, 
being  about  to  quit  the  same,  shall  have 
wilfully  omitted  or  shall  have  neglected  to 
apply  at  the  general  annual  licensing  meet- 
ing, or  at  any  adjournment  thereon  for  a 
license  to  continue  to  sell  exciseable  liquors 
by  retail,  to  be  drunk  or  consumed  in  such 
house ; ...  it  shall  be  lawful  for  the  justices 
assembled  as  aforesaid  at  a  special  session 
holden  under  the  authority  of  this  Act  for 
the  division  or  place  in  which  the  house 
so  kept  or  having  been  kept  shall  be  situate, 
in  any  one  of  the  above-mentioned  cases, 
and  in  such  cases  only,  to  grant  to  the  heirs, 
executors,  or  administrators  of  the  person 
so  dying,  or  to  the  assigns  of  such  person 
becoming  incapable  of  keeping  an  inn,  or  to 
the  assignee  or  assignees  of  such  bankrupt, 
or  to  any  new  tenant  or  occupier  of  any 
house  having  so  become  unoccupied,  or  to 
any  person  to  whom  such  heirs,  executors, 
administrators,  or  assigns  shall  by  sale  or 
otiherwise  have  bonA  fide  conveyed  or  other- 
wise made  over  his  or  their  interest  in  the 
occupation  and  keeping  of  such  house,  a 
license  to  sell  exciseable  liquors  by  retail, 
...  provided  always,  that  every  such 
license  shall  continue  in  force  only  from 
the  day  on  which  it  shall  be  granted  until 
the  5th  day  of  April  or  the  10th  day  of 
October  then  next  ensuing,  as  the  case 
may  be. 

Avory,  K.C.,  and  George  Elliott,  for  the 
appellants.  —  Hacker  was  a  person  "so 
licensed,"  who  had  removed  from  or  yielded 
up  possession  of  the  house,  within  the 
meaning  of  s.  14,  and  Read  was  a  person 
who  had  a  right  to  apply  for  a  license 
under  the  section.  The  words  "  so  licensed  " 
in  the  second  clause  of  the  section  should 
be  construed  as  referring  to  a  person  who 
has  been  licensed.    There  are  some  cases  in 
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which  the  section  must  apply  although  the 
license  has  expired  at  the  time  when  the 
application  is  made — for  example,  when  the 
occupier  has  neglected  to  apply  for  a  re- 
newal, and  in  the  case  of  the  neirs,  etc.,  of 
a  person  so  licensed  removing  from  the 
house.  There  is  no  reason  for  giving  a 
different  meaning  to  the  words  in  the 
different  clauses  of  the  section.  The  sec- 
tion provides  that  a  license  granted  under 
it  shall  continue  in  force  only  until  April 
5th  or  October  10th  then  next  ensuing,  and 
if  the  application  must  be  made  before  the 
license  expires  on  April  5th  the  applicant 
will  only  get  a  license  up  to  that  date. 
The  words  "before  the  expiration  of  such 
license "  govern  the  first  clause  of  the  sec- 
tion only.  The  decision  in  the  Divisional 
Court  jiroceeded  upon  the  case  of  Simpkin  v. 
Birmingham  Justices  (1872),  L.  R.  7  Q.  B. 
482,  but  that  decision  is  inconsistent  with 
R,  V.  Liverpool  Justices  (1883),  11  Q.  B.  D. 
638  ;  47  J.  P.  596,  in  which  it  was  held  that 
an  application  under  s.  14  can  be  made 
after  the  license  has  expired.  The  latter 
case  overruled  Ex  parte  Tod  (1878),  3  Q.B.D. 
407,  in  which  the  tenant  did  not  go  out 
until  after  the  expiration  of  the  license,  and 
the  application  was  refused.  In  Baldwin  v. 
Dw)br  Justices,  [1892]  2  Q.  B.  421  ;  56  J.  P. 
423,  it  was  held  that  the  justices  had  juris- 
diction to  ^ant  a  license  under  s.  14  upon 
an  application  made  six  months  after  the 
old  license  had  expired.  They  also  referred 
to  E.  v.  Market  Bosivorth  Justices  (1887), 
56  L.  J.  M.  C.  96  ;  51  J.  P.  438. 

LoWj  K.C.,  and  Travers  Humphreys,  for 
the  justices.  —  The  case  of  Simpkin  v. 
Birmingham  Justices,  supra,  was  rightly 
decided,  and  has  not  been  overruled.  We  do 
not  say  that  it  matters  when  the  applica- 
tion under  s.  14  is  made,  but  when  the  event 
happened  which  gave  the  justices  jurisdic- 
tion to  act  under  the  section.  The  words  "  so 
licensed  "  mean  a  person  duly  licensed,  and 
the  section  provides  for  events  happening 
during  the  currency  of  that  license.  In  the 
case  of  giving  up  possession^  the  occupier 
must  go  out  during  the  continuance  of  the 
license.  In  this  case  Hacker  was  not  a 
person  "  so  licensed,"  but  a  person  to  whom 
a  license  had  been  refused.  In  B.  v.  Liver- 
pool Justices,  supra.  Lord  Esher  expressly 
stated  that  the  decision  in  that  case  aid  not 
interfere  with  the  decision  in  Simpkin  v. 
Birmingham  Justices,  supra.  There  is  no 
case  in  which  the  jurisdiction  under  the 
second  clause  of  s.  14  has  been  exercise^i 
where  the  removal  did  not  take  place  before 
the  cxpii-ation  of  the  license. 
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Avory,  K.C.,  in  reply. 

Collins,  M.R.— In  this  case  the  tenant 
of  a  licensed  beerhouse  applied  for  a  renewal 
of  his  license,  which  was  refused  on  the 
ground  that  he  had  been  convicted  of  per- 
mitting drunkenness  on  the  premises.  He 
appealed  to  quarter  sessions  against  the 
refusal,  and  the  appeal  was  dismissed  on 
April  18th.  He  remained  in  occupation  of 
the  premises  until  April  2l8t,  but  in  the 
meantime  the  license  had  expired  on 
April  5th.  On  April  28th  Read  became 
tenant  of  the  house,  and  on  May  7th  he 
applied  for  a  license  under  s.  14  of  the 
Alehouse  Act,  1828.  The  justices  held  that 
the  case  did  not  fall  within  that  section,  and 
that  they  had  no  jurisdiction  to  grant  a 
license.  The  court  of  quarter  sessions  took 
the  same  view  of  the  case,  as  did  the 
Divisional  Court  on  an  application  for  a 
mandamus.  The  particular  part  of  s.  14  of 
the  Alehouse  Act,  1828,  which  we  have  to 
consider  is  the  second  clause.  The  first 
clause  relates  to  a  time  before  the  expiration 
of  the  license,  but  it  is  said  that  this  case 
falls  within  the  second  clause :  "  If  any 
person  so  licensed,  or  the  heirs,  executors, 
administrators,  or  assigns  of  any  person  so 
licensed,  shall  remove  from  or  yield  up  the 
possession  of  the  house  specified  in  such 
license."  It  is  contended  that  Hacker  was 
"  a  person  so  licensed  "  within  the  meaning 
of  the  section,  who  had  removed  from  the 
house.  It  is  argued  that  the  words  "  any 
person  so  licensed  "  embrace  a  person  who 
had  been  so  licensed,  but  who  was  not  so 
licensed  at  the  time  when  ho  removed  from 
the  house.  It  is  said  that  the  same  words 
when  they  occur  after  the  words  "heirs, 
executors,  administrators,  or  assigns,"  must 
of  necessity  include  a  person  who  being 
dead  was  not  licensed  at  the  date  of  the 
removal  from  the  house,  and  that  it  is 
reasonable  to  construe  the  words  at  the 
commencement  of  the  clause  in  the  same 
way.  But  it  seems  to  me  that  the  very 
point  we  have  now  to  consider  was  in  terms 
decided  by  the  Court  of  Queen's  Bench 
in  the  case  of  Simpkin  v.  Birmingham 
Justices,  sujrra.  It  was  there  held  that 
this  clause  of  the  section  did  not  apply  if 
the  person  who  removed  from  the  houie 
was  not  a  licensed  person  at  the  date  of 
the  removal.  The  headnote  is  as  follows 
(L.  R.  7  Q.  B.  482):  "W.,  duly  licensed 
under  9  Geo.  4,  c.  61,  applied  at  a  general 
annual  licensing  meeting  on  September  15th 
for  a  renewal  of  his  license,  which  was  re- 
fused. The  license  expired  on  October  10th 
following,  and  he  then  ceased  to  soil  excise- 
able  liquors,  but  continued  in  occupation  of 
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the  house  until  October  13th;  he  then 
gave  up  possession  to  S.,  who,  after  giving 
the  proper  notices,  applied  at  a  specisu 
sessions  for  a  new  license  in  respect  of  the 
premises  under  s.  14.  The  justices  refused 
the  application,  on  the  ground  that,  as  W. 
was  not  licensed  within  the  terms  of  the 
above  section  at  the  time  of  his  removal 
from  the  house,  they  had  no  jurisdiction. 
Held,  that  the  decision  of  the  justices  was 
right."  That  case  is  directly  in  point,  and 
unless  it  is  overruled  it  stands  as  an 
authority.  It  is  suggested  that  it  has  been 
in  substance  overruled  by  the  decision  in 
B.  V.  Liverjiool  Justices,  supra,  or  at  least 
that  the  latter  case  was  deciaed  in  a  manner 
incompatible  with  the  previous  one.  At 
first  sight  and  until  the  section  is  analysed 
there  seems  to  be  some  inconsistency  be- 
tween the  two  decisions.  The  tliird  clause 
of  the  section  is :  "  If  the  occupier  of  any 
such  house,  being  about  to  quit  the  same, 
shall  have  wilfully  omitted  or  shall  have 
neglected  to  apply  at  the  general  annual 
licensing  meeting,  or  at  any  adjournment 
thereof,  for  a  license  to  continue  to  sell 
exciseaole  liquors."  The  headnote  of 
R,  V.  Liverj>ool  Justices  is  as  follows  : 
(11 Q.  B.  D.  638)  :  "  S.,  tenant  of  a  house  and 
licensed  to  sell  exciseable  liquors  therein, 
made  over  the  house  in  June,  1881,  to  W., 
who  forthwith  sub -let  it  to  B.  B.  applied 
at  a  special  sessions  for  a  transfer  oi  the 
license,  which  was  opposed  by  S.  and 
refused.  At  the  time  of  the  general  annual 
licensing  m  eting  B.  was  in  occupation,  but 
was  about  to  leave  owing  to  illness  in  her 
family,  and  did  not  apply  for  a  renewal  of 
the  license.  She  left  snortly  afterwards, 
and  the  house  was  shut  up,  and  no  exciseable 
liquors  had  been  sold  there  since  June.  In 
September,  after  the  close  of  the  licensing 
meeting,  the  landlord  learnt  that  tiie  house 
was  vacant  and  took  possession.  The 
license  expired  on  October  10th.  The  land- 
lord afterwards  let  to  D.,  who  in  January, 
1882,  applied  to  a  special  sessions  for  a 
renewal  of  the  license.  Held,  that  B.  as 
occupier,  though  not  holding  a  license,  was 
a  person  entitled  to  apply  at  the  general 
sessions  for  a  renewal  of  the  license,  and 
that  the  event  mentioned  in  9  Geo.  4,  c.  61, 
s.  14,  of  the  occupier  of  a  house  being  about 
to  quit  the  sanie  neglecting  to  apply  at  the 
general  meeting  for  a  license  to  continue 
to  sell  exciseable  liquors  therein,  had 
occurred,  so  that  an  application  under  that 
section  could  be  meufe.  Held,  also,  over- 
niling  Ex  parte  Todd  (1878),  3  Q.  B.  D,  407, 
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and  White  v.  Justices  of  Coquetdale  (1881) 
7  Q.  B.  D.  238,  that  it  was  not  necessary 
that  the  application  should  be  made  before 
the  expiration  of  the  period  for  which  the 
old  license  was  in  force,  and  that  the  justices 
in  special  sessions  had  jurisdiction  to  grant 
the  application."  The  court  decided  that 
case  upon  the  clause  of  s.  14  which  I  have  just 
read,  on  the  ground  that  the  occupier  had 
omitted  or  neglected  to  apply  for  a  renewal 
of  the  license.  It  is  obvious  that  those  words 
contemplate  the  possibility  of  the  license 
having  expired  before  the  application  under 
the  section  is  made.  In  the  present  case 
the  licensed  person  had  not  neglected  to 
apply — on  the  contrary,  he  had  applied  and 
failed ;  and  it  is  clear  that  this  case  does 
not  fall  within  that  part  of  the  section 
under  which  i?.  v.  LiverjMxd  Justices,  sujnu, 
was  decided.  The  court  explained  why 
that  decision  was  not  inconsistent  with  the 
earlier  case,  and  had  before  them  the  dis- 
tinction between  the  diflferent  clauses  of  the 
section.  Lord  Esher  said  (at  p.  647) :  "  We 
do  not  in  the  least  interfere  witn  Simpkin  v. 
Bimiinghain  Justices,  supra,  for  the  decision 
there  was  not  that  there  was  any  limitation 
of  time,  but  that  the  circumstances  were  not 
such  as  to  bring  the  case  within  the  section 
at  all "  ;  and  Cotton,  L. J.,  expressed  his 
agreement  \idth  what  Lord  Esher  had  said, 
and  added  (at  p.  647):  "All  it  decided  was 
tliat  where  the  tenant  who  had  the  license 
did  not  remove  until  after  his  license  had 
expired,  he  was  not  a  person  *  so  licensed ' 
removing,  for  that,  on  the  construction  of 
that  part  of  the  section,  the  person  remov- 
ing must  be  a  ])erson  licensed  at  the  time 
that  he  removed."  In  the  argument  the 
case  of  Simpkin  v.  Birmingham  Justices, 
supra,  was  treated  as  having  been  rightly 
decided.  Therefore  we  have  a  decision  in 
the  year  1872  on  the  point  raised  in  the 
present  case.  We  have  that  decision 
treated  as  correct  in  a  case  in  the  year  1883, 
and  now,  in  the  year  1903,  we  are  asked 
to  overrule  it.  In  my  opinion,  we  should 
not  be  justified  in  ^oing  de  novo  into  the 
merits  of  the  decision  in  Simpkin  v. 
Birmingham  Justices,  supra,  or  m  over- 
ruling it.  I  think,  therefore,  that  this 
appeal  should  be  dismissed. 

Stirling,  L.J.  —  I  agree.  We  cannot 
decide  this  case  in  favour  of  the  appellant 
without  overruling  the  decision  in  Simp- 
kin V.  Birmingham  Justices^  supra,  decided 
thirty-one  years  ago,  which,  instead  of 
being  (as  suggested)  overruled  or  made  of 
less  authority  by  the  decision  in  R,  v. 
Liverpool  Justices,  supra,   appears  to  be 
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supported  by  the  judgment  of  two  of  the 
members  of  the  court  which  decided  that 
case. 

Mathew,    L.J.  —  I   am    of    the    same 
opinion. 

Appeal  dismissed. 

Solicitors    for   the    appellants:    H.    A. 
Graham  and  Wiffley. 
Solicitors  for  the  justices  :  Lay  tons. 
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SouTHwoLD  Corporation  v,  Crowdy. 

Public  health— Nuisance — Defective  drain 
— Structural  defect  in  single  private 
drain  —  Liability  of  owners  —  Public 
Health  Acts  Amendment  Act,  1890 
(53  &  54  Vict.  c.  59),  s.  19— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  41. 

Section  41  of  tJie  Public  Health  Act,  1875, 
applies  to  every  case  where  tfiefact  that 
a  drain  is  in  Imd  condition  or  requires 
alteration  and  amendment  causes  the 
drain  to  be  a  nuisance  or  injurious  to 
health  ;  and  in  places  where  t/ie  Public 
Health  Acts  Amendment  Act,  1890,  is 
in  force,  s.  19  of  that  Act  applies  that 
section  to  tlie  same  extent  to  every  drain 
which  is  a  single  private  drain  for  the 
purposes  of  «.  19  of  the  Act  of  1890. 

Appeal  by  plaintiifs,  the  Corporation  of 
Southwold,  by  special  leave,  from  the  judg- 
ment of  his  Honour  Judge  Eardley 
WiLMOT,  in  the  county  court  of  Suffolk, 
holden  at  Halesworth,  in  favour  of  the 
defendant  Crowdy  in  an  action  brought  by 
the  plaintiffs  as  urban  sanitary  authority  to 
recover  from  the  defendant,  as  owner  of  one 
of  two  houses  belonging  to  different  owners 
connected  with  a  public  sewer  by  a  single 
private  drain,  his  ai)portioned  share,  viz., 
6«.  4^.,  of  the  expenses  incurred  by  the 
plaintiffs  in  executing  certain  works  under 
the  powers  conferred  on  them  by  s,  41  of 
the  Public  Health  Act,  1875,  relating  to 
complaints  as  to  nuisances  from  drains. 
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The  Public  Health  Acts  Amendment  Act, 
1890,  had  been  adopted  in  the  district. 
The  drain  in  question  took  the  drainage  of 
Nos.  6,  8,  and  10,  Field  Stile  Road,  South- 
wold, and  lay  under  a  private  roadway 
belonging  to  the  owners  of  the  houses 
drained^  and  leading  into  the  public  road 
where  it  joined  the  public  sewer.  The 
houses  Nos.  6  and  8  belonged  to  the  defen- 
dant. No.  10  belonged  to  another  owner. 
At  a  point  in  the  private  roadway  below 
the  point  at  which  the  drain  received  the 
drainage  of  all  three  houses,  there  was  a 
manhole,  and  a  horse  and  cart  passing 
along  this  private  roadway  had  displaced 
one  or  two  of  the  top  bricks  supporting  the 
cover  of  the  manhole,  so  that  they  dropped 
down  into  it,  leaving  a  hole  through  which 
sewer  gas  escaped,  causing  a  nuisance,  and 
the  fallen  bricts  to  some  extent  impeded 
the  flow  of  the  drain. 

On  information  received  from  the  owner 
of  No.  10  of  the  existence  of  the  nuisance  the 
plaintiffs  served  notice  on  such  owner  and 
on  the  defendant,  under  s.  19  of  the  Act 
of  1890,  and  s.  41  of  the  Act  of  1875,  to 
abate  the  nuisance  within  seven  days,  and 
for  that  purpose  to  take  off  the  manhole 
cover,  remove  the  brick  corbelling  and 
replace  with  a  slab  of  four-inch  stone,  and 
replace  the  manhole  cover.  This  notice 
was  not  complied  with,  and  the  plaintiffs 
did  the  work,  and  duly  served  notice  of 
apportionment  of  the  expenses,  and  a 
demand  for  the  apportioned  amount.  The 
defendant  refused  to  pay,  whereupon  the 
plaintiffs  brought  their  action. 

For  the  defendant  it  was  submitted  that 
the  drain  was  a  sewer  for  the  purpose  of 
structural  repairs  (R,  v.  Mayor,  etc,  of 
Hastings,  [18971  1  Q.  B.  46 ;  60  J.  P.  709), 
and  that  the  defect  was  a  structural  defect 
and  therefore  not  within  the  scope  of  s.  41 
of  the  Act  of  1875  {Fulham  Vestry  v. 
Solom^m,  [1896]  1  Q.  B.  198 ;  60  J.  P.  72V 

The  learned  county  court  judge  held  that 
the  defect  was  a  structural  defect,  and  the 
obligation  to  repair  it  lay  on  the  plaintiffs 
under  s.  15  of  the  Act  of  1875,  and  he 
therefore  gave  judgment  for  the  defendant, 
and  gave  the  plaintiffs  special  leave  to 
appeal. 

S.  G.  Lushington,  for  the  appellants. — 
The  decision  of  the  learned  county  court 
judge  was  wrong.  For  the  purposes  of 
8.  41  of  the  Act  of  1875  this  was  under 
s.  19  of  the  Act  of  1890  a  single  private 
drain.  The  plaintiffs  were  entitled  under 
s.  41  to  serve  a  notice  if  it  was  in  bad 
condition  so  as  to  be  a  nuisance  or  injurious 
to  health.    That  covers  a  defect  of  this 
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kind  where  the  structure  was  in  bad  condi- 
tion owing  to  an  accident.  It  is  owing  to 
a  misapprehension  of  part  of  the  judgment 
of  Kennedy,  J.,  in  Fulham  Vestry  v. 
Solomon^  that  the  learned  county  court 
judge  thought  that  structural  defects  could 
not  come  within  the  section.  It  is  not 
here  alleged  that  the  drain  was  originally 
constructed  in  a  defective  manner,  but  that 
it  got  into  bad  condition  by  an  accident, 
and  thereby  a  nuisance  arose  which  the 
local  authority  were  entitled  to  require  the 
owners  to  abate.    [He  was  stojjjyed,] 

11,  M,  Sturgesj  for  the  defendant. — 
Although  for  the  purposes  of  s.  41  of  the 
Act  of  1875  this  may  be  a  single  private 
drain,  it  is  for  all  other  purposes  a  sewer. 
Section  41  does  not  extend  to  defects  in  the 
structure  or  structural  alterations.  Such 
things  must  be  remedied  by  the  local 
outhority  at  their  own  expense  under  s.  16 
af  the  Act  of  1875. 

Lord  Alverstone,  C.J.— I  am  quite 
clear  that  upon  the  |joint  raised  on  the 
learned  county  coiu-t  judge's  note  of  his 
decision  his  judgment  in  favour  of  the  de- 
fendant was  wrong.  The  case  for  the 
plaintiffs  proceeded  ufjon  the  basis  that 
this  drain,  draining,  as  in  fact  it  did,  more 
than  one  house  belonging  to  different 
owners,  was  a  "single  private  drain" 
within  the  meaning  of  s.  19  of  the  Riblic 
Health  Acts  Amendment  Act,  1890,  for  the 
purposes  of  proceedings  under  s.  41  of  the 
Public  Health  Act,  1875.  That  is  clear  from 
the  evidence  of  the  plaintiffs'  surveyor  as  to 
the  nature  of  the  drain,  and  as  to  ^ases 
escaping  from  the  drain  after  the  accident 
which  caused  the  drain  to  be  a  nuisance 
and  dangerous  to  health  in  its  defective 
condition.  The  defendant  contended  that 
this  was  a  structural  defect,  and  that  for 
the  purposes  of  keeping  the  structure  in 
repair  the  drain  was  a  "  sewer "  vested  in 
the  plaintiffs  which  it  was  their  duty  to 
repair  under  s.  15  of  the  Public  Health  Act, 
1875,  and  that  the  want  of  repair  did  not 
amount  to  "bad  condition"  or  make  the 
drain  "require  alteration  or  amendment" 
within  the  meaning  of  s.  41  of  that  Act : 
and  in  support  of  this  point  the  judgment  of 
Kennedy,  J.,  in  Fvlham  Vestry  v.  Solonion^ 
sujyra,  was  cited.  But  I  am  of  opinion 
that  his  judgment  has  no  application  to  the 
present  case.  It  is  clear  from  the  opening 
words  of  8.  41  that  it  applies  to  all  cases 
where  the  drain  in  question  is  a  nuisance 
or  iivjurious  to  healtn.  That  explains  the 
meaning  of  the  later  phrase,  "  appears  to 
be  in  bad  condition  or  to  require  alteration 
or  amendment."      In   Fulham   Vestry  v. 
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Solomon^  sujyra^  Kennedy,  J.,  was  not 
dealing  with  a  case  where  the  bad  order  and 
condition  was  alleged  to  make  the  thing 
(in  that  case  it  was  a  watercloset)  of  itself 
a  nuisance.  It  was  a  mere  question  whether 
the  closet  was  constructed  according  to  the 
best  sanitary  methods  as  prescribed  by  the 
proper  authority,  and  the  authority  were 
seeking  to  obbge  the  owner  to  remedy 
defects  of  structure  in  a  way  in  which, 
under  the  circumstances  of  that  case,  they 
had  no  power  to  compel  him  to  do.  Here 
they  are  clearly  acting  within  their  powers 
for  the  abatement  of  a  nuisance  for  which 
the  defendant  is  responsible. 

Wills,  J. — I  am  entirely  of  the  same 
opinion,  and  I  agree  with  what  Kennedy,  J., 
is  reported  to  have  said  in  Jfulham  Vestry  v. 
Solomon,  sunra^  as  applied  to  the  facts  of 
that  particular  case.  When  those  facts  are 
considered,  it  will  be  seen  that  they  have 
not  the  slightest  analogy  to  the  facts  of  the 
present  case.  There,  a  watercloset,  con- 
structed before  the  local  authority  had 
passed  (as  they  afterwards  did  and  had 
ppwer  to  do)byelaws  relating  to  the  construc- 
tion of  waterclasetSj  was  not  constructed  in 
the  manner  in  which  the  byelaws  subse- 
quently passed  required.  It  was  held  that 
the  byelaws  had  no  application,  and,  even 
supposing  that  they  apphed,  the  proceedings 
were  not  proper  to  enforce  them.  Here  no 
fault  is  found  with  the  original  construc- 
tion of  the  drain.  It  was  passed  by  the 
local  authority.  But  it  got  out  of  order 
owing  to  a  horse  and  cart  passing  down  a 
private  way  belonging  to  the  owners  of 
the  houses  drainea  over  which  the  local 
authority  had  no  control.  This  getting  out 
of  order  caused  the  drain  to  be  a  nuisance, 
and  thereupon  the  local  authority  required 
the  owners,  as  they  were  entitled  to  do,  to 
abate  the  nuisance. 

Channell,  J.— I  quite  agree,  Section  41 
of  the  Public  Healtn  Act,  1875,  applies  to 
the  condition  of  the  structure  when  tne  con- 
dition is  such  as  to  cause  the  drain  to  be  a 
nuisance  or  ii\jurious  to  health.  It  does 
not  apply  to  mere  defective  construction  in 
the  firdt  instance,  irrespective  of  nuisance, 
which  was  all  Kennedy,  J.,  was  referring 
to  in  the  Fulham  Case. 

Appeal  allowecL 

Solicitors  for  the  appellants :  Jackson, 
Smart,  Geake  <k  Co..  for  E.  E.  Cooper 
Town  Clerk,  Southwold. 

Solicitor  for  the  respondent  :  Nicholson^ 
Town  Clerk,  Lowestoft. 
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(Before  Lord  Alverstone,   L.C.J., 
Wills  and  Channell,  J  J.) 

May  19,  1903. 
Beeson  v.  Derby  Overseers. 
Section  180  of  the  Derby  Improvement 
Act,  1901— Poor  rate— General  district 
rate— Publication— Rate  good  upon  the 
face  of  it — Objection  on  a  summons 
for  a  distress  warrant. 

Subs,  (1)  of  8. 180  of  the  Derby  Improvement 
Act,  1901,  enacts  that  certain  rates 
shall  be  "  made  assessed  and  levied  by 
the  overseers  in  the  sarne  manner  and 
under  the  savie  provisions  {including 
the  jyrovisioTis  as  to  ,  ,  ,  and  appeals) 
as  in  the  case  of  thefxxyr  rate^  Sul-s,  (2) 
enaxits  that  in  such  case  "  the  overseers 
shall  recover  and  enforce  the  poor  rate 
tn  the  sarne  manner  as  the  general  dis- 
trict rate  is  recoverable  and  enforceable 
under  the  Public  Health  Act,  1875." 

Held,  <Aa«  sub-s.  (1)  placed  the  rates  in  ques- 
tion on  the  same  footing  as  the  poor 
rate,  and  subjected  them  to  the  same 
liabilities.  Sub-s.  (2)  only  provided  for 
obtaining  payment  of  a  valid  rate  bu  a 
particular  mode  of  procedure,  PMi- 
cation  of  such  a  rate  was  therefore 
necessary,  as  in  the  case  of  the  poor 
rate,  pursiuint  to  s.  I  of  17  Gfeo,  2,  c.  3, 
and  an  objection  on  the  ground  of  want 
of  publication  might  be  taken  on  a 
summons  for  a  distress  warrant, 
although  the  rate  was  good  upon  tJie 
face  ofiU 

Case  stated  by  two  of  his  Majesty^s  justices 
of  the  peace  in  and  for  the  county  borough 
of  Derby,  being  a  court  of  summary  juris- 
diction under  the  Summary  Jurisdiction 
Acts,  1857  and  1879. 

At  the  court  of  summary  jurisdiction, 
sitting  at  the  Town  Hall,  in  the  said  county 
borough,  a  complaint  was  preferred  by  the 
overseers  of  the  poor  of  the  parish  of  Derby 
(hereinaftercalled  the  respondents) under  the 
statute  Derby  Corporation  Act,  1901,  against 
Thomas  Henry  Beeson  (hereinafter  called 
the  appellant)  to  answer  the  respondents' 
claim  for  the  sum  of  £31  12«.  9c?.  for  poor 
and  district  rate  made  on  April  30th,  1902, 
and  due  from  the  said  appellant.  The 
following  are  the  particulars  of  the  plain- 
tiffs' claim:  The  overseers  of  the  poor 
claim  the  sum  stated  in  the  cash  column 
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hereof,  for  that  you,  being  a  person  duly 
rated  and  assessed  to  the  relief  of  the  poor 
of  the  parish  of  Derby  and  to  the  general 
district  rate  of  the  district  of  the  said 
county  borough,  in  and  by  a  rate  made 
on  April  30th,  1902,  in  the  sum  stated 
in  the  said  cash  column,  have  not  paid  the 
same  or  any  part  thereof,  but  have  refused 
so  to  do,  although  the  same  has  been  duly 
demanded  of  you  in  writing  fourteen  days  be- 
fore the  date  hereof.  Which  complaint  was 
heard  by  us  on  September  23rd,  1902,  when 
we,  the  said  court  of  summary  jurisdiction, 
gave  judgment  for  the  respondents  with 
costs ;  but  consented  to  state  and  sign  the 
following  case.  Upon  the  hearing  of  the 
said  complaint  the  following  facts  were 
proved  before  us  : 

(a)  On  the  part  of  the  respondents  the 
rate-books  containing  the  said  rate  of 
April  30th,  1902,  were  produced,  and  it  was 
proved  that  the  appellant  was  duly  rated  in 
and  by  the  said  rate  in  respect  of  the 
several  properties  mentioned  therein  in  the 
total  sum  of  £31  Vis,  9c2. 

(b)  The  said  rate  was  duly  made  on 
April  30th,  1902,  and  was  duly  allowed 
by  two  of  his  Majesty's  justices  of  the 
peace  for  the  said  county  borough  of  Derby. 

(c)  The  said  rate  was  made  in  pursuance 
of  s.  180  of  the  Derby  Improvement  Act 
1901,  and  comprised  both  poor  rate  and 
general  district  rate. 

Section  180  of  the  Derby  Improvement 
Act  is  as  follows  : 

(1.)  The  corporation  may  if  they  think  fit 
in  lieu  of  themselves  making  assessing  and 
levying  any  general  district  rate  including 
any  waterworks  rate  as  defined  by  the 
Derby  Improvement  Act^  1879,  and  other 
rates  leviable  by  them  within  the  borough 
or  any  part  thereof  order  such  rates  to  Be 
made  assessed  and  levied  in  the  same 
manner  as  a  borough  rate  and  may  enforce 
the  payment  thereof  from  the  overseers  in 
the  same  manner  as  in  the  case  of  the 
borough  rate  and  if  any  such  order  be  made 
by  the  corporation  such  rates  shall  be  made 
assessed  and  levied  by  the  overseers  in  the 
same  manner  and  under  the  same  pro- 
visions ^includin^  the  provisions  as  to 
rating  of  owners  instead  of  occupiers,  com- 
positions and  appeals)  as  in  tne  case  of 
the  poor  rate  but  subject  to  the  exemptions 
(partial  or  otherwise)  for  the  time  being 
applicable  to  such  general  district  rate  ana 
other  rates  respectively  in  respect  of  any 
property  in  the  borough  and  such  rates  or 
any  of  them  may  be  assessed  and  levied 
either  separately  or  together  with  the  poor 
rate  assessed  and  levied  in  respect  of  the 
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hereditaments    rateable    to     9uch     rates 
respectively. 

(2.)  In  the  event  of  the  corporation  mak- 
ing any  order  as  in  the  preceding  sub- 
section mentioned,  the  overseers  shall 
recover  and  enforce  the  poor  rate  in  the 
same  manner  as  the  general  district  rate  is 
recoverable  and  enforceable  under  the 
Public  Health  Act,  1875,  and  the  provisions 
of  s.  2  of  the  Distress  for  Rates  Act,  1849, 
with  respect  to  the  recovery  and  enforce- 
ment of  the  poor  rate  shall  cease  to  apply. 

(d)  The  amounts  assessed  in  the  said 
rate  upon  the  appellant  had  been  duly 
demanded  from  the  appellant  in  writing  not 
less  than  fourteen  days  before  the  date  of  the 
complaint,  but  the  same  had  not  been  paid. 

On  the  part  of  the  appellant  it  was 
contended  that  the  rate  had  not  been  pro- 
perly published  and  that  in  consequence  the 
whole  rate  was  bad  ab  initio. 

On  the  part  of  the  respondents  it  was 
contended  that  the  justices  had  no  right  to 
go  into  the  question  of  publication  at  all,  as 
the  rate  was  good  on  tne  face  of  it  and  had 
not  been  appealed  a^inst  and  that  the 
respondents  were  entitled  to  an  order  for 
payment 

Our  attention  was  called  to  the  several 
reported  cases  following  :  On  behalf  of  the 
respondents,  R.  v.  Ilannam  (1885),  49  J.  P. 
740 ;  Sandgaie  Local  Board  v.  Pledge 
(1885),  49  J.  P.  342  ;  Bates  v.  Overseers  of 
Flumstead  (1895),  59  J.  P.  118.  On  behalf 
of  the  appellant,  Fox  v.  Davies  (1848), 
18  L.  J.  C.  P.  48. 

We  were  of  opinion  that  the  rate  being 
good  on  the  face  of  it  and  not  having  been 
appealed  suy^nst  we  had  no  reason  to  go 
into  any  other  question  and  refused  to  hear 
evidence  as  to  the  rate  not  having  been 
properly  published. 

Tne  question  upon  which  the  opinion  of 
the  said  court  is  desired,  is  whether  we,  the 
said  justices  being  such  a  court  of  summary 
jurisdiction  upon  the  above  statement  of 
facts  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

W.  G.  Norman. 
Geo.  Frost. 

Walter  Ryde  for  the  appellant.  —  The 
question  is  whether  the  fact  that  this  rate 
had  not  been  published  formed  a  good 
defence,  on  the  summons  for  a  distress 
warrant.  The  objection  would  be  a  good 
defence,  if  the  rate  were  a  poor  rate,  by 
reason  of  the  concluding  words  of  s.  1  of 
17  Geo.  2,  c.  3,  "  and  that  no  rate  shall  be 
esteemed  or  reputed  valid  and  sufficient  so 
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as  to  collect  the  same,  unless  such  notice 
shall  have  been  given."  In  Rex  v.  Netpromh 
(1791),  4  T.  R.  368,  a  poor  rate  was 
held  invalid  because  it  bad  not  been  jjub- 
lished,  although  the  rate  had  been  affirmed 
on  the  merits  at  quarter  sessions.  Fox  v. 
DavieB  (1848),  L.  J.  C.  P.  6  ;  13  J.  P  71, 
recognises  R.  v.  NewcomJb,  supra,  as  good 
law.  See  also  Sibbald  v.  Roderick  (1839X 
11  Ad.  <fe  E.  38.  In  Le  Feuvre  and  Miller 
(1857),  8  E.  <fe  B.  321  :  21  J.  P.  436.  it  was 
held  that  s.  103  of  the  Public  Health  Act, 
1848,  which  is  reproduced  verbatim  in  the 
Public  Health  Act,  1875,  in  providing 
that  "a  rate  made  under  the  Public 
Health  Act  shall  be  published  in  the 
same  manner  as  a  poor  rate,"  only  in- 
incorporated  the  directory  words  of  s.  1 
of  17  Geo.  2,  c.  3,  and  not  the  annulling 
words,  suprUy  at  the  end  of  the  section. 
In  such  a  rate,  therefore,  non-publication 
does  not  invalidate  the  rate.  Section  1 80  ( 1 ) 
of  the  Derby  Improvement  Act,  1901,  stijnu^ 
runs  "  such  rate  shall  be  made,  assessed  and 
levied  by  the  overseers  in  the  same  manner 
and  under  the  same  provisions  .  .  .  ,  as 
in  the  case  of  the  poor  rate."  A  provision 
in  the  case  of  the  poor  rate  is  the  invalidity 
of  the  rate,  pursuant  to  17  Geo.  2,  c.  3,  s.  7, 
if  not  published  This  rate,  therefore,  is 
invalid.  By  the  last  words  of  sub-s.  (1)  of 
s.  180,  supra^  the  rate  mav  be  "assessed 
and  levied  either  separately  or  together 
with  the  poor  rate."  in  the  latter  alterna- 
tive, the  two  rates  would  be  in  substance 
one  rate,  part  of  which  could  not  be  in  valid 
whilst  the  other  was  valid.  [Lord  Alver- 
stone,  L.C. J.  —  If  "  publication  "  comes 
under  the  words  of  sub-s.  (2)  of  s.  180,  sujfra^ 
"  shall  recover  and  enforce  the  poor  rate  in 
the  same  way  as  the  district  rate  is  recover- 
able and  enforceable  under  the  Public 
Health  Act,"  the  failure  to  publish  would 
not  invalidate  the  rate.]  No,  but  thase 
words  do  not  exclude  sub-s.  (1).  and  merely 
provide  for  obtaining  a  valia  rate  by  a- 
particular  method  of  procedure.  By  the 
Poor  Rate  Collection  Act,  1869,  s.  18  "  The 
production  of  the  book  purporting  to  con- 
tain a  poor  rate,  with  the  afiowance  of  the 
rate  by  the  justices,  shall,  if  the  rate  is 
made  in  the  form  prescribed  by  law,  bo 
primd  facie  evidence  of  the  due  making 
and  publication  of  such  rate."  In  this  case, 
the  learned  magistrates  refused  to  allow  my 
client  to  contradict  the  primd  Ja^cie  evidence 
of  publication.  [Channell,  J.— Down  to 
1869,  the  poor  rate  obviously  had  to  be 
published.  Otherwise  there  would  be  no 
necessity  to  state  what  is  primd  facie 
evidence  of   publication.]     Yes,  and  this 
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rate  under  s.  180  of  the  Derby  Improvement 
Act,  1901,  is  in  the  same  position  as  a  poor 
rate,  and  the  failure  to  publish  this  rate 
invalidated  it,  and  fornLS  a  sufficient  defence 
to  the  summons  for  a  distress  warrant. 

A.  F,  Jenkin  for  the  respondents. — The 
objection,  if  good,  can  only  be  taken  on 
appeal  and  not  on  a  summons  for  a  distress 
warrant.    The  only  objection  that  could  be 
taken  to  a  rate  good  upon  the  face  of  it, 
would  be  a  want  of  jurisdiction  to  make  it. 
This  is  so,  even  in  the  case  of  a  poor  rate. 
See  the  Mayor  of  Westminster  v.  The  Arniy 
and  Navy  Auxxliary  Go-operative  Supply^ 
Limited,  [1902]  2  K!.  B.  125,  where  Ohan- 
NELL,  J.,  says  at  p.  134  :  "  As  I  have  said 
sometimes,    I    think    those   cases,    where 
objection  is  taken  on  summons,  all  depend 
on  whether   there   is    jurisdiction  in  the 
rating  authority  to   make    the    rate,  and 
whether  the  rate  is  ^od  on  the  fa«e  of  it. 
If  the  rating  authority  had  jurisdiction  to 
make  ja  rate,  any  objection  to  the  rate  not 
apparent  on  the  face  of  it,  cannot  be  raised 
on  the  application  for  the  distress  warrant." 
If  the  objection  is  taken  on  appeal,  41  Geo.  3, 
c.  23,  provides  a  method  by  which  the  rights 
of  those  who  have  paid  and  those  who  have 
not  paid  the  invalid  rate  can  be  adjusted. 
[Lord  Alverstone,  L.C.J.— I  think  your 
point    was    raised    in    Rex    v.    Newcomb, 
mora,]     That  was  a  case  of  numdamtu. 
With  regard  to  the  other  cases  quoted :— in 
Sibbald  v.  Roderick,  supra,  the  rate  was 
bad  upon  the  face  of  it :  Fox  v.  Davies, 
supra,  did  not  involve  a  Question  of  publica- 
tion :  Le  Feuvre  and  Miller,  supra,  is  an 
authority  in  my  favour.    For  this  rate  was 
"made"  before  it  was  published, and  sub-s.(l) 
of  8. 180,  supra^  does  not  deal  with  publica- 
tion.   Sub-section  (2)  of  s.  180,  supra,  which 
enacts  that   the   rate  is  recoverable   and 
enforceable  in   the   same   manner  as  the 
general   district   rate   is    recoverable   and 
enforceable,    brings   this    rate    under   the 
authority  of  Le  Feuvre  and  Miller,  supra, 
and  failure  to  publish  does  not  invalidate 
the  rate.    If  piiblication  is  included  in  the 
words  of  sub-s.  (1)  "made,  assessed  and 
levied,"  having  regard  to  the  anomaly  of 
publishing  a  rate  in  every  church  in  such  a 
town  as  Derby,  where  there  are  40  or  50 
churches,  the  words  of  s.  1  of  17  Geo.  2, 
c.  3,  should  be  read  not  as  making  the  rate 
void   but   voidable.      See    the    Parochial 
Assessments  Act,  1836. 

Ryde  in  reply. 

Lord  Alverstone,  L.C.J.— If  this  is 
rep,rded  as  a  simple  case  of  poor  rate,  I 
thmk  it  is  quite  plain  that  it  was  open  to 
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the  appellant  against  whom    the  distress 
warrant  was  sought,  to  prove  the  non-pub- 
lication of   the   rate   in   accordance  with 
17  Geo.  2,  c.  3.    That  is  so  decided  in  Rex 
V.    Newcomb,    supra,    and    recognised    in 
subsequent  cases,  and  I  think  it  is  quite 
impossible  in  the  face  of  s.  18  of  the  Poor 
Kate  Assessment  Act,  1869,  to  hold  that 
publication  was  not  considered  to  be  very 
important  with  reference  to  the  dates  and 
other  matters,  because  the  onus  of  proof  is 
actually  dealt  with  in  that  section,  as  the 
learned  counsel  for  the  appellant  pointed 
out — the  production  of  the  Dook  purporting 
to  contain  the  poor  rate,  etc.,  bemg  prinid 
fojde  evidence  of  the  due  making  and  publi- 
cation of  the  rate.   Therefore,  as  late  as  1869, 
the  necessity  of  proof  of  publication  for  many 
purposes  was  regarded  as  being  of  import- 
ance ;  amount  others,  for  the  reason  that 
Cave,  J.,  pointed  out  in  R,  v.  Wdferston, 
[1893]  2  Q.  B.  451  :   62  L.  J   M.  C.  148; 
58  J.  P.  133.  namely,  that  time  may  run 
from  the  making  of  the  rate,  publication 
being  of  importance  to  the  person  interested 
in  the  rate.    I  therefore  think  that  if  we 
are  to  consider  this  rate  in  the  position  of 
the  poor  rate,  the  authorities  are  much  too 
strong  to  allow  us  to  hold  that  publication 
is  not  essential  to  the  validity  of  the  rate, 
and  if  any  distinction  of  the  kind  is  going 
to  be  drawn,  it  must  be  drawn  by  some 
court  in  a  position   to    overrule   Rex   v. 
Newcomb,  supra,  which  we  are  not,  and 
I,  speaking  for  myself,  should  not  be.  dis- 
posed to  do  it,  if  1  had  the  power.    There- 
tore  that  reduces  the  Question  in  this  case 
to  one  not  free  from  difficulty.  \<Hhether  or 
not  under  s.  180  of  the  private  Act  this  case 
falls  within  the  cases  which  govern  poor 
rates,  or  whether  it  is  either  the  same  or 
analogous  to  or  within  the  rule  which  was 
laid  down  in  the  Court  of  Queen's  Bench  in 
Le  Feuvr^s  Case,  supra,  which  decided  that 
where  there  had  been  an  express  statutory 
direction  that  a  rate  should  be  published  in 
the  same  manner  as  the  poor  rate,  still  that 
rate  was  not  invalid,  although  there  had  been 
no  publication.    Nobody  can  say  that  such 
a  question  is  not  capable  of  argument  on 
one  side  and  the  other  when  we  have  to 
deal  with  these  different  sets  of  words,  but 
I  should  like  to  look  at  the  substance  of 
sub-s.  {I)  of  s.  180  and  try  to  decide  the  case 
according  to  what  seems  to  me  it«  governing 
principle.     If  the  corporation  do  not  act 
under  the  first  part  of  the  section,  they 
make  an  order  that  such   rates  shall    oe 
made,  assessed,  and  levied  by  the  overseers 
in  the  same  manner  and  under  the  same 
provisions  as  in  the  case  of  the  poor  rate, 
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but  subject  to  the  exemptions  for  the  time 
being  applicable  to  the  general  district  rate. 
Those,  of  course,  do  not  affect  the  question. 
Those  are  merely  the  exemptions  with 
regard  to  the  quantum  of  assessment.  The 
words  are :  "  Made,  assessed,  and  levied  by 
the  overseers  in  the  same  manner  and  under 
the  same  provisions."  They  are  general 
words,  and  1  do  not  know  whether  they  are 
taken  from  any  earlier  or  contemporary 
statute ;  they  seem  to  me  to  deal  with  what 
we  may  call  the  validity  of  the  rate  from 
the  point  of  view  of  obtaining  payment 
fiom  the  person  who  has  got  to  pay. 
"  Made,  assessed  and  levied  "  :  if  it  be  poor 
rate,  it  is  quite  plain  it  could  not  be  assessed 
and  it  could  not  be  levied  without  due 
publication,  because  the  last  words  of  the 
first  section  of  17  Geo.  2,  c.  3,  are  that  no 
such  rate  that  is  an  unpublished  rate, 
"shall  be  esteemed  or  reputed  valid  ana 
sufiicient  so  as  to  collect  and  raise  the 
same."  It  seems  to  me  that  "levying" 
is  a  word  which  includes  collecting  and 
raising,  because  it  is  raised  by  the  overseers, 
and  it  is  collected  by  the  overseers.  That 
being  so,  it  seems  to  me  that  where  a 
general  exi)ression  is  used,  and  we  see  that 
the  protection  (to  the  person  sought  to  be 
charged)  by  the  publication  is  in  respect  of 
an  important  matter,  the  words  are  suffi* 
ciently  wide  to  put  this  rate  in  the  same 
position  as  the  poor  rate.  It  will  be  levied 
with  the  poor  rate,  and  the  method  of  publi- 
cation, of  course,  will  be  the  same.  Then 
it  is  contended  by  the  learned  counsel  for 
the  respondents  that  the  words  in  sub-s.  (2), 
"  the  overseers  shall  recover  and  enforce  the 
poor  rate  in  the  same  manner  as  the  general 
district  rate  is  recoverable  and  enforceable," 
bring  in,  with  regard  to  this  rate,  the  autho- 
rity of  Le  Feuvre*8  Case^  supraj  and  place  these 
rates  so  far  as  recovery  and  enforcement 
are  concerned,  in  the  same  position  as  those 
under  the  Public  Health  Act.  I  think  that 
sub  section  really  is  in  order  to  bring  in 
s.  256,  or  any  other  of  the  sections  of  the 
Public  Health  Act  which  provide  ^or 
obtaining  payment  of  a  valid  rate  by  a 
particular  method  of  procedure,  and  was 
not  intended  to  exclude  the  earlier  sub- 
section so  far  as  material  matters  are  con- 
cerned. I  have  therefore  come  to  the 
conclusion  that  this  objection  which  could 
undoubtedly  be  raised  in  answer  to  an 
application  for  a  distress  warrant  if  the  case 
was  with  regard  to  a  poor  rate,  could  be 
properly  raised  in  this  case,  and  that  being 
for  this  purpose  a  question  which  the 
oppellant  is  entitled  to  raise^  the  justices 
aught   to   have  admitted   evidence  as   to 
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whether  or  not  the  rate  had  been  properly 
published. 

Wills,  J.— I  am  of  the  same  opinion. 
It  seems  to  me  that  s.  180  of  the  local  Act 
comes  to  this.  There  were  under  the  local 
Acts  applicable  to  Derby,  as  appears  by  the 
opening  part  of  s.  180,  powers  to  raise  the 
necessary  funds  by  a  general  district  rate, 
and  if  the  corporation  choose  to  exercise 
those  powers,  tney  make  that  rate  which 
will  be  subject  to  the  rules  and  liabilities 
which  relate  to  such  rates.  But  then  it 
says,  obviously  for  convenience,  and  in 
order  to  save  expense,  that  as  an  alternative 
to  that  method  of  procedure,  they  may 
order  the  rates  to  be  made  and  assessed  in 
the  same  manner  as  a  borough  rate,  and  if 
such  order  be  made,  then  this  consequence 
is  to  follow,  there  is  not  to  be  a  separate 
rate,  but  that  the  rates  shall  be  made, 
assessed  and  levied  by  the  overseers  in  the 
same  manner  and  under  the  same  provisions 
as  in  the  case  of  the  poor  rate.  It  seems  to 
me  the  sub-section  puts  the  rate  exactly  on 
the  same  footing  as  a  poor  rate,  and  subjects 
it  to  the  same  liabilities.  The  words  of 
17  Geo.  2,  are  pretty  clear  :  they  not  only 
say  that  the  rate  shall  be  invalid  and 
insufiicient  if  no  publication  has  taken 
place,  but  they  go  on  to  s^  that  it  shall 
not  be  reputed  valid  and  sumcient  so  as  to 
collect  and  raise  the  sanie.  I  do  not  see 
how  any  other  interpretation  can  be  put  on 
those  words  than  to  say  that  no  rate  which 
is  deficient  in  that  respect  can  be  collected. 
If  so,  this  is  one  of  the  provisions  applicable 
to  levying  the  rate,  and  I  cannot  see,  there- 
fore, why  the  same  provision  is  not  appli- 
cable to  the  rate  maae  under  these  circum- 
stances as  to  the  poor  rates.  That  acquires 
additional  force  when  we  come  to  consider 
that  the  poor  rate  is  made  within  the  ambit 
of  the  same  rate  as  this  other  portion  of  it, 
which  seems  to  me  to  indicate  that  it  is,  as 
it  were,  thrown  into  the  poor  rate  and  made 
a  part  of  it.  _  In  my  opinion,  there  is  no 
separate  ride  in  respect  of  the  two  portions 
of  the  rate. 

Channell,  J. — I  am  of  the  same  opinion. 
Regarded  as  a  poor  rate,  I  think  the  case  is 
perfectly  clear.  The  construction  of  the 
local  Act,  I  think,  does  give  a  certain 
amount  of  doubt  but  I  do  not  think  we 
should  be  justified  in  holding  that  the 
words,  under  the  same  provisions,  as  in  the 
case  of  the  poor  rate,  do  not  cover  this 
objection.  Then  the  remaining  ix)int  that 
has  been  argued  is  this,  that  this,  if  a  good 
objection  at  all,  is  matter  of  appeal,  and  not 
matter  which  can  be  taken  on  the  applica- 
tion for  a  distress  warrant.    I  only  mention 


MAGISTERIAL   CASES. 


Beeson  V.  Debby  Ovbbseebs. 

the  point  because  something  that  I  was 
supposed  to  have  said  in  one  of  the  recent 
cases  is  suggested  to  be  to  the  contrary. 
I  do  not  think  so  at  all ;  I  think  if  this  is  a 
good  objection  it  is  quite  clear  the  time  at 
which  it  can  be  taken  is  when  you  come  to 
enforce  and  collect  the  rates.  When  once 
the  statutory  provision  is  in  force,  the  old 
Act  of  George  2  does  exactly  what  it  says. 
When  one  is  laying  down  a  general  principle 
one  cannot  cover  every  case,  and  I  probably 
had  not  in  mind  the  question  of  the  non- 
publication  of  the  rate  when  I  used  the 
expressions  I  did. 

Appeal  allowed. 

Solicitors  for  the  appellants  :  A.  B.  and  H. 
Steele. 

Solicitors  for  the  respondents:  Sharpe, 
Parker,  Pritchards,  Barham,  and  Lawford, 
agents  for  G.  Trevelyan  Lee. 
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London  County  Council  v,  Patman  and 
Fothebinoham. 

Metropolis  —  New  building— Old  site  — 
Occupation  of  same  amount  of  space — 
Re-erected  building— London  Build- 
ing Act,  1894  (57  <k  58  Vict.  c.  ccxiii.), 
s.  13(1)  (5). 

The  respondents  were  erecting  two  new 
buildings  to  be  tised  as  factories  on  a 
site  recently  occupied  by  six  small 
dwelling-houses,  and  the  yards  and  out- 
buildings thereof.  The  height  of  the  said 
dufelling-hotises  wa>s  28  feet,  and  the 
proposed  factoTries  about  52  feet.  The 
factories  were  to  be  erected  so  that  their 
external  walls  were  in  the  same  line  as 
the  external  walls  of  the  old  dwellings^ 
but  were  9  feet  or  10  feet  less  than  the 
prescribed  distance  from  the  centre  of 
the  roadtoay,  but  no  more  land  ukm 
occupied  by  the  factories  than  by  the 
old  dwelling-houses. 

Held,  tluLt  the  respondents  were  entitled  to 
erect  the  facUyries  as  coming  within  the 
jyroviso  to  s,  13  (5)  of  the  Lond<m  Build- 
vng  Act,  1894. 

Case  stated   by   a   metropolitan   police 
magistrate. 

On    Jtdy    18th,    1902,    the   respondents 
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appeared  before  me  at  the  Cierkenwell 
police  court  to  answer  two  informations 
which  had  been  laid  against  them  by  Jesse 
William  Godfrey  on  behalf  of  the  appellants, 
charging  that  the  respondents  on  June  lOth, 
1902,  at  a  street  or  way  known  as  Eyre 
Street  HiU,  in  the  metropolitan  borough  of 
Holbom,  in  the  county  of  London,  for 
twenty-eight  days  after  the  service  on  them 
of  a  notice  empowered  to  be  served  under 
Part  2  of  the  London  Building  Act,  1894, 
as  amended  by  the  London  Building  Act, 
1894,  Amendment  Act,  1898,  requiring  them 
to  set  back  two  factories  which  they  were 
erecting  on  the  west  side  of  the  street  or 
way  aforesaid,  did  neglect  and  refuse  to 
comply  with  the  requirements  of  such  notice 
relating  to  such  factories  respectively. 

The  facts  of  the  case  were  not  in  dispute 
and  were  as  follows  :  The  respondents  were 
erecting  two  new  buildings  to  be  used  as 
factories  upon  a  site  on  the  west  side  of 
Eyre  Street  Hill,  which  is  a  street  and  high- 
way, and  is  at  the  place  in  question  about 
21  feet  wide.  The  said  site  was,  until 
recently,  occupied  by  six  small  dwelling- 
houses,  and  tne  yards  and  out-buildings 
thereof.  The  said  dwelling-houses  were  of 
an  average  height  of  28  feet  or  thereabouts, 
and  were  pulled  down  for  the  purpose  of 
enabling  the  said  factories  to  oe  erected 
upon  the  said  site. 

The  respondents,  pursuant  to  s.  13  (5)  of 
the  London  Building  Act,  1894,  procured 
the  district  surveyor  to  certify  a  plan 
showing  the  extent  of  the  said  dwelling- 
houses. 

The  said  factories  were  to  cover  the  whole 
of  the  said  site  and  were  to  be  52  feet  high. 
It  does  not  appear  that  either  one  or  tne 
other  of  the  said  factories  would  exactly 
occupy  the  site  of  any  one,  or  two,  or  three, 
or  more  of  the  old  houses. 

The  said  factories  were  erected  in  such 
a  manner  that  their  external  walls  towards 
Eyre  Street  Hill  were  in  the  same  line  as 
the  external  walls  of  the  old  dwelling- 
houses.  The  said  walls  were  at  a  distance, 
viz.,  9  or  10  feet  less  than  the  prescribed 
distance,  t.e.,  20  feet  from  the  centre  of  the 
roadway  of  Eyre  Street  Hill.  No  land 
within  the  prescribed  distance  was  occupied 
by  the  said  factories  except  that  which  was 
occupied  within  the  prescribed  distance  by 
the  previously  existing  dwelling-houses. 
The  appellants  had  not  consented  to  the 
erection  of  the  said  factories. 

The  appellants  duly  served  upon  the 
respondents  a  notice  under  s.  3  of  the 
London  Building  Act,  1894,  Amendment 
Act,  1898,  requiring  them  to  cause  the  said 
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factories  to  be  set  back,  and  the  respondents 
for  more  than  twenty-eight  days  after  the 
service  of  such  notice  refused  to  comply 
with  the  requirements  thereof. 

The  appellants  contended  that  the  new 
buildings  were  not  an  alteration  or  re-erec- 
tion of  the  old  dwelling-houses  within  the 
meaning  of  s.  13  (5)  of  the  said  Act  of  1894, 
being  buildings  of  a  wholly  different  class 
from  the  old  dwelling-houses  and  occupying 
a  larger  portion  of  the  site  than  sucn  old 
houses  had  occupied. 

The  respondents  contended  that  the 
erection  of  the  said  factories  was  authorised 
by  the  sub-section  because  they  did  not 
occupy  any  more  land  within  the  prescribe 
distance  than  the  old  dwelling-houses  had 
occupied.  The  respondents  relied  upon  the 
cases  of  London  County  Cowncil  v.  Davis 
and  London  County  Cowncil  v.  RowUm 
Ifoutes  (1897),  62  J.  P.  68. 

I  was  of  opinion,  having  regard  to  those 
cases  and  to  the  circumstances  above  stated, 
that  the  sub-section  authorised  the  respon- 
dents to  erect  upon  the  said  site  in  substitu- 
tion for  the  old  dwelling-houses  any  building 
whatever  provided  it  stood  wholly  upon 
land  previously  occupied  by  the  old  dwell- 
ing-houses, their  yards  and  out-buildings, 
and  I  accordingly  decided  to  dismiss  the 
informations  subject  to  this  case. 

The  question  of  law  for  the  opinion  of 
the  court  is  whether  upon  the  facts  above 
stated  my  said  decision  was  correct  in  law. 

J.  Bros. 

The  London  Building  Act,  1894  (67  «fe 
68  Vict.  c.  ccxiii.,  s.  13  (1)  provides :  "  No 
person  shall  erect  any  new  building  or  new 
structure  or  any  part  thereof  ...  in  such  a 
manner  that  any  external  wall  of  any  such 
building  or  structure  or  (if  there  be  a  fore- 
court or  other  space  between  such  external 
wall  and  the  roadway)  any  part  of  the 
external  fence  or  boundary  of  such  fore- 
court or  other  space  shall  without  the  con- 
sent in  writing  of  the  council  be  in  any 
direction  at  a  distance  less  than  the  pre- 
cribed  distance  from  the  centre  of  the 
roadway  or  of  any  street  or  way  (being  a 
highway)  ...  (6)  Provided  that  where  any 
person  intends  to  alter  or  re-erect  a  building 
or  structure  existing  either  at  the  commence- 
ment of  this  Act  or  at  any  time  within 
seven  years  previously  and  which  shall  not 
be  or  shall  not  have  been  in  conformity  with 
the  provisions  of  this  section  relating  to 
new  Duildings  and  structures  such  person 
may  cause  to  be  preoared  plans  showing  the 
extent  of  such  builaing  or  structure  (or  in 
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the  event  of  such  building  or  structure 
having  ceased  to  exist  before  the  commence* 
ment  of  the  Act  or  having  been  accidentally 
destroyed  the  best  plans  available  under  all 
the  circumstances  of  the  case)  and  the  extent 
of  the  forecourt  or  other  open  space  (if  any) 
between  any  external  wall  of  such  building 
or  structure  and  the  roadway  and  may  cause 
such  plans  to  be  submitted  to  the  district 
surveyor  who  shall  (if  reasonably  satisfied 
with  the  evidence  of  their  accuracy)  certify 
the  same  under  his  hand  and  such  certi- 
ficate shall  be  taken  to  be  conclusive 
evidence  of  the  correctness  of  the  plans. 
Thereupon  it  shall  be  lawful  for  such 
person  to  alter  or  re-erect  such  building 
or  structure  but  so  that  no  land  within 
the  prescribed  distance  shall  be  occupied 
by  tne  re-erected  building  or  structure  or 
the  forecourt  or  such  other  open  s|jace  as 
aforesaid  (if  any)  except  that  which  was 
occupied  within  the  prescribed  distance  by 
the  previously  existing  building  structure 
forecourt  or  open  space." 

Avoryy  K.C.  {DaZdy  with  him),  for  the 
appellants. — The  contention  of  the  respon- 
dents here  is  that  over  the  site  of  six 
small  cottages  and  gardens  they  may  re- 
erect  a  large  factory  over  the  whole  site  and 
curtilage  of  such  cottages.  If  it  had  been 
the  intention  of  the  legislature  to  permit 
anything  of  that  sort  the  language  of  sub-s.(6) 
would  have  been  very  different.  There  is 
a  great  difference  between  "  erecting"  and 
"  re-erecting."  This  is  not  a  re-erection  at 
all  but  a  new  building.  The  law  as  to  Uie 
re-erection  of  domestic  buildings  on  the  site 
of  old  domestic  buildings  is  to  be  found  in 
s.  43  of  the  Act.  He  referred  to  Paynter  v. 
Watson^  [1898]  2  Q.  B.  31  ;  62  J.  P.  467. 
The  point  was  also  discussed  in  London 
County  Council  v.  Davis,  and  London 
County  Cov/ncil  v.  Eowton  Houses,  Limited 
(1897),  62  J.  P.  68. 

Macniorran,  K.C.,  and  Eoskill,  for  the 
respondents,  were  not  called  on. 

Lord  Alvebstone,  C.  J.— I  do  not  think 
we  need  trouble  Mr.  Afacmorran,  It  seems 
to  me  that  although  there  might  be  a 
great  deal  to  be  said  on  ffeneral  prin- 
ciples in  favour  of  the  view  that  if  a  per- 
son is  going  to  make  more  value  out  of  an 
old  site  by  erecting  new  buildings  upon  it 
certain  concessions  might  be  made  to  the 
public,  this  section  at  any  rate  does  not 
enable  the  public  to  claim  it  I  think, 
quite  apart  from  the  decisions,  I  should 
have  come  to  the  conclusion  that  the  magis- 
trate was  right  in  the  view  he  took  that  fliis 
is  a  site  section.  The  plan  which  has  to  be 
provided  is  a  plan  which  will  show    the 
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extent  of  the  building,  and  the  extent  of  the 
forecourt  or  other  open  space  between  any- 
external  building,  and  then  he  may  re- 
erect,  but  so  that  no  land  within  the  pre- 
scribed distance  shall  be  occupied  by  the 
re-erected  building,  or  structure,  or  fore- 
court, or  such  other  open  space  as  aforesaid, 
if  any,  except  that  whicn  was  occupied 
within  the  prescribed  distance,  and  then 
it  seems  to  me  that  the  manifest  intention 
of  the  section  is  to  deal  with  the  ground 
area  and  the  ground  area  only.  What  other 
restrictions  there  may  be  with  regard  to 
factories  and  buildings  in  other  x)arts  of  the 
Act,  we,  of  course,  have  nothing  to  do  with. 
Mr.  Avory  contended  it  was  not  a  re-erec- 
tion because  the  construction  was  of  an 
entirely  different  character.  Apart  from 
that,  I  think  the  judgment  upon  which 
the  learned  magistrate  acted  was  a  direct 
authority.  Certainly  there  is  a  passage  in 
the  judgment  in  which  the  judfjes  take 
exactly  the  same  view  of  the  section,  and 
as  I  understand,  that  the  houses  were  not 
artizan  dwellings,  if  so,  then  the  argument 
of  Mr.  Avory  that  re-erection  meant  re- 
erection  for  the  same  purpose  or  an  analo- 
gous purpose,  seems  to  me  would  have 
arisen  there.  I  therefore  come  to  the  con- 
clusion that  the  judgment  of  the  magistrate 
is  right. 

Wills,  J.— I  agree. 

Channell.  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondents :  Ford 
Lloyd,  Bartlett  and  Michelmore. 
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Charing  Cross  and  Strand  Electricity 
Supply  Corporation  v,  Woodthorpe. 

Local  government  —  Metropolis—  Building 
notice  —  "  Building  or  structure  "  — 
Electric  light  boxes  in  the  street — 
London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  s.  145. 

The  appellants^  who  were  a  limited  com- 
pany for  the  supply  of  electric  light. 
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had  obtained  a  provisional  order,  con- 
firmed by  a  statute,  enabling  them  to 
execute  certain  works  in  pursuance  of 
their  undertaking.  By  the  terms  of 
such  provisional  order,  notice  of  any 
works  to  be  done  (including  the  construc- 
tion of  boxes)  which  would  involve  the 
placing  of  such  works  in,  under,  along, 
or  across  any  street  or  pvhlic  bridge,  had 
to  be  given  to  the  Postmaster- General 
and  the  local  authority. 

Eeld,  that  such  boxes  were  ^^  buildings, 
structures,  or  works  "  within  the  mean- 
ing of  Uie  London  Building  Act,  1894 
(67  is  58  Vict,  c,  ccxiii.),  s,  145,  and 
that  notice  must  be  given  in  accord- 
ance vnth  the  terms  of  that  section  to 
the  district  surveyor. 

Whitechapel  Board  of  Works  v.  Crow 
(1901),  66  J.  P.  U^,  followed. 

Case  stated  by  an  alderman  of  the  city  of 
London. 

On  January  3rd,  1902,  the  appellants  ap- 
peared before  me  to  answer  a  complaint 
made  by  the  respondent,  who  is  the  dis- 
trict surveyor  under  the  London  Building 
Act,  1894,  for  the  district  of  the  northern 
division  of  the  city  of  London,  that  the  ap- 
pellants, on  or  before  December  6th,  1901, 
at  the  corner  of  Bishopsgate  Street  Within 
and  Wormwood  Street,  and  within  the  said 
district  of  the  said  district  surveyor,  did 
begin  to  execute  a  work  respecting  which 
they  ought  to  have  served  a  building  notice, 
before  serving  such  notice,  contrary  to  the 
provisions  of  the  said  Act. 

Sections  72, 145,  and  200  (11)  (b.)  of  the 
London  Building  Act,  1894  (57  &  68  Vict, 
c.  ccxiii.)  are  respectively  in  the  following 
terms : 

Section  72.  —  (1)  Every  arch  or  other 
construction  under  any  passage  leading  to 
premises  in  other  occui)ation  or  under 
any  public  way  or  intended  public  way 
shall  DC  formed  of  brick  stone  or  other 
incombustible  materials.  (2)  If  an  arch 
of  brick  or  stone  be  used  it  shall 
(a)  where  its  span  does  not  exceed 
10  feet  be  of  the  thickness  of  8^  inches 
at  least ;  (b)  where  its  span  exceeds 
10  feet  but  does  not  exceed  15  feet  be  of 
the  thickness  of  13  inches  at  least*  and 
(c)  where  its  span  exceeds  15  feet  be  of 
such  thickness  as  may  be  approved  by 
the  district  surveyor.  ^3)  If  an  arch  or 
other  construction  of  other  incombustible 
material  be  used  it  shall  be  constructed  in 
such  manner  as  may  be  approved  by  the 
district  surveyor. 
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Section  145.  —  In  the  following  cases 
and  at  the  following  times  (that  is  to  say) 
(a)  where  a  building  or  structure  or  work 
is  about  to  be  begun  then  two  clear  days 
before  it  is  begun ;  and  (b)  where  a  build- 
ing or  structure  or  work  is  after  the  com- 
mencement thereof  suspended  for  any 
period  exceeding  three  months  then  two 
clear  days  before  it  is  resumed ;  and 
(c)  where  during  the  progress  of  a  building 
or  structure  or  work  the  ouilder  employea 
thereon  is  changed  then  two  clear  davs 
before  a  new  ouilder  enters  upon  tne 
continuance  thereof,  the  builder  or  other 
person  causing  or  directing  the  work  to  be 
executed  shall  serve  on  the  district  sur- 
veyor a  building  notice  respecting  the 
building  or  structure  or  work.  Every 
building  notice  shall  state  the  situation 
area  height  number  of  storeys  and  in- 
tended use  of  the  building  or  structure  and 
the  number  of  buildings  or  structures  if 
more  than  one  and  the  particulars  of  the 
proposed  work  and  the  name  and  address 
of  the  person  giving  the  notice  and  those 
of  the  owner  then  in  possession  of  and  the 
occupier  of  the  building  or  structure  or  of 
its  site  or  intended  site.  AH  works  in 
progress  at  the  same  time  to  in  or  on  the 
same  building  or  structure  may  be  in- 
cluded in  one  building  notice. 

Section  200. — Subject  to  the  provisions 
of  this  Act  every  person  who  does  any  of 
the  things  specinea  in  this  section  shall  be 
deemed  to  have  committed  an  offence 
against  this  Act  and  shall  be  liable  upon 
conviction  in  a  summary  manner  to  a 
penalty  not  exceeding  the  amount  hereafter 
specified  in  connexion  with  such  offence 
and  a  further  penalty  not  exceeding  the 
amount  hereafter  stated  as  the  daily 
penalty  in  connexion  with  such  offence  for 
every  day  on  which  the  offence  is  con- 
tinued after  such  conviction  (that  is  to 
say)  . . .  any  person  who  ...  (11)  (b.)  Being 
a  person  who  ought  to  serve  a  Duilding 
notice  faUs  to  do  so  or  begins  to  execute  a 
work  respecting  which  he  ought  to  serve  a 
building  notice  before  serving  such  notice 
or  having  served  a  building  notice  begins 
to  execute  the  work  to  which  it  relates 
before  the  expiration  of  two  clear  days  after 
the  notice  has  ceased  to  operate  .  .  .  shall 
be  liable  to  a  penalty  not  exceeding  forty 
shillings  or  to  a  daily  penalty  not  exceed- 
ing the  like  amount :  .  . 

At  the  hearing  of  the  said  complaint  the 
following  facts  were  proved  or  admitted  : 

The  appellants  are  the  undertakers  for 
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the  purposes  of  the  City  of  London  Electric 
Lighting  Order,  1899. 

On  or  about  the  date  and  at  the  place 
specified  in  the  complaint  the  appellants 
began  to  construct  a  street  box,  wnich  was 
necessary  for  purposes  in  connection  with 
the  supply  of  energy  within  the  meaning  of 
s.  12  of  the  said  order. 

The  construction  and  dimensions  of  the 
said  street  box  are  shown  by  two  plans, 
A.  and  B.  The  plan  marked  A.  was  pre- 
pared and  proved  by  the  respondent ;  the 
Elan  marked  B.  was  prepared  and  proved 
y  the  appellants'  engineer.  Plan  A. 
shows  the  street  box  as  it  was  when  in 
course  of  construction,  the  respondent 
saw  it  on  December  3rd,  1901.  rlan  B. 
shows  the  street  box  as  it  was  intended  it 
should  be  constructed.  It  was  stated  that 
an  alteration  had  been  made,  but  there 
was  no  evidence  as  to  the  state  of  the  street 
box  at  the  date  of  the  hearing  before  me. 
It  had  been  covered  up  since  the  respon- 
dent examined  it  on  December  3rd. 

The  sides  of  the  said  street  box  were  en- 
closed by  brick  walls  9  inches  in  thickness, 
having  two  courses  of  footings,  and  the  top 
was  covered  over  with  a  construction  of 
iron  and  flag-stones.  The  street  box  is 
large  enou^^h  for  a  man  to  get  down  into  it, 
and  examine  or  work  upon  the  electric 
lines  which  pass  through  it  from  side  to 
side.  When  the  respondent  saw  the 
box  the  flag-stones  were  only  3  inches  in 
thickness ;  one  of  the  flag-stones  rested  on 
one  side  on  an  iron  girder  4  inches  by 
5  inches,  but  it  had  only  i  inch  to  1  inch 
in  bearing.  This  flag-stone  was  built  in 
position^  and  the  bricks  were  wedged  in  on 
top  of  it,  so  as  to  support  a  large  water 
main  about  9  inches  in  diameter. 

Bishopsgate  Street  Within  and  Worm- 
wood Street  are  both  of  them  repairable  by 
the  Corporation  of  the  City  of  London. 

A  plan  of  the  said  street  box  as  pro- 
posed to  be  constructed  by  the  appellants, 
namely,  plan  B.,  had  been  previously  sub- 
mitted to  and  approved  by  the  Corporation 
of  the  City  of  London  as  the  local  authority, 
whose  engineer  and  his  assistants  had  the 
opportunity  of  supervising  the  work. 

In  constructing  the  said  street  box  the  ap- 
pellants were  subject  to  the  Board  of  Traae 
regulations. 

The  appellants,  who  were  the  persons 
causing  or  directing  the  work  to  be  executed, 
did  not  serve  on  tne  respondent  any  build- 
ing notice  under  s.  146  of  the  said  Act  in 
respect  of  the  said  street  box. 

The  respondent  contended  (a)  that  the 
said  street  box  contravened  s.  72  (3)  of  the 
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London  Building  Act,  18d4  ;  (b)  that  the 
said  street  box  was  a  bmlding  structure  or 
work  \idthin  the  meaning  of  s.  145  of  the 
London  Building  Act,  1894.  and  that  a 
building  notice  m  respect  thereof  should 
have  been  served  on  him  by  the  anpeilants 
under  s.  145  of  the  said  Act,  and  ne  relied 
upon  the  case  of  Whitechapel  Board  of 
Works  V.  Crow  (1901),  65  J.  P.  549  ;  84  L.  T. 
595. 

The  appellants  contended  that  the  said 
s.  145  did  not  apply  to  the  said  street  box, 
and  that  the  case  above  referred  to  was 
distinguishable  upon  the  ^rounds  (a)  that 
the  Whitechapel  Board  of  Works  m  that 
case  were  under  no  obli^tion  to  give 
notice  to  any  local  authonty  other  than 
the  London  County  Council,  as  the  appel- 
lants were  under  tneir  order ;  (b)  the  ap- 
pellants' order  was  made  after,  whereas  the 
whitechapel  order  was  made  before,  the 
passing  of  the  London  Building  Act 

The  appeUant  also  referred  to  the  Gas 
Works  Clauses  Act,  1847,  and  pointed  out 
that  the  provisions  of  that  Act  as  to  break- 
ing up  streets,  etc.,  were  incorporated  in 
the  Electric  Lighting  Act,  1882,  by  s.  12  of 
the  latter  Act. 

I  was  of  opinion  that  the  street  box  in 
question  was  a  "building  structure  or 
work "  within  the  meaning  of  s.  145  of  the 
London  Building  Act,  1894,  and  being  also 
of  opinion  that  the  case  could  not  he  dis- 
tinguished from  that  of  the  Whitechapel 
Board  of  Works  v.  Crow,  supra,  I  con- 
victed the  appellants  and  inflicted  a  penalty 
of  forty  shillings  and  two  ^neas  costs. 

The  Question  for  the  opinion  of  the  court 
is  whetner  upon  the  facts  above  stated  I 
was  right  in  convicting  the  appeUants. 

Thos.  Boor  Crosby. 

The  relevant  sections  of  the  Act  to  con- 
firm the  Provisional  Order  set  out  in  the 
schedule  (Electric  Lighting  Order  Con- 
firmation Act  (No.  20),  1899)  were  as 
follows  : 

11.  Subiect  to  the  provisions  of  this 
Order  and  the  principal  Act  the  under- 
takers may  exercise  all  or  any  of  the 
powers  conferred  on  them  by  this  Order 
and  the  principal  Act,  and  may  break  up 
such  streets  not  repairable  by  the  locfS 
authority,  and  such  railways  and  tramways 
(if  any^  as  are  specified  in  the  Third 
Schedule,  so  far  as  such  streets  railwavs 
and  tramways  may  for  the  time  being  be 
included  in  the  area  of  supply,  and  be  or  be 
upou  land  dedicated  to  public  use.    Pro- 
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vided,  however,  as  respects  any  such  rail- 
way, that  the  powers  hereby  granted  shall 
extend  only  to  such  parts  thereof  as  pass 
across  or  alon^  any  highway  on  the  level. 
Nothing  in  this  Order  shall  authorise  or 
empower  the  undertaken  to  break  up  or 
interfere  with  any  street  or  part  of  a  street 
not  repairable  by  the  local  authority,  or 
any  railway  or  tramway  except  such 
streets,  railways,  or  tramways  (\i  any),  or 
such  parts  thereof,  as  are  specined  in  the 
said  schedule,  without  the  consent  of  the 
authority,  company  or  person  by  whom 
such  street,  imlway,  or  tramway  is  repair- 
able, or  of  the  Board  of  Trade  under 
section  13  of  the  Electric  Lighting  Act, 
1882,  and  where  the  Board  of  Trade  give 
such  consent  the  provisions  of  this  Order 
shall  apply  to  the  street,  railway,  or  tram- 
way to  which  the  consent  relates  as  if  it 
had  been  specified  in  the  said  schedule. 

12.  Subject  to  the  provisions  of  this 
Order  ana  the  principal  Act,  and  the  Board 
of  Trade  regulations,  the  undertakers  may 
construct  in  any  street  such  boxes  as  may 
be  necessary  for  purposes  in  connexion 
with  the  supply  of  energy,  including  ap- 
paratus for  the  proper  ventilation  of  such 
boxes.  Provided  that  no  such  box  or  ap- 
paratus shall  be  placed  above  ground 
except  with  the  consent  of  the  authority 
body  or  person  by  whom  such  street  is 
repairable. 

Every  such  box  shall  be  for  the  ex- 
clusive use  of  the  undertakers,  and  under 
their  sole  control,  except  so  far  as  the 
Board  of  Trade  may  otherwise  order,  and 
shall  be  used  by  the  undertakers  only  for 
the  purpose  of  leading  off  service  lines  and 
other  aistributing  conductors,  or  for  exa- 
mining, testing,  regulating,  measuring, 
directing,  or  controlling  the  supply  of 
ener^,  or  for  examining  or  testing  the 
condition  of  the  mains  or  other  portions 
of  the  works,  or  for  other  like  purposes 
connected  with  the  undertaking,  and  the 
undertakers  may  place  therein  meters, 
switches,  and  any  other  suitable  apparatus 
for  any  of  the  above  purposes.  Every  such 
box  including  the  upper  surface  or  cover- 
ing thereof  snail  be  constructed  of  such 
materials,  and  shall  be  constructed  and 
maintained  by  the  undertakers  in  such 
manner,  as  not  to  be  a  source  of  danger 
whether  by  reason  of  inequality  of  surface 
or  otherwise. 

The  local  authority  may,  with  the  ap- 
proval of  the  Board  of  Trade,  prescribe  the 
hours  during  which  the  undertakers  are  to 
have  access  to  such  boxes  and  if  the  under- 
takers during  any  hours  not  so  prescribed 
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remove  or  displace  or  keep  removed  or  dis- 
placed the  upper  surface  or  covering  of  any 
box  without  the  consent  of  the  local 
authority  they  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  every  such 
offence  and  to  a  daily  penalty  not  exceed- 
ing five  pounds.  Proviaed  that  the  under- 
taker shall  not  be  subject  to  any  such 
penalties  as  aforesaid  if  the  court  having 
cognizance  of  the  case  shall  be  of  opinion 
that  the  case  was  one  of  emergency  and 
that  the  undertakers  complied  vrith  the 
requirements  of  this  section  so  far  as  was 
reasonable  under  the  circumstances. 

13.  Where  the  exercise  of  any  of  the 
powers  of  the  undertakers  in  relation  to  the 
execution  of  any  works  (including  the  con- 
struction of  boxes)  will  involve  the  placing 
of  any  works  in  under  or  across  any  street 
or  public  bridge  the  following  provisions 
shall  have  effect : 

(a)  One  month  before  commencing  the 
execution  of  such  works  (not  being  repairs 
renewals  or  amendments  of  existing  works 
of  which  the  character  and  position  are  not 
altered)  the  undertakers  shall  serve  a  notice 
upon  the  Postmaster-General  and  the  local 
authority  describing  the  proposed  works 
together  with  a  plan  of  the  works  showing 
the  mode  and  position  in  which  such  works 
are  intended  to  be  executed  and  the 
manner  in  which  it  is  intended  that  such 
street  or  bridge  or  any  sewer  drain  or 
tunnel  therein  or  thereunder  is  to  be  inter 
fered  with  and  shall  upon  being  reauired  to 
do  so  by  the  Postmaster-General  or  the 
local  authority  give  him  or  them  any  such 
further  information  in  relation  thereto  as 
he  or  they  may  desire.  In  calculating  the 
above-mentioned  period  of  one  month  no 
part  of  the  month  of  August  shall  be 
included. 

(b)  The  Postmaster  -  General  or  local 
authority  may  in  his  or  their  discretion 
approve  of  any  such  works  or  plan  sub 
ject  to  any  amendments  or  conditions  as 
may  seem  fit  or  may  disapprove  of  the 
same  and  may  give  notice  of  such  ap- 
Ijroval  or  disapproval  to  the  undertakers. 

(c^  Where  the  Postmaster-General  or  the 
local  authority  approve  any  such  works  or 
plan  subject  to  any  amendments  or  con- 
ditions with  which  the  undertakers  are 
dissatisfied  or  disapprove  of  any  such 
works  or  plan  the  undertakers  may  appeal 
to  the  Board  of  Trade,  and  the  hoard  of 
Trade  may  inquire  into  the  matter  and 
allow  or  disallow  such  appeal  and  approve 
any  such  works  or  plan  subject  to  such 
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amendments  or  conditions  as  may  seem  fit, 
or  may  disapprove  the  same. 

(d)  If  the  Postmaster-General  or  the 
local  authority  fail  to  give  any  such  notice 
of  approval  or  disapproval  to  the  under- 
takers within  one  month  after  the  service  of 
the  notice  upon  them,  he  or  they  shall  be 
deemed  to  have  approved  such  works  and 
plan.  In  calculating  the  period  of  one 
month  no  part  of  the  month  of  August  shall 
be  included. 

(e)  Notwithstanding  anything  in  this 
Order  or  the  principal  Act  the  undertakers 
shall  not  be  entitled  to  execute  any  such 
works  as  above  specified  except  so  far 
as  the  same  may  be  of  a  description 
and  in  accordance  with  a  plan  which  has 
been  approved  or  is  to  be  deemed  to 
have  been  approved  by  the  Postmaster- 
General  and  the  local  authority  or  by 
the  Board  of  Trade  as  above  mentioned 
but  where  any  such  works  description  and 
plan  are  so  approved  or  to  be  deemed  to  be 
approved  the  undertakers  may  cause  such 
works  to  be  executed  in  accordance  with 
such  description  and  plan.  Subject  in  all 
respects  to  the  provisions  of  this  Order  and 
the  principal  Act. 

(f)  If  tne  undertakers  make  default  in 
complying  with  any  of  the  reauirements  or 
restrictions  of  this  section  tney  shall  (in 
addition  to  any  other  compensation  which 
they  may  be  liable  to  make  under  the  pro- 
visions of  this  Order  or  the  principal  Act) 
make  full  compensation  to  the  Postmaster- 
General  and  the  local  authority  for  any  loss 
or  damage  which  he  or  they  may  incur  by 
reason  thereof  and  in  addition  thereto  they 
shall  be  liable  to  a  penalty  not  exceeding 
ten  pounds  for  every  such  default  and  to 
a  daily  penalty  not  exceeding  five  pounds. 
Proviaed  that  the  undertakers  shall  not  be 
subject  to  any  such  penalties  as  aforesaid  if 
the  court  haying  cognizance  of  the  case 
shall  be  of  opinion  that  the  case  was  one  of 
emergency  and  that  the  undertakers  com- 
plied with  the  requirements  of  this  section 
so  far  as  was  reasonable  under  the  circum- 
stances. 

Nothing  in  this  section  shall  exempt 
the  undertakers  from  any  penalty  or  obliga- 
tion to  which  they  may  be  liable  under  this 
Order  or  otherwise  by  law  in  the  event 
of  any  telegpiphic  line  of  the  Postmaster- 
General  being  at  any  time  injuriously 
affected  by  the  undertakers'  works  or  their 
supply  of  energy. 

.SAtrcM  Will,  K.C.  (Daldy  with  him), 
for  the  appellants.— The  question  in  this 
case  is  whether  notice  has  to  be  given  to 
the  respondent,  who  is  the  district  surveyor, 
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under  s.  145  of  the  London  Building  Act, 
1894,  by  the  appellants  when  they  construct 
a  street  box  for  the  inspection  of  their 
electric  cables  such  as  described  in  the  case. 
Section  145  does  not  apply  to  a  street  box 
such  as  the  present  case,  it  is  not  "  a  build- 
ing or  structure "  within  the  meaning  of 
that  section.  This  case  is  not  governed  by 
the  decision  in  the  Whitechapel  Board  of 
Works  V.  Crow  (1901),  65  J.  P.  549; 
84  L.  T.  595,  whicn  is  distinguishable  on 
the  following  grounds  :  In  that  case  the 
local  authority  were  themselves  the  owners 
and  constructors  of  the  street  box,  and  it 
was  decided  that  they  ought  to  give  notice 
to  the  London  County  Council,  or  otherwise 
the  local  authority  would  have  been  judges 
in  their  own  case  as  to  the  proper  con- 
struction of  the  box,  but  no  such  question 
as  that  arises  in  the  present  case.  More- 
over, in  that  case  it  seems  to  have  been 
assumed  that  a  street  box  was  within  the 
London  Building  Act,  1894,  whereas  it  is 
here  contended  it  is  not.  The  Provisional 
Order  in  the  Whitechapel  Casey  supra,  was 
made  before  the  London  Building  Act,  1894, 
whereas  the  appellants'  order  is  subsequent, 
and  no  mention  is  made  of  any  notice 
having  to  be  given  in  accordance  with  that 
Act.  It  cannot  be  argued  here  that  the 
safety  of  the  public  is  in  question.  By  s.  12 
of  the  Provisional  Order  every  box  has  to 
be  constructed  in  such  a  manner  as  not  to 
be  a  source  of  danger,  and  notice  of  the 
works  and  plans  are  to  be  served  on  the 
Postmaster-General  and  the  local  authority, 
who  may  approve  of  such  plans  and  make 
such  amenaments  as  they  think  fit  in  them, 
and  if  there  is  any  dispute  as  to  such  con- 
struction there  is  an  appeal  to  the  Board  of 
Trade.  He  referred  to  Gasworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  15). 

//.  Avory,  K.C.,  and  Howsell,  for  the 
respondent. — There  is  nothing  in  the  Pro- 
visional Order  which  is  inconsistent  with 
the  jurisdiction  of  the  district  surveyor. 
The  notice  to  be  given  to  the  Postmaster- 
General  is  so  as  to  prevent  any  interference 
with  or  obstruction  of  the  tele^ph  wires 
and  works,  and  the  notice  to  be  given  to  the 
local  authority  is  only  given  to  them  in 
their  capacity  as  the  highway  authority  and 
not  from  any  desire  to  protect  the  public. 
The  local  authority  cannot  interfere  with 
the  construction  of  the  box,  and  even  if  they 
could,  one  safeguard  would  not  exclude  the 
other,  and  the  facts  in  this  case  as  to  the 
construction  show  how  necessary  it  was  for 
notice  to  be  given  to  the  London  County 
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Council.  Whitechapel  Board  of  Works  v. 
CroWj  swpra,  is  conclusive  in  respondent's 
favour  and  cannot  be  distinguished. 

Shiress  Will,  K.C.,  in  reply. 

Lord  Alverstone,  C.J. — The  considera- 
tion of  the  arguments  in  this  case  has 
satisfied  me  that  there  is  no  substantial 
distinction  between  this  case  and  White- 
chapel Board  of  Works  v.  Croio  (1901), 
65  J.  P.  549,  and  it  has  also  satisfieid  me, 
speaking  for  myself,  that  the  decision  in  the 
Whitechapel  Case  was  right.  It  is  perfectly 
true  that  the  Provisional  Order  provides  for 
a  number  of  safeguards  in  the  interests  of 
the  public,  if  I  may  use  that  expression, 
and  m  the  public  interest,  and,  as  Mr.  Will 
has  pointed  out,  it  does  provide,  that  before 
street  boxes  can  be  constructed,  notice  is  to 
be  given  to  the  road  authority,  and  a  notice 
given  to  the  Postmaster-Gtjneral.  He  is 
also  perfectly  correct  in  saying  that,  so  far 
as  notice  has  to  be  ^ven  to  the  road 
authority,  it  is  another  instance  of  the  kind 
of  protection  which  accompanies  statutory 
powers  to  interfere  with  public  rights  of 
passage,  public  roads,  and  public  interests, 
oecause  at  the  time  of  the  passing  of  the 
Gasworks  Clauses  Act,  1847,  as  he  has 
truly  said,  you  could  not  lay  mains  in 
the  streets  without  communicating  with 
the  public  authority,  and  those  powers  have 
been  given  to  electric  light  companies,  but 
he  says  that  because  you  find  that  the 
street  boxes,  I  will  put  it,  as  far  as  the 
argument  is  concernea,  must  practically  be 
constructed  in  accordance  with  a  plan 
approved  of  by  the  Postmaster-General  and 
the  local  authority,  therefore  that  by  impli- 
cation excludes  the  application  of  the  sec- 
tions of  the  Building  Act.  The  broad  argu- 
ment that  they  must  be  excluded  because 
you  have  to  obey  the  directions  of  those  two 
authorities  seems  to  me  an  argument  which, 
to  a  certain  extent,  defeats  itself,  because  it 
mi^ht  be  said  that  if  the  two  authorities 
which  were  contemplated  distinctly,  namely, 
the  local  authority  and  the  Postmaster- 
General,  differed,  you  would  not  be  bound  to 
obey  either  of  them,  or,  if  you  possibly 
could,  to  obey  both  of  them,  but  it  seems  to 
me  that  kind  of  argument  loses  sight  of  the 
real  ground  for  the  insertion  of  these 
sections.  These  sections  are  not  inserted 
because  you  are  to  obey  one  or  obey  the 
other,  but  that  the  persons  who  have  to 
protect  the  public  interests  will  have  an 
opportunity  to  exercise  their  judgment  so 
far  as  their  interests  are  concerned,  or  in 
other  words,  as  I  ventured  to  put  it  in 
the  course  of  the  case,  the  Postmaster- 
General  was  to  have  notice  to  see  that  the 
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telegraph  cable  and  other  poRt  office  rights 
were  not  interfered  with,  and  the  road 
authority  was  to  have  notice  in  order  that  it 
might  see  that  the  surface  of  the  road  was 
not  interfered  with  and  not,  in  their  view, 
rendered  dangerous.  That  leaves  the  re- 
maining consideration  whether  or  not  the 
sections  of  the  London  Building  Act,  1894, 
apply  to  this  easel  With  regard  to  the 
structure  itself,  it  is  found  by  the  magis- 
trate that  it  was  a  "building  structure  or 
work"  within  the  meaning  of  s.  145  of  the 
Act,  and  I  think  we  are  bound  by  that. 
But  I  wish  to  sav  that  there  was  ample 
evidence  on  which  the  magistrate  could 
come  to  the  conclusion  at  which  he  arrived. 
This  is  a  chamber  underneath  the  street  in 
which  people  can  stand  ;  I  think  it  is  some 
7  or  8  feet  or  even  greater  depth  in  which 
there  are  pipes  and  mains^  so  tnat  there  is  a 
sort  of  cellar  or  chamber  m  which  this  work 
is  carried  on,  so  I  have  no  doubt  that  is 
a  construction  under  a  public  way.  That 
being  so,  why  should  not  the  person  whose 
duty  it  is,  viz.,  the  district  surveyor,  to 
safeguard  those  interests  be  protected  by 
notice  being  given  himl  As  was  pointed 
out,  questions  of  footway  at  a  considerable 
depth,  and  questions  of  walls,  which  will 
support  the  earth  at  the  sides,  are  matters 
which  the  district  surveyor  would  have 
special  knowledge  of,  and  which  he  would 
have  to  consider  in  connection  with  an 
ordinary  cellar  under  the  footway.  To  say 
there  is  no  need  for  him  to  consider  it 
because  the  Postmaster-General  will  have 
looked  at  it  from  the  point  of  view  of  the 
telegraph  cables,  and  the  road  authority 
will  have  looked  at  it  from  the  point  of 
view  of  the  surveyor  of  the  road,  only  seems 
to  me  to  lose  sight  of  the  reason  for  the 
argument  that  these  notices  should  be 
given.  I  think  the  case  is  identical  in  all 
material  points  with  the  Whitechapel  Ccue, 
supra,  i  see  no  reason  for  giving  effect  to 
the  argument  that  this  Provisional  Order  ter- 
minates the  matter ;  upon  this  order  itself  I 
see  no  reason  why  notice  should  not  be  given 
to  the  district  surveyor  in  order  that  he 
might  have  the  opportunity  of  safeguarding 
the  interests  which  it  is  his  duty  to  safe- 
guard. I  give  this  decision  with  regard  to 
the  structure  in  this  case,  and  I  do  not  deal 
with  those  cases  which  Mr.  Will  says  have 
not  yet  been  brought  within  the  Act,  which, 
for  auffht  I  know,  may  not  be  structures  at 
all,  which  may  be  mere  boxes  and  holes 
which  have  quite  a  different  construction  in 
fact.   I,  therefore,  come  to  the  conclusion 
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that  the  decision  of  the  magistrate  is  right, 
and  that  this  appeal  should  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion  upon 
both  heads  \ihich  have  been  disposed  of. 
As  to  this  being  a  "  structure "  wiUiin  the 
meaning  of  the  Act,  I  cannot  see  how  it  is 
possible  to  come  to  any  other  conclusion, 
whether  you  regard  it  as  a  question  of  fact 
or  a  (juestion  of  law.  As  to  the  remaining 
question,  which  is  the  more  important  one, 
at  first  sight  the  argument  of  Mr.  Will  is 
taking,  that  inasmuch  as  under  the  Pro- 
visional Order,  which  has  been  confirmed  and 
made  an  Act  of  Parliament,  no  work  of  this 
kind  can  be  executed  except  in  accordance 
with  the  plan  which  has  been  approved 
of  by  the  Postmastcr-Qeneral  and  the  local 
authority,  if  the  district  surveyor  came  to 
a  different  conclusion  with  regard  to  what 
was  necessary,  and  to  a  conclusion  which 
clash^  wdth  that  of  the  Postmaster-Qeneral 
and  the  local  authority^  there  would  be  a 
deadlock,  and  therefore  it  is  to  be  presumed 
that  that  is  not  intended  as  a  possibility 
contemplated  by  the  Act  of  Parliament.  But 
legislation  of  this  kind  is  practical,  and 
practically  I  should  think  there  would  be  no 
sort  of  difficulty.  It  mav  very  well  be  from 
the  Postmaster-General's  point  of  view 
something  which  the  district  surveyor  would 
be  indifferent  about  may  be  insisted  upon, 
and  it  might  be  that  that  would  clash  with 
the  plan  which  was  approved  by  the  district 
surveyor.  Then  what  would  be  the  result  1 
The  result  would  be  simply  that  those  who 
were  interested  would  put  their  heads 
together  and  hit  upon  some  device  which 
would  satisfy  all  three  authorities,  and,  it  is 
to  be  observed,  precisely  the  same  difficulty 
would  arise  within  the  area  of  s.  13  (e)  of 
the  Provisional  Order  Confirmation  Act, 
because  the  one  approval  which  is  necessary 
is  not  the  approval  of  the  Postmaster- 
General,  nor  the  approval  of  the  local 
authority,  but  it  is  the  joint  approval  of 
both.  That  implies  that,  before  the  joint 
approval  can  be  given,  these  two  authorities 
must  agree  upon  something  in  common 
which  will  protect  both  the  interests  they 
have  to  look  after.  It  does  not  seem  to 
me  to  introduce  any  practical  difficulty 
that  a  third  authority  has  to  be  satisfied 
also.  I  can  see  no  reason  whatever  for 
distinguishing  this  case  from  the  case  which 
has  already  been  decided.  I  am  bound  to  say 
that,  after  having  carefully  considered  it, 
I  come  to  the  conclusion  that  the  judgment 
which  was  given  in  the  other  case  was 
right,  and  that  it  was  the  decision  I  should 
have  given  myself  if  I  had  had  the  same 
question  before  me. 
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Channell,  J.—  I  am  of  the  same  opinion. 
It  is  clear  beyond  any  possible  doubt  that 
this  was  a  "structure  to  which  the  pro- 
visions of  8.  72  of  the  London  Building  Act, 
1894,  would  apply  if  there  were  nothing  to 
alter  them  or  take  them  away.  Then  you 
have  a  subsequent  Provisional  Order,  that 
has  the  effect  of  an  Act  of  Parliament,  deal- 
ing with  the  special  matter  of  these  boxes. 
K  the  provisions  of  that  order  had  been 
inconsistent  T^-ith  the  provisions  of  the  other 
Act,  being  in  substance  in  relation  to  a 
special  matter  that  would  have  had  the 
effect  of  supplanting  pro  tanto  as  far  as 
regards  this  subject  matter  the  provisions 
of  the  general  Act.  But  I  do  not  think 
they  are  necessarily  inconsistent.  It  has 
been  said  that  each  of  these  different 
approving  authorities  is  entitled  to  have 
these  things  put  into  this  box  which  are 
necessary  for  the  protection  of  those 
interests  which  it  has  got  to  look  after.  It 
is  not  to  be  supposed  that  the  other  people 
would  object  to  the  provisions  for  the  pro- 
tection of  the  other  authority  although  they 
may  not  happen  to  be  required  by  them  for 
their  own  purposes,  and  be  things  that 
otherwise  would  not  require  to  be  done. 
There  is  no  evidence  there  would  be  any 
difficulty  at  all. 

Appeal  dismissed. 

Solicitors  for  the  appellants:  Fladgate 
&Co. 

Solicitor  for  the  respondent :  W.  A. 
Blaxland. 
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Local  Government—  metropolis— daylight 
reflectors  fixed  to  buildings — "  hangmg 
out  meat,  offal,  or  other  thine  whatso- 
ever"—- Michael  Angelo  TayWs  Act 
^ietropolitan  Paving  Act,  1817  (57 
Ueo.  3,  c.  xxix.),  s.  65). 

Tlie  respondents  had  caused  or  jTemiitted  to 
be  hung  out  from  the  fr<mt  of  their 
premises  three  daylight  reflectors  in  such 
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a  manner  as  to  hang  over  the  foot  pave- 
ment to  the  extent  of  about  fov/r  feet 
and  at  a  height  of  about  fifteen  feet 
abo^)e  such  pavement.  They  were  fixed 
in  the  brickwork  by  lugs  or  staples. 
The  magistrate  f&imd  iliey  were  nx>t 
unsightly  or  dangerous  to  the  public. 

Held,  that  the  respondent  could  not  be  con- 
victed of  "  hanging  out  or  exposing  or 
causing  or  permitting  to  be  hung  out  or 
exposed,  any  meat  or  offal  or  other 
matter  or  thing  whatsoever,  from  any 
hottscy  buildings  or  premises  belonging 
to  or  occupied  by  them,  over  any  part, 
of  either  of  such  pavements  or  over  any 
area  of  any  houses  or  other  buildings 
or  premises"  under  s,  65  of  Michael 
Angelo  Taylors  Act  {Metropolitan 
Paving  Act,  1817  (57  Geo,  3,  c.  xxix,)). 

Case  stated  by  James  Sheil,  Esq.,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis  sitting  at  the  Westminster  police 
court. 

On  August  12th,  1902,  the  respondents 
dulv  appeared  to  a  summons  chargmc  them 
with  an  offence  against  s.  65  of  the  Metro- 
politan Paving  Act,  1817,  commonly  known 
as  Michael  Ancelo  Taylor's  Act.  On  the 
said  August  12th,  it  was  proved  or  admitted 
before  me — 

(a)  That  the  appellant  was  an  assistant 
to  the  city  engineer  and  surveyor  of  the 
citjr  of  Westminster  and  was  acting  as  com- 
plainant, with  the  authority  of  the  mayor, 
aldermen  and  councillors  of  the  said  city, 
who  are  the  authorities  having  control  of 
the  pavements  therein 

(b)  That  the  respondents  were  the  owners 
and  occupiers  of  certain  premises  at  the 
corner  of  Victoria  Street  and  New  Tothill- 
Street,  known  as  22,  Victoria  Street,  in  the 
city  of  Westminster. 

(c)  That  the  respondents  had  caused  and 
permitted  to  be  hung  out  from  the  front  of 
the  said  premises,  facing  New  Tothill  Street, 
three  reflector  lights,  which  are  appliances 
made  of  glass  set  in  a  framework,  used  for 
increasing  light  in  dimly  lighted  rooms  in 
such  a  manner  as  to  hang  over  the  foot 
imvement  in  New  Tothill  Street  to  the 
extent  of  about  four  feet  and  at  a  height  of 
about  fifteen  feet  above  such  pavement. 
The  said  reflector  lights  are  fixed  into  the 
brickwork  of  the  building  in  New  Tothill 
Street  by  lugs  or  staples.  They  are  not,  in 
my  judgment,  "  unsightly  "  :  see  judgment 
of  Day,  J.,  in  Wyatt  v.  GeTns,  [189312  Q.  B. 
225,  and  I  do  not  consider  that  tney  are 
dangerous  to  the  public.  No  evidence  on 
the  question  of  danger  was  given  by  either 
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side  before  me.  A  photograph  of  the  said 
three  reflector  lights  m  the  position  in  which 
they  were  and  are  permitted  to  be  hung 
from  the  front  of  the  said  premises  is  an- 
nexed and  forms  part  of  the  case. 

(d)  That  the  three  reflector  lights  had 
been  completely  fixed  and  hung  out  from 
the  said  premises  in  the  position  last  de- 
scribed and  as  shown  in  the  said  photograph 
continuously  since  February  17th,  1899,  and 
were  on  March  21st,  1902,  hanging  out  as 
above  described,  and  so  remained  con- 
tinuously until  the  said  August  12th. 

{e)  That  on  March  21st  a  notice  in 
writing,  dated  March  18th.  1902,  signed  by 
John  Hunt,  town  clerk  ot  the  said  city, 
under  the  authority  and  on  behalf  of  the 
said  mayor,  aldermen  and  councillors  of  the 
said  city,  was  served  upon  the  secretary  of 
the  respondents  at  the  head  office  of  the 
respondents  at  5,  Princes  Street,  requiring 
them,  in  pursuance  of  s.  65  of  the  said  Act, 
to  forthwith  remove  the  said  three  reflector 
lights.  A  letter  had,  theretofore,  on  May  2nd, 
1901,  been  sent  by  post  by  the  town  clerk 
of  the  said  city  to  the  manager  of  the  re 
spondents'  Westminster  branch,  and  another 
letter,  dated  June  22nd,  1901,  had  been 
theretofore  sent  by  the  said  town  clerk  to 
the  architect  to  the  respondents. 

(f)  The  respondents  did  not  obey  the  re- 
quirements of  the  said  notice,  nor  was  any 
step  taken  by  them  after  the  receipt  by  the 
adaressees  respectively  of  the  letters  afore- 
said respectively,  to  remove  the  said  three 
reflector  lights. 

On  the  hearing  of  the  summons  two 
points  were  raised  by  counsel  on  behalf  of 
the  respondents. 

(1)  That  the  said  reflector  lights  were  not 
matters  or  things  witliin  the  meaning  of 
those  words  in  that  part  of  s.  66  of  the  said 
statute  which  prohibits  any  person  from 
"  hanging  out  or  exposing  or  causing  or  per- 
mitting to  be  hung  out  or  exposed  any 
meat  or  offal  or  other  matter  or  thing  what- 
soever from  any  house  or  houses  or  other 
buildings  or  premises  belonging  to  or  occu- 
pied by  them  over  any  part  of  either  of  such 
pavements  or  over  anv  area  or  areas  of 
any  houses  or  other  buildings  or  premises," 
and — 

(2)  That  the  prosecution  of  the  alleged 
offence  charged  m  and  by  the  said  summons 
was  barred  Dy  s.  11  of  the  Summary  Juris- 
diction Act.  1848,  by  lapse  of  time. 

I  decided  in  the  respondents'  favour  on 
the  first  of  the  points  mentioned  above,  and 
I  accordingly  upon  that  ground  dismissed 
the  said  summons,  ordenng  the  appellant 
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to  pay  five  guineas  costs  tb  the  respondents. 

1  decided  the  second  of  the  above  points  in 
favour  of  the  appellant. 

The  questions  upon  which  the  opinion  of 
this  honourable  court  is  d&sired,  are — 

(1)  Whether  the  words  "  other  matter  or 
thing  whatsoever  "  following  after  the  words 
"  meat  or  offal "  in  s.  65  aforesaid,  do  or  do 
not  include  the  above  described  reflector 
lights. 

(2)  Whether  the  prosecution  of  the 
alleged  offence  was  barred  by  s.  11  of  the 
Summary  Jurisdiction  Act,  1848,  by  lapse 
of  time. 

If  my  said  determination  upon  the  first 
of  the  above  questions  was  correct,  or  if  my 
said  determination  upon  the  second  of  the 
above  questions  was  incorrect,  the  said  dis- 
missal of  the  said  summons  is  to  stand,  and 
if  the  said  reflector  lights  are  within  the 
meaning  of  the  said  section  and  if  the  pro- 
secution is  not  barred  by  lapse  of  time,  it 
is  desired  that  this  honourable  court  may 
be  pleased  to  order  what  is  to  be  done  in 
the  premises. 

James  Sheil. 

H.  Avory,  K,C.  (with  him  Bodkin),  for 
the  appellants. — The  magistrate's  decision 
was  wrong.  It  is  not  to  the  point  that 
these  reflectors  were,  in  his  opinion,  neither 
unsightly  nor  dangerous.  The  question  is, 
whether  these  reflectors  come  under  the 
words  "meat  or  offal  or  other  matter  or 
thing  whatsoever,"  which  are  forbidden  to 
be  hung  out  from  houses  under  s.  65  of 
Michael  Angelo  Taylor's  Act  (The  Metro- 
politan Paving  Act  (57  Geo.  3,  c.  xxix.)). 
It  was  decided  in   Wyatt  v.  Gems,  [1893] 

2  Q.  B.  225  ;  57  J.  P.  665,  that  "other  thing 
or  matter  whatsoever  "  need  not  be  ^jusdein 
generis  with  meat  or  offal.  In  that  case  the 
appellant  was  convicted  for  hanging  speci- 
mens of  basket  ware  on  the  walls  of  his 
shop. 

Mdcmorran,  K.  C.  (with  him  Hu^h  FrcLser), 
for  the  respondents. — The  decision  of  the 
magistrate  was  right.  This  section  only 
applies  to  movable  things  which  are  hung 
outside  houses  for  a  merely  temporary  pur- 
pose, and  not  to  things  such  as  these  reflec- 
tors which  are  firmly  aflixed  to  the  walls  by 
lugs  and  are  meant  to  be  permanent.  [They 
were  stopped.] 

Lord  Alverstone,  C.J.— I  am  clearly  of 
opinion  that  the  decision  arrived  at  by  the 
learned  magistrate  was  entirely  the  right 
one.  This  was  a  summons  under  s.  65  of 
Michael  Angelo  Taylor's  Act,,  which  makes 
it  an  offence  to  "  hang  out  .  .  .  meat  or 
offal  or  other  matter  or  thing  whatsoever 
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from  an V  house  over  the  pavement  or  area." 
It  would  be  a  contradiction  in  terms  to  say 
that  this  section  related  to  things  fixed  to 
the  house  in  the  way  these  light  reflectors 
are  shown  to  have  been  fixed.  The  section 
applies  to  temporary  matters  and  these 
reflectors  were  in  no  way  hung  out  from 
the  front  of  this  house  in  a  temporary 
manner,  but  were  safely  fixed  to  the  walls, 
nor  were  they  movable  or  intended  to  be 
so.  I  am  accordingly  of  opinion  that  they 
do  not  come  within  the  section  and  that 
the  appeal  must  be  dismissed.  Section  72 
of  the  Act  would  seem  to  be  designed  to 
afford  some  protection  in  cases  of  fixed  pro- 
jections from  premises,  but  these  proceedings 
are  not  under  that  section,  so  that  we  can 
give  no  opinion  on  the  subject ;  at  any  rate, 
s.  65  is  clearly  inapplicable. 
Wills  and  Channell,  JJ.,  concurred. 

Solicitors  for  the  appellant :  Allen  and 
Sons. 

Solicitors  for  the  respondents :  Faithfull 
and  Owen. 
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Rex  v.  Justices  of  Cornwall,  Ex  2^rte 
Assessment  Committee  of  St.  Au- 
stell Union. 

Poor  rate — Appeal  to  quarter  sessions  from 
order  of  special  sessions — Jurisdiction 
of  quarter  sessions  to  alter  order  of 
special  sessions  as  to  costs— Parochial 
Assessment  Act,  1836  (6  &  7  Will.  4, 
c.  96),  8.  6. 

One  Jane  Sandercock  having  been  assessed 
in  respect  of  a  rmblic-kouse  at  £52 
gross,  £42  rateable  value,  ajmealed  to 
special  sessions,  who  reduced  the  figures 
of  the  assessment  and  gave  the  appel- 
lant the  costs.  Thereupon  the  OMess- 
nient  committee  appealed  to  quarter 
sessions,  who  reversed  the  order  of 
special  sessions  and  restored  the  original 
validation,  but  held  that  they  had  no 
jurisdiction  to  give  the  assessment  com- 
mittee  the  costs  of  the  hearing  at  special^ 
sessions  or  deprive  Jane  Sandercock  of 
tJie  costs  given  her  by  special  sessions. 

Held,  that  a  mandamus  could  issue  to  the 
quarter  sessions  for  a  refusal  to  exercise 
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such  jurisdiction  which  was  conferred 
on  them  by  the  Parochial  Assessment 
Act,  1836  (6<j&  7  Will,  4,  c.  96),  s,  6. 

Kule  nisi  for  a  mandamus  calling  upon 
the  general  quarter  sessions  for  the  county 
of  Cornwall  to  show  cause  why  they  should 
not  hear  and  determine,  according  to  law 
and  pursuant  to  tbe  statutes  in  that  behalf, 
the  matter  of  an  application  by  the  assess- 
ment committee  oi  the  St.  Austell  Union, 
in  that  county,  for  an  order  that  the  respon- 
dent in  a  certain  appeal  from  special  ses- 
sions should  pay  to  the  assessment  com- 
mittee their  costs  in  the  proceedings  at  such 
special  sessions. 

The  facts  were  as  follows  :  One  Jane 
Sandercock,  having  been  assessed  in  respect 
of  licensed  premises,  known  as  "The 
Cornish  Arms,"  at  £52  gross  and  £42  rate- 
able value,  appealed  to  the  justices  at 
special  sessions,"^s«ho  reduced  the  figures 
to  £35  and  £29  respectively,  and  gave  the 
appellant  the  costs.  The  assessment  com- 
mittee thereupon  appealed  to  quarter  ses- 
sions, whor-reversea  the  order  of  special 
sessions  and  restored  the  original  assess- 
ment with  the  costs  of  such  appeal,  but 
were  of  opinion  that  they  had  no  juris- 
diction to  give  the  assessment  committee 
their.^08ts  of  the  application  at  special  ses- 
sions or  deprive  Jane  Sandercock  of  the 
costs  given  her  by  the  special  sessions. 

Foote,  K.C.  (with  hiin  Laivrance),  showed 
cause.  There  is  a  preliminary  objection  in 
this  case.  There  was  an  appeal  against  a 
poor  rate  to  special  sessions,  and  the  special 
sessions  reduced  the  assessment,  giving  the 
present  respondent,  Jane  Sandercock,  her 
costs.  The  assessment  committee  appealed 
to  quarter  sessions,  who  decided  in  their 
favour.  Opinions  differ  as  to  what  order 
was  really  asked  for  by  the  counsel  for 
the  assessment  committee,  whether  he 
asked  that  the  costs  which  were  to  be  paid 
to  the  respondent  by  the  order  of  special 
sessions  should  now  be  paid  by  the  respon- 
dent, or  whether,  in  addition  to  that,  he 
also  asked  that  tne  respondent  should  pay 
in  addition  to  her  own  costs  at  special 
sessions  the  costs  of  the  assessment  com- 
mittee as  well.  The  affidavits  of  the  solici- 
tors contradict  one  another  on  this  point. 
IRyde  explained  that  he  did  in  fact  ask 
for  an  order  on  both  points,  but  if  the 
quarter  sessions  were  willing  to  vary  the 
order  of  special  sessions  so  as  to  relieve 
the  assessment  committee  from  the  pay- 
ment of  Miss  Sandercock's  costs  before  the 
special  sessions,  he  would  not  press  for  the 
order  to  be  varied  so  as  to    make  Miss 
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Sandercock  liable  for  the  costs  of  the 
assessment  committee  at  the  hearing  be- 
fore special  sessions.]  Then,  accepting  Mr. 
Ryd^s  statement,  the  rule  nisi  is  not  pro- 
I>erly  drawn  up,  and  if  the  rule  were  nuule 
absolute  Miss  Sandercock  would  receive 
her  costs  at  special  sessions  and  have 
to  pay  the  assessment  committee  their  costs, 
because  no  order  is  asked  for  to  vary  that 
part  of  the  order  of  special  sessions  direct- 
ing Miss  Sandercock  to  receive  her  costs 
from  the  assessment  committee.  It  is  now 
admitted  that  an  offer  was  made  by  the 
assessment  committee  at  quarter  sessions  to 
take  less  than  they  are  now  asking  for  here. 
In  that  case  there  has  been  no  definite 
and  certain  demand  for  that  which  the 
nuindamus  goes  to.  In  K  v.  Bristol  and 
Exeter  Hail  Co.  (1843),  4  Q.  B.,  at  p.  170, 
Lord  Denman,  C.J.,  said:  "It  is  clear 
that  this  objection  must  prevail.  The 
meaning  of  what  was  said  in  Bex  v.  Breck- 
nock and  Abergavenny  Canal  Co,  (1835), 
3  A.  &  E.  217,  is  that  there  must  have  been 
a  distinct  demand  of  that  which  the  party 
moving  desires  to  enforce."  In  Rex  v. 
Brecknock  and  Abergavenny  Canal  Co.y 
supra.  Lord  Denman,  C. J.,  at  p.  222,  said  : 
"  We  cannot  grant  a  niandamus  unless 
there  has  been  a  distinct  refusal,  and  here 
I  think  there  is  not."  In  the  former  case  the 
railway  company  were  bound  to  execute 
certain  works,  and  when  they  were  called 
upon  to  do  so  thejr  said,  "  We  will  do  it  if 
you  will  give  us  an  indemnity."  They  were 
entitled  to  no  indemnity,  and  the  court 
said  that  was  not  a  definite  refusal ;  you 
must  ask  them  to  do  it  simply,  and  they 
must  refuse  simply.  The  justices  here  are 
entitled  to  know  what  they  are  going  to  be 
asked  to  do.  [The  court  decided  to  hear 
the  rule  for  the  niandamvs  on  its  merits 
before  giving  a  decision.]  As  to  the  point 
itself,  whether  quarter  sessions  on  appeal 
can  vary  the  order  of  special  sessions  as  to 
costs,  there  is  no  decided  authority.  The 
question  arises  under  6  &  7  Will.  4,  c.  96, 
s.  6,  which  constitutes  special  sessions. 
That  section  says :  "  The  justices  acting  in 
and  for  every  petty  session  division  shall 
four  times  at  least  in  every  year  hold  a 
special  sessions  for  hearing  appeals  against 
the  rates  of  the  several  parishes  within 
their  resj^ective  divisions,  and  shall  cause 
public  notice  of  the  time  and  place  when  and 
where  such  special  sessions  will  be  holden, 
to  be  affixed  to  or  near  the  door  of  the 
parish  church  of  the  said  parishes  twenty- 
eight  days  at  the  least  before  the  holding 
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of  the  same,  and  such  special  sessions  shall 
and  nmy  be  adjourned  from  time  to  time 
by  the  justices  there  present  as  they  may 
think  fit,  and  at  such  special  or  adjourned 
sessions  the  justices  there  present  shall 
hear  and  determine  all  objections  to  any 
such  rate  on  the  ground  of  inequality,  un- 
fairness, or  incorrectness  in  the  valuation 
of  any  hereditaments  included  therein, 
which  decision  shall  be  binding  and  con- 
clusive on  the  parties  unless  the  person  or 
persons  impugning  such  decision  shall, 
within  fourteen  days  after  the  same  shall 
have  been  made,  cause  notice  to  be  given 
in  writing  of  his,  her  or  their  intention  of 
appealing  against  such  decision  and  of  the 
matter  or  cause  of  such  appeal  to  the  per- 
son or  persons  in  whose  favour  such  de- 
cision shall  have  been  made,  and  within  five 
days  after  giving  such  notice  shall  enter 
.  nto  a  recognizance  before  some  justices  of 
the  peace  mth  sufficient  securities  condi- 
tioned to  try  such  appeal  at  the  then  next 
general  sessions  or  quarter  sessions  of  the 
peace  which  shall  first  happen  and  to  abide 
the  order  of  and  pay  such  costs  as  shall 
be  awarded  by  the  justices  at  such  quarter 
sessions  or  any  adjournment  thereof,  and 
such  justices  upon  hearing  and  finally  deter- 
mining such  matter  of  appeal  shall  and  may 
according  to  their  discretion  award  such 
costs  to  the  party  or  parties  ai)pealing  or 
appealed  against  as  they  shall  think  proper, 
and  their  determination  in  or  concerning  the 
premises  shall  be  conclusive  and  binding  on 
all  parties  to  all  intents  and  purposes  what- 
soever." Costs  there  mentioned  mean  costs 
of  the  appeal ;  nothing  is  said  as  to  varying 
the  order  of  the  court  below  as  to  costs. 
The  quarter  sessions  can  reverse  the  order 
altogether,  but  not  vary  it  as  to  costs. 
Costs  are  also  given  m  rating  appeals 
under  12  &  13  Vict.  c.  45,  s.  5:  "Upon 
any  appeal  to  any  court  of  quarter  ses- 
sions the  court  before  whom  the  same 
shall  be  brought  may,  if  it  think  fit,  order 
and  direct  the  parties  against  whom  the 
same  shall  be  decided  to  pay  to  the  other 
party  or  parties  such  costs  and  charges 
as  may  to  such  court  appear  just  and 
reasonable."  There  is  a  similar  provision 
in  17  Geo.  2,  c.  38,  s.  4.  Neither  of  these 
statutes  is  as  wide  as  6  &  7  Will.  4,  c.  36,  as 
costs  can  only  be  given  by  them  to  the  suc- 
cessful appellant  instead  of  the  wider  dis- 
cretion in  that  Act.  The  quarter  sessions 
has  no  power  to  vary  costs  given  below. 
It  has  never  been  contended,  for  instance 
that  in  a  successful  appeal  to  quarter  sessions 
a^inst  the  decision  of  an  assessment  com- 
mittee that  court  could  give  the  costs  before 
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the  assessment  committee  to  the  successful 
appellant.    It  is  an  analogous  case  ;  neither 
are    mentioned  in    the   statutes,    and    so 
neither  are  affected  by  them.    6  &  7  Will.  4, 
c.  96,  8.  7,  gives  the  special  sessions  power 
to  deal  with  costs.    It  says  that  the  justices 
of  the  special  sessions  "  shall  for  the  afore- 
said purpose  have  all  the  powers  of  amend- 
ing or  quashing  any  such  rate  so  objected 
to  of  anjr  parish  or  other  district  within 
their  division,  and   likewise  of   awarding 
costs  to  be    paid    by  or    to   any   of   the 
parties  and  ot  recovering  such  costs  which 
any  court  of   quarter  sessions   has    upon 
appeals    from    any   such   rate   except   as 
herein  excepted    .    .    .    Provided  also  that 
nothing  in  this  Act  contained  shall  be  con- 
strued to  deprive  any  person  or  persons  of 
the    right   to   appeal    against     any    rate 
to   any  court   of    quarter   sessions.    Pro- 
vided   also   that   no    order    of   the    said 
justices    in    special   sessions   shall   be   of 
any   force  pending   any   appeal   touching 
the  same  subject-matter  to  the   court  of 
quarter    sessions    having    jurisdiction    to 
try  such  appeal.''    There  is  no  decision  on 
the  exact  point,  but  in  SlatLokter  v.  Mat/or 
of  Sunderland  (1891),   65  J.   P.   519,  the 
court  declined  to  exercise  any  power  over 
the  costs  before  the  justices.    The  matter 
was  mentioned  in  Newnian  v.  Jcmes  (1886). 
50  J.  P.  373.     That  was  also  a  case  stated 
by  a  magistrate,  and  the  court  there  ex- 
pressed a  doubt  as  to  the  power  of  dealing 
with  the  costs  before  the  justices.     Gage  v. 
Collins  (1867),  L.  R.  2  C.  P.  381,  was  an 
appeal  from  a  county  court,  and  Willes,  J., 
said  :  "  The  question  then  arises  whether 
on  reversing  the  judgment  and  ordering  a 
new  trial  under  13  k  14  Vict.  c.  61,  s.  41,  we 
set  aside  the  order  of  the  court  below  with" 
respect  to  costs.    Different  opinions  have 
been  expressed  by  the  Court  of  Exchequer 
and  Queen's  Bench  Division  respecting  the 
power  of  the  superior  courts  over  the  costs 
of  the  court  below  under  an  analogous  Act, 
19  &  20  Vict.   c.   108,  s.  43,    the   former, 
in     Whitehead   v.  ProcUrr^    3    H.    <fe    N. 
532,  holding  that  the  superior  court  had 
power ;  the  latter,  in  Churchward  v.  Cole- 
man (1866),  L.  R.  2  Q.  B.  18,  holding  that  it 
had  not.    We  think,  in  the  case  of  an  ap- 
peal at  least,  the  costs  of  the  court  below 
must  have  been  intended  to  be  dealt  with 
as  accessory  to  the  judgment  appealed  from, 
and  that  the  judgment  having  been  re- 
versed, the  order  for  payment  of  costs  falls 
also."     But  though  the  order  as  regards 
costs  goes,  that  does  not  mean  it  can  be 
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varied  so  as  to  make  the  unsuccessful  re- 
spondent pay  all  the  costs  in  the  court 
below.  In  London  C&wnty  Cou/ncil  v. 
Churchwardens  and  Overseers  of  West  Ham^ 
[1892]  2  Q.  B.  173,  Lord  Eshbr,  M.R.,  says: 

I  accept  the  doctrine  that  at  common  law 
no  court  of  common  law  had  jurisdiction  to 
give  costs  at  all,  and  that  the  whole  power 
in  those  courts  to  give  costs  is  given  them 
by  statute,  and  in  such  a  case  as  this,  there 
was  no  statute  which  had  given  them  juris- 
diction to  deal  with  such  costs  as  are  now 
inquestion."  He  also  referred  to  Pritchard's 
Quarter  Sessions,  pp.  6  and  7. 

Ryde^  in  support  of  the  will.— Ab  to  the 
preliminary  point,  we  are  agreed  as  to  what 
took  place  at  the  quarter  sessions.  The 
mandamus  is  to  the  quarter  sessions  "to 
hear  and  determine  according  to  law,"  and 
there  will  be  a  direction  to  them,  if 
warranted  by  the  facts,  to  set  aside  the 
order  so  far  as  it  refers  to  costs.  The  words 
in  s.  6  of  6  &  7  Will.  4,  c.  96,  as  to  discre- 
tion, leave  the  quarter  sessions  free  to  deal 
vvith  the  costs  before  special  sessions.  I 
submit  that  when  the  order  of  special 
sessions  is  reversed,  it  is  reversed  as  to  costs 
as  well,  and  that  the  quarter  sessions  can 
then  deal  with  those  costs  as  they  think  fit. 
The  cases  quoted  are  aU  distinguishable, 
because  the  justices  of  special  sessions  can 
appear  and  sit  at  quarter  sessions,  whereas 
those  cases  are  appeals  from  magistrates  or 
county  court  judges  who  cannot  sit  on  the 
appellate  tribunal.  There  is  also  the  point 
that  under  the  statute  the  order  of  the 
special  sessions  is  suspended  while  it  is 
under  appeal.  It  cannot  be  contended  that 
it  is  onlv  suspended  as  to  the  facts  and  not 
as  to  the  part  dealing  with  the  payment 
of  costs. 

Lord  Alverstonb,  C.J.— In  this  case  a 
rule  was  moved  by  Mr.  Ryde  asking  that 
the  court  of  quarter  sessions  should  enter- 
tain and  decide  according  to  law  an  applica- 
tion that  they  should  make  an  order  as  to 
the  costs  of  certain  hearings  at  special 
sessions  which  had  been  appealed  to  them. 
The  point  raised  is  one  which  has  not  been 
decided  before  apparently,  and  I  adopt  Mr. 
Footers  expression  that  it  is  a  point  of 
interest.  The  question  is  whether  or  not 
the  court  of  quarter  sessions  who  have  an 
undoubted  right  to  deal  (and  that  is  not 
disputed)  with  the  costs  of  the  appeal  to 
them,  have  also  a  right  to  make  an  order 
respecting  the  costs  of  the  hearing  before 
the  special  sessions^  or,  to  put  it  more 
correctly  in  this  particular  case,  to  make  an 
order  varying  the  order  which  the  court 
of  special  sessions  has  made,  and  that 
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depends  upon  the  language  of  s.  6  of  the 
Parochial  Assessment  Act,  1836  (6  & 
7  Will.  4,  c.  96),  which  Act  established  the 
petty  sessions  to  be  held  four  times  in  the 
year,  and  allowed  appeals  to  those  sessions 
on  the  ground  of  inequality,  unfairness  or 
incorrectness  in  the  valuation,  and  their 
decision  was  to  be  binding  and  conclusive 
on  the  parties  unless  the  person  or  persons 
impugning  such  decision  should,  within 
fourteen  days  after  the  same  shall  have 
been  made,  cause  notice  to  be  given  in 
writing  of  his,  her  or  their  intention  of 
appealing  against  such  decision,  and  of  the 
matter  or  cause  of  such  appeal  to  the  i)erson 
or  persons  in  whose  favour  such  decision 
shall  have  been  made,  and  within  five  days 
after  giving  such  notice,  shall  enter  into 
a  recognizance  before  some  justice  of  the 
peace  with  sufficient  securities  conditioned 
to  try  such  appeal  at  the  then  next  general 
sessions  or  Quarter  sessions  of  the  peace 
which  should  first  happen,  and  abide  the 
order  of  and  pay  such  costs  as  should  be 
awarded  by  the  iustices  at  such  quarter 
sessions  or  an  actjournment  thereof,  and 
such  justices,  upon  hearing  and  finally 
determining  such  matter  of  appeal,  should 
and  might,  according  to  their  OAvn  discre- 
tion, award  such  costs  to  the  party  or 
parties  appealing  or  appealed  against  as 
they  should  think  proper,  and  their  deter- 
mination in  or  concerning  the  premises 
should  be  conclusive  and  binding  on  all 
parties  to  all  intents  and  purposes  whatso- 
ever. Of  course  the  section  refers  to  costs, 
and  refers  to  appeals,  and  it  is  easy  to 
suggest  many  forms  of  expression  which 
would  have  made  the  case  clear  one  way  or 
the  other.  For  instance,  had  they  been 
proposing  to  deal  only  with  the  costs  of  the 
appeal,  they  might  have  put  in  such  words 
as  those,  and  said,  "  the  costs  of  the  appeal^" 
and  had  they  been  proposing  to  make  it 
quite  clear  tmX  the  court  of  quarter  sessions 
snould  have  power  to  deal  with  the  costs 
of  the  special  sessions  they  might  have 
inserted  words  which  suggested  that  or 
gave  the  court  power  to  make  such  order 
as  to  the  appeal  or  costs  as  the  court  below 
might  have  made.  Either  of  these  expres- 
sions would  have  resolved  the  doubt  on  one 
side  or  the  other.  It  seems  to  me,  that 
being  so,  we  have  here  an  expression  which 
does  not  give  a  direct  guide,  but  which,  I 
think  myself,  has  been  adopted  in  order  to 
give  a  large  discretion,  and  a  discretion  in 
the  matter  which  is  before  them,  to  the 
court  of  quarter  sessions,  "  and  they  shall, 
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according  to  their  discretion,  award  such 
costs  as  they  shall  think  proper."  If  you 
look  back  at  the  questions  which  were 
coming  before  them,  it  is  not  like  a  decision 
on  a  different  matter,  it  is  an  appeal  from  a 
previous  decision  of  the  special  sessions,  on 
the  ground  of  "inequality,  unfairness,  or 
incorrectness,"  and  it  would  seem  to  be 
in  accordance  with  justice,  if  the  words  of 
the  section  do  not  prohibit  such  a  construc- 
tion being  put  upon  them,  that  the  justices 
should  have  ix)wer  to  make  an  order  in 
respect  of  costs  which  would  in  effect  put 
the  parties  in  the  position  the^  ought  to  be 
in  having  regard  to  the  litigation,  and  I 
certainly  think,  for  reasons  which  Mr. 
Foote  very  frankly  admitted,  that  unless 
they  have  power  to  make  some  such  order, 
it  would  seem  that  they  could  not  make  an 
order  varying  the  order  of  the  special 
sessions  in  the  matter  of  costs,  and  there- 
fore, to  take  this  case  merely  as  an  example, 
that  the  order  directing  the  unsuccessful 
respondent  to  receive  his  costs  which  the 
appellant  had  been  ordered  to  pay  him 
could  not  be  varied  and  must  stand,  and 
I  also  think  there  is  weight — only  as  giving 
a  guide  to  the  general  construction — m  the 
last  part  of  s.  7,  which  says  that  no  order  of 
the  justices  in  special  sessions  shall  be 
of  any  force  pending  any  appeal  touching 
the  same  subject  matter  to  the  court  of 
general  quarter  sessions  of  the  peace  having 
jurisdiction  to  try  such  appeal,  or  in  opposi- 
tion to  the  order  of  any  such  court  upon 
such  appeal.  I  therefore  come  to  the  con- 
clusion that  under  this  statute  the  court 
of  quarter  sessions,  dealing  with  an  appeal 
on  the  same  subject  matter,  was  intended 
to  be  given  power  to  deal  with  the  costs 
in  the  court  below  as  well  as  the  costs  of 
the  appeal^  and  the  language  of  the  section 
is  very  different  from  that  to  which  we 
were  referred  in  the  statute  20  <fe  21  Vict, 
c.  43,  and  therefore  no  doubt  which  has 
been  raised  on  those  cases  to  which  Mr. 
Foote  called  our  attention  seems  to  me  to  be 
any  guide  to  us  on  the  particular  matter. 
Then  the  only  other  point  that  arises  is 
this ;  it  is  suggested  that  Mr.  Ryde  indicated 
that  he  would  be  satisfied  with  the  lesser  of 
the  two  remedies,  that  is  to  say  that  he  was 
not  forced  to  pay  the  costs  of  Miss  Sander- 
cock  in  the  court  below,  but  got  off  his  own 
costs.  I  do  not  think  that  that  is  a  matter 
as  to  which  anything  has  happened  to  pre- 
vent Mr.  Ryde  from  asking  the  court  for 
what  he  asked  for  here.  He  asked  that  the 
court  should  hear  and  determine  according 
to  their  jurisdiction  what  it  thought  ought 
to  be  done  in  the  matter  of  costs,  and  he 
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has  moved  his  rule  asking  for  an  order  that 
the^  should  hear  and  determine  the  appli- 
cation that  Miss  Sandercock  should  pay  the 
costs.  That,  in  my  opinion,  clearly  involves 
the  minor  or  consequential  result  that  the 
order  which  made  the  assessment  committee 
pay  Miss  Sandercock's  costs  at  any  rate 
should  be  reviewed  by  the  court  of  quarter 
sessions,  and  I  think  the  greater  includes 
the  lesser,  and  had  it  been  necessary,  we 
should  have  moulded  the  rule,  and  I  think 
the  right  form  of  order  is,  that  the  court  of 
quarter  sessions  should  be  directed  to  hear 
and  determine  the  application  made  by  Mr. 
Ryd^z  clients  to  vary  the  order  in  the 
matter  of  the  costs,  and  then  they  can  give 
such  relief  as  they  think  fit,  and  if  Mr. 
Ryde^s  clients  think  fit  to  waive  any  part  of 
their  claim,  that  is  a  matter  which  we  have 
nothing  to  do  with.  I  am  of  opinion  that 
the  court  of  quarter  sessions  had  jurisdic- 
tion, and  they  have  said  on  the  face  of  their 
judgment  that  they  would  have  entertained 
the  matter  but  for  the  fact  that  they 
thought  they  had  not  jurisdiction.  I  there- 
fore think  that  the  rule  must  be  made 
absolute. 

Wills,  J.— I  am  of  the  same  opinion. 
Upon  the  matter  of  fonn,  I  think  Mr.  Ryde^s 
application  is  perfectly  right  because  what 
took  place  in  the  court  below  amounted  to 
this,  ne  asked  for  exactly  the  order  he  asks 
for  now,  that  is  to  say,  he  asked  the  court  of 
Quarter  sessions  to  give  him  the  costs  before 
tne  special  sessions,  then  he  added,  "  If  you 
make  the  smaller  order,  namely,  that  I 
should  be  relieved  from  those  costs  which  I 
have  been  compelled  to  pay  I  make  no 
request  at  all."  They  did  not  accept  that, 
and  therefore  it  is  not  a  case  in  which  he 
made  no  request,  and  I  think  he  is  remitted 
to  his  own  original  demand  to  the  cjjuarter 
sessions,  namely,  to  hear  and  determine  his 
application  for  his  costs  in  the  court  be- 
low. Therefore  I  think  he  is  not  in  any 
way  precluded  by  not  having  specifically 
askea  for  the  very  thing  he  is  now  asking 
for.  Then,  as  to  the  important  matter  of 
substance,  here  very  shortly  put  indeed,  my 
view  is  this,  that  the  language  here  is  not 
sufificiently  definite  to  enaoie  one  to  say 
with  absolute  certainty,  looking  at  the  mere 
words  which  are  used,  whether  it  should  be 
read  so  as  to  include  power  to  deal  with 
the  costs  below  or  not,  and  I  think  either 
construction  might  be  adopted  without 
doing  violence  to  the  language.  When  that 
is  the  case,  it  is  legitimate,  I  think,  to  look 
at  the  consequences  which  would  happen  in 
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either  the  one  view  or  the  other.  If  the  view 
which  has  been  pronounced  by  my  lord 
(and  in  which  I  entirely  agree)  is  accepted, 
it  enables  the  court  of  quarter  sessions  to 
do  complete  justice  between  the  parties.  If 
the  contrary  view  prevails,  and  if  the  power 
of  quarter  sessions  is  limited  to  dealing  with 
the  question  of  amount  in  that  part  of  the 
order,  it  seems  to  me  that  unless  there  is 
this  power  to  deal  with  the  costs,  the 
greatest  ipjustice  might  follow.  If  the 
order  of  quarter  sessions  cannot  deal  afresh 
with  costs,  either  the  order  for  costs  as 
ori^nally  pronounced  goes  with  the  order 
which  is  reversed  or  it  stands  as  a  separate 
thing  with  which  they  had  no  power  to 
deal.  In  the  latter  case,  of  course  the 
greatest  ii\justice  would  result,  and  this 
case  is  an  exact  illustration  of  it  The 
party  who  has  been  successful  on  the  appeal 
and  who  ought  to  have  been  successful 
before  the  special  sessions  would  remain 
liable  still  to  pay  the  costs  which  were 
ordered  to  be  paid  by  him  when  it  was 
supposed  that  he  was  not  successful.  Of 
course  that  is  great  injustice.  On  the  other 
hand,  if  the  order  as  to  costs  fails  and  there 
is  no  order  as  to  costs  before  the  special 
sessions^  almost  equal  i)\justice  in  certain 
cases  might  be  done.  Suppose,  for  instance, 
that  the  appeal  had  been  originally  against 
an  assessment  of  £100,  and  supposing  that 
had  been  reduced,  and  then  that  the  court 
of  quarter  se^ions  restored  that,  say,  to 
£97  or  £98,  why,  it  would  be  intolerable 
under  those  circumstances  that  the  party 
who  had  substantially  succeeded  in  the 
court  below,  and  had  cot  very  nearly  all  the 
order  that  was  askea  for  originally  before 
the  court  of  special  sessions  should  not  be 
enabled  in  a  proper  case,  and  in  which 
the  court  saw  no  reason  to  the  contrary,  to 
get  his  costs,  and  it  seems  to  me  that  the 
section  for  the  purpose  of  doing  complete 
justice  between  the  parties  would  be  un- 
workable unless  it  were  to  be  construed 
in  the  sense  in  which  my  lord  has  indicated 
With  the  reasons  which  he  has  given,  I  beg 
to  express  my  entire  agreement. 

Channell,  J. — I  entirely  asree  that  as 
these  words  are  capable  of  bearing  the 
meaning,  and  as  there  would  be  very  great 
inconvenience  and  possibly  iiyiistice  if  we 
did  not  hold  so,  we  are  justified  in  so  hold- 
ing. Upon  the  question  of  form  I  should 
like  to  say  a  word.  Mr.  Foote  relies  upon 
the  point  that  there  has  been  no  distinct 
demand  for  the  jierformance  of  what  the 
mandamus  is  to  go  for.  A  demand  is 
necessary  in  order  to  make  a  refusal,  in 
most  cases,  and  a  refusal  to  do  the  duty 
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is  that  which  gives  the  jurisdiction  to  the 
court  to  issue  a  mandamus^  and  the  duty 
here  is  to  hear  and  determine  an  application 
which  according  to  the  view  we  tate  of  the 
sections,  the  court  had  power  to  entertain, 
and  which  they  refused  to  entertain  on  the 
ground  that  in  their  view  they  had  no  such 
power.  The  mandamus  goes  to  them  not 
to  make  any  particular  order,  but  to  hear 
and  determine  the  matter  and  make  such 
order  as  in  their  discretion  they  think  fit 
and  right.  It  was  not,  therefore,  necessary 
for  counsel  at  the  ciuarter  sessions  to  have 
asked  for  any  particular  order  to  be  made. 
He  did  ask  for  one  order,  and  he  said 
he  would  also  have  asked  for  another  if 
there  had  been  any  chance  of  getting  it. 
That  is  the  substance,  I  think,  of  what  he 
says,  but  it  is  quite  unimportant  what 
he  asked  the  quarter  sessions  to  do  provided 
it  is  clear  that  he  did  ask  them  to  exercise 
jurisdiction,  and  they  erroneously  held 
that  they  had  not  that  jurisdiction.  That 
is  quite  enough  to  enable  us  to  grant  the 
mandamus  in  the  form  in  which  it  is  here, 
namely,  to  hear  and  determine  according  to 
law  the  matter  of  an  application,  and 
although  he  has  put  his  appncation  possibly 
in  terms  which  are  not  exactly  correct,  that 
is  the  effect  of  what  he  asked. 

Rule  absolute. 

Solicitors  for  the  applicant :  Carthew  and 
Wheeler  for  Qraham  and  Graham,  Fowey. 

Solicitors  for  the  respondent :  fiell, 
Steward  and  May. 
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May  16,  18,  1903. 

Percy  v.  Hall. 

Poor  rate — Demise  of  tolls  of  a  bridge  and 
of  the  toll-house — Occupation  of  the 
bridge  —  Liability  of  lessee  to  rates 
levied  on  the  bridge— Easement — Occu- 
pation not  exclusive  but  paramount. 

The  appellant  had  been  granted  a  lease  by 
the  York  Corporation,  by  which  they 
demised  to  him  the  tolls  leviable  on  a 
certain  bridge  and  the  messuage  used 
as  a  toll-house  adjoining  the  bridge^ 
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together  with  all  privileges  and  appur- 
tenances thereto  belonging,  for  three 
years,  subject  to  the  free  passage  with- 
out payment  of  all  the  servants  and 
vehicles  of  the  corporatism,  amd  to  the 
bridge  being  opened  without  compensa- 
tion at  certain  hours  Jor  the  passage  oj 
ships.  The  appella/nt  covenanted  to  pay 
the  rent  ana  all  manner  of  taxes 
charges,  and  assessments  whatever  pay- 
al/le  in  respect  of  the  bridge,  premises, 
mesmage,  dwelling-house,  or  any  part 
thereof,  and  not  to  put  any  chain,  bar, 
rope,  or  other  obstruction  across  the 
bridge  or  its  approaches,  or  any 
placards  upon  iU  without  the  vyritten 
consent  of  the  town  clerk.  Further,  all 
persons  employed  by  the  corporation  for 
doing  repairs  to  or  lighting  the  bridge 
and  its  approaches  were  to  pass  and 
repass  without  payment  of  tolls. 

Held,  that  though  from  the  lease  it  might 
appear  that  the  appellant  had  only  an 
easement  of  the  bridge,  yet  his  occupa- 
tion was  paramownt  and  not  subordi- 
nate to  that  of  the  corporation,  and 
wOrS  of  such  a  character  as  to  render 
him  liable  to  be  rated  in  respect  of  his 
occujxition  of  the  bridge. 

Case  stated  by  justices  of  peace  in  and 
for  the  county  of  York. 

2.  At  the  court  of  summary  jurisdiction, 
sitting  at  the  Law  Courts,  Clifford  Street, 
in  the  said  city,  a  complaint  was  oreferred 
by  Francis  Hall  (hereinafter  called  the 
respondent),  under  the  statute  12&  13  Vict, 
c.  14,  against  James  Percy,  for  that  he  did 
wilfully  neglect  to  pay  to  the  overseers  of 
the  poor  of  the  parish  of  York  there  situate 
the  sum  of  £199  17s.,  being  the  sum  at 
which  he  had  been  duly  rated  and  assessed 
for  the  relief  of  the  poor  of  the  said  parish 
by  a  rate  made  on  April  24th  last,  which 
complaint,  after  adjournment  thereof,  was 
heard  by  us  on  October  2nd,  1902,  when 
we,  the  said  court  of  summary  jurisdiction, 
issued  a  warrant  of  distress  against  the 
appellant  for  the  sura  of  £199  17«.  and 
88.  Qd,  costs,  subject  to  this  case. 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  proved  or  ad- 
mitted : 

By  order  of  the  QueCii  in  Council  the 
city  of  York,  for  rating  purposes,  is  a  civil 
parish,  and  one  rate  is  now  laid  equally 
over  the  city,  the  city  accountant  being  the 
chief  assistant  of  the  oyerseer.s.  who  retain 
for  the  present  the  services  of  tne  collectors 
acting  according   to  the   respective   rate- 
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books  continued  in  the  several  districts 
comprised  within  as  many  ancient  parishes, 
and  the  respondent  is  one  of  those  col- 
lectors. Two  rate-books  were  put  in  evi- 
dence, showing  a  rate  of  3«.  6cf.  in  the 
pound  allowed  bjr  the  justices  on  April 
24th,  1902,  containing  two  entries  against 
the  appellant's  name  as  follows  : 
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The  rate  had  been  demanded. 

The  appellant  produced  his  lease  from 
the  York  Corporation  of  the  tolls  leviable 
on  Skeldergate  Bridge  during  a  period  of 
three  years  from  January  1st,  1902,  on  a 
rental  of  £1,428  a  year,  and  containing  a 
covenant  bv  him  to  pay  all  rates.  A  cop^ 
of  the  said  lease  is  hereunto  annexed  and  is 
to  be  deemed  to  form  part  of  this  case. 
The  api)ellant  had  paid  on  January  31st, 
1902,  without  protest,  the  second  instal- 
ment of  a  prior  rate  of  3s,  Qd,  in  the  pound 
laid  in  October,  1901,  on  a  smaller  rent 
payable  by  the  prior  lessee.  The  appellant 
had  been  before  the  assessment  committee 
on  several  occasions,  but  had  received  their 
decision  to  uphold  the  assessment  too  late 
to  allow  notice  of  the  appeal  which  he 
alleged  his  intention  to  prosecute  being 
given  in  time  for  the  Michaelmas  Quarter 
Sessions  then  ensuing. 

On  the  part  of  the  appellant  it  was 
contended  that  (a)  the  rate  was  bad  on  the 
face  of  it  because  the  appellant  was  rated 
in  respect  of  the  bridge,  and  that,  as  ap- 
peared b}r  his  lease,  he  was  not  the  occupier 
of  the  bridge  ;  (b)  the  mode  of  assessment 
was  irregular,  the  rate  being  divided  and 
having  been  demanded  in  two  parts ;  (c)  on 
the  ground  of  parochiality,  the  rate  having 
been  laid  in  two  iwirishes  in  respect  of  the 
one  bridge. 

On  the  part  of  the  respondent  it  was 
contended  that  on  the  evidence  produced 
the  overseers  were  entitled  to  a  distress 
warrant. 

The  attention  of  the  court  was  called 
to  the  several  reported  cases  hereinafter  set 
out  :  B.  V.  Hammersmith  Bridge  Co, 
(1849),  15  Q.  B.  369 ;  Bex  v.  Byre  (1810), 
12  East,  416  ;  Bex  v.  Snotvden  (1833), 
4  B.  &  Aid.  713  ;  B,  v.  Bedminster  Unum 
(1876),  45  L.  J.  M.  C.  117  ;  Governors  of 
Bristol  Poor  v.  Wait  (1834),  1  A.  &  E. 
264. 

Our  opinion  was  that  the  court  must 
^rant  the  distress  warrant  on  the  ground 
tnat  by  s.  2  of  41  Geo.  3,  c.  23,  we  are  re- 
quired to  grant  such  a  warrant,  and  that  in 
our  judgment  none  of  the  objections  raised 
could  prevail  against  our  so  doing,  inasmuch 
as  the  question  of  parochialitv  did  not  in 
this  case  arise,  and  the  demand  for  the  rate 
in  two  parts  was  immaterial ;  and,  lastly, 
that,  inasmuch  as  Blackburn  and  Mellob, 
JJ.,  had  held  in  the  case  of  B,  v.  Bed- 
minster  Unions  sujmiy  that  tolls  cannot  be 
assessed,  the  rate  was  not  bad  on  the  face 
of  it. 

The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is,  whether  we, 
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the  said  justices,  being  such  a  court  of 
summary  jurisdiction,  upon  the  above  state- 
ment of  facte^  came  to  a  correct  determina- 
tion and  decision  in  point  of  law;  and,  if 
not,  what  should  be  done  in  the  premises. 

Dated  the  24th  day  of  November,  1902, 
at  the  court  of  summary  jurisdiction  sitting 
at  the  Law  Courts,  Clifford  Street,  in  the 
city  of  York. 

L.  Foster. 

William  McKay. 

The  following  is  a  copy  of  the  material 
portions  of  the  said  lease  : 
This    indenture    made    19th    December 

1901  between  the  lord  mayor  aldermen 
and  citizens  of  York  (hereinafter  called  the 
corporation)  of  the  hrst  part  and  James 
Percy  (and  others)  of  the  other  part  : 
Whereas  due  notice  having  been  given  of 
the  intention  of  the  corporation  to  let 
the  tolls  of  and  appurtenant  to  Skelder- 
gate  Bridge  in  the  city  of  York  and  also  the 
toll-house  erected  on  the  said  bridge  for 
the  term  of  three  years  from  1st  January 

1902  and  the  said  James  Percy  having 
sent  on  a  tender  and  proposed  to  give  the 
annual  rent  or  sum  ot  £1,428  for  the  said 
term  of  three  years  and  the  said  proposal 
appearing  to  the  corporation  to  be  the 
most  advantageous  offer  that  could  be  ob- 
tained they  have  agreed  to  accept  the  same 
subject  to  the  reservations  covenants  pro- 
visos and  conditions  hereinafter  con- 
tained :  Now  this  indenture  witnesseth 
that  in  consideration  of  the  rents  cove- 
nants and  agreements  herein  reserved  and 
contained  on  the  part  of  the  said  James 
Percy  his  executors,  administrators  and 
assigns  to  be  paid  and  performed  the  cor- 
])oration  hereby  demise  and  lease  unto  the 
said  James  Percy  (hereinafter  called  the 
lessee])  his  executors  and  administrators  all 
and  singular  the  tolls  receivable  and  pay- 
able for  or  in  respect  of  every  person  on 
foot  passing  over  tne  said  bridge  or  passing 
the  toll-house  thereon  and  for  and  in  respect 
of  every  horse  mule  or  ass  .  .  .  according 
to  the  several  rates  and  toUages  specified  in 
the  schedule  hereunder  written.  And  also 
all  that  messuage  or  dwelling-house  used  as 
a  toll-house  situate  on  or  adjoining  to  the 
said  bridge  .  .  .  together  with  all  privi- 
leges and  appurtenances  to  the  same  belong- 
ing or  appertaining  to  have  and  to  hold  the 
same  unto  the  lessee  bis  executors  or  ad- 
ministrators from  1st  January  1902  for  a 
term  of  three  years  thence  next  ensuing 
subject  nevertheless  to  the  free  passage 
without  payment  of  any  toll  over  and  along 
the  said  oridge  at  all  times  of  all  and  every 
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the  officers  workmen  and  servants  of  the 
corporation  and  school  board  either  with  or 
witnout  horses  or  carriages  aiid  of  all  and 
every  the  horses  animals  engines  carts  and 
vehicles  of  the  corporation  as  also  all 
officers  and  soldiers  of  his  Majesty's  army 
when  in  unifonn  and  all  officers  and  men  of 
the  volunteer  forces  when  in  uniform  pass- 
ing over  the  said  bridge  on  foot.  And  subject 
also  to  the  said  bridge  being  opened  with- 
out compensation  if  and  when  required  on 
every  day  during  the  said  term  from 
10.30  a.m.  to  11.30  a.m.  and  from  3.30  p.m. 
to  4  p.m.  and  at  such  other  times  either  in 
substitution  for  or  in  addition  to  the  said 
specifically  mentioned  periods  of  time  as 
tne  corporation  may  order  direct  or  think 
fit  for  the  free  passage  of  such  ships  and 
other  vessels  as  if  the  bridge  were  not 
so  opened  would  be  unable  to  pass  the 
same  by  lowering  their  masts  or  funnels  or 
gear  and  for  the  purpose  of  the  River  Ouse 
navigation  or  otherwise  and  excepting  and 
reserving  unto  the  corporation  their  succes- 
sors and  assigns  and  their  surveyor  work- 
men and  servants  and  other  persons  on 
their  behalf  full  and  free  liberty  of  inyess 
egress  regress  passage  and  way  at  all  times 
during  the  said  term  into  the  toll -house 
and  machinery  room  appurtenant  to  the 
said  bridgie  for  purpose  of  inspecting  die 
machinery  .  .  .  that  the  lessee  his  heirs 
executors  administrators  or  assigns  shall 
and  will  pay  or  cause  to  be  paid  the  said 
yearly  rent  hereby  reserved  and  will  also 
pay  the  land  tax  and  all  and  all  manner  of 
taxes,  rates,  charges  and  assessments  what- 
soever which  now  are  or  during  the  con- 
tinuance of  such  demise  shall  be  charged 
or  imposed  upon  or  become  payable  in 
respect  of  the  said  bridge  messuage  or 
dwelling-house  and  premises  or  of  any  part 
thereof  .  .  .  and  wiU  not  under-let  or  assign 
the  said  tolls  toll-house  and  premises 
hereby  demised  .  .  .  and  will  not  at  any 
time  during  the  continuance  of  this  demise 
put  place  or  erect  any  gate  rope  chain  bar 
or  other  obstruction  across  the  said  bridge 
or  its  approaches  or  put  place  or  fix  or 
permit  or  suffer  to  be  placed  fixed  or  ex- 
nibited  on  the  said  bridge  or  toll-house  or 
upon  any  part  thereof  placards  or  bills  .  .  . 
Provided  nevertheless  and  it  is  hereby  de- 
clared and  agreed  that  all  companies  con- 
tractors worknien  and  persons  employed 
by  the  corporation  in  ana  about  the  light- 
ing cleanin|;  and  repairing-of  the  lamps  on 
the  said  bndge  and  the  approaches  thereto 
and  in  and  about  the  sweeping  cleansiuff 
painting  repairing  and  watching  of  the  said 
bridge  and  approaches  or  any  part  thereof 
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shall  and  may  from  time  to  time  and  at  all 
times  during  this  demise  when  and  so  often 
as  they  shall  be  so  employed  pass  and 
repass  over  and  along  and  remain  upon  the 
said  bridge  without  paving  to  the  lessee 
any  toll  whatsoever  either  in  respect  to 
themselves  or  of  the  horses  and  carts  afore- 
said. 

Eyde,  for  the  appellant. — Under  the 
lease  granted  by  the  corporation  the  appel- 
lant has  no  such  rights  given  to  him  so  as  to 
make  him  a  rateable  occupier.  The  ques- 
tion whether  the  appellant  is  really  the 
occupier  is  one  which  can  be  raised  on  the 
application  for  a  distress  warrant  {Governors 
of  Bristol  Poor  v.  Wait  (1834),  1  A.  &  E. 
264,  and  j)er  Wills,  J.,  in  the  Westminster 
Corporation  v.  Amiy  avd  Nm)y  Atixiliary 
Co'Ojyerative  Sujndy^  Limited^  Q^2]  2  K.  S. 
125,  at  p.  130.  Bv  the  lease  in  this  case, 
onlv  the  tolls  and  the  toll-house  are  demised, 
and  the  appellant  is  a  mere  licensee  as 
regards  the  occupation  of  the  bridge,  and 
has  only  an  easement  in  respect  to  it. 
Tolls  themselves  are  not  rateaole  f^er  «c, 
and  can  only  be  rated  as  enhancing  the 
value  of  the  ground  out  of  which  they  arise 
{Rex  V.  Nicholson  (1810),  12  East,  330  ;  and 
Rex  V.  Eyre  (1810),  12  East,  416),  and  in 
Rex  V.  Bedminster  Union  (1876),  45  L.  J.  M.  C. 
117,  it  was  held  by  Blackburn,  J.,  and 
Mellor,  J.  expressed  a  strong  opinion  to 
the  same  effect,  that  tolls  themselves  were 
not  incident  to  real  e^state,  and  were  there- 
fore not  rateable.  He  also  referred  to 
Rex  V.  Snmodcm  (1833),  4  B.  &  Ad,  713^  con- 
firming Rex  V.  Eyrty  sujyra.  There  is  no 
exclusive  occupation  of  the  bridge  here  by 
the  appellant.  He  referred  to  the  various 
rights  reserved  to  the  corporation  by  the 
lease  as  to  the  right  of  passage  by  them- 
selves and  their  servants,  thj3  opening  of 
the  bridge  without  compensation  at  certain 
times,  etc.  He  referred  to  Lambeth  Over- 
seers V.  Lorulon  County  Coimcily  [1897] 
A.  C.  625  ;  61  J.  P.  680.  Where  the  owner 
of  a  hereditament  has  appropriated  p»rts  of 
it  to  the  use  of  a  person  who  occupies  the 
position  of  an  under-tenant  or  lodger,  then 
it  becomes  a  question  as  to  whether  the 
landlord  is  rateable  for  the  whole  heredita- 
ment, or  whether  the  person  who  is  in 
possession  of  part  of  it  is  rateable  for  his 
occupation  of  that  part,  and  the  courts 
have  decided  in  many  cases  that  persons  in 
a  position  analogous  to  that  of  an  under- 
tenant or  lodger  are  not  liable.  In  the 
Rochdale  Canal  Co,  v.  Brewster,  [1894] 
2  Q.  B.  852  ;  69  J.  P.  132,  it  was  held  that 
a  companv  who  had  an  agreement  with  the 
Mersey  Dock  Board,  by  which  the  latter 
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agreed  to  set  apart  and  appropriate  to  the 
use  of  the  company  a  berth  with  the  quay 
space  opposite  tncreto,  the  company  agree- 
ing to  pay  a  rent,  all  rates  and  taxes, 
and  keep  the  premises  in  repair  and 
to  allow  the  servants  of  the  Dock  Board 
free  access  to  all  parts  of  the  premises, 
were  held  not  to  be  in  rateable  occupation 
of  such  Quay  and  berth  space  opposite.  In 
the  London  and  North  Western  Mail,  Co,  v. 
Buckmaster  (1875),  L.  R.  10  Q.  B.  70,  444  ; 
39  J.  P.  692,  it  was  held  that  certain  stables 
allowed  to  be  occupied  by  the  consent  of  the 
railway  company  aid  not  create  a  separate 
occupation  so  as  to  make  the  occupier 
rateable  in  respect  thereof.  In  Smith  v. 
Lambeth  (1882),  10  Q.  B.  D.  327  ;  47  J.  P. 
244,  the  occupation  of  a  bookstall  at  a 
railway  station  was  held  not  to  be  a  rate- 
able occupation. 

A.  Glen,  for  the  respondents. — The  ap- 
pellant here  had  such  possession  of  the 
oridge  so  as  to  make  him  in  rateable  occu- 
pation of  it.  It  is  not  material  to  con- 
sider whether  the  lease  gives  him,  if  strictly 
construed,  only  an  easement.  The  court 
will  look  at  the  occupation  itself,  and  if  the 
occupation  is  paramount  and  not  subsi- 
diarv  to  the  occupation  of  the  lessor,  then 
the  lessee  is  rateable.  That  was  decided  in 
the  case  of  Holyxvell  Union  v.  Halkyn 
District  Mines  Drainage  Co,,  [1895]  A.  C. 
117  ;  59  J.  P.  666,  where  it  was  held  that 
land  may  be  occupied  for  the  purpose  of 
and  in  connection  with  an  easement  m  such 
a  manner  as  to  make  the  person  so  occupy- 
ing rateable  to  the  relief  of  the  poor.  The 
corporation  here  cannot  give  anybody  they 
choose  a  license  to  cross  this  bridge.  The 
appellant  occupies  the  bridge  for  the  pur- 
pose of  collecting  tolls.  In  the  case  of  the 
Stmvrbridge  Main  Drainage  Board  v. 
Seisdan  Union  (1902),  66  J.  P.  372  ;  86  L.  T. 
415,  a  local  board  acquired  a  sewage  farm 
and  laid  down  certain  carriers  and  other 
sewage  works  and  plant.  Thev  leased  the 
farm  to  C,  reserving  the  right  of  entry 
for  the  purpose  of  constructing,  maintain- 
ing, altering,  and  repairing  such  works. 
C.  was  to  irrigate  by  means  of  the  works 
on  the  farm,  and  to  keep  the  pipes,  etc., 
clear  and  flushed.  It  was  held  that  the 
board  were  not  in  occupation  of  these 
carriers  and  other  sewage  plant  so  as  to 
be  legally  rateable  in  respect  thereof.  He 
also  referred  to  R,  v.  Paj^nter  (1845),  7  Q.  B. 
255. 

Ryde,  in  reply,  cited  Mayor  of  South- 
port  V.  Ormskirk  Union,  [1894]  1  Q.  B. 
196  ;  58  J.  P.  212. 
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Lord  Alveestone,  C.J.  —  No  one  can 
say  that  the  rating  cases  which  raise  this 
class  of  question  are  altogether  free  from 
difficulty  or  are  cases  which  do  not  admit  of 
sound  argument  on  the  one  side  or  the 
other.  I  think,  however,  that  in  all  proba- 
bility less  reeard  should  now  be  paid  to  what 
I  may  call  the  actual  form  of  the  agreement 
under  which  premises  are  occupied  than  was 
paid  in  some  of  the  earlier  cases.  I  think, 
to  a  large  extent,  the  result  of  the  develop- 
ment of  the  decisions  has  been  that  it 
becomes  a  Question  of  fact  to  be  arrived  at 
from  considering  of  course  the  deed  under 
which  the  persons  occupy,  and  the  con- 
ditions of  the  occupation,  the  subject-matter 
which  is  occupied  and  what  may  be  said  to 
be  the  real  occupation  of  the  rateable 
hereditament.  It  was,  of  course,  not  dis- 
puted by  Mr.  Byde  that  this  is  a  rateable 
subject-matter.  It  is  a  bridge  over  the 
river,  that  is  to  say,  it  is  an  occupation  of 
land,  and  from  that  occupation  and  by 
virtue  of  that  occupation,  tolls  are  received. 
I  need  not  say  that  now,  for  a  long  series  of 
years,  although  at  first  it  was  described  in 
some  of  the  earlier  cases,  it  has  been  held 
ever  since  the  case  of  Hare  v.  Overseers  of 
PutTiey  (1881\  7  9.  B.  D.  223,  and  R,  v. 
Hammersmith  Bridge  Co,^  15  Q.  B.  369, 
that  that  is  a  rateable  subject-matter, 
and  is  the  subject  of  a  rateable  occupation. 
In  this  case  the  appellant  was  rated  in 
respect  of  the  bridge.  He  was  put  down 
as  Percy  James,  under  name  of  "  occupier," 
the  "  owners  "  being  the  York  Corporation, 
and  under  "  description  of  property  "  is  in 
one  case  "Skeldergate  Bridge,"  and  the 
other  "Bridge,  Skeldergate."  Mr.  Ryde 
relied,  and  for  the  purposes  of  his  argument, 
of  course  was  right  in  reljring,  upon  the 
terms  of  the  deed.  I  do  not  for  a  moment 
say  that  from  the  point  of  view  of  con- 
veyancing, this  deed  was  a  demise  of  the 
bndge  to  the  lessees.  There  are.  of 
course,  many  clauses  on  the  face  of  the 
deed  which  would  purport  to  show  what  the 
corporation  was  intending  to  give  was  an 
easement  or  in  the  nature  of  an  easement 
and  not  to  demise  the  bridge.  There  was  a 
demise  of  the  messuage  or  dwelling-house 
used  as  a  toll-house,  and  there  was  a  demise 
of  the  tolls  receivable  and  payable  for  and  in 
respect  of  all  the  persons  who  passed  over. 
Then  there  were  certain  restrictions  or 
clauses  enablinj^  the  corporation  to  o^n 
the  bridge  (which  appears  to  be  a  swing 
bridge),  at  certain  times  for  the  passage  of 
ships.  There  was  a  covenant  by  the  lessee 
to  pay  a  yearly  rent,  and  there  was  a 
covenant  by  the  lessee  to  pay  land  tax,  and 
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all  taxes,  rates  and  charges  and  assessments 
**  which  now  or  during  the  continuance  of 
this  demise  shall  be  charged  or  imposed 
upon  or  become  payable  in  respect  of  the 
said  bridge,  tolls,  messuage  or  dwelling- 
house  and  premises,  or  any  part  thereof." 
I  do  not  wish  to  attach  any  importance  to 
that  from  the  point  of  view  of  what  I  may 
call  conveyancing.  I  think  it  has  some 
bearing  upon  the  real  question,  which  is, 
what  is  the  view  to  be  taken  of  the  occupa- 
tion of  the  rateable  subject-matter  in  such  a 
case  as  this  ?  Then  there  is  a  covenant  that 
he  will  not  "at  any  time  during  the  con- 
tinuance of  this  demise  put  place  or  erect 
any  gate  rope  chain  bar  or  other  obstruc- 
tion across  tne  said  bridge  or  its  approaches 
or  put  place  or  fix  or  permit  or  suffer  to  be 

Eut  placed  or  fixed  or  exhibited  on  the  said 
ridge  or  toll-house  or  upon  any  part 
thereof  any  placards  bills  or  trade  or 
business  addresses  or  announcements  what- 
ever without  the  consent  in  writing  of  the 
corporation  or  their  town  clerk  or  surveyor 
for  that  purpose  first  had  and  obtained." 
Then  follow  certain  other  clauses  giving  the 
corporation  and  their  servants  power  to 
enter  upon  the  bridge  for  the  purpose  of 
doing  repairs.  Those  clauses  seem  to  me,  at 
any  rate,  to  contemplate  that,  whether  you 
call  it  an  easement  or  whether  you  call  it  a 
demise,— but  I  think  on  the  face  of  the  deed 
it  is  mainly  supposed  to  be  or  intended  to 
be  an  easement — the  lessee  gets  rights  over 
the  structure  and  rights  upon  the  structure 
which  are  inconsistent  with  its  being  a  mere 
bare  easement,  if  in  fact  he  does  use  the 
bridge  and  occupy  the  bridge,  or  use  the 
bridge  I  ought  to  say,  so  as  not  to  beg  the 
question,  for  the  purpose  of  collecting  tolls. 
Under  tnese  circumstances  the  question  is 
raised  upon  an  objection  to  the  issue  of 
a  distress  warrant,  and  I  assume,  of  course, 
for  the  purpose  of  this  argument,  as  I  held 
in  the  Army  amd  Navy  Stores  Case,  which 
was  before  us  some  weeks  ago,  following 
a  judgment  of  my  brother  Wills  to  which  I 
referi^  at  that  time,  that  that  question  of 
occupation  or  non-occupation  can  be  raised.  I 
also  think  for  the  reasons  urged  by  Mr.  Ryde, 
and  not  really  disputed  by  Mr.  Gleriy  that 
the  character  of  occupation  can  be  examined 
on  such  an  application  in  order  to  see 
whether  there  is  any  rateable  occupation  or 
not.  That  being  the  nature  of  the  question 
that  can  be  raised,  it  seems  to  me  that  it 
does  become  to  a  large  degree  a  question  of 
fact  whether,  first  looking  at  the  rateable 
subject-matter  and  seeing  what  kind  of 
occupation  it  is  capable  of  and  how  it  can 
be  enjoyed,  aye  or  no,  has  there  been  an 
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occupation  or  not  ?  I  think  that  was  really 
what  was  the  effect  of  the  principle  of  the 
decision  in  the  House  of  Lords  in  the  case 
of  Holywell  Union  v.  Halkyn  District 
Mines  Drainage  Co,,  [1895]  A.  C.  117 ; 
59  J.  P.  566.  There  it  was  strenuously 
contended  on  behalf  of  the  then  respon- 
dents that  the  deed  onlv  conveyed  an  ease- 
ment, and  that  if  you  looked  at  the  deed 
alone,  the  persons  whom  they  claimed  to 
be  rateable  got  an  easement  only.  There 
it  was  arguea  on  the  face  of  the  deed  that 
there  was  only  an  easement  granted,  and 
similar  clauses  to  this,  I  do  not  sav  at  all 
identical  clauses,  but  clauses  of  the  same 
kind  reserving  certain  rights  to  the  owners 
in  that  case  as  to  the  owners  here,  were 
used  on  the  one  side  and  the  other  as  show- 
ing either  that  there  was  an  easement  or 
that  there  was  more  than  an  easement 
granted.  Lord  Hebsohell,  having  examined 
that  kind  of  argument,  says:  **Upon  a 
careful  consideration  of  the  terms  of  the 
deed  of  grant,  I  am  unable  to  adopt  the 
conclusion  that  it  conferred  upon  the  respon- 
dent an  easement  or  rights  in  the  nature 
of  an  casement  only.  I  think  that  it  save 
them  the  possession  of  the  tunnel,  of  which 
they  thus  nave  the  exclusive  use  for  purposes 
of  draina^,  and  that  such  rights  as 
remained  in  the  Duke  were  only  those 
expressly  reserved  to  him  which  were  subor- 
dinate to  those  possessed  by  the  company .'' 
I  quite  agree  that  that  enunciation  related 
to  a  particular  subject-matter,  but  when 
you  endeavour  to  apply  that  reasoning  to  a 
toll-bridge,  a  bridge  which  can  only  be 
occupied  tor  the  purpose  of  taking  tolls, 
and  which  onlv  can  be  used  in  the  way  it 
was  obvious  that  this  deed  contemplated 
the  lessee  should  use  it,  I  think  the  result 
is  clear  that  to  a  certain  extent  we  ought  to 
come  to  the  same  conclusion  as  to  what  the 
corporation  intended  to  give  to  the  toll 
lessee  under  the  terms  of  that  deed,  not  as 
a  matter  of  conveyancing  passing  what  I 
may  call  more  than  an  easement,  but  giving 
him  by  virtue  of  the  operation  of  the  deed 
that  kind  of  occupation  which  would 
support  the  rateability.  I  think  that  is 
really  supported  by  two  other  pa.ssages  in 
the  judgment  of  Lord  Hebsohell.  "  It  was 
strongly  contended  on  behalf  of  the  respon- 
dents that  they  could  not  be  liable  to  be 
rated  inasmuch  as  they  were  not  in  exclu- 
sive occupation.  There  are  many  cases 
where  two  persons  may,  without  impro- 
priety, be  said  to  occupy  the  same  land,  and 
the  question  has  sometimes  arisen  which  of 
them  is  rateable.  Where  a  person  already 
in  possession  has  given  to  another  posses- 
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sion  of  a  part  of  his  premises,  if  that 
possession  be  not  exclusive  he  does  not 
cease  to  be  liable  to  the  rate,  nor  does  the 
other  become  so.  A  familiar  illustration  of 
this  occurs  in  the  case  of  a  landlord  and  his 
lodger.  Both  are  in  a  sense  in  occupation, 
but   this    occupation   of   the    landlord   is 

rramount,  that  of  the  lodger  subordinate." 
have  read  that  passage  because  I  think 
it  gives  the  key  for  coming  to  the  conclusion 
that  many  of  the  cases  to  which  Mr.  Ryde 
has  properly  called  our  attention,  as,  for 
instance.  Smith  v.  Lambeth  Assessment 
Committee  (1882),  10  Q.  B.  D.  327  ;  47  J.  P. 
244,  and  to  a  certain  extent  the  London  and 
North  Western  Rail.  Co,  v.  Bvjckmaster 
(1876),  L.  R.  10  Q.  B.  444 ;  39  J.  P.  692, 
which  undoubtedly  went  very  far,  are  cases 
which  fall  within  what  I  may  call  the  larger 
class,  where  there  is  still  a  paramount  land- 
lord and  subordinate  rights  given  to  the 
person  who  has  got  a  limited  interest.  Then 
having  made  that  observation.  Lord  Heb- 
sohell proceeded :  "  Li  the  present  casa 
in  mv  opinion,  on  the  true  construction  oi 
the  deed,  the  possession  of  the  respondent 
is  paramount,  and  any  rights  which  the 
Dulce  has  are  subordinate.  The  respondents 
alone  have  the  right  of  using  the  tunnel 
for  the  primary  purpose  for  which  they 
have    been    constructed."     I   apply    that 

Erinciple  to  this  case.  Mr.  Ryde  says  the 
»see  nas  not  ^t  the  paramount  possession 
because  the  brid^  was  only  in  suostitution 
for  a  feriy,  and  tne  corporation  can  open  it 
at  certain  times  of  the  day  to  let  ships  go 
through,  and  they  also  have  certain  rights 
of  repair  and  otherwise.  I  venture  to 
think  that  his  argument  is  not  well- 
founded.  Looking  at  the  subject-matter, 
which  is  a  toll-bridge,  and  at  the  fact 
that  the  beneficial  occupation  can  only 
exist  in  getting  the  tolls,  it  seems  to 
me  that  the  right  of  opening  the  bridge 
from  dajr  to  day,  which  is  a  burden 
which  is  imposed  upon  the  lessee,  and  the 
other  rights  are  not  rights  which  deprive 
the  toll  receiver  of  the  paramount  posses- 
sion of  the  rateable  hereditament  qud  the 
earning  power  of  the  tolls.  In  the  same 
way  Ix>rd  Hebsohell,  pointing  out  that  he 
was  differing  from  the  court  below,  the  view 
I  am  endeavouring  to  express  not  having 
been  presented  to  the  courts  below,  said : 
"The  view  which  was  presented  to  your 
lordships  that  the  respondent  might  be  in 
occupation  of  the  land  even  though  the 
purp<»se  for  which  it  was  to  be  used  was 
in  the  nature  of  an  easement,  does  not 
appear  to  have  been  before  them.  No 
reference  was  made  to  the  works  they  had 
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actually  constructed  in  the  tunnel  or  to  the 
cases  which  I  have  cited,  which  seem  to  me 
to  have  so  direct  a  bearing  ui)on  the 
(luestion  to  be  determined."  I  think  the 
justices  were  right  in  coming  to  the  con- 
clusion that  this  gentleman  was  the  occu- 
pier of  the  toll-bridges  for  the  substantial 
purpose  for  which  those  bridges  were 
erected  so  far  as  rateability  is  concerned, 
namely,  the  collection  of  tolls,  and  that  the 
rights  which  were  reserved  to  the  corpora- 
tion were  subordinate  to  the  lease,  if  I  may 
use  that  word,  or  under  the  lease,  and  did 
not  dejjrive  the  lessee  of  that  amount  of 
occupation  of  the  toll-earning  structure  or 
toll-earning  rateable  hereditament  which 
would  justifiy  them  in  holding  he  would  not 
be  liable.  I  have  followed  with  great 
interest  the  argument  on  both  sides,  but  I 
have  come  to  the  conclusion  that  in  this 
case  the  ^iustices  were  right,  and  while  I 
do  not  wish  it  to  be  thought  that  I  base 
my  judgment  upon  it,  I  wish  to  point  out, 
of  course,  it  is  obvious  that  the  liability  for 
the  rates  was  intended  to  fall  upon  the 
lessee,  and  that  the  beneficial  occupation  of 
the  bridge  from  a  rateable  point  of  view 
would  depend  really  upon  what  was  the 
rateable  value  to  the  hypothetical  tenant  in 
occupation  of  the  toll-earning  hereditament, 
and  not,  as  Mr.  Ryde  was  disposed  to  argue, 
a  mere  contractual  arrangement  which  was 
purported  to  be  made  by  9ie  lessee  with  the 
corporation.  For  these  reasons  I  have 
come  to  the  conclusion  that  the  justices 
were  right  in  holding  that  there  was  such 
an  amount  of  occupation  by  the  person 
rated  as  to  make  it  imperative  on  them 
to  issue  a  distress  warrant. 

Wills,  J. — I  am  of  the  same  opinion. 
The  judgment  of  my  lord  expresses  in  much 
better  language  than  I  could  use  the  view 
which  I  have  entertained  for  some  time  of 
this  case.  I  quite  agree  that  the  lease  of 
the  tolls  must  be  looked  at  as  a  whole,  and 
I  think,  notwithstanding  the  fact  that  in 
several  places  expressions  are  used  in  the 
lease  which  would  not  be  strictlv  correct 
unless  there  had  been  a  demise  of  tne  bridge 
as  well  as  of  the  tolls,  yet  I  think,  looking 
at  it  as  a  whole,  there  cannot  be  any  doubt 
that  the  real  subject  of  the  demise  is  the 
toll  house  and  the  power  of  collecting 
the  tolls.  At  the  same  time  I  do  not 
think  it  is  without  significance  that  con- 
veyance contains  the  clause  which  attracted 
my  attention  a  good  while  ago,  and  which 
I  then  called  to  the  notice  of  Mr.  Ryde^ 
which  deals  with  the  prevention  by  the 
lessee  of  the  tolls  of  the  exhibition  of 
278 


67  J.  P.  MS. 

advertisements  and  putting  up  chains  and 
so  on  on  the  bridge,  and  the  reservation  to 
the  corporation  of  the  power  of  entering 
upon  wnat  are  there  called  "the  demise 
premises,"  if  necessary  to  remove  matters 
which  might  have  been  put  up,  and  which 
are  prohibited.  Although  I  do  not  for  a 
moment  rest  upon  the  use  of  these  words  as 
impl^ng  that  there  really  was  an  actual 
demise  by  way  of  conveyance  of  the 
bridge,  yet  I  do  not  think  that  they  are 
consistent  with  the  notion  that  there  was 
no  sort  of  occupation  contemplated  between 
the  parties  of  the  bridge  itsejf  by  the  lessee 
of  the  tolls.  I  think  it  is  one  of  the  circum- 
stances which  it  is  legitimate  to  take  into 
consideration,  viz.,  that  notwithstanctinR  the 
demise  itself  is  only  of  limited  rights  which 
do  not  include  the  soil  of  the  bridge,  still 
"the  occupation  of  the  bridge  by  the  lessee 
of  the  tolls  was  part  of  tne  thing  which 
was  in  the  contemplation  of  the  parties  and 
without  which  the  lease  of  the  tolls  and 
many  of  these  stipulations  would  have  been 
ineffectual. 

Channell.  J. — I  am  of  the  same  opinion. 
I  have  had  the  opportunity  since  the  court 
adjourned  on  Fnday  of  carefully  reading 
through  the  House  of  Lords*  decision  in 
Holywell  Union  v.  Hcdkyn  District  Mines 
Drainage  Co,,  and  I  think  it  is  impossible 
that  anyone  could  read  that  carefully 
through  without  seeing  that  the  reasoning 
of  the  Law  Lords  throughout  covers  the 
present  case.  There  the  contract  between 
the  parties,  so  far  as  the  rights  given  by  one 
to  the  other  were  concerned,  was  that  the 
Duke  gave  to  a  certain  mining  company  an 
easement  over  the  property,  but  there  were 
provisions  througnout  the  deed  showing 
that  it  was  contemplated  that  the  defa^^io 
occupation  or  possession  of  the  property 
would  be  in  the  company  which  simply  as 
of  right  had  the  easement.  So  here  the 
demise  is  the  demise  of  the  toll -house  and  of 
an  incorporeal  hereditament,  a  right  to  tolls. 
At  the  same  time  there  are  throughout  the 
deed  provisions  which  show  that  as  between 
these  two  parties  it  was  contemplated  that 
the  possession  in  fact  would  be,  as  everybody 
sees  it  would  be,  in  the  lessee  of  the  tolls. 
He  was  there  on  the  spot,  stopping  people 
exercising  the  apparent  rights  of  possession 
of  this  bndge,  and  it  was  considered  desir- 
able to  put  in  stipulations  showing  what 
the  corporation,  who  were  the  owners  of  the 
bridge,  might  do,  and  what  they  might  not 
do.  It  seems  to  me,  therefore,  there  was 
just  the  same  reason  for  saying  that  the 
deed  shows  that  the  contemplation  of  the 
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parties  was  that  the  de  facto  possession  of 
the  bridge  should  be  with  the  lessee  of  the 
toll-house  and  the  lessee  of  the  tolls,  and  it 
is  the  de  facto  occupation,  not  the  tolls 
which  makes  the  rateability.  It  is  a  ques- 
tion of  fact,  as  was  pointed  out  in  that  very 
case  and  in  other  recent  cases  in  the  House 
of  Lords,  and  it  seems  to  me,  therefore, 
that  the  justices  were  entitled  to  come  to 
the  conclusion  as  a  matter  of  fact,  that  the 
occupation,  that  is  to  say,  the  beneficial 
occupation,  was  in  the  lessee  of  the  tolls. 
Not  only  were  they  entitled  to  do  so,  but  if 
they  had  followed  the  reasoning  of  the  Law 
Lords  in  the  Halkyn  Case,  I  think  they 
ought  to  have  done  so.  They  have  done  so, 
and  we  certainly  cannot  interfere  with  it. 
There  is  one  other  observation  that  i  think 
ought  to  be  made,  that  is,  that  dealing  with 
it  as  if  the  question  were  fully  before  us  as 
to  whether  or  not  this  les.see  was  rateable 
for  the  bridge,  I  have  come  to  the  conclusion 
that  he  would  be  held  to  be  rateable,  but  I 
think  it  is  an  h  fortiori  case  where  the 
matter  arises  upon  the  application  for  a 
distress  warrant,  because  there  it  is  only 
said  that  the  visible  occupation  is  the  test, 
and  it  is  impossible  in  a  case  of  this  sort,  as 
it  seems  to  me,  to  say  that  the  rating 
authority  had  no  jurisdiction  to  impose  a 
rate  upon  the  lessee  of  the  tolls.  It  is  an 
a  fortiori  case  as  compared  with  the  case 
wnich  would  happen  if  the  matter  arose  on 
an  appeal  against  the  rate.  The  result  is 
that  I  have  no  doubt  at  all  that  this  appeal 
ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  P.  Oollings  k 
Co.  for  Geo.  Crombie  &  Sons,  York. 

Solicitors  for  the  respondent :  Bid.sdale  & 
Co. 
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May  14,  1903. 

GooDCHiLD  V,  Matthews. 

Metropolis — Buildings — Erection  of  blocks 
of  flats— Uniting  of  buildings— London 
Building  Act,  1894  (67  &  58  Vict, 
c.  ccxiii.),  s.  77  (1). 

The  resixmdent  was  a  builder.  On  February 
6th,  1902,  an  amended  Tiotice  was  served 
by  the  respondent  upon  the  ajypellant,  a 
district  sui^eyor,  that  he  proposed  to 
erect  in  a  street  called  West  Hill  a 
domestic  building,  500  feet  in  depth,  to 
be  used  as  private  residences.  In  April, 
1902,  the  appellant  served  a  notice  of 
objection  on  the  ground  {inter  alia) 
mat  the  respondent  proposed  to  unite 
the  buildin^gs  in  contraiyention  ofs,  11  (1) 
of  the  Ixmdon  BuUdiiig  Act,  1894.  In 
Octolyer,  1900,  tlie  builder  was  proj)os- 
ing  to  erect  six  separate  blocks  of  eight 
flats  each,  named  on  a  plan  A.,  B,, 
C,  D.,  E,,  and  F,  Blocks  A,  and  B, 
were  to  front  on  West  Bill,  and  blocks 
C,  and  D,  and  blocks  E,  arid  F.  were  to 
have  sej)arate  entrances  from  West  Hill, 
Objection  was  then  taken  by  the  sur- 
veyor that  the  erection  of  blocks  C,  D,, 
E,,  and  F.  would  be  laytng  out  a  street. 
Various  pro/tosals  were  made  by  the 
respondent  and  objected  to  by  the  ajtpel- 
lant.  At  the  time  of  the  notice,  in 
February,  1902,  block  A.  was  completed 
and  block  B,  jxirtly  completed.  By  the 
notice  of  Fetrrwary,  1902,  it  was  pro- 
j)osed  to  erect  ea>cn  of  the  four  other 
blocks,  C,  D.,  E.,  andF.^  to  contain  its 
oum  staircoAie  leading  from  the  base- 
ment to  the  top,  and  to  be  provided  with 
an  entrance  leading  from  the  s/xice  out- 
side to  such  stairca^.  Each  jxiir  of 
adjacent  blocks  was  to  be  connected  bi/  a 
door  leading  from  the  bath-rooms  of  one 
to  the  bath-rooms  of  the  adjacent  block, 
and  there  toas  a  passage  way  under  the 
roofs  from  one  end  of  the  four  blocks  to 
the  other  end.  Each  block  was  capable 
of  being  let  separately,  and  none  of  the 
blocks  \oere  constructed,  adapted,  or 
intetided  to  be  occujned  unth  any  other 
block. 

Held,  ^uit  tJie  2yroj)osition  of  the  resjwndent 
vHis  to  erect  a  sejxirate  building  in 
itself,  and  not  a  union  under  one  roof 
of  separate  buildings,  and  that  s,  11^  (1) 
applied  only  to  the  union  of  buildings 
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which  had  in  the  first  instance  been 
completely  erect-ed  a«  separate  struc- 
tureSy  arid  did  not  apply  to  the  union 
of  several  buildings  in  the  course  of 
erection  for  the  purpose  of  transform- 
ing them  and  finishing  them  as  a 
separate  structure. 

Case  stated  by  Alfred  Chichele  Plowden, 
£sq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the 
Marj'lebone  Police  Court. 

At  the  hearing  of  an  appeal  under  s.  150 
of  the  London  Building  Act,  1894,  the  fol- 
lowing facts  were  proved  or  admitted  : 

The  appellant  was  the  district  surveyor 
under  the  London  Building  Act,  1894,  for 
the  district  of  North  Islington  and  St. 
Pancras  East.  The  respondent  was  a 
builder. 

On  or  about  February  6th,  1902,  an 
amended  building  notice,  pursuant  to  s.  145 
of  the  said  Act,  was  served  by  the  respon- 
dent upon  the  appellant,  giving  him  notice 
that  the  responaent  propjosed  to  erect  in  a 
street  called  West  Hill,  in  the  borough  of 
St.  Pancras,  a  domestic  building,  500  feet  in 
depth,  to  be  used  as  private  residences. 

On  or  about  April  25th.  1902,  the  appel- 
lant served  on  the  responaent,  pursuant  to 
s.  150  of  the  said  Act^  a  notice  of  objection 
to  the  proposed  erection  above  referred  to, 
objecting  to  such  erection  on  the  ground 
that  the  residences  would  have  distinct 
staircases  and  separate  entrances  from  with- 
out, and  the  party  structures  were  incom- 
plete (s.  5  (20)  of  the  said  Act),  and  that 
the  buildings  would  be  constructed  or 
adapted  to  be  occupied  by  different  per- 
sons, and  the  walls  separating  them  were 
therefore  party  walls  (s.  5  (16) )  and  insuffi- 
cient in  thickness  (s.  53)  and  height  (s.  59), 
and  that  it  was  proposed  to  unite  the 
buildings  in  contravention  of  s.  77  (1)  of 
the  said  Act. 

Copies  of  the  said  amended  building  notice 
and  the  said  notice  of  obiection  are  an- 
nexed to  and  form  part  of  the  case. 

The  nature  of  the  proposed  erection,  the 
subject  of  the  said  appeal  before  me,  ap- 
peared by  certain  plans  and  sections  shown 
and  a  description  given  by  the  respondent 
to  the  appellant  on  (amongst  other  days) 
Februarjr  13th,  1902,  and  March  8th.  1902. 
taken  with  the  appellant's  knowledge  oi 
certain  previous  proposals  of  the  respon- 
dent for  building  upon  the  same  site,  and 
of  certain  work  which  the  respondent  has 
previously  executed  upon  a  portion  of  the 
said  site. 

In  October,   1900,  the   respondent  was 
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proposing  to  erect  upon  the  site  in  question 
six  separate  blocks  of  eight  flats  each, 
which,  for  conveniencejWill  be  refeiTed  to 
as  blocks  A.,  B.,  C,  D.,  E.,  and  F.  Block  A. 
was  to  front  on  West  Hill.  Block  B.  wsw 
also  to  front  on  West  Hill.  Blocks  C.  and 
D.  were  to  have  a  separate  entrance  from 
West  Hill,  and  blocli  E.  and  F.  were  to 
have  another  entrance  from  West  Hill. 

Objection  bein^  taken  bv  the  district 
surveyor,  at  the  instance  of  the  London 
County  Council,  to  the  respondent's  above 

Proposal  on  the  ground  that  the  erection  of 
locks  C,  D.,  E.,  and  F.  would  amount  to 
laying  out  a  street,  in  contravention  of  the 
provisions  of  the  said  Act,  the  respondent, 
m  March  or  April,  1901,  substituted  a 
second  proposal,  by  which  blocks  C,  and  D. 
were  to  be  erected  as  one  buildinff,  and 
blocks  E.  and  F.  as  one  building.  The  dis- 
position of  the  site  under  this  section  is 
shown  by  a  tracing  and  annexed  to  the 
case.  The  said  second  proposal  being  also 
objected  to  upon  the  same  ground  by  the 
district  surveyor,  the  respondent,  in  the 
month  of  November,  1901,  substituted  a 
third  proposal,  by  which  blocks  C,  p.i  E., 
and  F.  were  to  be  erected  as  one  building. 
The  disposition  of  the  site  under  this  third 
proposal  is  shown  by  a  tracing  annexed  to 
this  case. 

It  will  be  seen  that  under  this  third  pro- 
posal the  combined  block  substituted  for 
blocks  C,  D.,  E.,  and  F.  was  to  be  ap- 
proached by  a  way  leading  from  West  Hul 
to  an  entrance  in  the  middle  of  such  com- 
bined block. 

On  November  5th,  1901,  the  respondent 
served  upon  the  appellant  a  building  notice, 
stating  that  the  respondent  intended  to 
erect  the  combined  clock  above  referred 
to. 

The  said  third  proposal  bein^  also  ob- 
jected to  on  the  same  ground  by  the  district 
surveyor,  the  respondent,  in  the  month  of 
November,  1901,  substituted  a  fourth  pro- 
posal, representing  B.,  C,  D.,  K,  ana  F. 
as  one  block  to  be  entered  by  an  internal 
passage  leading  from  West  Hill  right 
through  the  block  from  end  to  end  insteeid 
of  by  an  external  approach.  The  disposi- 
tion of  the  site  under  this  fourth  proposal 
is  shown  by  a  tracing  which  forms  part 
of  this  case. 

The  respondent  subsequently;,  in  February 
and  March,  1902,  gave  the  building  notice 
and  put  forward  the  present  plans  to  which 
this  appeal  relates. 

At  the  time  when  the  said  amended 
building  notice  of  February  6th,  1902,  was 
given,  block  A.  was  completed ;  the  block 
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hereinbefore  referred  to  as  block  B.  was  so 
far  erected  that  the  roof  timbers  were  going 
on  and  it  was  completely  enclosed  by  its 
own  external  walls,  and  there  was  no  pas- 
sage or  corridor  leading  from  it  to  any  other 
part  of  the  buildings. 

The  present  plan  when  first  submitted  by 
the  respondent  to  the  appellant  on  February 
13th  snowed  the  walls  between  the  four 
blocks  of  flats  furthest  from  West  Hill  as 
party  walls  going  up  through  the  roof,  but 
the  respondent  afterwards  amended  his 
proposal  by  deciding  not  to  carry  them  up 
through  the  roof.  Their  thickness,  however, 
remained,  sufflcient  to  satisfy  the  require- 
ments of  the  said  Act  in  relation  to  the 
thickness  of  party  walls. 

Each  of  the  four  blocks  of  flats  furthest 
from  West  Hill  (as  now  proposed  to  be 
erected)  contained  its  own  staircase  leading 
from  the  basement  to  the  top,  and  each  of 
such  blocks  was  provided  with  an  entrance 
on  the  ground  level  leading  from  the  space 
outside  to  such  staircase.  There  was  also 
provision  for  a  connection  between  each 
pair  of  adjacent  blocks  by  means  of  a  door 
leading  from  the  bath-rooms  of  one  block 
to  the  bath-rooms  of  the  adjacent  block. 
There  was  also  a  passage  way  under  the 
roofs  and  leading  trom  one  end  of  such 
four  blocks  to  the  other  end. 

The  respondent  disclaimed  any  intention 
of  making  an  approach  from  or  connection 
with  West  Hill  other  than  the  said  passage 
or  corridor  leading  right  through  the  block. 
In  the  absence  of  any  such  approach  or 
connection,  no  fire  engine  or  fire  escape 
could  be  brought  alongside  any  of  tne 
blocks  except  the  two  blocks  fronting  on 
West  Hill.  Each  block  was  capable  of 
being  let  on  lease  separately.  If  the  cor- 
ridor was  omitted  and  the  dividing  walls 
carried  up  as  party  walls,  the  construction 
of  the  inner  blocks  would  be  identical 
with  that  of  an  ordinary  terrace  of  houses. 
None  of  the  blocks  connected  by  the  cor- 
ridor were  constructed,  adapted,  or  in- 
tended to  be  occupied  with  any  other 
block. 

The  appellant  contended  that  each  of  the 
blocks  was  a  separate  building,  and  that 
the  respondent's  present  proposal  was  a 
proposal  to  unite  two  or  more  buildings; 
that  is  to  say,  it  was  either  a  proposal  to 
unite  the  block  nearest  to  West  Hill  with 
the  other  blocks  or  a  propasal  to  unite  such 
other  blocks  with  each  other. 

The  respondent  contended  that  what  he 
proiwsed  to  erect  was  a  single  building  con- 
taining several  blocks  of  flats. 

I  came  to  the  conclusion  that  the  respon- 
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dent  was  proposing  to  complete  the  whole 
structure  as  a  single  building  so  as  to  avoid 
any  possible  contravention  of  the  provi- 
sions of  the  said  Act  relating  to  new 
streets,  and  that  what  the  respondent  in- 
tended to  erect  was  a  separate  building 
distinct  in  itself,  and  not  a  union  under  one 
roof  of  separate  buildings.  I  was  of 
opinion  that  s.  77  applied  only  to  the 
union  of  buildings  whicn  have  in  the  first 
instance  been  completely  erected  as  sepa- 
rate structures,  and  that  it  did  not  apply  to 
the  union  of  separate  buildings  in  course 
of  erection  for  the  purpose  of  transforming 
them  into  and  finishing  them  as  a  sei^arate 
structure. 

I  therefore  decided  to  allow  the  appeal 
subject  to  this  case,  and  made  an  order 
accordingly. 

The  question  of  law  for  the  opinion  of 
the  court  is  whether  I  was  right  m  law  in 
allowing  the  appeal. 

A.  C.  Plowden. 

The  London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  8,  77,  provides  : 

"(1)  Buildings  shall  not  be  united 
except  where  they  are  wholly  in  one  occu- 
pation or  are  constructed  or  adapted  to 
be  so. 

"(2)  Buildings  shall  not  be  united  if 
when  so  united  and  considered  as  one 
building  only  thev  would  not  be  in  con- 
formity with  this  Act." 

Avory,  K.C.,  and  Daldy,  for  the  appel- 
lant.— Tnis  case  raises  a  (juestion  under  the 
London  Building  Act,  1894,  s.  77,  as  to  the 
uniting  of  buildings.  It  arises  under  s.  150, 
an  appeal  upon  an  objection  of.  the  district 
surveyor  having  been  decided  by  the  magis- 
trate in  favour  of  the  building  owner.  By 
the  finding  in  paragraph  19  of  the  ca.se  it 
will  be  seen  that  these  frequent  changes  of 
building  plans  by  the  respondent  were  pur- 
posely made  to  avoid  compliance  with  the 
regulations  of  the  Act  as  to  new  streets. 
But  the  magistrate  is  not  bound  by  the 
statement  of  the  respondent  as  building 
owner  that  he  is  not  ffoing  to  do  what  he  is 
obviously  going  to  do.  The  respondent 
here  proposes  to  unite  the  whole  of  these 
separate  blocks  by  a  corridor,  and  s.  77 
prohibits  him  doing  so,  because  it  enacts 
that  buildings  shall  not  be  united  unless 
and  except  they  are  wholly  in  one  occupa- 
tion or  constructed  or  intended  to  be  so. 
No  objection  is  made  to  blocks  A.  and  B., 
because  they  face  on  to  West  Hill  and 
have  an  approach  from  West  Hill.  We 
have  nothing  to  do  with  A.,  but  with  regard 
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to  B.  the  important  fact  is,  as  stated  in 
paragraph  12,  that  at  the  time  the  notice 
was  given  it  was  complete  in  its  external 
walls.  If  the  construction  shows  that  the 
blocks  are  separate  buildings  with  separate 
entrances  and  divided  by  party  walls,  they 
are  within  s.  77.  Building  means  an  in- 
ternal building  and  not  a  continuous  roof. 
One  building  in  existence  shall  not  be 
united  to  another  building  coming  into 
existence.  The  object  of  the  legislature  is 
to  prevent  the  danger  of  fire  spreading. 
The  notice  of  the  respondent  shows  that  he 

Eroposes  to  unite  block  B.  with  a  new 
uitding  he  is  going  to  erect  in  the  rear  by  a 
corridor.  There  is  no  definition  of  a  build- 
ing, but  a  corridor  connecting  two  or  more 
blocks  is  a  "  uniting."  [The  Lord  Chief 
Justice. — I  am  not  satisfied  of  that.] 
Having  avoided  the  construction  of  a  new 
street  to  this  building,  the  resi>ondent  has 
fallen  back  upon  this  corridor,  which  in 
itself  would  stop  any  fire  engine.  As  to  the 
separate  blocks,  if  they  be  seixarate  blocks 
he  has  united  them  {vide  findings  in  para- 
graphs 14  and  16  of  the  case). 

Macmorrariy  K.C.,  and  Craies,  for  the 
respondent.  —  The  proceedings  here  are 
unaer  s.  77  of  the  London  Building  Act, 
1894,  which  reproduces,  with  some  modifi- 
cations, s.  27  ot  the  Metropolitan  Buildings 
Act,  1855.  It  was  held  in  Scott  v.  Letjg 
(1877),  10  Q.  B.  p.  236  ;  41  J.  P.  773  • 
where  a  new  building  was  added  to  an  ola 
building,  the  united  building  containing 
more  than  a  certain  number  of  cubic  feet, 
that  the  united  building  was  not  within  the 
words  of  the  Act,  and  need  not  be  divided 
by  a  party  wall  •  and  James,  L.J.,  said  that 
coula  not  be  described  as  the  union  of 
existing  buildings.  Nor  can  it  be  held  that 
the  buildings  are  here  being  "  united " 
within  the  meaning  of  s.  77.  There  must 
be  two  buildings  existing  at  the  time  of  the 
juncture.  In  Woodthorjye  v.  Spencer  (1898), 
63  J.  P.  246,  Channell,  J.,  said  the  words 
"  are  constructed  or  adapted  to  be  so " 
have  reference  to  the  state  of  things  at  the 
time  of  the  uniting,  and  not  at  the  time  of 
the  original  construction.  It  does  not  apply 
to  an  erection  of  blocks  with  a  cornaor 
between  them  by  which  communication  can 
be  made  throughout.  The  facts  as  found 
by  the  learned  magistrate  are  in  the  resjjon- 
dent's  favour. 

Avory,  K.C.,  in  reply. — The  authorities 
quoted  on  behalf  of  the  respondent  have  no 
application  here.  Scott  v.  Legg^  suprcLy 
was  a  decision  upon  an  express  provision  in 
the  old  Act  that  that  applied  to  new  build - 
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ings  only.  He  referred  to  judgment  of 
Baogallay,  L.J.  Woodthorjfe  y.  Spencer, 
supra,  is  not  in  point.  It  cannot  be  now 
necessary  to  show  that  there  are  two  exist- 
ing builainsra.  Here  it  is  jjroposed  to  unite 
B.,  a  building  already  existing,  with  a 
building  about  to  be  erected  that  is  clearly 
within  s.  77  of  the  Act, 

Lord  Alverstone,  C.J.— I  do  not  think 
there  is  the  least  doubt  about  what  our 
decision  ought  to  be  in  this  case.  I  want 
to  point  out  that  s.  150  is  a  new  section  and 

fives  veiy  great  powers  indeed  to  the 
istrict  surveyor — powers  which  I  have 
no  doubt  are  exercised  as  a  rule  with  judg- 
ment and  discretion ;  but  the  district 
surveyor  is  practically  empowered  to  give 
a  decision  without  any  builaing  owner  being 
heard.  He  may  serve  a  notice  of  objection 
to  the  erection  on  the  ground  that  it  is 
going  to  be  erected  in  contravention  of  the 
Act.  If  the  builder  is  dissatisfied,  he  may, 
within  fourteen  days,  apply  to  a  jietty 
sessional  court,  who  may  make  an  order 
either  confirming  his  decision  or  otherwise. 
Therefore  the  i)ower  is  a  very  strong  power, 
and  one  that  must  only  be  exercised  in  cases 
in  which  there  is  a  clear  breach  of  the  Act. 
But  for  my  wish  to  deal  with  the  various 
iwints  which  have  been  argued  bv  Mr. 
Axxyry,  I  have  very  little.to  add  to  what  is 
said  by  the  learned  magistrate  in  paragraph 
19  of  the  case,  which,  so  far  a^  it  is  a 
question  of  fact,  I  suppose,  is  binding  on 
us  ;  and  it  seems  to  me  to  be  perfectly 
justified  by  the  evidence  before  him.  "I 
came  to  the  conclusion  that  the  respondent 
was  proix)sing  to  complete  the  whole  struc- 
ture as  a  single  building  so  as  to  avoid  any 
I)ossiblo  contravention  of  the  provisions  of 
the  said  Act,  relating  to  new  streets,  and 
that  what  the  respondent  intended  to  erect 
was  one  separate  building  distinct  in  itself 
and  not  a  union  under  one  roof  of  separate 
buildings.  I  was  of  opinion  that  s.  77 
applied  only  to  the  union  of  buildings 
which  had  in  the  first  instance  been  com- 
pletely erected  as  separate  structures,  so 
that  It  did  not  apply  to  the  union  of 
separate  buildings  in  course  of  erection  for 
the  nurixxse  of  transfonning  them  into  and 
finisning  them  as  a  single  separate  struc- 
ture." All  I  can  say  is  I  should  have  taken 
the  same  view  both  of  the  Act  and  of  these 
facts,  and  so  far  as  that  is  stated  I  wish 
to  adoi)t  it  as  bein^  my  opinion  of  what  is 
the  true  view  of  this  case.  There  are,  how- 
ever^  two  or  three  minor  considerations— 
I  will  not  say  minor  but  other  considera- 
tions— which  Mr.  Avory  has  argued,  which, 
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oat  of  respect  for  his  argument,  I  should 
wish  to  deal  with  so  far  as  they  are  material 
for  the  purposes  of  this  case.     I  do  not 
think  it  ought  to  be  assumed  in  this  case 
that  B.  was  a  completed  building.    I  think, 
to  a  certain  extent,  our  minds  have  been 
rather  embarrassed  by  the  history  of  the 
case  which  has  been  inserted,  and  I  have 
no  doubt  properly  inserted,  at  the  request 
of  the  parties,  I  suppose  in  order  that  we 
might  know  what  was  going  on,  and  in 
order  to  try  to  make  out  that  the  man  had 
done  something  which  he  had  no  right  to 
do.    He  had  a  perfect  right  to  change  his 
plans  and  alter  them,  if  by  so  doing  he 
could  legally  and  properly  avoid   a  heavy 
obligation  put  upon  him  by  carrying  out  the 
other  plans.    There  was  nothing  improper 
in  that.    The  suggestion  is  made  that  the 
man   did   this,   as   though    it  was    some- 
thing improper  or  without  sanction ;  that 
not  being  able  to  carry  out  the  scheme  that 
was  proposed  because  of  the  proper  accesis 
not  being  able  to  be  obtained  he  seeks  to 
get  over  that  difficulty,   and  if   he   does 
It,  it  would  be  a  very  wrong  thing  to  sup- 
pose that  that  man  is  not  exercising  proper 
rights    of   property    properly,    because  he 
endeavours  to  prevent  coming  under  serious 
pecuniary  obligations.    That  is  what  is  so 
often  erroneously  described  as  evading  an 
Act  of  Parliament.    It  is  no  question  of 
evading  an  Act  of  Parliament.    It  is  seeing 
how  you  can  lawfully  exercise  your  own 
rights.    I  desire  to  sav  that  I  am  by  no 
means  prepared  to  hold,  even  if  B.    had 
been  a  completed  building,  which  for  this 
purjjose  I  think  it  was  not,  there  was  any 
uniting  of  any  building  to  B.    I  only  deal 
with  this  particular  case,  but  speaking  for 
myself,  looking  at  s.  77,  I  do  not  for  one 
moment  think  that  the  words  either  include, 
or   were     intended    to   include,   as    there 
enacted,  the  putting  of  a  covered  passage 
between  two  structures.  I  think  the  uniting 
there  referred  to  is  the  uniting  spoken  of  in 
sub-ss.  (2),  (3) ;  sub-s.  (2)  being  that  they 
must  comply  with  the  Building  Acts    as 
though    they    were    one     builofing ;    and 
sub-s.  (3)  that  there  shall  be  certain  pro- 
visions to   be    made    with  regard  to  the 
openings  made   in    the   party  walls.      Of 
course,  power  may  be  given  to  a  district 
surveyor  to  say,  "  You  shall  not  connect  two 
houses  by  a  covered  way,"  but  if  that  is  to 
be  done,  it  must  be  done  in  plain  words. 
The   confusion  arises  between    using    the 
word  "united,"  which  here  has  a  technical 
sense,  with  the  word  "  connecting,"  which  is 
probably  the  proper  method  of  describing 
what  hfiks  been  done  in  this  case.    Therefore, 


67  J.  P.  296. 

80  far  as  block  B.  is  concerned,  I  ani  of 
opinion  the  magistrate  was  perfectly  right 
in  saying  there  was  no  union  or  uniting  of 
these  buildings  in  the  sense  of  s.  77,  and  it 
was  a  construction  of  a  series  of  buildings 
which  were  to  be  connected  together.  Now  I 
come  to  blocks  C,  D.,  E.,  and  F. ;  and  as  to 
that,  Mr.  Avory's  argument  was  based 
on  the  supposition  that  there  is  some  sort 
of  legal  entity  called  "  a  building."  That 
goes  a  good  deal  further  than  any  case 
decided  on  these  old  Metropolitan  Building 
Acts,  of  which  there  are  a  number.  I  have 
listened  to  him  carefully,  and  it  was,  accord- 
ing to  his  definition,  something  which  had 
outside  walls,  outside  windows,  and  a 
possibility  of  access  to  the  ground.  We 
all  know  that  when  you  get  oeyond  very 
small  limits  of  area  in  building,  you  must 
have  outside  walls  or  you  cannot  get  light, 
and  you  must  have  outside  walls  for  a 
variety  of  purposes,  and  therefore  to  say 
that  each  of  these  must  be  a  separate  build- 
ing for  the  purpose  of  s.  77  because  they 
have  not  got  external  walls,  and  because 
they  have  got  windows,  seems  to  me  to  be 
only  taking  one  of  the  common  attributes 
of  large  blocks  of  buildings  which  form  one 
connected  building,  and  saying  each  of  those 
portions  which  have  outside  walls  are  to  be 
treated  as  being  separate  buildings.  I  do 
not  know  that  I  could  wish  for  a  better 
illustration  than  1A.T.  Avortfs  own,  becaase 
he  contended  that  if  you  continued  the 
party  wall,  and  blocked  up  the  doors,  each 
of  them  would  become  separate  houses,  as 
is  the  case  in  a  terrace,  but  to  argue  from 
that  that  0.,  D.,  E.,  and  F.,  cannot  be  one 
building  because  they  have  got  these 
features  of  outside  walls  seems  to  me  to 
invert  the  process  of  reasoning  altogether 
and  to  deduce  a  conclusion  that  the  grounds 
in  no  way  support.  I  therefore  see  no 
reason  why  C,  D.,  E.,  and  F.,  as  a  new  build- 
ing should  not  be  set  up,  and  should  not  be 
connected  as  they  are  connected.  Of  course. 
I  assume  for  this  purpose  that  all  the  real 
protection  demanded  oy  the  Building  Act 
with  regard  to  the  thickness  of  party-walls, 
roofs,  and  all  those  things,  has  been  compliea 
with.  The  only  point  I  am  dealing  with  is  the 
contention  of  Mr.  Aixm/^  that  because  you 
could  by  certain  alterations  in  the  structure 
turn  C.,D.,  E.,  and  F.,  into  four  single  houses, 
therefore  when  you  build  them  you  are 
connecting  two  buildings  together.  I  there- 
fore think  for  these  reasons  that  the  decision 
of  the  magistrate  was  perfectly  right.  I 
want  to  say  for  myself,  although  I  do  not 
know  that  it  is  material  to  this  case,  and 
therefore  I  will  make  the  same  reservation 
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public  and  mental  that  my  brother  Chan- 
NELL  did,  that  I  should  certainly  come  to 
the  conclusion  that  s.  77  did  mean  the  union 
of  two  existing  and  separate  buildings, 
which  were  buut  as  such,  and  which  were 
united  within  the  meaning  of  s.  77,  and 
would  not  apply  to  additions  built  on  to 
and  connectea  with  a  previously  existing 
structure.  Whether  I  am  right  or  not  in 
that  latter  view,  which  is  a  wider  point,  I 
come  to  the  conclusion  that  on  these  facts 
the  decision  of  the  magistrate  was  perfectly 
right. 

Wills,  J. — I  agree ;  and  I  do  not  wish  to 
add  anything. 

Channell,  J. — I  also  do  not  wish  to  add 
anjrthing. 

Ajypeal  dismissed. 

Solicitor  for  the  appellants :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondent :   Leggatt, 
Rubinstein  &  Co. 
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May  18,  1903. 

Rex  V,  Slater,  Ex  ]Hirte  Bowler. 

Public  Health — Conviction  for  constructing 
and  laying  out  new  street  contrary  to 
byelaw  —  Certiorari.  —  Conviction  bad 
for  uncertainty — Conviction  for  more 
than  one  offence-^ummaiy  Jurisdic- 
tion Act,  1848  (11  &  12  Vict.  c.  43), 
s.  10. 

The  appellant  was  convicted  for  neglecting 
to  comply  with  a  notice  sj)ecifyina  cer- 
tain matters  in  respect  of  which  the 
laying  out  or  constriiction  of  certain 
streets,  were  in  contravention  of  the  bye- 
laws  relating  to  new  streets. 

Held,  that  the  conviction  must  be  quashed, 
in  tfutt  it  was  either  for  more  than 
one  offence  contrary  to  the  Summary 
Jurisdiction  Act,  1848,  or  was  void  for 
uncertainty. 

Rule  nisi  to  justices  for  the  borough  of 
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Grantham  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  bring  up  and 
quash  a  conviction  whereby  the  Rev.  George 
Benson  Bowler  was  convicted  of  laying  out 
certain  streets  within  the  said  borough 
contrary  to  a  byelaw  as  regards  width  and 
construction,  and  neglecting  to  comply  with 
a  notice  in  writing  specifying  certain  matters 
in  respect  of  which  the  laying  out  or  con- 
struction of  the  said  streets  were  in  contra- 
vention of  the  said  byelaw,  and  requiring 
him  to  set    them  ri^ht,  on    the   grounds 

(1)  that  the  said  conviction  was  bad  on  the 
tace  of  it  in  that  it  omits  to  show  any  jurisdic- 
tion on  the  part  of  the  justices  to  make  it ; 

(2)  that  it  was  a  conviction  upon  an  infor- 
mation and  complaint  for  more  than  one 
offence  contrary  to  s.  10  of  the  Summary 
Jurisdiction  Act,  1848  ;  (3)  that  the  justices 
exceeded  their  jurisdiction  in  convicting  the 
said  G.  B.  Bowler  of  the  offence  alleg^  in 
the  said  information  and  complaint. 

The  conviction  sought  to  be  quashed  was 
as  follows : 

"  In  the  borough  of  Grantham. 

"Before  the  court  of  summary  jurisdic- 
tion sitting  at  the  Guildhall  in  the  said 
borough. 

"The  16th  day  of  June,  1902.  Georee 
Benson  Bowler,  of  151,  Dudley  Road,  in  the 
said  borough,  retired  Baptist  Minister 
(hereinafter  called  the  defendant)^  is  this 
day  convicted  for  that  he^  within  six  calen- 
dar months  last  past,  within  the  borough 
aforesaid,  being  a  person  who  had  laid  out 
certain  streets,  to  wit,  streets  named 
Victoria  Street  and  Stamford  Street  on  land 
situate  in  Springfield  Road  (formerly  known 
as  Brickfield  Kiln  Lane)  in  the  parish  of 
Spittle^te  within  the  said  borough,  uiilaw- 
fuUy  did  offend  against  a  certain  byelaw 
made  by  the  mayor,  aldermen  and  burgesses 
of  the  borough  of  Grantham,  acting  by  the 
council  as  the  urban  sanitary  authority,  and 
duly  confirmed,  with  respect  to  the  level, 
width  and  construction  of  new  streets  in 
the  said  borough  of  Grantham,  and  did 
neglect  to  com  my  with  a  certain  notice  in 
writing  dated  December  10th  last  jiast, 
received  by  him  from  Francis  Joseph  Morris, 
borough  surveyor,  specifying  certain  matters 
therein  mentioned  in  respect  of  which  the 
laying  out  or  construction  of  the  said  streets 
was  in  contravention  of  the  said  byelaws 
relating  to  new  streets,  and  rotjuiring  him, 
the  said  George  Benson  Bowler,  within  two 
calendar  months  from  the  date  of  the  said 
notice,  to  do  the  works  therein  specified 
which  had  been  omitted  by  him,  the  said 
George  Benson  Bowler,  to  be  done  contrary 
to  the  form  of  the  said  byelaws  and  to  the 
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form  of  the  statute  in  such  case  made  and 
provided. 

'*  And  it  is  adjudged  that  the  defendant 
for  his  said  offence  do  forfeit  and  pay  the  sum 
of  £5,  and  also  do  further  pay  the  sum  of . 
bs,  for  costs. 

^'  And  in  default  of  payment  it  is  adjud^ 
that  the  sums  due  under  this  adjudication 
be  levied  by  distress  and  sale  of  the  defen- 
dant's goods,  and  in  default  of  sufficient 
distress,  that  the  defendant  be  imprisoned 
in  his  Majesty's  prison  at  Lincoln,  and 
there  kept  for  the  space  of  two  months 
unless  the  said  sums  and  all  costs  and 
charges  of  the  said  distress  and  commitment 
and  of  his  conveyance  to  the  said  prison  be 
sooner  paid." 

Macmorran,  K.C.  (>yith  him  Wills), 
showed  cause. — The  conviction  is  good.  By 
the  Summary  Jurisdiction  Act,  only  one 
offence  must  be  included  in  the  information, 
and  there  ought  to  be  onljr  one  offence  stated 
in  the  conviction.  In  this  case  the  justices 
have  found  certain  facts  which  they  speak 
of  as  one  offence.  This  is  not  a  case  where 
the  justices  have  not  apprehended  the  law, 
but  they  have  adjudged  the  defendant  to  be 
guilty  of  an  offence  against  a  byelaw.  Mere 
omission  could  be  amended  under  the 
Quarter  Sessions  Act,  1849  (12  &  13  Vict, 
c.  45, 8.  7). 

B.  C  Glen  in  support  of  the  rule. — The 
conviction  is  bad  on  the  face  of  it,  "  laying 
out"  and  "constructing"  are  entirely 
different  matters  and  cannot  be  included  as 
one  offence  in  the  conviction.  The  conviction 
must  state  exactly  what  the  offence  is.  It 
was  decided  in  Cotterill  v.  LemjyrUre  (1890), 
24  Q.  B.  D.  634  ;  54  J.  P.  583^  that  where  a 
statute  or  byelaw  creates  two  distinct  offences 
and  provides  the  same  penalty  for  both,  an 
information  or  conviction  stating  the  offence 
in  the  alternative  as  contrary  to  the  statute 
or  byelaw  is  insufficient.  The  finding  here 
of  the  justices  is  ambiguous  as  to  what  was 
the  offence.  Reference  cannot  be  made  to  the 
notice,  as  that  refers  to  "  laying  out "  only, 
and  therefore  does  not  correspond  with  the 
conviction.  To  support  this  conviction 
the  court  here  must  nnd  that  the  defendant 
had  in  fact  "  constnicted  "  as  well  as  "  laid 
out."  But  construction  is  not  in  the  notice 
and  there  is  no  evidence  of  it. 

Lord  Alverstone,  C.J.— I  am  of  the 
opinion  that  this  conviction  cannot  be 
supported.  I  thought  at  first  it  depended 
upon  what  view  the  justices  took  of  the 
facts,  that  it  was  a  "  construction  "  and  not 
a  "laying  out."  But  there  are  serious 
objections  to  this  conviction.    The  convic- 
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tion  states  that  Mr.  Bowler  did  "  neglect  to 
comply  with  a  certain  notice  in  writing 
received  by  him  from  the  borough  surveyor 
specifying  certain  matters  therein  mentioned 
in  respect  of  which  the  laying  out  or  con- 
struction of  the  said  streets  was  in  contra- 
vention of  the  bjrelaws  relating  to  new 
streets,  and  requiring  him  within  two 
calendar  months  of  the  said  notice  to  do 
works  therein  specified  which  had  been 
omitted  by  him  to  be  done,  contrary  to  the 
form  of  the  said  byelaws  and  to  the  form  of 
the  statute  in  such  case  made  and  provided." 
As  is  pointed  out  in  Palejr  on  Convictions, 
there  must  be  one  conviction  for  one  offence, 
and  it  is  quite  uncertain  on  the  face  of  this 
conviction  whether  it  is  for  "  laying  out "  or 
"  constructing  "  a  new  street  contrary  to  the 
byelaws.  It  is  urged  that  that  defect  can 
be  cured  by  looking  at  the  notice  referred  to 
in  the  conviction,  but  that  notice  refers 
only  to  construction,  and  does  not,  there- 
fore, accord  with  the  conviction.  It  seems 
to  me,  therefore,  that  the  conviction  is  open 
to  two  serious  objections.  First,  that  the 
words  read  in  a  natural  way  reter  to  two 
offences — "  laying  out "  and  "  constructing," 
and  secondly,  that  if  you  refer  to  the  notice, 
it  is  bad  for  uncertainty,  and  there  is  no 
finding  that  the  justices  could  have  con- 
victed for  "  constructing  "  at  all. 

Wills,  J.— I  think  it  is  clear  that  the 
conviction  ou^ht  to  show  the  facts  which 
empower  the  local  authority  to  give  notice 
of  the  contravention  of  the  byelaw.  The 
conviction  says  that  Mr.  Bowler  acted  in 
contravention  of  the  byelaw,  but  the  con- 
viction does  not  set  out  the  notice 
sufficiently,  or.  rather,  there  is  a  misdescrip- 
tion of  it,  and  even  if  that  misdescription 
were  corrected,  it  would  emphasize  the  want 
of  particularity  in  the  recitals  of  the  con- 
viction, as  the  notice  would  not  then  agree 
with  the  conviction. 

Channell,  J.— I  agree.  I  think  the 
conviction  ought  to  show  that  the  notice  is 
one  which  could  be  given  under  the  byelaw, 
and  must  specify  the  previous  breach  of  the 
byelaw  which  justified  the  giving  of  the 
notice.  I  am  therefore  of  opinion  that  as 
the  conviction  fails  to  show  this  it  is  insuffi- 
cient and  ought  to  be  quashed. 

Ride  absolute. 

Solicitors  for  appellant :  Routh,  Stacey 
and  Castle  for  Henry  Thompson  &  Sons, 
Qrantham. 

Solicitors  for  respondent :  Sharpe,  Parker 
&  Co.  for  A.  H.  Malim,  Grantham. 
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Rex  V,  Druhhond   and   Others,  Ex 
parte  Saunders. 

67  J.  P.  300. 

KING'S  BENCH  DIVISION. 


Mat/  20,  1903. 

Rex  V,  Drummond  and  Others,  Bx  parte 
Saunders. 

Certiorari  —  Justices  —  Appointment  of 
clerk— Ministerial  or  judicial  act. 

The  justices  of  Carmarthen^  a/cting  for  the 
St.  Clears  petty  sessional  diviMon, 
made  an  order  whereby  it  was  resolved 
that  a  certain  solicitor  should  be  aj)- 
fxnnted  joint  clerk  of  the  petty  ses- 
sional division  with  the  then  acting 
clerk  of  such  division^  such  solicitor  to 
receive  no  salary  during  the  period  of 
the  joint  appointnientj  but  ujxm  the 
death  or  resignation  of  the  existing 
clerk  the  said  solicitor  as  survivor  wa^ 
to  be  sole  clerk  of  the  said  petty  sessional 
division  at  th^  salary  and  subject  to 
the  same  conditions  as  the  then  existing 
clerk. 

Held,  that  such  order  of  the  justices  could 
not  be  questioned  by  certiorari^  as  the 
ajTixnntment  of  a  clerk  by  the  justices 
was  a  ministerial  and  not  a  jiidici<il 
act 

Rule  nisi  calling  upon  the  justices  for 
the  city  of  Carmarthen  to  show  cause 
why  a  writ  of  certiorari^  should  not  issue 
to  remove  into  court  an  order  of  the  jus- 
tices that  one  Cecil  Hubert  Morgan 
Griffiths,  solicitor,  Carmarthen,  should  be 
appointed  joint  clerk  of  the  St.  Clears 
petty  sessional  division  with  William 
Morgan  Griffiths,  the  existing  clerk,  the 
said  Cecil  Hubert  Mor^n  Gnffiths,  how- 
ever, during  the  said  joint  appointment  to 
be  unsalaried,  but  upon  the  death  or 
resignation  of  the  said  William  Morgan 
Griffiths  the  said  Cecil  Hubert  Morgan 
Griffiths  as  survivor  to  be  sole  clerk  of  the 
petty  sessional  division  at  the  same  salary 
and  subject  to  the  same  conditions  as  those 
for  the  time  being  then  payable  and  ap- 
plicable to  the  said  William  Morgan 
Griffiths  upon  the  following  grounds  : 

1.  That  the  order  of  the  justices  was  not 
made  at  special  sessions. 

2.  That  the  justices  had  no  power  to  ap- 
point a  clerk,  his  salary  to  taike  effect  m 
the  future,  there  being  an  existing  salaried 
clerk. 
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3.  That  the  justices  had  no  power  to  fix 
the  salary  which  is  to  take  effect  in  the 
future. 

ff,  Avonfy  K.C.  {BaUhache  with  him), 
for  the  justices,  showed  cause.  Certiorari 
will  not  lie  in  this  case.  The  justices  have 
appointed  a  son  to  hold  office  jointly  with 
his  father,  who  is  the  existing  clerk  to  the 
petty  sessional  division,  but  he  is  not  to 
receive  any  salary  durinc  the  tenure  of  the 
j oin t  appointment.  On  the  death  or  resigna- 
tion of  his  father  he  is  to  take  his  place 
and  emoluments.  This  is  a  ministerial  and 
not  a  judicial  act.  He  referred  to  Short  and 
Mellor's  Crown  Office  Practice  (ed.  1890), 
p.  115.  He  referred  to  the  Justices  Clerks 
Act,  1877  (40  &  41  Vict.  c.  43). 

Eoskilly  K.C.  (Harold  Simmons  with 
him),  in  support  of  the  rule.— The  -justices 
had  no  jurisdiction  to  make  any  such  order, 
and  certiorari  will  lie.  He  referred  to 
Handcock  v.  Somes  (1859),  28  L.  J.  M.  C. 
196  ;  23  J.  P.  662.  Where  justices  sitting 
as  justices  have  a  discretion,  then  the  act 
done  in  pursuance  of  that  discretion  is  a 
judicial  act.  That  is  the  effect  of  Lord 
Campbell's  judgment  in  that  case.  In  the 
ca«e  of  In  re  the  Constables  of  Hipj^erholme'- 
cvm-Brighmse  (1847),  5  D.  &  L.  79,  it  was 
held  that  a  certiorari  would  lie  to  bring  up 
the  appointment  of  two  constables  made  by 
the  justices  at  petty  sessions.  He  referred 
to  jfe.  V.  Aberdare  Canal  Co.  (1850), 
14  Q.  B.  854. 

Lord  Alverstone,  C.J. — I  am  of  opinion 
that  an  order  of  justices  as  to  the  appoint- 
ment of  clerk  to  a  petty  sessional  aiyision 
is  not  the  subject  of  a  certiorari.  It  is  not 
a  judicial  act.  It  is  true^  of  course,  that 
they  exercise  a  discretion  m  such  matters, 
but  there  is  no  decision  which  ^oes  to  the 
length  of  sayinj^  that  all  discretionary  acts 
are  therefore  judicial  acts  and  can  be 
removed  into  this  court  by  writ  of  certiorari 
in  order  to  be  quashed.  The  application 
for  this  rule  must  therefore  fail. 

Wills  and  Channell,  JJ.,  concurred. 
Rule  discharged. 

Solicitors  for  the  applicants  :  Milner  & 
Bickford. 

Solicitors  for  the  justices  :  Welder, 
Roberts  &  Co. 
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May  20,  1903. 

Francis  v.  Fisher. 

Copyright— Sale  of  pirated  music— Music 
at  private  house- Sworn  information — 
Order  to  seize  —  Search  warrant  — 
Musical  (Summary  Proceedings)  Copy- 
right Act,  1902  (2  Edw.  7,  c.  15),  s.  1. 

A  sworn  information  was  laid  before  a 
magistrate  that  at  a  private  house 
pirated  copies  of  a  musical  work  within 
the  meaniiig  of  «.  1  of  the  Musical 
{Swmmary  Proceedings)  Copyright  Act. 
1902  (2  Edw.  7,  c.  15),  were  being  sold 
privately^  and  that  tJie  applicants  were 
registered  oumers  of  the  copyrights  of 
which  some  of  the  pirated  copies  were 
infringements,  and  the  applicants  asked 
for  an  order  wnder  s.  \  of  the  Act, 
authorisina  a  constable  to  seize  the 
copies  without  warrant.  The  magis- 
trate was  satisfied  that  there  was 
reasonable  (frovmd  for  believing  that 
pirated  copies  of  musical  works  within 
the  section  of  the  copyrights  of  which 
the  api^licants  were  the  owners,  were 
bein^  sold  at  the  private  house,  but 
declvned  to  make  the  order,  being  of 
opinion  that  he  had  no  power  to 
authorise  a  constable  to  enter  a  private 
house  to  seize  without  a  warrant,  and 
that  if  he  made  such  order,  it  toould 
confer  no  authority  on  the  constable  to 
enter  a  private  house,  and  thus  woidd 
be  either  inoperative  or  induce  a  con- 
staMe  to  commit  an  illegal  act. 

Held,  that  an  order  might  be  made  in  the 
terms  of  the  section  though  the  section 
gave  no  power  to  issue  a  search  vxirrant, 
and  the  sale  was  not  by  a  hawker  or 
the  like  in  a  public  pla^e. 

Case  stated  by  E.  T.  d^Eyncourt,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis  sitting  at  the  Clerkenwell 
police  court. 

At  the  Clerkenwell  police  court  on 
December  18th,  1902,  a  sworn  information 
was  laid  before  me  on  behalf  of  the  appel- 
lants under  the  Musical  (Summary  Proceed- 
ings) Copyright  Act,  1902  (2  Edw.  7,  c.  15), 
s.  1,  that  at  a  private  house  situate  and 
known  as  No.  102,  Compton  Passage,  Comp- 
ton  Street,  Clerkenwell,  within   the   said 
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metropolitan  police  district,  pirated  copies 
of  musical  works  (within  the  meaning  of  the 
said  section)  were  being  sold  privately,  and 
that  the  appellants  were  tne  registered 
owners  of  the  copyrights  of  which  some  of 
the  said  pirated  copies  are  infringements, 
and  I  was  asked  to  make  an  order  authoris- 
ing a  constable  to  seize  the  said  copies 
without  warrant,  and  to  bring  them  before 
the  court  under  the  power  conferred  by  the 
said  section  enabling  me  thereto.  I  was 
satisfied  by  the  evidence  before  me  that 
there  was  reasonable  ground  for  believing 
that  pirated  copies  of  musical  works  (within 
the  meaning  of  the  said  section)  of  the 
copyrights  of  which  the  appellants  were  the 
owners  were  being  sold  at  the  said  private 
house. 

I  declined  to  make  the  order  prayed  for, 
being  of  opinion  that  under  the  said  section 
I  have  no  power  to  authorise  a  constable  to 
enter  a  private  house  to  seize  without  a 
warrant,  and  that  if  I  made  such  order,  it 
would  confer  no  authority  on  a  constable  to 
enter  a  private  house,  and  would  be  either 
inoperative  or  induce  a  constable  to  commit 
an  ille^l  act. 

I  arrived  at  this  decision  on  the  following 
grounds  : 

(a)  That  the  wording  of  the  section 
seemed  directed  to  stopping  the  sale  of  such 
pirated  works  by  hawkers  in  the  streets,  for 
which  purpose  the  obtaining  of  an  iiyunc- 
tion  would  be  too  cumbrous  a  proceeding 
and  take  too  long. 

(b)  That  there  were  no  words  justifying  a 
constable  in  entering  a  private  house  or 
a  magistrate  in  making  an  order  which 
might  be  so  interpreted. 

The  question  upon  which  the  opinion  of 
the  court  is  desired,  is  whether  I,  the  said 
magistrate,  upon  the  above  statement  of 
facts,  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

E.  T.  d'Eyncourt. 

The  Musical  (Summary  Proceedings) 
Copyright  Act,  1902  (2  Edw.  7,  c.  15),  s.  1, 
enacts  :  "  A  court  of  Summary  Jurisdiction 
upon  the  application  of  the  owner  of  the 
copyright  in  anjr  musical  work,  may  act  as 
foUows.  If  satisfied  by  evidence  tluit  there 
is  reasonable   ground    for   believing   that 

Eirated  copies  of  such  musical  work  are 
eing  hawked,  carried  about,  sold,  or  offered 
for  sale,  may  oy  order  authorise  a  constable 
to  seize  such  copies  without  warrant  and  to 
bring  them  before  the  court,  and  the  court, 
on  proof  tiiat  the  copies  are  pirated,  may 
order  them  to  be  destroyed,  or  to  be  delivered 
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up  to  the  owner  of  the  copyright  if  he  makes 
application  for  that  delivery. 

ScruttoTij  K.C.,  and  ff.  Cohen  for  the 
appellant.  —  The  question  in  this  case  is 
whether  the  magistrate  ought  to  have 
granted  a  search  warrant  with  regard  to  a 
private  house  where  the  pirated  music  is 
said  to  have  been  stored.  There  are  a  large 
number  of  cases  in  which  search  warrants 
can  be  granted  by  the  magistrate,  such  as 
prevention  of  cruelty  to  children,  in  coinage 
cases,  etc.  But  even  if  there  are  no  words 
in  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  yet  by  s.  I  of  that  Act 
the  constable  is  autnorised  to  seize  such 
copies  without  a  warrant  under  an  order 
made  by  a  magistrate  under  that  section ; 
therefore,  when  the  legislature  authorises  a 
magistrate  to  make  an  order  under  which  the 
constable  can  seize  pirated  copies  without  a 
warrant,  it  also  authorises  the  constable  to 
do  such  acts  as  may  be  necessary  to  carry 
out  such  an  order. 

ff,  Sutton  for  the  magistrate. 

J).  Warde  for  the  owners  of  the  pirated 
copies. 

Thb  Lord  Chief  Justice.— I  think  this 
case  must  go  back  to  the  magistrate,  but  as 
the  case  is  important,  I  should  like  to 
express  my  reason  for  coming  to  that 
decision.  I  pointed  out  when  we  gave  judg- 
ment in  the  previous  case  of  Ex  parte 
Francis  (1903),  67  J.  P.  153,  that  this 
statute  gave,  under  s.  2,  which  was  then 
before  us,  very  valuable  rights  to  the  owners 
of  musical  copyrights,  and  allowed  them  to 
interfere  with  the  property  of  other  people 
and  without  the  usual  process  of  the  law.  I 
mention  that  subject  because  it  has  been 
erroneously  suggested  that  the  effect  of  our 
decision  was  to  bring  the  Act  to  nothing. 
The  effect  of  that  decision  was  exactly  the 
contrary.  It  points  out  how  oroceeaings 
could  he  taken  and  how  specisu  privileges 
were  given  under  this  Act,  which  would 
protect  the  copyright  in  music.  Now  that 
proceedings  are  taken  before  the  magistrate 
under  the  first  section,  Mr.  Scrutton  very 
fairly  admitted  that  he  wanted  to  get  a 
decision  from  us  that  an  order  in  the  terms 
of  the  first  section  would  be  equivalent  to 
the  terms  of  a  search  warrant.  It  is  in 
that  respect  that  I  think  it  very  important 
that  the  true  state  of  things  should  be 
pointed  out  When  we  are  dealing  with 
criminal  law  or  a  branch  of  criminal  law,  or 
with  a  quasi-criminal  offence,  it  is  most 
important  if  we  are  supposed,  or  the  judge 
or  the  court  is  supposea  to  go  contrary  to 
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the  principles  of  statutorv  or  common  law, 
that  we,  or  the  judge,  or  the  court  should  go 
b^  the  statute  in  Question.    There  is  no 
nght  to  complain  of  our  decision  founded 
on  the  plain  words  of  an  Act  of  Parliament, 
on  the  ^ound  that  it   does   not   go   far 
enough,  if  persons  drawing  up  the  Act  of 
Parliament  will  not  take  pains    to   have 
ordinary  questions   of  criminal  law  dealt 
with  on  the  face  of  that  Act  of  Parliament. 
In  this  case,  what  is  asked  for  in  the  major 
proposition  of  Mr.  Scrutton^  is  a   search 
warrant.      Search  warrants   are  perfectly 
well  known  things.    They  exist  in  fifteen  or 
twenty  Acts  of  Parliament,  and  they  are 
well  known,  and  they  proceed  with  certain 
formalities  to  give  certain  rights.    If  the 
persons  who  are  minded,  very  justly  minded, 
and  prudently  minded,  to  protect  that  class 
of  property,  desire  to  get  the  benefit  of  a 
search  warrant,  they  must  either  make  it 
appear  on  the  face  oi  the  Act  of  Parliament, 
or  they  must  show  th^t  the  language  of  the 
Act    of    Parliament    puts   the    court   or 
magistrate  who  has  to  administer  the  law 
into  the  same  position  as  if  he  were  asked 
to  grant  a  search  warrant.    The  words  of  this 
statute  arc  made  to  authorise  a  constable  to 
seize  such  copies  without  a  warrant.    It  is 
obviously  in  the  same  line  of  thought  that  I 
discussed  in  the  previous  ca^je  ;  there  may  be 
many  cases  in  which  music  is  being  hawked, 
carried  about,  offered  for  sale,  when  it  could 
be  seized  under  ordinary  circumstances  with- 
out a  search  warrant  and  without  the  need 
of  entry   for   which   a  search  warrant  is 
necessary.     I  do  not   suggest  that  these 
words  "sold"  or  "offered  for  sale"  are  con 
fined  to  the  sale  by  the  hawkers  in  a  street. 
I  think  in  the  course  of  the  argument  in 
the  other  case,  I  pointed  out  it  was  not 
so ;  that  part  of  the  reason  why  we  came 
to   the    aetermination   we    did    come   to 
was  that  certain  search  might  be  neces- 
sary before  the  music  could  be  destroyed, 
but   I   am  clearly  of    opinion  that  these 
words    are    not    sufficient    to    enable    us 
to    direct    the    magistrate    that    he    can 
authorise  the  constable  to  enter  into  the 
premises  and  trespass  upon  them  as  though 
there  had  been  a  search  warrant    On  the 
other  hand,  the  minor  claim  of  Mr.  Scrutton 
was  that  the  magistrate  should  give  the 
order  for  what  it  is  worth.    I  can  conceive 
many  cases  in  which  the  constable^  would 
be  able  to  protect  property  by  having  the 
order  to  seize,  without  conferring  upon  him 
the  power  ot  a  search  warrant,     i  think, 
therefore,  the  case  must  go  back  with   a 
direction   to  the  ma^strate  to   issue   the 
order  under  the  section,  and  what  powers 


MAGISTERIAL  CASES. 


F&AKCI8  V.  Fisher. 

there  are  under  such  warrant  or  order,  we 
will  consider  when  the  question  arises.  I 
only  mention  it,  because  I  remember  that  a 
discussion  took  place  yesterday.  It  is  con- 
templated to  amend  this  Act  of  Parliament 
by  making  its  provisions  more  stringent.  I 
do  hope  that  the  persons  advising  those 
most  worthy  people  who  want  to  protect 
musical  copyright  will  have  their  views 
drafted  by  somebody  who  at  any  rate  has 
some  elementary  knowledge  of  criminal  law, 
and  will  direct  the  magistrates  what  rights 
and  powers  are  intendea  to  be  conferred.  I 
say  tnat,  not  because  I  mind  observations 
being  made  as  to  what  the  effect  of  our 
decisions  is,  but  that  people  without  any 
knowledge  of  the  criminal  law  may  not 
put  down  expressions  which  the  court  will 
nave  to  construe.  I  think  the  case  should 
go  back  to  the  magistrate. 

Wills,  J. — ^I  am  of  the  same  opinion  and 
have  nothing  to  add. 

Channell,  J. — I  agree.  I  think  the  only 
point  we  have  before  us  is  whether  the 
expression  "  offered  for  sale "  is  limited  to 
some  such  wav  as  the  magistrate  seems  to 
suggest,  namely,  sale  in  a  public  place.  I 
do  not  think  it  is  only  in  a  pubUc  place. 
The  magistrate  may  authorise  tne  constables 
to  seize  the  copies,  and  I  suppose  the  order 
would  recite  that  whereas  he  had  been  satis- 
fied upon  the  evidence  that  such  copies  were 
being  offered  for  sale  at  a  certain  place,  and 
there  was  authority  to  seize  those  copies,  he 
could  seize  those  copies  not  in  that  place 
onlv,  but  seize  those  copies  wherever  he 
finds  them.  But  it  does  not  involve  that 
the  statute  must  authorise  the  magistrate  to 
order  a  search  warrant  or  give  power  to  a 
constable  to  enter  a  place  to  use  it.  How 
he  would  use  it,  is  for  nim  to  consider  when 
he  has  got  it. 

Appeal  allowed. 

Solicitor  for  the  appellant :  Philip  J. 
Rutland. 

Solicitor  for  the  magistrate :  Solicitor  to 
the  Treasury. 

Solicitors  for  the  owner  of  the  pirated 
copies :  Cowl  k  Co. 
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Tendbing  Union  v.  Ipswich  Union. 

Poor  law  —  Settlement—Pauper  lunatic- 
Servant  —  Irremovability  —  Break  of 
residence — Animus  revertendi  to  house 
of  mistress — Determination  of  mistress 
not  to  receive  her  ajjain— No  knowledge 
of  such  determination  by  pauper. 

The  pavper  Iwnatic^  who  had  been  deserted 
by  ner  parents^  toas  sent  by  the  Great 
Yarffumth  Union  to  a  home  forfeeble- 
mmded  girls  at  Ipswich,  She  after- 
taards  went  into  service  at  Weeley  in  the 
appellaait  union  and  a4:quired  a  sto^tus 
of  irremovability  in  that  union.  Her 
mcUadv  becoming  more  pronounced^  she 
dedred  to  return  to  the  home.  Her 
*  mistress  had  determined  to  get  rid  of 
her,  but  did  not  communicate  thts 
decision  to  the  servant.  The  seryamt, 
on  leaving  Weeley ,  expressed  a  desire  to 
return  there  to  the  service  of  her  former 
mistress  after  being  cured  at  the  horns. 
On  arrival  at  the  home,  she  became 
incurahly  insane  and  incapoMe  of 
exercising  any  choice  as  to  her  residence. 

Held,  that  there  was  such  a  break  of  resi- 
dence CIS  to  destroy  her  status  (^  irre- 
movahility  in  the  Tendring  Union, 

Case  stated  by  the  Recorder  of  Ipswich. 

Appeal  against  an  order  of  the  Quarter 
sessions  for  the  borough  of  Ipwich,  con- 
firming an  order  of  the  Ipswich  borough 
justices,  abjudicating  the  cnargeability  tor 
the  maintenance  of  a  pauper  lunatic  named 
Ellen  Betts,  alias  Ann  Nellie  Betts,  to  be 
with  the  Tendring  Union,  on  the  ground 
that  the  pauper  lunatic  was,  at  the  time  of 
her  removal  to  the  Ipswich  Borough  Asylum 
on  March  22nd,  1901,  irremovable  from  the 
parish  of  Weeley  within  the  said  appellant 
union. 

The  considered  judgment  of  the  recorder 
sets  out  Uie  facts  as  follows :  Ellen  Betts, 
the  pauper,  was  bom  in  Yarmouth  in  1881, 
and  a  few  years  after  was  abandoned  by  her 
parents,  and  in  1898,  was  sent  by  the 
guardians  of  the  Qreat  Yannouth  Union  to 
a  home  for  weak-minded  girls  at  Ipswich, 
to  be  trained  for  domestic  service.  In  1899, 
a  place  was  found  for  her  by  the  authorities 
of  tibe  home,  and  in  July  of  that  year  she 
went  as  domestic  servant  to  Mrs.  Thoipe  at 
Weeley,  in  the  Tendring  Union,   ana  she 
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remained  in  Mrs.  Thorpe's  service  there 
with  the  exception  ojf  a  week's  holiday  at  the 
Ipswich  home  till  March  14th,  1901,  when 
Mrs.  Thorpe  took  her  back  to  the  Ipswich 
home.  I  find  on  the  evidence  that  oy  her 
residence  at  Weeley  for  more  than  a  year, 
she  had  acquired  a  status  of  irremovability 
in  the  Tendring  Union.  Was  there  then  a 
break  of  residence  such  as  to  destroy  this 
status  of  irremovability  ?  She  had  all  along 
been  excitable  and  weak-minded,  and  her 
state  became  worse  in  that  respect  as  time 
went  on,  and  particularly  in  the  first  fort- 
night of  March,  1901.  A  medical  man 
(Mr.  Foster)  who  attended  her  in 
February  and  till  March  9th,  was  called  as 
a  witness,  and  stated  that  she  was  suffering 
from  a  disordered  liver  and  a  violent  bilious 
attack,  but  that  her  heart,  which  she  com- 
plained of,  was  sound,  and  thoup^h  she  was 
nervous,  she  was  certainly  not  insane^  and 
he  added  that  she  expressed  a  wish  to 
return  to  the  home  at  Ipswich,  and  said 
that  if  she  got  well  she  would  come  back. 
It  also  appeared  that  during  the  fortnight, 
her  memory,  always  weak,  had  become 
worse,  and  that  on  one  occasion  she  was 
delirious  at  night.  In  consequence  of  her 
state,  Mrs.  Thorpe  determined  to  take  her 
back  to  the  home  at  Ipswich.  The  girl 
nrepared  her  things  for  the  journey,  and 
Mrs.  Thorpe  packed  them,  and  on  the 
morning  of  the  14th,  took  her  to  the  railway 
station  and  thence  to  Ipswich,  where  a  cab 
met  them  to  take  her  to  the  home,  and 
on  getting  into  it  she  asked  Mrs.  Tnorpe 
whether,  if  she  got  better,  she  might  not 
come  back.  Mrs.  Thorpe  also  proved  that 
when  the  girl  left  Weeley,  she  knew  she  was 
going  to  Ipswich  and  seemed  quite  glad  to 
go,  as  she  said  the  matron  there  was  the 
only  person  who  could  do  her  good.  After 
her  arrival  at  the  home,  she  became  much 
worse,  and  the  next  day  was  hopelessly 
insane  and  incapable  of  exercising  a  choice 
as  to  her  residence,  and  I  believe  she  has 
remained  in  the  same  state  ever  since.  On 
March  22nd  she  was  duly  removed  to  the 
Ipswich  Pauper  Lunatic  Asylum,  and  is 
there  now.  The  question  is,  was  her 
removal  to  Ipswich  a  break  of  her  residence 
at  Weeley  1  If,  having  the  capacity  to 
choose,  she  did  choose  to  go  to  Ipswich  to 
live  in  the  house  there,  there  would  be  a 
break  of  the  residence  at  Weeley  ;  not  so, 
however,  if  (1)  she  was  incapable  of  exercis- 
ing a  choice  as  to  going  back  to  the  home, 
or  (2)  if  she  meant  her  absence  to  be  only 
temijorary  and  intended  to  return.  As  to 
the  first  of  these  alternatives,  I  have  to  find 
whether,  in  the  words  of  Blackburn,  J.,  in 
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R  V.  Whitby  Union  (1870),  L.  R.  5  Q.  B., 
at  p.  331,  she  had,  when  removed  from 
Weeley,  "  no  intention  one  way  or  the  other, 
no  intention  to  change  her  place  of  residence, 
and  no  intention  to  keep  it,  being  incapable 
of  using  any  choice  in  the  matter."  How 
can  I,  m  the  face  of  the  evidence  of  the 
medical  man  (Mr.  Foster)  and  Mrs.  Thorpe, 
which  I  have  mentioned  above,  say  that  she 
had  no  intention  or  that  she  was  incapable 
of  exercising  any  independent  choice  as  to 
the  place  of  her  residence  ?  (E.  v.  Bruce, 
[1892]  2  9.  B.  136).  I  find  that  from  her 
first  coming  to  Weeley,  she  was  weak- 
minded  and  showed  symptoms  of  .  slowly 
approaching  insanity.  That  during  the 
latter  part  of  her  residence  there,  and 
particularly  during  the  last  fortnight  of  it, 
these  symptoms  became  more  acute,  but 
that  when  she  left  Weeley,  she  was  mentally 
capable  of  exercising,  and  did  exercise  a 
choice  as  to  her  return  to  the  home,  and 
that  after  her  return  to  the  home,  the  crisis 
came,  and  she  became  finally  insane  owing 
probably  to  the  excitement  of  the  journey 
and  of  the  return  itself.  As  to  the  second 
of  the  above-mentioned  alternatives,  did  she 
intend  her  absence  to  be  temporary  and 
to  return  when  she  got  well  ?  Mrs. 
Thorpe  had  made  up  her  mind  to  get  rid  of 
her^  out  she  never  told  her  so,  and  I  am 
satisfied  that  the  girl  believea  that  the 
matron  would  make  her  right,  and  that  she 
could  then  return  to  Weeley  and  meant  to 
do  so.  It  may  be  said  that  in  fact  there 
was  no  home  for  her  to  return  to  (R.  v. 
Glos9(yp  Union  (1866),  L.  R.  1  Q.  B.  227),  but 
in  B,  V.  St  Ives  Union  (1872),  L.  R.  7  Q.  B. 
467,  Blackburn,  J.,  points  out  that  he  did 
not  mean  to  say  in  the  Glossop  Case  that  a 
residence  to  return  to  was  essential,  but 
only  that  it  was  an  element  in  considering 
whether  there  was  an  aninvus  revertendt. 
The  case  of  H.  v.  St  Leonardos,  Skorediteh 
(1865)j  L.  R.  1  Q.  B.  21,  shows  that  residence 
for  this  purpose  need  not  necessarily  be  even 
in  a  house.  But  after  all,  what  1  have  to 
consider  is,  not  whether  there  was  a 
residence  for  her  to  return  to,  but  whether, 
believing  there  was,  and  Mrs.  Thorpe  having 
told  her  nothing  to  the  contrary,  she,  in 
fact,  had  an  animus  revertendiy  ana  I  think 
she  had. 

On  the  whole,  therefore,  I  come  to  the 
conclusion  that  Ellen  Betts  was  irremovable 
from  the  Tendring  Union,  that  her  going 
thence  to  the  home  at  Ipswich  was  by  her 
own  will  but  with  the  intention  of  returning 
to  Weeley,  aud  thatj  therefore,  the  appeal 
must  be  dismissed  with  costs. 

The  question  for  the  opinion  of  the  court 
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is  whether  there  was  any  evidence  upon 
which  I  could  properlv  find  that  Ellen 
Betts,  at  the  time  when  sne  left  Weelev  in  the 
appellant  union  for  Ipswich  on  March  14th. 
had  such  an  animus  reverteiidi  as  preventea 
her  going  to  Ipswich  being  a  break  in  her 
residence  at  Weeley,  and  left  her  status  of 
irreinovabilitv  there.  If  the  court  shall  be 
of  opinion  that  there  was  such  evidence, 
then  the  order  aforesaid  shall  stand  con- 
firmed, but  if  the  court  shall  be  of  the 
contrary  opinion,  then  the  order  of  the 
abjudication  aforesaid  and  the  order  of 
sessions  confirming  the  same  shall  be 
quashed  T.  C.  Blofield. 

H,  Avery,  K,C.<,  and  Eversley  for  the  appel- 
lants.— The  question  in  the  case  is  whether 
there  was  such  a  break  of  residence  when 
the  pauper  left  Tendring  to  go  to  the  home 
at  Ipswich,  as  to  do  away  with  the  status  of 
irremovability  she  had  acquired  in  the 
former  union.  The  Recorder  has  errone- 
ously drawn  the  conclusion  that  the  pauper 
had  an  animtu  revertendi  when  she  left 
Tendring.  The  Recorder  states  that  she 
believed  there  was  a  home  for  her  to  return 
to  at  Tendring,  though,  in  fact,  Mrs.  Thorpe 
did  not  mean  to  have  her  back,  and  that 
she,  therefore,  had  au  animiM  revertendi. 
The  truth  is,  she  wished  to  return  to  Mrs. 
Thorpe's  service,  and  the  idea  of  a  desire  to 
return  to  Tendring  was  (juite  absent  from 
her  mind.  There  is  nothing  here  but  the 
wish  of  the  girl  to  return  to  a  place  to  which, 
in  fact,  she  could  not  go.  The  cases  are 
numerous  and  conflicting.  The  first  case  is 
B,  v.  Stanletan  (1853),  1  El.  &  Bl.  766 ; 
22  L.  J.  M.  C.  102.  Whore  the  absence  is 
under  a  contract,  and  the  person  has  no 
intention  of  returning  unless  events  over 
which  he  has  no  control  should  occur,  this 
is  a  break  of  a  former  residence.  In  B.  v. 
Glossop  Union  (1866),  L.  R.  1  Q.  B.  227  ; 
30  J.  P.  215,  a  pauper  lived  with  her  mother 
and  sometimes  with  her  brother  in  aimrish ; 
she  left  to  go  out  to  domestic  service, 
intending  to  return  if  she  was  dismissed  by 
her  mistress.  It  was  held  that  her  absence 
broke  her  residence  in  the  parish,  as  she 
had  no  residence  in  the  parisn  to  which  she 
could  return.  In  the  case  of  H,  v.  JStour- 
bridge  Union  (1865^  34  L.  J.  M.  C.  179  ; 
29  J.  P.  602,  it  was  neld  to  entitle  a  pauper 
who  temporarily  absents  himself  from  a 
union  where  he  has  acquired  a  status  of 
irremovability  to  a  settlement,  it  is  neces- 
sary that  he  should  not  only  have  an 
antmiM  revertendi^  but  also  a  place  of  resi- 
dence in  the  union.  The  facts  in  B.  v. 
Knaresborcmgh    Union    (1871),    36    J.    P. 


67  J.  P.  304. 

501,  were  similar  in  one  respect  to  the 
present  case.  There  the  pauper  left  her 
Drother-in-law's  house,  ana  the  case  was 
sent  back  for  the  justices  to  find  as  a  fact 
whether  he  intended  to  receive  her  back 
again  or  not.  It  is  true  that  in  Guild- 
ford Union  v.  St,  Olav^s  Union  (1872), 
36  J.  P.  804.  it  was  held  that  a  specific 
lodging  or  house  to  return  to  was  not 
necessary  to  support  an  animus  revertendi, 
but  that  is  the  only  case  which  supports  that 
view.  He  also  referred  to  E,  v.  St.  Ives 
Union  (1872),  L.  K  7  O.  B.  467  ;  36  J.  P. 
645,  and  E.  v.  Worcester  Union  (1874),  L.  R. 
9Q.B.  340;  38J.  P.  407. 

Macmorran,  K.C.,  and  Fovser  for  the 
respondents. — The  principle  laid  down  in 
E.  V.  Si.  Leonardos,  Shoreditch  (1866),  L.  R. 
1  Q.  B.  21,  shows  that  in  considering 
whether  there  is  an  animus  revertendi,  it 
is  not  necessary  that  the  residence  should 
be  in  a  house  or  in  any  place  usually 
appropritaed  to  human  habitation.  E.  v. 
Glossop  Union,  supra,  has  been  largely 
Qualified  by  the  (ruUdford  Union  v.  St. 
Olave^s  Union,  sujrra.  Lord  Blackbubn 
says:  "I  do  not  c^ee  with  the  inference 
that  has  been  drawn  from  my  words  in  E.  v. 
Glossop  Union,  supra,  that  a  pauper  must 
have  a  legal  claim  to  some  house  or  lodging 
in  the  place  to  which  he  returned.  ...  I 
meant  merely  that  his  place  of  residence 
should  form  part  of  the  facts  upon  which 
the  consideration  of  his  intention  to  come 
back  shall  turn.  The  fact  that  a  man  has  no 
home  or  lodging  is  not  ground  for  saying 
that  he  resides  nowhere."  The  Recorder  in 
this  case  has  found  that  she  had  the  mental 
capacity  to  wish  to  go  to  the  home,  that  she 
was  going  there  for  a  temporary  purpose, 
and  that  she  believed  she  was  coming  back. 
Mere  bodily  removal  is  no  break  of 
residence  {E.  v.  Whitby  Union  (1870),  L.  R. 
5  Q.  B.  325).  It  is  a  question  of  fact 
whether  the  pauper  had  the  mental  capacitv 
to  fonn  an  opinion,  and  whether  she  had, 
in  fact,  formed  such  opinion.— Both  thase 
facts  have  been  found  in  favour  of  the 
respondents  by  the  Recorder. 

Lord  Alverstonb.  C.J.— I  have  had  but 
little  experience  in  settlement  cases  of  this 
kind,  and  regard  them  with  a  considerable 
amount  of  dread.  The  real  issue  here  is 
whether  there  was  evidence  of  a  construc- 
tive intention  on  the  part  of  the  pauper 
lunatic  to  return  to  the  place  where  sne  had 
acquired  a  status  of  irremovability.  Streak- 
ing for  myself,  I  cannot  see  any  evidence  of 
anything  more  than  a  hope  or  a  wish  on  her 
part  that  she  should  some  day  or  another  go 

Y  4  291 


THE   JUSTICE    OF   THE   PEACE. 


Tendbing  Union  v,  Ipswich  Union. 

back  to  service  at  Mrs.  Thorpe's  if  she  ^ot 
better.  The  only  evidence  of  an  intention 
to  return  is  contained  in  this  hope  or  wish 
expressed  by  her  to  come  back  and  be  taken 
again  into  the  service  of  her  former  mistress. 
I  am  clearly  of  opinion  that  there  is  nothing 
in  the  way  of  evidence  of  animvs  revertendi 
in  this  case  that  can  bring  it  within  the 
decided  cases  that  there  was  a  continuance  of 
irremovability  or  residence  in  the  appellant 
union  by  reason  of  the  absence  of  this 
particular  pauper  lunatic  being  of  a 
temporary  nature  only. 

Wills,  J. — I  am  of  the  same  opinion. 

Channell,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  appellants :  Ward  and 
Hugh-Jones,  Harwich. 

Solicitor  for  respondents  :  A.  F.  VuUiamy 
Ipswich. 
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Salt  v.  Scott-Hall. 

Public  Health— Byelaw — Rural  District- 
Building  not  in  compliance  with  bye- 
law — No  power  of  exemption  reserved 
in  byelaw— Unreasonableness— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55X 
s.  157 — Public  Health  Acts  Amena- 
ment  Act,  1890  (53  &  54  Vict.  c.  59), 
3.  23 — Summary  Jurisdiction  Act,  1879 
(42  <k  43  Vict.  c.  49),  s.  16. 

A  rural  sanitary  authority  made  a  byelaw 
under  which  every  new  building  had  to 
be  enclosed  with  walls  of  bricksy  stone,  or 
other  hard  and  inconwustible  material 
j/roperly  bonded  and  solidly  put  to- 
gether. The  respondent  had  erected  a 
bungalow  chiefiy  of  wood.  It  vxis  an 
isolated  building,  and  intended  for  a 
summer  residence. 

Held,  that  the  byelaw  was  not  invalid  on 
the  qronnd  of  unreasonableness  because 
it  did  not  contain  a  power  v/nder  which 
the  sanitary  authority  might  exempt 
such  buildings  if  they  thought  fit ;  but 
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that  the  iustices  had  a  discretion  to 
dismiss  the  svmmons  under  s,  IB  of  the 
Summary  Jurisdiction  Act,  1879. 

Case  stated  by  the  justices  in  and  for  the 
county  of  Anglesey. 

On  October  8th,  1902,  an  information 
was  laid  by  John  Salt,  inspector  of  nuisances 
and  surveyor  of  new  buildings  for  the 
Valley  Bural  District  Council,  being  the 
sanitary  authority  for  the  parish  of  Llan- 
faelog  (hereinafter  called  the  appellants), 
against  William  Edmund  Scott-Hall,  of 
Plas  Maelog,  in  the  parish  of  Llanfaelog,  in 
the  county  of  Anglesey,  and  Margaret  More 
Scott-HalL  the  wife  of  the  above-named 
William  Edmund  Scott-Hall  (hereinafter 
called  the  respondents),  jointly  for  that  they 
on  October  1st,  1902,  at  the  parish  of  Llan- 
faelog,  in  the  county  of  Anglesey  aforesaid, 
"unlawfully  did  break  a  certain  byelaw 
made  by  the  guardians  of  the  Holyhead 
Union,  acting  as  the  rural  sanitary  autho- 
rity in  pursuance  of  and  in  accordance  with 
s.  23  (3)  of  the  Public  Health  Amendment 
Act,  1890,  and  duly  confirmed  with  respect 
to  new  streets  and  buildings,  in  that  they 
did  unlawfully  erect  or  cause  to  be  erected 
a  new  building  or  bungalow  without  causing 
such  building  to  be  enclosed  with  walls  of 
good  bricks,  stone  or  other  hard  and  in- 
combustible materials  properly  bonded  and 
solidly  put  together  near  Plas  Maelog,  in 
the  parish  of  Llanfaelog,  in  the  rural  dis- 
trict of  Valley,  in  the  said  county  of  Angle- 
sey, contrary  to  the  said  byelaw  and  to  the 
form  of  the  statute  in  such  case  made  and 
provided." 

The  full  text  of  the  said  byelaw  is  as 
follows :  "  Every  person  who  shall  erect  a 
new  building  shall  cause  such  building  to 
be  enclosed  with  walls,  constructed  of  good 
bricks,  stone  or  other  nard  and  incombusti- 
ble materials  properly  bonded  and  solidly 
put  together  (a^  with  good  mortar,  com- 
pounded of  gooa  lime  and  clean  sharp  sand 
or  other  suitable  material,  or  (b)  witn  good 
cement,  or  (c)  with  good  cement  mixed  with 
good  sharp  sand." 

Byelaw  98  enacts:  "That  every  person 
who  shall  offend  against  the  foregoing  bye- 
laws  shall  be  liable  for  every  such  offence 
to  a  penalty  of  five  pounds,  and  in  the  case 
of  a  continuing  offence  to  a  further  penalty 
of  ten  shillings  for  each  day  after  written 
notice  of  the  offence  from  the  sanitary 
authority." 

On  the  hearing  before  us  on  November 
10th,  1902,  the  following  facts  were  either 
proved  or  admitted  by  both  parties  : 

That  the  structure  in  question  was  erected 


MAGISTERIAL   CASBS. 


Salt  v,  Scott-Hall. 

by  and  was  the  property  of  the  respondent 
William  Edmund  Scott-Hall,  and  was  in- 
tended to  be  used  in  the  summer  months  as 
a  dwellinff-hoose  or  bungalow. 

That  tne  foundation  was  of  stone,  the 
chimney  and  breastings  of  brick,  ana  the 
rest  of  the  building  of  wood,  except  the 
roof,  which  was  of  slate. 

Tnat  all  the  rooms  of  the  bungalow  were 
on  the  ground  floor,  and  that  the  windows 
were  French  windows. 

That  the  parish  of  Llanfaelog,  where  the 
said  building  is  situated,  is  a  rural  parish 
adjoining  the  sea. 

That  the  bungalow  is  an  isolated  building 
in  the  country,  the  two  nearest  houses 
thereto  being  respectively  450  and  200  yards 
distant  therefrom. 

That  bun^ows  of  a  similar  character  are 
frequently  built,  and  that  there  are  five 
bungalows  erected  in  the  appellants'  district. 

That  the  cost  of  building  a  bun|Ep.low 
would  be  less  than  the  cost  of  building  a 
stone  or  brick  house  of  similar  accomo- 
dation. 

That  a  bungalow  made  of  wood,  similar 
to  the  one  erected  by  the  respondent,  is  ap 
healthy  as  it  would  have  been  if  erected  ot 
bricks  or  stone  or  other  hard  and  incom- 
bustible materials. 

That  the  byelaws  adopted  by  the  appel- 
lants were  in  the  form  of  a  set  of  model 
byelaws  prepared  by  the  Local  Government 
Board  for  urban  districts. 

That  since  the  adoption  of  sua  i  byelaws 
the  Local  Government  Board  has  prepared 
a  set  of  model  byelaws  for  rural  districts. 

They  have  not  been  adopted  by  the  ap- 
pellants. 

That  the  above  byelaw  had  been  properly 
made  and  confirmed  by  the  Local  Govern- 
ment Board  in  accordance  with  the  Public 
Health  Acts. 

The  appellants*  case  was  that  on  the  facts 
above  set  forth  an  offence  against  the  said 
bvelaw  had  been  proved,  and  the  defendant 
William  Edmund  Scott  Hall  should  have 
been  convicted. 

The  case  against  Mrs.  Scott-Hall  was 
withdrawn. 

The  respondent  contended : 

(1)  That  the  byelaw  was  unreasonable  in 
a  thinly  populated  parish  like  Llanfaelog, 
or  in  a  thmly  populated  district  like  that  of 
the  appellants,  inasmuch  as  it  absolutely 
prohibits  the  erection  of  wooden  bungalows 
under  any  circumstances  whatever  and  how- 
ever isolated,  and  does  not  reserve  any  dis- 
cretion to  the  appellants  to  permit  the 
erection  of  such  bungalows  unaer  any  cir- 
cumstances. 
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(2)  That  the  byelaw  was  vltra  vires  inas 
mucn  as  s.  23  (3)  of  the  Public  Health 
Amendment  Act,  1890,  under  which  the 
said  byelaw  was  made,  only  enabled  rural 
district  councils  to  make  bvelaw.s  for  the 
purpose  of  health  and  not  for  the  purpose 
of  stability  and  prevention  of  fire. 

That  the  said  byelaw  is  made  for  the 
purpose  of  securing  stability  and  prevention 
of  hre  and  not  for  the  purpose  of  health. 

We  retired  to  consider  our  decision,  and 
on  returning  into  court  the  chairman  an- 
nounced that  we  could  not  agree. 

The  chairman  wrote  on  the  charge  sheet 
"  dismissed,''  "  no  order  made." 

The  question  for  the  determination  of 
this  honourable  court  is  whether,  on  the 
above  facts,  we,  the  said  justices,  were  right 
in  dismissing  the  said  information  against 
the  said  respondents  for  the  reason  that  the 
said  byelaw  was  unreasonable  and  tUtra 
viresy  or  whether  we  were  bound  to  convict 
the  respondent  of  the  offence  with  which  he 
was  charged. 

J.  RiCHABDR. 

E.  Pabry  Edwards. 
W.  H.  Edwards. 
T.  G.  Kendall. 

A,  C,  Davenport  (with  him  Ellis  Griffiths)^ 
for  the  appellants. — The  byelaw  is  not  un- 
reasonable, and  the  Justices  were  not  en- 
titled to  dismiss  the  summons  on  that 
ground.  The  byelaw  in  question  is  one  of 
a  set  of  byelaws  prepared  by  the  Local 
Government  Board  for  use  in  urban  dis- 
tricts, and  the  obvious  reason  of  the  byelaw 
is  to  guard  against  risk  by  fire.  It  has 
already  been  the  subject  of  judicial  de- 
cision, and  was  pronounced  to  be  reasonable 
in  Badley  v.  CuckMd  Union  (I895y  69  J.  P. 
582.  That  was  also  a  case  of  applying  this 
byelaw  in  the  district  of  a  rural  sanitary 
authority.  In  Wanstead  Local  Board  v. 
Wooster  (1865),  38  J.  P.  21,  it  was  held  that 
a  byelaw  preventing  any  occupier  of  a  house 
from  keeping  pigs  within  100  feet  of  a 
dwelling-house  was  reasonable  on  the  ground 
that  the  doing  so  was  likely  to  cause  a  nui- 
sance which  might  be  prohibited  altogether. 
It  is  true  that  in  Heap  v.  -fiwm/cy  (1884), 
12  Q.  B.  D.  617  ;  48  J.  P.  359,  a  sunilar  bye- 
lawJbut  limiting  the  distance  to  fifty  feet,  was 
held  to  be  bad,  as  unreasonable,  because  it 
then  was  to  be  applied  to  rural  districts. 
In  this  case,  however,  the  danger  is  as  great 
in  rural  as  in  urban  districts,  and  the  bye- 
law applies  equally,  as  is  shown  by  Badley  v. 
GucMeld  Union^  ante.  The  principle  on 
which  the  courts  will  pronounce  byelaws  as 
invalid  on  the  ground  of  unreasonableness 
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was  discussed  in  Strickland  v.  HayesAlSQG] 
1  Q.  B.  90  ;  60  J.  P.  164  ;  Johnson  v.  Mayor 
of  Croydon,  16  Q.  B.  D.  709  ;  60  J.  P.  487  ; 
and  Krase  v.  Johnson,  [1898]  2  Q.  B.  91 ; 
62  J.  P.  469. 

Bryn  Roberts^  for  the  respondents.  —  A 
byelaw  such  as  this  was  never  meant  to 
apply  to  rural  districts,  and  certainly  not  to 
an  isolated  building,  such  as  the  present  one, 
used  exclusively  as  a  summer  residence.  It 
might  be  necessary  in  a  village  where  there 
is  danger  of  the  fire  spreading  to  other 
premises,  but  it  is  unreasonable  as  it  gives 
no  discretion  to  the  sanitary  authority  in 
the  matter,  and,  according  to  the  argument 
of  the  appellant,  it  must  be  enforced  what- 
ever may  DC  the  circumstances  of  the  case. 

Lord  Alveestonb.  C.J.— No  doubt  it 
would  be  more  satisfactory  with  regard  to 
byelaws  if  there  were  powers  taken  m  bye- 
laws  to  direct  the  local  authority  to  exercise 
their  discretion  under  exceptional  circum- 
stances. We  are  asked  to  say  that  this  bye- 
law  is  unreasonablcj  and  therefore  wholly 
void,  because  there  is  no  such  provision  in 
the  byelaws.  I  think  we  coula  not  go  as 
far  as  that.  In  the  first  place,  these  bye- 
laws are  in  identically  the  same  terms  as 
byelaws  which  have  been  held  to  be  reason- 
able, or  rather  have  been  treated  as  reason- 
able in  Badley  v.  CvAikfield  Rural  District 
Council  (1895),  59  J.  P.  582.  It  was  stated 
that  these  are  the  model  byelaws  which 
have  been  adopted  in  urban  districts  with 
the  sanction  of  the  Local  Government 
Board.  Of  course  there  must  be  many 
places  in  which  such  a  byelaw  would  be  a 
most  salutary  and  prudent  one.  Therefore 
when  I  say  that  it  would  be  more  satisfac- 
tory if  these  byelaws  contained  a  dispensing 
power,  I  do  not  mean  to  say  that  under 
many  circumstances  such  a  byelaw  might 
not  be  most  useful  and  salutary,  and  most 
reasonable,  but,  even  as  it  stands,  I  should 
hesitate  a  great  deal  before  holding  that 
this  byelaw  is  unreasonable.  It  seems  to 
me  that  the  consequences  of  such  a  decision 
might  be  very  serious,  not  only  as  practically 
over-ruling  the  Cuckfidd  Case,  decided  by 
the  late  Lord  Chief  Justice  and  Charles, 
J.,  but  as  having  a  very  far-reaching  appli- 
cation with  regard  to  a  great  many  otner 
byelaws  in  this  country,  some  of  which,  I 
hope,  do  have  powers  enabling  the  local 
authorities  to  deal  with  the  matter  accord- 
ing to  their  discretion.  We  are  asked  by 
the  magistrates  whether  they  were  right  in 
dismissing  the  summons  against  the  respon- 
dents for  the  reason  that  the  byelaw  was 
unreasonable  and  ultra  vires.    I  think  the 
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magistrates  were  wrong  in  dismissing  the 
summons  on  the  ground  that  the  byelaw 
was  ultra  vires  and  unreasonable.  Now  it 
is  conceded,  and  I  think  rightly  conceded, 
by  Mr.  Roberts— thow^,  no  doubt,  raising 
a  point  which  was  obviously  not  the  real 

gomt  in  the  case — that  this  rural  authority 
ad  urban  powers;  therefore  the  question 
of  the  byelaw  not  being  made  in  accord- 
ance with  the  powers  given  under  s.  23  of 
the  Act  of  1890  disappears.  Of  course,  we 
have  already  indicated  in  the  course  of  the 
argument  that  we  do  not  think  there  was 
the  power  to  make  these  byelaws  under 
that  section.  Taking  s.  157,  and  the  other 
sections  of  the  Public  Health  Acts  together, 
we  think  the  byelaws  are  not  ultra  vires, 
nor  can  we  say  tnat  they  are  unreasonable. 
The  only  other  matter  I  have  to  deal  with 
is  what  is  involved  in  the  subsequent  words 
of  the  question  asked  us  by  the  magis- 
trates :  "Whether  we  were  bound  to  con- 
vict the  respondent  of  the  offence  with 
which  he  is  charged  ] "  It  is  true  that 
these  byelaws  apparently  contain  no  ex- 
empting clause  or  exempting  power,  but 
the  proceedings  to  enforce  them  are  taken 
under  the  Summary  Jurisdiction  Acts  by 
virtue  of  s.  251  of  the  Public  Health  Act, 
1875.  I  mention  that  because  it  was  brought 
to  our  attention  not  very  long  a^  that  the 
magistrates  have  powers  to  dismiss  the 
summons  under  s.  16  of  the  Summary 
Jurisdiction  Act,  1879,  if  they  think  that, 
though  the  charge  is  proved,  the  offence 
was  m  the  particular  case  of  so  trifling  a 
nature  that  it  is  inexpedient  to  inflict  any 
punishment  or  any  other  than  a  nominal 
punishment.  I  think  this  case  must  go 
Dack  to  the  magistrates  with  a  direction 
tliat  the  byelaws  are  not  ultra  vires,  and 
that  they  are  to  deal  with  the  case,  having 
regard  to  their  powers  under  s.  16  of  the 
Summary  Jurisdiction  Act,  1879.  They 
certainly  should  exercise  their  discretion, 
and  deal  with  the  matter  as  they  think  fit 
on  the  merits  of  the  case. 

Wills,  J.— I  agree. 

Channell,:  J.— -I  agree.  I  should  just 
like  to  add  a  few  words,  not  in  any  way 
differing,  but  to  explain  the  view  I  take  of 
the  matter.  It  seems  to  me  that  all  bye- 
laws relating  to  the  construction  of  build- 
ings ought  to  have  something  in  the  nature 
of  a  disi)ensing  power  in  them  enabling  the 
local  authority,  or  surveyor,  or  somebody 
or  other,  to  say  that  a  i>articular  building 
is  of  an  exceptional  character,  and  that  the 
hard  and  fast  rules  laid  down  by  the  bye- 
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laws  as  to  the  mode  of  construction  ou^ht 
not  to  apply  to  that  particular  building. 
But  if  we  were  to  hold  that  every  set  of 
byelaws  that  did  not  contain  something  or 
other  of  that  sort  were  bad  byelaws,  it 
would  follow  that  as  regards  any  other 
buDding,  proceedings  would  be  taken 
against  it  under  that  set  of  byelaws,  al- 
though the  particular  building  was  not,  as 
this  one  is,  one  of  the  exceptional  ones. 
We  would  have  to  hold  that  tnese  byelaws 
could  not  be  enforced  according  to  the 
principle  upon  which  byelaws  are  now  dealt 
with,  namely,  that  the  court  does  not  inter- 
fere to  set  aside  byelaws  which  a  local 
authority  has  deliberately  adopted,  because 
it  is  held  that  they  ought  to  be  the  best 
judges  of  whether  a  particular  byelaw  is 
required  in  their  own  district  or  not. 
Having  regard  to  that,  it  seems  to  me  it 
would  be  mischievous  if  we  were  to  hold 
that  every  set  of  byelaws,  although  they 
purported  to  lay  down  a  hard  and  fast  rule 
for  all  buildines,  were  necessarily  bad,  be- 
cause they  did  not  give  the  aisi>ensing 
fwer.  I  think  that  would  be  mischievous, 
think  the  proper  way  to  treat  them  is 
this — to  say  tnat  such  byelaws  must  not  be 
set  aside  entirely  as  unreasonable,  because 
the  magistrates  must  be  trusted  to  exercise 
the  power  they  in  fact  possess,  of  dealing 
with  exceptional  cases  when  they  arise 
under  s.  16  of  the  Summai-y  Jurisdiction 
Act,  1879,  either  by  inflicting  a  merely 
nondnal  penalty,  or,  if  they  think  fit,  by 
saying  that  the  particular  offence  is  of  too 
trifling  a  character  to  require  any  punish- 
ment or  any  penalty  at  all.  It  is  because 
the  magistrates  have  these  powers  that  it  is 
unnecessary  to  say  these  byelawsj  which 
unfortunately  omit  to  provide  specially  on 
their  face  for  exceptional  circumstances, 
must  necessarily  be  set  aside,  because  ex- 
ceptional cases  may  arise.  I  think  that  is 
the  best  way  of  aealing  with  such  an  ob- 
jection to  the  byelaw. 

A]}jfeal  allowed. 

Solicitors  for  the  appellants :  Home  & 
Birkett  for  Gold,  Edwards  &  Co.,  of 
Denbigh. 

Solicitors  for  the  respondents :  L.  D. 
Jones  for  F.  R.  Evans,  Holyhead. 
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LocKWooD  V.  Cooper. 

Licensing  Acts  —  Suffering  gaming  on 
licensed  premises  —  Whist  drive  not 
played  for  stakes— Prizes  provided  by 
members  of  club  and  others — Game  of 
skill  and  chance  played  for  prizes— 
Licensmg  Act,  1872  (35  &  36  Vict, 
c.  94),  s.  17. 

The  appellantj  a  licensed  person^  let  a  room 
to  a  dub  who2)layed  there  a  whist  drive, 
for  prizes  2>roviaed  by  members  of  the 
dub  and  their  friends,  but  not  to  be 
played  for  by  the  persons  providing 
vu/di  prizes.  The  appdlant  knew  the 
purpose  for  which  the  room  was  eiigagedy 
ana  that  the  jdayers  were  playing  for 
prizes. 

Held,  that  the  appdlant  could  not  be  con- 
victed under  s.  17  of  the  Licensing  Act, 
1872,  for  suffering  a  game  of  skill  and 
chance,  not  beina  an  unlawful  gome  in 
itself,  to  be  played  on  the  licensed 
jjremises. 

Case  stated  by  justices  in  and  for  the 
East  Riding  of  the  county  of  York. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  court-house  in  Filey,  in  the  division 
of  Dickering,  on  March  27th,  1903,  an  infor- 
mation was  preferred  bv  William  Cooper  of 
Bridlington,  in  the  saia  division  of  Dicker- 
ing^ the  superintendent  of  police  for  the  said 
division  (hereinafter  called  the  respondent), 
under  the  Licensing  Act,  1872  (35  k 
36  Vict.  c.  96),  s.  17.  against  Dennis  Arnold 
Lockwood  (hereinafter  called  the  appellant), 
for  that  he,  the  appeUant,  on  February  24th. 
1903,  at  Filey,  in  the  said  division  ot 
Dickering,  then  being  a  licensed  person  for 
the  sale  of  intoxicating  liquors  by  retail  in 
his  house  and  premises,  there  situate  and 
known  by  the  sign  of  tiie  Crescent  Hotel, 
did  unlawfully  suffer  gaming  to  be  carried  on 
on  his  said  licensed  premises  by  persons 
resorting  thereto  contrary  to  the  statute. 

Upon  the  hearing  of  the  information  the 
follo^^iug  facts  were  proved  or  admitted 
before  us : 

(a)  A  large  room  in  the  Crescent  Hotel 
was  engaged  by  a  party  of  ladies  and  gentle- 
men of  good  social  position  in  the  neighbour- 
hood of  Filey,  calling  themselves  the  Filey 
Indoor  Games  Club  (a  copy  of  the  rules  is 
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annexed).    The  members  of 
their  fnends  met   in  this 


this  club  and 
m  tnis  room  for  the 
purpose  of  playing  a  whist  drive,  and  had 
the  exclusive  use  of  the  room,  and  were 
charged  weekly  for  such  use.  A  fee  of  6«. 
was  paid  for  tne  membership  of  the  club, 
and  each  person  paid  1«.  6a.  a  night  when 
playing  towards  the  cost  of  the  room ; 
refreshments  (which  were  supplied  by  the 
appellant  in  a  room  separate  and  apart  from 
the  room  where  the  whist  drive  took  place, 
but  no  intoxicants  were  supplied),  and  other 
incidental  expenses  such  as  scoring  cards, 
postage  etc.,  of  the  whist  drive.  Any  mem- 
ber could  introduce  a  friend  by  submitting 
the  person's  name  for  approval  and  paying 
U,  6a,  for  the  person  introduced. 

(b)  On  the  night  of  February  24th,  1903, 
forty  or  fifty  ladies  and  gentlemen,  the 
majority  of  whom  were  members  of  the 
Filey  Indoor  Games  Club,  were  playing  a 
came  of  cards  commonly  known  as  a  whist 
arive,  in  the  said  room  on  the  appellant's 
licensed  premises.  They  were  playing  for 
prizes  which  were  won  and  taken  by  the 
winners  of  the  game.  There  were  eight 
prizes  consisting  of,  among  others,  two 
clocks,  photo  frames  and  a  scent  bottle. 
One  of  tne  clocks  won  by  one  of  the  players 
was  of  the  value  of  about  £l  11«.  6rf.  This 
player  stated  on  oath  he  would  not  have 
gone  if  the  prizes  had  not  been  worth  play- 
ing for. 

(c)  The  prizes  were  not  subscribed  for  by 
the  players,  but  were  given  for  the  purpose 
of  being  played  for  by  some  of  the  members 
of  the  club,  or  by  the  friends  who  were  not 
members.  It  was  a  rule  that  no  person 
should  win  a  prize  which  he  or  she  had 
given. 

(d)  The  appellant  knew  that  a  whist  drive 
was  being  played ;  he  let  the  room  for  the 
purpose.  He  stated  to  a  witness  for  the 
respondent  that  he  didn't  know  there  was 
anything  wrong.  When  the  parties  went  to 
him  to  take  the  room  they  said  they  would 
not  play  either  for  money  or  money's  worth, 
and  the  room  was  let  by  the  appellant  on 
the  distinct  understanding  that  tne  players 
should  not  stake  money  or  money's  worth. 
He  knew,  however,  they  had  some  presents 
to  give  away  to  those  who  made  the  highest 
possible  points  after  playing.  He  said  they 
(meaning  the  presents  or  prizes)  had  been 
given  by  some  })eople  outside  the  club 
altogether.  He  did  not  see  the  presents  on 
the  night  in  question,  nor  was  he  aware 
they  were  in  the  room.  Neither  the  appel- 
lant nor  his  staff  had  entered  the  room 
during  the  time  of  play.    The  room  had  not 
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been  used  as  a  public  room  since  it  had  been 
engaged  by  the  club. 

On  the  part  of  the  appellant  it  was  con- 
tended : 

(a)  That  the  appellant  could  not  be  said 
to  nave  suffered  tne  gaming,  if  gaming  there 
was,  to  be  carried  on,  inasmuch  there  was  no 
evidence  that  he  had  knowledge  of  the 
same.  The  players  had  the  exclusive  use  of 
the  room  during  play,  and  neither  he  nor  his 
servants  had  entered  such  room  during  the 
time  it  was  so  used,  and  had  not  seen  any 
thing  of  the  playing  for  prizes. 

(b)  That  tiie  playing  in  question  was  not 
gaming  within  tne  meaning  of  s.  17  of  the 
Licensing  Act,  1872.  That  in  order  to  con- 
stitute such  gaming  there  must  be  some- 
thing staked  by  each  party  playing  to  be 
lost  or  won  by  them  according  to  the  success 
or  failure  of  the  person  who  has  staked,  and 
from  the  fact  that  the  players  were  playing 
for  prizes  given  by  someone  else,  and  which 
they  themselves  had  not  staked  or  provided, 
they  (the  players)  had  nothing  to  lose,  ana 
consequently  could  not  be  said  to  be 
gaming. 

On  the  part  of  the  respondent  it  was 
contended : 

(a)  That  it  was  not  necessary  for  him  to 
prove  that  the  appellant  had  knowingly 
suffered  the  gaming  to  take  place.  That 
the  appellant  did  suffer  gaming  within 
the  meaning  of  the  section  in  question. 

(b)  That  the  playing  for  monejr's  worth, 
namely,  the  articles  given  as  prizes,  con- 
stituted gaming  within  the  meaning  of  such 
section. 

Our  attention  was  called  to  the  following 
cases  :  Somerset  v.  Hart  (1884),  12  Q.  B.  D. 
360  ;  48  J.  P.  327 ;  R  v.  Ashton  (1862), 
1  E.  &  B.  286  ;  18  J.  P.  166  ;  Bew  v.  HarsUm 


(1878),  3  Q.  B.  D.  454 ;  42  J.  P.  808 ; 
Bodey  v.  Davies  (1876),  1  Q.  B.  D.  84  ; 
40  J.  P.   550 ;  Eedgate    v.  llayTUiS  (1875X 


1  Q.  B.  D.  89  ;  41  J.  P.  86 ;  B(ynd  v.  Evans 
(1888),  21  Q.  B.  D.  249  ;  52  J.  P.  613 ; 
Danfard  v.  iTay/or  (1869),  33  J.  P.  277; 
Luffy.  Leaper  (1872),  36  J.  P.  54. 

We  were  of  opinion  and  we  found  as  a 
fact  that  the  appellant  did  know  that  the 
players  were  playing  a  whist  drive  for 
prizes — money's  worth.  We  were  also  of 
the  opinion  that  the  playing  for  prizes  as 
aforesaid  constituted  gaming  within  the 
meaning  of  s.  17  of  the  Licensing  Act,  1872, 
and  we  convicted  the  appellant  as  aforesaid. 
The  question  upon  which  the  opinion  of  the 
said  court  is  desired,  is  whether  we,  the 
said  justices,  upon  the  above  statement  of 
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facts,  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

Claudius  Galen  Wheelhouse. 

John  Rickaby. 

Nicholas  Maley. 

Danckwerts,  K.C.  (with  him  G.  H,  Stut- 
Jidd\  for  the  appellant — The  conviction 
by  the  magistrates  cannot  be  upheld.  The 
gaming  which  a  licensed  person  cannot 
liermit  on  his  premises  witnout  offending 
against  s.  17  of  the  Licensing  Act  must  be 
"unlawful  gaming."  But  there  was  no 
"  gaming  "  here  at  all.  The  members  of  the 
club  were  playing  for  prizes  provided  by 
members  of  the  club  ana  their  friends.  To 
constitute  ^ming  there  must  be  both 
losing  and  wmning.  In  this  ca^e  there  was 
no  question  of  **To8s"  for  anyone,  only  a 
possible^in  for  those  who  were  successful. 
Competition  for  prizes  is  not  gaming.  He 
cited  R.  V.  AshUm  (1862),  1  E.  &  B.  286, 
where  it  was  held  under  9  Geo.  4,  c.  61, 
s.  21,  which  provides  that  an  innkeeper 
shall  not  "  knowingly  suffer  any  unlawful 
games  or  any  gammg  whatsoever  "  on  his 
licensed  premises,  that  an  information  that 
he  "  knowingly  suffered  an  unlawful  game, 
to  wit,  the  game  of  dominoes  "  to  be  playea 
in  his  house  disclosed  no  offence. 

Lush.  K.C.  (with  him  Cauil€y\  for  the 
respondent.  — -  The  conviction  was  right. 
Games  are  either  "  unlawful "  because  tney 
are  specially  declared  so  by  Act  of  Parlia- 
ment, such  as  faro,  or  else  they  become 
unlawful  from  the  place  in  which  they  are 
played. 

He  referred  to  Dyson  v.  Mason  (1889), 
22  O.  B.  D.  351  ;  53  J.  P.  262,  where  it  was 
held  skittle  pool  was  an  unlawful  game, 
and  Jenks  v.  Turpin  (1884),  13  Q.  B.  D. 
505  ;  48  J.  P.  489  ;  49  J.  P.  20.  It  makes  no 
difference  that  the  game  is  played  for  prizes 
and  not  for  stakes.  The  landlord  himself 
might  provide  prizes  in  order  to  attract 
custom  to  the  house,  or  the  players  might 
each  in  turn  give  a  prize  which  would  really 
be  the  same  thing  as  gambling  as  thev 
would  be  pla^in^  for  money  or  money  s 
worth.  This  is  within  the  mischief  aimed 
at  by  the  Licensing  Acts.  Whist  is  not  a 
pure  game  of  skill,  it  is  a  game  of  skill  and 
chance,  but  even  games  of  skill  may  become 
"gambling  "  if  played  for  money  (Dyson  v. 
Masoru,  supra), 

Dancktoerts,  K.C,  in  reply. 

Lord  Alverstone,  C.  J.— In  this  case  if 
there  were  any  grounds  for  suggesting  that 
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what  took  place  was  only  a  colourable  ar- 
rangement undercover  of  which  the  players 
staked  one  after  another  all  round,  then 
very  different  considerations  would  arise. 
In  my  opinion  the  Licensing  Acts  ought  to 
be  strictly  enforced  when  any  offence  has 
been  committed,  but  I  do  not  think  they 
ought  to  be  strained  to  cover  a  case  like  the 
present.  It  is  not  necessary  to  say  that  any 
game  of  chance  and  skill  is  necessarily 
gaming  within  the  section.  That  question 
has  been  dealt  with  in  Dyson  v,  Ma^saiiy 
supray  and  other  cases.  In  this  case  the 
members  and  their  friends  gave  prizes  to  be 
competed  for,  and  the  persons  who  had 
given  the  prizes  did  not  play  for  their  own 

Erizes.  I  am  not  aware  myself  of  anv  pro- 
ibition  against  the  licensee  himself  pro- 
viding the  prizes,  but  I  do  not  enter  into 
that  question  here.  Here  the  magistrates 
meant  to  raise  the  point  whether  playing  a 
game  of  skill  and  chance,  not  being  of  itself 
an  unlawful  game,  and  not  being  played 
for  stakes,  but  for  prizes  ^ven  by  third 
persons,  was  unlawful  gaming  within  the 
section.  I  am  of  opinion  that  it  is  not, 
and  that  the  decision  of  the  magistrates  in 
this  case  was  not  correct  and  must  be  set 
aside. 

Wills,  J.,  and  Channell,  J.,  concurred. 
Ajypeal  allowed. 

Solicitor  for  the  appellant :  T.  H.  Hiscott 
for  Tasker  P.  Hart,  Scarborough. 

Solicitors  for  the  respondent :  Bockett, 
Stunt  k  Nash  for  J.  K  Procter,  Beverley. 
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Public  Health— Notice  to  abate  nuisance- 
Wilful  obstniction  of  local  authority  in 
execution  of  dutv — Power  of  entry  of 
local  authority— Necessity  for  permis- 
sion of  owner — Order  of  Justice- 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  102,  306. 

A  notice  was  served  on  Jvly  IQth,  1902,  ujxfn 
the  resjxmdent  requiring  him  within 
two  months  to  abate  a  nuisance.  On 
Jvly  24th  some  members  of  the  council^ 
all  of  whom  had  been  duly  formed  by  re- 
scdution  into  a  committee  of  inspection 
of  their  districty  in  the  course  of  such 
inspection  came  to  the  res^xyndent^s  pre- 
mises. A  numlter  of  them  went  into 
the  i/ardy  but  two  or  three  remained 
outside.  The  respondent  and  his  son 
came  up,  and  hearing  that  some  of  the 
members  were  inside,  pulled  the  door  to 
of  the  yardy  put  a  jyadlock  on,  and 
locked  them,  in,  thereby  hindering  those 
locked  in  from  their  further  tour  of 
inspection,  and  prevented  those  members 
who  were  outside  from  gaining  admit- 
tance to  the  premises. 

Held,  that  the  members  or  officers  of  a  district 
council  had  no  power  under  s,  102  of 
the  Public  Health  Act,  1875,  to  enter 
premises  except  by  permission  of  the 
owner  or  by  an  order  of  the  magistrate, 
and  that,  therefore,  as  the  members  were 
not  legally  entitled  to  be  on  the  pre- 
mises the  re^Hmdent  could  not  be  found 
guilty  of  obstructing  them  in  the  execu- 
tion of  their  duty  contrary  to  s.  306  of 
the  Act. 

Case  stated  by  justices  in  and  for  the 
county  of  Durham. 

A  certain  information  was  preferred  by 
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William  Smith  Snell,  of  Consett,  surveyor 
and  inspector  of  nuisances,  on  behalf  of  the 
said  council  against  the  respondent  for  that 
he  on  July  24th,  1902,  at  the  parish  of 
Consett,  in  the  said  county,  unlawfully  did 
wilfully  obstruct  John  Davidson,  Blwin 
HoUiday,  Edward  Hobday,  Alex.  Kussell, 
and  John  Kempson,  being  five  of  the  mem- 
bers of  the  Urban  District  Council  of  Con- 
sett, and  Dr.  Macintyre  and  William  Smith 
Snell,  being  respectively  duly  employed  in 
the  execution  of  the  Public  Health  Act, 
1875,  contrary  to  the  statute  in  such  cases 
made  and  provided. 

The  part  of  s.  306  of  the  Public  Health 
Act,  1875,  under  which  the  information  was 
laid,  is  as  follows  : 

"  Any  person  who  wilfully  obstructs  any 
member  of  the  local  authority,  or  any 
person  duly  employed  in  the  execution  of 
this  Act, .  .  .  shall  ...  be  liable  for  every 
such  offence  to  a  penalty  not  exceeding  £5." 

The  following  facts  were  either  proved 
before  us  or  admitted  by  both  parties  : 

That  on  June  30th,  1902,  the  building, 
sewerage  and  nuisance  removal  committee 
of  the  appellant  council  passed  the  follow- 
ing resolution  :  "  That  the  committee  re- 
commend that  the  whole  district  be  in- 
spected by  the  full  council,  and  our  arrange- 
ments made  accordingly." 

And  on  July  2nd,  1902,  the  appellant 
council  adopted  and  confirmed  the  said 
resolution  of  June  30th,  1902,  and  resolved 
as  follows :  "  Resolved,  on  the  motion  of 
Councillor  Lowes,  seconded  by  Councillor 
Davidson,  that  the  arrangements  for  the  in- 
spection of  the  town  be  left  in  the  hands 
of  Councillors  Hyden  and  Dunne,  the  full 
council  to  be  the  committee." 

Part  of  p.  56  (1)  of  the  Local  Govern- 
ment Act,  1894.  is  as  follows  :  "  A  parish  or 
district  council  may  appoint  committees 
consisting  either  wholly  or  partly  of  mem- 
bers of  the  council  for  the  exercise  of  any 
powers  which  in  the  opinion  of  the  council 
can  be  properly  exercised  by  committees." 

Part  of  s.  92  of  the  Public  Health  Act, 
1875,  is  as  follows  :  "  It  shall  be  the  duty 
of  every  local  authority  to  cause  to  be  made 
from  time  to  time  inspection  of  their  dis- 
trict, with  a  view  to  ascertain  what  nui- 
sances exist  calling  for  abatement  under  the 
powers  of  this  Act,  and  to  enforce  the  pro- 
visions of  ^is  Act  in  order  to  abate «  the 
same." 

That  on  July  16th,  1902,  a  notice  was 
served  upon  the  respondent  as  owner  re- 
quiring him  within  two  months  to  abate  a 
nuisance  upon  the  premises  in  respect  of 
which  the  said  information  arose. 
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That  on  July  24th,  1902,  John  Davidson, 
Edwin  Holliday,  Edward  Hobday^  Alex. 
Russell,  John  Kempson,  Robt.  English,  and 
John  Lowes,  seven  of  the  members  of  the 
appellant  council,  and  Dr.  Ma-cintyre  and 
William  Smith  Snell,  officers  of  the  said 
council,  together  with  Dr.  T.  Eustace  Hill, 
the  county  medical  officer  of  health,  visited 
a  large  number  of  properties  in  the  said 
urban  district,  and  on  arriving  in  Pitt 
Street  five  of  the  said  councillors,  the  two 
officers,  and  the  county  medical  officer  went 
into  the  yard  of  the  premises  belonging  to 
the  respondent,  and  in  respect  of  which 
premises  notice  to  abate  a  nuisance  had 
been  given  to  the  respondent  on  July  16th, 
1902,  leaving  two  of  the  said  councillors, 
namely.  Root.  English  and  John  Lowes, 
talking  together  outside,  when  the  respon- 
dent and  his  son  came  up.  Respondent 
said  to  the  latter  two  councillors  :  **  Making 
an  inspectionj  gentlemen  1 "  To  which  one 
of  the  two  said  councillors  said  :  "  Yes,  we 
are."  Respondent  then  went  to  the  passage, 
looked  in,  and  asked  if  anyone  wa.s  inside. 
On  being  told  that  the  councillors,  doctors, 
and  inspector  were  inside  he  pulled  the 
door  to.  put  a  padlock  on,  and  locked  them 
in  ;  ana  thereby  prevented  the  two  council- 
lors who  were  outside  from  entering  upon 
the  said  premises,  and  also  prevented  the 
five  councillors  who  were  inside  the  pre- 
mises from  getting  out.  On  the  respondent 
being  asked  by  one  of  the  said  two  council- 
lors if  he  was  aware  whom  he  was  locking 
in,  he  replied  he  did  not  know,  and  didn't 
care — they  had  no  business  tnere.  They 
were  locked  in  for  about  ten  minutes. 

It  was  contended  by  counsel  for  the 
appellant  council,  in  reply  to  the  chairman 
of  the  Bench,  that  respondent's  action  in 
locking  the  door  amounted  to  a  refusal  to 
admit  the  two  councillors  who  were  outside 
the  said  premises. 

Section  102  of  the  Public  Health  Act, 
1875,  is  as  follows  : 

The  local  authoritv  or  any  of  their  offi- 
cers shall  be  admitted  into  any  premises  for 
the  punwse  of  examining  as  to  the  exist- 
ence of  any  nuisance  thereon,  or  of  enfor- 
cing the  provisions  of  any  Act  in  force 
within  the  district  requiring  fireplaces  and 
furnaces  to  consume  their  own  smoke  at 
any  hour  between  the  hours  of  nine  in  the 
forenoon  and  six  in  the  afternoon,  or  in  the 
case  of  a  nuisance  arising  in  respect  of  any 
business,  then  at  any  hour  when  such  busi- 
ness is  in  progress  or  is  usually  carried  on. 
Where  under  this  Act  a  nuisance  has  been 
ascertained  to  exist,  or  an  order  of  abate- 
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ment  or  prohibition  has  been  made,  the 
local  authority  or  any  of  their  officers  shall 
be  admitted  from  time  to  time  into  the  pre- 
mises between  the  hours  aforesaid,  until  the 
nuisance  is  abated,  or  the  works  ordered  to 
be  done  are  completed,  as  the  case  may  be. 
Where  an  order  of  abatement  or  prohibition 
has  not  been  complied  with,  or  has  been  in- 
fringed, the  local  authority,  or  any  of  their 
officers,  shall  be  admitted  from  time  to  time 
at  all  reasonable  hours,  or  at  all  hours 
during  which  business  is  in  progress  or  is 
usually  carried  on,  into  the  premises  where 
the  nuisance  exists,  in  order  to  abate  the 
same. 

If  admission  to  premises  for  any  of  the 
purposes  of  this  section  is  refused,  any 
justice  on  complaint  thereof  on  oath  by  any 
officer  of  the  local  authority  (made  after 
reasonable  notice  in  writing  of  the  inten- 
tion to  make  the  same  has  been  given  to 
the  person  having  custody  of  the  premises), 
may,  by  order  under  his  hand,  require  the 
person  having  custody  of  the  premises  to 
admit  the  local  authority,  or  their  officer, 
into  the  premises  during  the  hours  afore- 
said, and  if  no  person  having  custody  of 
the  premises  can  be  found,  the  justice  shall, 
on  oath  made  before  him  of  that  fact,  by 
order  under  his  hand  authorise  the  local 
authority  or  any  of  their  officers  to  enter 
such  premises  during  the  hours  aforesaid. 
Any  order  made  by  a  justice  for  admission 
of  the  local  authority  or  any  of  their  offi- 
cers on  premises  shall  continue  in  force 
until  the  nuisance  has  been  abated,  or  the 
work  for  which  the  entry  was  necessary  has 
been  done." 

On  the  part  of  the  appellant  council  it 
was  contended  that  as  respondent  had 
locked  the  councillors  and  officers  in  the 
yard  of  the  said  premises^  and  thus  de- 
layed them  in  their  tour  of  inspection  of 
other  premises,  he  had  wilfully  obstructed 
them  in  the  execution  of  the  Public  Health 
Act,  1875,  and  ought  to  have  been  con- 
victed. 

On  the  part  of  the  respondent  it  was 
contended  that  the  councillors,  officers, 
and  the  county  medical  officer  had  no  right 
to  enter  the  said  premises  without  firstasking 
permission,  and  that  having  entered  with- 
out permission  they  were  in  the  position 
of  trespassers,  and  therefore  not  in  execu- 
tion of  the  Public  Health  Act,  1875,  and 
that  the  respondent  should  not  be  con- 
victed of  any  criminal  offence. 

We,  however,  after  considering  the  whole 
of  the  facts,  being  of  opinion  that  as  the 
said  councillors,  officers,  and  county  medi- 
cal officer  had  not  asked  any  pesson's  per- 
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mission  to  enter  UDon  the  said  premises, 
and  the  said  counculors  and  officers  were 
not  admitted  into  the  said  premises  within 
the  meaning  of  the  Pubhc  Health  Act, 
1875.  s.  102,  and  were,  in  fact,  trespassers 
on  the  said  premises,  and  that  the  respon- 
dent as  owner  had  been  served  on  Jul^ 
16th,  1902,  with  a  notice  to  abate  a  nui- 
sance on  the  said  premises  within  two 
months,  that  responaent  had  not  wilfully 
obstructed  the  said  councUlors  and  officers 
in  the  execution  of  the  Public  Health  Act, 
1875,  and  we  thereupon  gave  our  determi- 
nation against  the  appellants'  counsel  in 
the  manner  before  stated. 

Further,  we  are  of  opinion  that  the  facts 
set  out  as  to  what  happened  on  July  24th, 
amounted  to  a  refusal  of  admission  to  the 
two  councillors  outside  to  enter  without 
permission,  and  being  so  refused,  their  proper 
course  was  to  apply  for  an  order. 

The  question  of  law  upon  which  the  case 
is  stated  for  the  opinion  of  this  court  there- 
fore is : 

(1)  What  is  the  meaning  of  the  words 
"  shall  be  admitted  '*  used  m  s.  102  of  the 
Public  Health  Act,  1875  ?  Do  they  autho- 
rise the  local  authority  and  their  officers  to 
enter  any  premises  without  first  requesting 
admission,  and,  if  not,  has  the  respondent 
committed  the  offence  charged. 

(2)  If  the  said  section  does  ^ve  the  local 
authority  and  their  officers  a  right  to  enter, 
whether  the  act  of  the  responaent  did  not 
rather  amount  to  a  refusal  to  admit  under 
the  said  s.  102,  the  said  two  councillors  who 
were  still  outside  the  premises. 

William  Aynsley. 
.    Edward  Sloane. 
James  Annandall. 
John  Thurlow  Potts. 

C.  A,  Russell,  K.C.  (with  him  R.  C.  Glen), 
for  the  appellants. — These  proceedings  were 
taken  under  s.  306  of  the  Public  Health 
Act,  1876,  which  imposes  a  penalty  for  wil- 
fully obstructing  a  local  authority  or  their 
officers,  and  that  point  of  obstruction  was 
the  only  one  raised  by  the  council  before 
the  justices.  There  is  no  evidence  that  the 
council  were  trespassers  here,  there  is  no 
evidence  that  they  were  refused  admission. 
The  respondent  is  the  owner  and  not  the 
occupier,  and  there  would  have  been  no 
difficulty  in  proving  that  the  occupiers 
raised  no  objection  to  the  entrance  of  the 
council.  The  words  "shall  be  admitted" 
in  8. 102  refer  to  the  occupier  and  not  to  the 
owner,  and  the  case  ougnt  therefore  to  go 
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back  to  the  justices  in  order  that  evidence 
might  be  taken  as  to  what  was  done  by  the 
occupiers  in  this  matter. 

R.  J,  Simey,  for  the  respondent.— The 
justices  have  decided  this  case  as  a  matter 
of  fact.    There  is  no  evidence  or  finding  of 
any  obstruction.  It  does  not  follow  because 
an  action  may  be  brought  against  the  re- 
spondent for  false  imprisonment  that  he 
can  be  convicted  of  a  specific  offence  created 
by  an  Act  of  Parliament.    If  these  mem- 
bers of  the  council  were  in  fact  trespassers 
the  respondent  cannot  be  convicted  of  ob- 
struction.   A  local  authonty  and  its  officers 
have  a  right  of  entry,  but  it  is  only  a  quali- 
fied right.    They  must  ask  permission,  and 
if  permission  is  refused  then  they  must 
apply  to  the  magistrate  for  an  order  en- 
titling them  to  enter.    It  is  found  as  a  fact 
in  the  case  that  they  had  no  permission  to 
enter,  and  they  were,  therefore,  trespassers. 
He  referred  to  note  to  s.  92  of  the  Act  in 
Lumle/s  Public  Health,  p.  115  (5th  ed.). 
The  words  "shall  be  admitted"  m  s.  102 
are  equivalent  to  "shall  be  permitted  to 
enter.     He  referred  to  Masters  v.  Pontypool 
Local  BoardnsiS\  9  Ch.  D.  677  ;  Cooper  v 
Wandsworth  District  Boardof  Works  ( 1 863), 
14  C.  B.  (n.8.)  180,  which  show  that  an  op- 
portunity must  be  given  to  the  owner  to 
object  and  justify  his  objection.    In  Vines  v. 
North,    Lcmdon    ColleqiaU  School   (1899), 
63  J.P.  244,  it  was  held  that  a  sanitary  inspec- 
tor who  applies  for  a  warrant  under  s.  115 
of  the  Public  Health  (London)  Act,  1891, 
authorisinghim  to  enter  premises  to  which  he 
has  been  refused  admission  must  show  to  the 
magistrate  some  reasonable  ground  for  such 
entry,  and  in   Wimbledon  urban  District 
Council  V.  Hastings  (1903),  87  L.  T.  118; 
67  J.  P.  45,  it  was  decided  that  when  an 
application  for  an  order  of  entry  is  made 
to  a  justice  he  may  consider  whether  there 
are  reasonable  grounds  for  suspecting  there 
is  a  nuisance,  and  may  receive  evidence  as 
to  the  facts.    Both  those  cases  show  there 
is  a  qualified  right  of  entry,  and  an  order  is 
not  made  as  a  matter  of  course. 

C.  A.  Russell,  K.C.,  in  reply.— In  this 
case  an  abatement  order  had  been  served 
on  the  respondent,  and  no  steps  taken  to 
object  to  the  validity  of  the  notice.  The 
utmost  that  can  be  said  is  that  they  did  not 
formally  apply  for  permission,  but  it  is  sub- 
mitted they  were  none  the  less  performing 
their  duty  under  the  Act  so  as  to  be  en- 
titled to  protection. 

Lord  Alverstonr  C.J.— I  should  be 
sorry  that  it  should  be  though    that  any- 
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thing  I  say  in  this  case  encourages  or 
approves  of  such  conduct  as  that  of  the 
respondent  as  stated  in  this  case.  I  do  not 
wisn  to  say  anything  against  this  gentle- 
man s  conduct  without  knowing  what  may 
have  led  to  it,  but  at  the  same  time  there 
certainly  was  no  evidence  that  any  occu- 
pier of  the  premises  objected  to  the  pre- 
mises being  inspected,  and  the  members 
of  the  district  council  were  there  in  dis- 
charge of  a  public  duty.  I  must  say  I 
regret  that  anybody  should  have  thoufi^ht 
fit  to  do  what  this  gentleman  did,  whether 
he  did  it  or  not  out  of  some  feeling  that 
they  ought  not  to  discharge  their  duty. 
But  we  really  must  not  decide  the  case  on 
any  such  view,  because  this  is  a  criminal 
charge,  and  in  order  to  justify  the  criminal 
charge,  the  persons  who  make  the  charge 
must  bring  themselves  within  the  words  of 
the  statute.  I  wish  therefore  to  say  with 
regard  to  the  point  on  which  we  did  not  ask 
Mr.  Rmsell  to  reply,  speaking  for  myself,  if 
we  had  thought,  having  regard  to  the 
powers  of  their  statute,  the  members  of  the 
local  authority  were  duly  employed  in  the 
execution  of  their  duty  and  were  wilfully 
obstructed  in  the  execution  of  the  Act, 
different  considerations  would  have  arisen. 
But  it  seems  to  me,  however  we  may 
disapprove  of  the  kind  of  conduct  of  the 
defendant,  the  present  respondent,  we  have 
to  consider  what  the  rights  of  the  local 
authority  are.  The  local  authority  un- 
doubtedly is  directed  by  the  Act  to  in- 
vestigate nuisances,  and  ought  in  the  exe- 
cution of  its  duty  to  do  everything  in  its 
power  to  find  out  what  nuisances  there 
are  and  put  an  end  to  them.  Therefore  the 
general  duty  is  that  to  which  reference  has 
already  been  made  of  examining  the  dis- 
trict with  a  view  to  find  out  what  nui- 
sances there  are.  I  need  not  refer  to  the 
sections.  They  not  only  impose  duties  upon 
the  local  authority,  but  give  them  certain 
rights  when  nuisances  are  discovered.  The 
opening  words  of  s.  92  are:  "It  shall  be 
the  duty  of  every  local  authority  to  cause 
to  be  made  from  time  to  time  inspection 
of  their  district,  with  a  view  to  ascertain 
what  nuisances  exist."  It  is  obvious  a 
great  many  nuisances  might  be  ascertained 
beyond  doubt  and  dealt  with  without  any 
entry  uiwn  private  property.  In  the 
course  ot  the  legislation  with  regard  to 
dealing  with  nuisances  it  obviously  occur- 
red to  the  legislature  that  it  may  be 
necessary  to  enter  upon  private  property, 
therefore^  in  addition  to  a  general  direction 
for  the  inspection  of  nuisances  there  is 
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a  power  of  entering  upon  private  property, 
and  I  think  in  order  to  see  what  are 
the  rights  of  the  local  authority  and  the 
duty  of  its  members^  and  the  obligations  of 
persons  whose  premises  are  going  to  be  in- 
spected you  must  look  at  s.  102.  That  says 
tne  local  authority  shall  be  permitted  to 
enter  premises  for  the  purpose  of  examining 
as  to  the  existence  of  any  nuisances.  When 
under  this  Act  a  nuisance  is  ascertained  to 
exist  the  local  authority  or  their  officers 
shall  be  admitted  from  time  to  time.  When 
an  order  has  not  been  complied  with  the 
local  authority  shall  be  admitted  from  time 
to  time  at  all  reasonable  hours  into  the 
premises.  If  admission  to  the  premises  for 
any  purposes  of  this  section  is  refused  any 
iustice  may  by  order  require  the  person 
having  custody  of  the  premises  to  admit 
the  local  authority,  and  if  no  person  having 
custody  of  the  premises  shall  be  found  a 
justice  shall  on  oath  made  before  him  of 
that  fact  by  order  under  his  hand  authorise 
the  local  authority  to  enter.  We  decided, 
and  I  adhere  to  what  was  said  in  the 
WancUworth  Uase^  that  the  right  to  enter 
is  not  absolute  in  the  sense  that  the  jus- 
tices must  make  the  order,  but  they  may 
hear  the  person  against  whom  the  order 
was  demanded  and  may  exercise  a  discre- 
tion as  to  whether  or  not  it  shall  be  al- 
lowed. That  seems  to  me  to  show  that 
there  is  no  statutory  right  of  entry  given 
in  the  sense  that  they  are  told  they  may 
go  upon  persons'  premises  without  further 
proceedings,  and  it  is  for  that  reason  I 
think  Mr.  Simey  is  well  founded  in  sayinjg 
that  the  authorities  show  where  there  is 
a  refusal  then  the  local  authority  have  to 
get  an  order  before  they  can  enter.  In 
that  state  of  circumstances  it  must  be  taken 
I  agree  with  Mr.  Russdl  that  the  people 
had  got  in.  The  case  finds  that  the  coun- 
cillors, ofiicers,  and  the  county  medical 
officer  had  not  asked  any  person's  permis- 
sion to  enter  upon  the  said  premises.  That 
seems  to  me  to  bring  us  to  this  point  which 
we  must  decide  if  we  are  to  over-rule  the 
decision  of  the  magistrates ;  we  must  find 
that  these  gentlemen,  having  got  in  in  the 
course  of  a  general  inspection,  must  be  held 
to  have  been  in  under  such  circumstances 
that  interfering  with  them  was  obstructing 
them  in  the  execution  of  their  statutoiy 
duties.  It  seems  to  me  that  that  does  not 
follow.  The  magistrates  have  thought  in- 
asmuch as  there  was  no  order  made  to  enter 
and  no  evidence  of  permission  by  occupiep 
that  the  local  authority  were  not  there  in 
the  discharge  of  their  duty :  although  they 
were  there  performing  a  public  duty,  it  was 
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not  a  discharge  of  their  duty  as  contem- 
plated by  the  Act.  I  cannot  see  my  way 
to  say  that  the  magistrates  were  Avrong  ; 
therefore,  however  strongly  I  feel  that  the 
conduct  of  the  defendant  was  not  the  con- 
duct which  we  can  approve  of,  yet  at  the 
same  time  he  should  not  be  made  liable  for 
a  criminal  offence.  Therefore  I  think  this 
appeal  should  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I 
share  the  reluctance  of  my  lord  to  say  any- 
thing which  would  encourage  conduct  of  this 
kind  in  the  future.  I  trust  that  i)eople  in  gene- 
ral are  not  so  unmannerly  as  upon  the  facts 
as  they  appear  here  without  further  explana- 
tion it  would  look  as  if  the  respondent  was. 
What  appears  to  me  to  be  a  snort  abstract 
of  the  legislation  on  this  subject  is,  that 
by  tJie  section  92,  the  general  duty  to  cause 
an  inspection  to  be  made  throughout  their 
district  falls  on  the  district  council.  They 
have  resolved  that  the  inspection  shall  be 
carried  out  by  the  councillors  themselves. 
Therefore  the  councillors  themselves,  the 
individuals  who  conducted  this  inspection, 
are  entitled  to  all  the  rights  which  are 
created  by  s.  102,  which,  as  it  appears 
to  me,  is  intended  to  contain  in  itself  a 
complete  code  as  to  the  manner  in  which 
the  in.spection  shall  be  carried  out,  and  as 
to  the  tnings  which  are  to  be  done  m  order 
to  give  a  right  of  entry  upon  the  premises. 
Now  the  section  is  not  quite  as  complete 
as  it  might  be  because  it  does  not  in  terms 
provide  for  this  kind  of  middle  case.  It 
provides  of  course  for  the  case  where  the 
admission  is  not  refused,  it  provides  for 
the  ease  where  admission  has  been  refused. 
Under  that  part  of  the  section  it  seems  to 
me  the  power  given  to  the  local  authority 
is  very  considerable  because  apparently  it 
does  not  matter  by  whom  the  refusal  has 
been  made  if  there  has  been  a  refusal  in 
fact.  If  there  has  been  anyone  on  the 
premises,  whether  he  has  bad  authority  to 
do  so  or  not,  who  refuses  them  admission 
they  would  be  entitled  to  make  use  of  the 
compulsory  powers  of  s.  102  and  go  before 
the  magistrates.  But  this  is  a  case  where 
there  has  been  no  opportunity  of  refusal 
because  those  who  were  conducting  the  in- 
spection got  in  apparently  without  seeing 
anybody  or  meetmg  anybody  who  could 
refuse  or  admit,  and  that  case  is  not  speci- 
fically provided  for,  and  therefore  one  has 
to  see  what  is  the  reasonable  construction 
of  the  clause.  Now  it  seems  to  me  it  would 
be  a  very  stiange  conclusion  to  arrive  at  that 
if  a  person  on  the  premises  gave  a  refusal 
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the  occupier  or  owner  or  whoever  it  was 
cotild  not  be  proceeded  against  and  punished 
under  s.  306  at  all,  but  resort  must  be  had 
to  s.  102,  and  they  would  have  to  go  before 
the  magistrates  and  get  an  order,  and  an 
order  which,  according  to  the  decision  in 
the  Wimbledon  Case  is  by  no  means  a 
matter  of  course,  and  against  which  the 
person  concerned  might  be  able  to  show 
very  good  cause  why  it  should  not  be  made 
— it  would  be  a  strange  thing  if  the  occupier  or 
the  person  concerned  had  those  rights  where 
there  was  an  express  refusal,  if  ne  should 
be  in  a  much  worse  position,  because  no  op- 
portunity had  ever  been  vouchsafed  to  him 
of  saying  whether  he  would  avail  himself 
of  that  power  or  whether  he  would  not. 
I  cannot  help  thinking,  therefore,  that  it 
must  have  been  intended  that  before  any 
steps  could  be  taken  there  must  have  been 
an  opportunity  of  refusal.  The  case  where 
there  is  nobody  on  the  premises  or  where 
the  person  having  the  custody  of  the  pre- 
mises cannot  be  found,  is  provided  for. 
Therefore  there  is  no  aifficulty  arising  on 
that  score,  and  it  seems  to  me  shortly  that 
Mr.  RusselVi  argument  comes  to  a  very 
great  extent  to  confounding  the  circum- 
stances which  are  necessary  to  entitle  a 
person  acting  in  the  supposea  execution  of 
a  duty  to  notice  of  action  in  circumstances 
which  would  entitle  him  to  defend  any 
action  that  has  been  brought  on  the  ground 
that  he  was  legally  justified  in  what  he  did. 
I  think  under  the  circumstances  this  is  a 
case  of  obstruction.  I  say  it  on  the  grounds 
I  have  already  expressed  only,  because  I 
entirely  disagree  with  Mr.  Simey's  argu- 
ment as  to  the  meaning  of  the  word  "  ob- 
structed." A  reasonable  meaning  must  be 
given  to  that,  and  I  think  that  if  these 
gentlemen  haa  a  right  t^  go  on  the  premises 
without  asking  permission  or  without  giving 
any  opportunity  of  refusal,  I  must  say 
the  person  who  exposes  them  even  to  a 
well  grounded  apprehension  of  personal  de- 
tention as  a  kind  of  punishment  or  revenge 
for  their  act  of  entry,  most  certainly  ob- 
structs within  the  meaning  of  this  section, 
and  I  think  it  would  be  very  unfortunate  if 
any  countenance  should  be  given  to  the 
notion  that  conduct  of  that  kind,  where 
there  is  a  right  of  entry,  would  not  be  ob- 
struction within  the  meaning  of  the  Act. 

Channell,  J.— I  agree.  I  think  it  is 
clear  when  you  read  s.  102  carefully  the 
legislature  has  deliberately  stopped  short 
of  giving  the  local  authority  tne  right  of 
entry  of  their  own  motion  They  may  be 
admitted  or  they  may  get  an  order.    These 
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gentlemen  were  not  admitted,  there  was 
nobody  there  to  admit  them.  They  went 
in  of  their  own  motion,  and  that  is  not 
justified  by  s.  102.  Consequently  they  can- 
not be  said  to  have  been  there  in  the  exe- 
cution of  their  duty.  The  respondent  was 
undoubtedly  clearly  wrong :  what  he  ought 
to  have  done  would  have  been  to  have  gone 
in  himself  and  requested  them  to  go  out, 
and  if  they  had  not  gone  out  he  could  have 
gently  put  his  hand  upon  them  under  the 
common  law.  Instead  of  that  he  locked 
them  in.  If  they  had  been  in  the  execution 
of  their  duty  it  would  have  been  clearly 
obstruction.  The  difficulty  is  about  their 
right  to  go  in.  As  to  their  right  to  go  out, 
that  is  clear. 

Appeal  dismiaaed. 

Solicitors  for  the  appellant :  Pritchard  & 
Sons  for  Thomas  Wm.  Weiford,  Consett. 

Solicitors  for  the  respondent :  Belfrage  & 
Co.  for  T.  M.  Aynsley,  Consett. 
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May  24,  1903. 

Commissioners  of  the  Royal  Patriotic 
Fund  v.  Mayor,  etc.  of  Wandsworth. 

Poor  rate — Voluntary  school — Institution  for 
maintenance  of  fatherless  daughters  of 
soldiers  and  sailors — Public  elementary 
day  school— Buildings  used  "exclusively 
or  mainly  *'  for  the  purposes  of  school- 
room, oinces  or  playground — Exemp- 
tion —  Voluntary  Schools  Act,  1897 
(eo  Vict,  c.  5),  s.  3. 

The  appellants,  the  Commtsnoners  of  the 
Patriotic  Jfund,  carried  on  the  Royal 
Victoria  Patriotic  Asylum  cw  an  insti- 
tution for  the  maintenance  aiid  edu- 
cation of  the  orphan  or  fatherless 
children  of  soldiers  and  sailors  out  of 
money  provided  by  the  Patriotic  Fwna, 
The  children  were  educated,  and  fee 
grants  were  obtained  in  aid  of  such 
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education;  besides,  they  did  all  the 
housework,  cooking  ana  washing  under 
superintendence,  and  such  work  was 
also  done  as  part  of  their  training  in 
domestic  economy.  Such  necessary 
domestic  and  household  work  extended 
over  the  whole  building.  Three  cIom 
rooms  out  of  eight  were  used  solely  and 
exclusively  for  the  purpose  of  the  day 
school  elementary  education.  The  rest 
of  the  building  v>as  iiot  solely  or 
exclusively  so  used,  but  apart  thereof  vhis 
primarily  and  miefly  so  used,  though 
utilised  to  a  varying  extent  for  the  other 
purposes  of  the  institution  in  the 
evenings  or  out  of  school  hours, 

Held,^Aa<  the  building  did  not  come  within 
trie  exemption  given  by  the  Voluntary 
Schools  Act,  1897  (60  Vict  c,  5),  s,  3. 

Case  stated  pursuant  to  12  <&  13  Vict 
c.  45,  s.  11,  in  the  matter  of  two  appeals 
ajgainst  (a)  a  poor  rate,  and  (b)  a  sewers, 
lighting  and  general  rate  made  by  the 
responaents  on  April  29tlL  1899,  in  respect 
of  the  main  buildings  of  the  Royal  Victoria 
Patriotic  Asylum. 

The  ground  of  the  said  appeals  as  stated 
in  the  notices  of  aj)peal,  is  that  the  said 
buildings  and  hereditaments  assessed  to  the 
said  rates  are  used  exclusively  or  mainly  for 
the  purposes  of  the  schoolrooms,  offices,  or 
playgrounds  of  a  voluntary  school,  and  are 
exempt  from  the  said  rates  by  virtue  of  the 
Voluntary  Schools  Act,  1897  (60  Vict,  c,  6),  s.  3. 

By.  s.  4  of  the  last-mentioned  Act,  the 
expression    "  voluntary   school "   means   a 

Eublic  elementary  day  school  not  provided 
y  a  school  board,  and  "  public  elementary 
school"  is  defined  by  ss.  3,  7  of  the 
Elementary  Education  Act,  1870  (33  <k 
34  Vict.  c.  75),  as  a  school  or  department  ot 
a  school  at  which  elementary  education  is 
the  principal  part  of  the  education  there 
given  (not  including  any  school  at  which 
the  ordinary  payments  in  respect  of  instruc- 
tion from  each  scholar  exceed  90^.  a  week), 
and  which  is  conducted  in  accordance  with 
the  regulations  contained  in  s.  7  of  the  last- 
mentioned  Act. 

The  said  buildings  were,  prior  to  the 
passing  of  the  said  voluntary  schools  Act, 
1897,  assessed  at  a  sum  of  £1,6000  ffross, 
and  £1,334  net  rateable  value,  and  there- 
upon the  correspondence  set  out  in  the 
appendix  to  this  case  took  place  between 
the  appellants  and  the  respondents  as  to 
the  exemption  claimed.  The  respondents, 
on  September  7th,  1898,  offered  to  reduce. 
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and  did  in  fact  reduce  the  assessment  of 
the  said  buildings  to  £1,200  gross,  and 
£1,000  net  rateable  value  in  consideration 
of  the  said  claim  and  of  the  said  Voluntary 
Schools  Act,  1897,  and  the  rates  now 
appealed  against  are  on  the  said  reduced 
assessment,  but  the  said  assessment  is  still 
in  respect  of  the  whole  of  such  buildings 
without  distinguishing  any  part  thereof  as 
exempt. 

The  buildings  so  assessed  are  known  as 
the  Royal  Victoria  Patriotic  Asylum,  and 
are  mamtained,  used  and  administered  by 
the  appellants  under  the  provisions  of  the 
Act,  30  &  31  Vict.  c.  98,  s.  5,  and  Acts 
amending  the  same  as  an  institution  for  the 
maintenance  and  education  of  the  orphan 
or  fatherless  daughters  of  soldiers,  sailors 
and  marines  in  the  service  of  the  Crown, 
out  of  an  endowment  fund,  originally  a 
portion  of  the  Patriotic  Fund  appropriated 
tor  that  purpose  by  the  Royal  Commissioners 
of  that  fund  supplemented  by  legacies  and 
voluntary  contrioutions. 

The  printed  rules  of  the  said  institution 
(which  are  to  be  taken  as  part  of  this 
case)  state  that  the  object  of  the  insti- 
tution is^  to  give  a  sound  elementary 
and  religious  education  with  a  practical 
training  for  domestic  service  to  the  orphan 
daughters  of  sailors,  soldiers  and  marines 
of  his  Majesty's  fleets  and  armies, 
and  to  maintain  them  in  the  asylum  in  such 
numbers  as  the  committee  from  time  to 
time  may  detennine  until  the  age  of  sixteen, 
free  of  all  expense  to  the  mother  or 
guardian.  No  children  belonging  to  or 
possessing  the  faith  of  the  Roman  Catholic 
Church  arej  in  fact,  received  as  inmates  of 
the  institution,  but  a  special  fund  under  the 
administration  of  the  Patriotic  Fund  Com- 
mission has  been  set  apart  for  providing 
maintenance  and  education  for  such  child- 
ren in  orphana^s  controlled  by  Roman 
Catholic  authorities,  and  such  special 
endowment  fund  is,  in  fact,  so  applied.  It 
is,  however,  not  in  any  case  required  as  a 
condition  for  admission  to  the  asylum  that 
the  children  admitted  shall  belong  to  or 
shall  not  belong  to  any  particular  religious 
denomination,  and  the  school  conducted  in 
the  said  asylum  for  the  education  of  the 
children  is,  m  fact,  conducted  in  accordance 
with  the  provisions  of  the  Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  7. 

The  number  of  the  children  in  the  asylum 
for  the  last  three  years  has  been  the 
following : 
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Total 
number 

of 
inmates. 

284 

Inmates 
under 

14 
years. 

Average 

school 

attendance 

under  14. 

1898-1899 

220 

191 

1899-1900  i     286 

211 

186 

1900-1901  1     278 

1 

207 

204 

The  said  children  are  maintained  in  and 
reside  in  the  asylum  for  forty-eight  weeks 
in  every  year,  and  as  a  rule  remain  there 
until  they  have  attained  the  a^e  of  sixteen 
years,  when  places  in  domestic  service  are 
found  for  them. 

The  said  children  receive  elementary 
education  within  the  asylum  in  accordance 
with  the  codes  of  regulation  of  his  Majesty's 
Education  Department,  and  the  existing 
and  past  codes  of  regulations  are  to  be 
referred  to,  if  neces.sary.  as  part  of  this  case. 
The  school  so  conducted  has,  for  many  years, 
been  inspected  by  the  inspectors  of  his 
Majesty's  Education  Department,  and  has 
received,  since  the  year  1880,  and  still 
receives  an  annual  Parliamentary  grant  under 
the  provisions  of  the  Education  Acts  as  a 
day  school,  in  respect  only  of  children 
under  the  age  of  fourteen  years,  and  also 
receives  fee  grants  under  the  Elementary 
Education  Act,  1891  (54  <k  55  Vict.  c.  56), 
s.  1  (1),  in  respect  of  children  up  to  the  age 
of  fifteen  years. 

The  time  tables  for  the  conduct  of  the 
said  school  for  children  under  the  age  of 
fourteen  years,  have  been  approved  by  the 
inspector  of  his  Majesty's  Education  Depart- 
ment, and  are,  in  fact,  observed.  There  are, 
in  addition  to  the  regular  inmates  of  the 
asylum,  one  or  two  children  (being  the 
children  of  employees  of  the  institution) 
who  attend  the  said  day  school,  and  receive 
elementary  education  there  gratuitously. 
No  application  for  the  reception  of  outside 
children  to  the  said  school  has  ever  been 
made,  but  it  is  stated  by  the  secretary  that 
if  such  an  application  was  made,  and  if 
there  was  room  to  receive  such  children, 
the  comniissioners  would  feel  bound  to 
accede  to  it,  and  would  receive  such  child- 
ren so  far  as  there  was  room  for  their 
accommodation. 

In  addition  to  the  said  day  school,  an 
evening  class  is  held  in  one  of  the  same 
classrooms,  which  is  attended  by  some  of 
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the  said  children,  but  such  class  does  not 
fall  within  the  regulations  of  the  education 
codes,  nor  are  grants  made  in  respect  of  it. 
Some  use  is  also  made  of  the  said  classroom 
for  choir  practice. 

The  buildings  of  the  asylum  consist  of  the 
following : 

1.  Ground  floor — (a)  Classrooms,  dining 
hall,  recreation  room,  library,  playroom, 
matron's  room,  teacher's  general  sitting- 
room,  kitchen  and  scullery,  laundry  and 
ironing  room,  superintendent's  rooms  and 
offices,  entrance^  nail,  corridors,  lavatories 
and  offices. 

2.  First  and  second  floors  —  Dormitories 
for  the  girls,  teachers'  rooms. 

3.  Assistant  matrons'  and  servants'  bed- 
rooms. 

4.  Courtyards  enclosed  within  the  said 
buildings  for  the  purpose  of  giving  light  and 
access. 

The  whole  of  the  children  in  the  said 
asylum  are  educated  and  brought  up  to  be 
domestic  servants,  and  a  large  part  of  their 
education  consists  in  instruction  in  the 
work  of  cooks,  housemaids,  parlour-maids, 
laundry-maids,  etc.,  such  work  (under  the 
names  of  cookery,  laundry  work,  dormitory 
work  and  domestic  economy)  being  recog- 
nised by  the  education  codes  as  subjects  of 
elementary  education  for  which  grants  may 
be  and  are,  in  fact,  made.  For  the  purpose 
of  the  institution,  the  following  staft  is 
provided  in  addition  to  a  superintendent, 
assistant  superintendent  and  matron,  all  ox 
whom  board  and  sleep  in  the  asylum  for 
fourty-eight  weeks  in  the  year. 

One  senior  governess,  six  assistant  gover- 
nesses, one  needlework  matron,  four  assis- 
tant needlework  matrons,  one  cook  or 
kitchen  matron  (in  addition  to  a  teacher  of 
cookery  visiting  four  days  a  week),  one 
laundry  matron  ;  one  laundry  maid  and  one 
general  servant  employed  at  the  wages  of 
'  domestic  servants,  but  also  giving  assistance 
in  training  the  children  ;  one  infirmary 
nurse. 

Except  as  aforesaid,  there  are  no  domestic 
servants,  and  the  wnole  of  the  household 
and  domestic  work  of  the  institution  is 
done  by  the  children  themselves,  and  is 
utilised  for  the  purpose  of  giving  th  -m 
systematic  instruction  in  the  subjects  men- 
tioned in  the  preceding  paragraph.  Such 
household  and  domestic  work  necessarily 
extends  over  the  whole  building^  and  to  this 
extent  the  whole  of  the  building  is  used 
for  the  purposes  of  day  school  elementar^'^ 
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education.  The  said  household  and 
domestic  instruction  is  shared  in  by  all  the 
children,  but  the  greater  part  of  the  work  is 
necessarily  done  by  elder  girls,  including 
those  who  are  more  than  fourteen  years 
old. 

Three  classrooms  only  ^out  of  eight)  are 
used  solely  and  exclusively  for  the  purpose 
of  day  school  elementary  education.  The 
rest  of  the  building  is  not  solely  and 
exclusively  so  used,  but  a  part  thereof  con- 
sisting of  classrooms,  playroom,  teachers' 
rooms  and  the  necessary  offices  is  pnmarily 
and  chiefly  so  used,  though  utilised  to  a 
varying  extent  for  the  other  purposes  of  the 
institution  in  the  evening  or  out-of-school 
hours.  The  portion  so  primarily  and 
chiefly  used,  together  wth  the  three  class- 
rooms above  mentioned,  may  be  taken, 
according  to  superficial  area,  as  one-fourth 
of  the  whole,  but  is  not  structurally 
separated  or  separable  therefrom.  The 
whole  of  the  said  building  if  assessed  at 
fifty  per  cent,  on  its  structural  value  (being 
the  mode  usually  adopted  for  school  build- 
ings in  the  metropolis),  would  fairly  be 
assessed  at  an  amount  considerably  larger 
than  the  amounts  of  £1,600  ^oss,  and 
£1,334  net  rateable  value  at  which  it  was 
assessed,  prior  to  the  reduction  in  September, 
1898,  to  tne  amounts  now  appealed  against. 

The  rateable  value  of  a  building  which 
wo'ild  be  capable  of  providing  ordinary 
school  board  accommodation  for  the  same 
number  of  children  as  those  (under  the  age 
of  fourteen  years)  maintained  in  the  asylum 
would  be  much  less  than  the  rateable  value 
now  appealed  against,  i.e.,  £1,000,  and  ought 
not  to  exceed  £300  net  rateable  value. 

The  appellants  contend  that  the  whole  of 
the  said  building  is  used  exclusively  or 
mainly  for  the  purposes  of  the  schoolrooms, 
offices  or  playgrounds  of  a  voluntary  school 
within  the  meaning  of  s.  3  of  the  Voluntary 
Schools  Act,  1897  (60  Vict.  c.  5),  and 
alternatively  that  large  portions  of  such 
buildings  are  so  used,  and  that  the  said 
building  is  exempt  in  whole  or  in  part  from 
the  said  rates,  and  that  the  rates  appealed 
against  are  therefore  bad. 

The  respondents  contend  that  the  said 
building  is  a  charitable  asylum  or  institu- 
tion for  the  maintenance  of  a  limited  class 
of  persons  for  whom  board  and  lodging  is 
also  provided,  for  whose  maintenance  a 
staff  of  teachers  or  servants  is  also  boarded 
and  lodged  therein,  and  is  not  used  exclu- 
sively or  mainly  for  the  purposes  defined  by 
s.  3  of  the  said  Act ;  that  the  institution  is 
not  a  "voluntary  school"  or  a  "public 
elementary  day  school"  within    the    true 
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meaning  of  the  £ducatioQ  Acts,  and  that  the 
assessment  of  the  said  building  to  the  poor 
rate  and  to  local  rates  is  good  and  valid, 
and  that  the  appellants  are  not  entitled  to 
succeed  upon  their  notices  and  grounds  of 
appeal. 

The  question  for  the  court  is  whether  the 
appellants  are  entitled  to  succeed  in  whole  or 
in  part  under  their  notices  of  appeal.  If  the 
answer  ia  in  the  ne^tive  the  appeals  are  to 
be  dismissed;  if  in  the  affirmative,  the 
appeals  are  to  be  allowed,  and  the  said 
rates,  so  far  as  they  relate  to  the  said  build- 
ings, are  to  be  quashed,  and  in  either  case 
with  or  without  costs,  and  with  such  further 
order  as  to  the  court  may  seem  fit. 

Sir  B.Finlay,  A. -Q.  (with  him  Sutton), 
for  the  appellants.  —  The  question  here 
arises  under  s.  3  of  the  Voluntary  Schools 
Act,  1897  (60  Vict.  c.  ft),  which  provides 
that  no  person  shall  be  assessed  or  rated  to 
or  for  any  local  rate  in  respect  of  any  land 
or  buildings  used  exclusively  or  mainly  for 
the  purposes  of  the  schoolroom,  offices  or 
playground  of  a  voluntaiy  school,  except  to 
the  extent  of  any  pront  derived  by  the 
managers  of  the  school  from  the  letting 
thereof.  This  school  comes  within  the 
definition  of  voluntary  school  given  by  s.  4 
of  the  Act  "as  a  public  elementary  day 
school"}  that  means  a  "day"  school  as 
distinguished  from  an  "evenmg"  school, 
and  not  as  contrasted  with  a  boarding 
school.  [He  referred  to  the  judgment  of 
Wills,  Jt,  in  B.  v.  Cockertan,  [1901]  1  K.  B. 
322,  at  p.  344.] 

This  difierence  between  "  day  "  as  opposed 
to  evening  schools,  is  recognised  and 
emphasized  by  the  Education  Act  of  1870 
(33  &  34  Vict.  c.  75),  and  the  Education  Act, 
1876  (39  &  40  Vict.  c.  79),  and  s.  22  (1)  of  the 
Education  Act  of  1902. 

Then  the  question  is  whether,  bein^  such 
public  elementary  school,  it  can  be  said  that 
the  buildings  are  "  exclusively  or  mainly " 
nsed  for  the  purposes  of  schoolrooms,  offices 
or  playgrounds.  It  is  submitted,  though 
not  exclusively,  yet  they  are  mainly  so  used. 
The  children  are  taught  cookery,  laundry 
work  and  domestic  economy,  and  the 
kitchens,  laundries  and  bedrooms  are  used 
for  the  purpose  of  their  instruction.  It  is 
not  material  that  they,  in  fact,  cook  the 
food  themselves,  or  inhabit  the  bedrooms, 
or  wash  their  own  clothing.  The  instruc- 
tion is  the  more  valuable  as  being  of 
practical  use  to  them. 

BoxcUl,  K.C.  (with  him  Z.  M,  JHohards), 
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for  the  respondents.  ^This  is  a  claim  for 
total  exemption  of  rates  for  the  whole 
building  wnich  cannot  be  supported.  By 
s.  3  of  the  Voluntary  Schools  Act,  1897, 
only  the  premises  used  "  mainly  or  exclu- 
sively" as  "schoolrooms,  offices  or  play- 
grounds "  are  exempt  from  being  rated  ; 
but  here,  it  cannot  be  contended  that  all 
the  premises  are  so  used  which  would  be 
necessary  to  bring  the  case  within  the 
exemption. 

Lord  Alverstonb,  C.J.— In  this  case, 
in  order  to  establish  the  exemption  for  the 
Patriotic  Asylum,  the  appellants  must  bring 
themselves  within  the  words  "no  person 
shall  be  assessed  or  rated  to  or  for  any  local 
i*ate  in  respect  of  any  land  or  buildings 
used  exclusively  or  mainly  for  the  purposes 
of  the  schoolrooms,  offices  or  playgrounds  of 
a  voluntary  school,"  and  then  there  is  a 
definition  according  to  which  voluntary 
school  means  a  public  elementary  dayschool 
not  provided  by  a  school  board.  For  the 
reasons  which  I  indicated  when  the 
Attorney-General  was  arguing  the  matter,  I 
think  he  made  good  his  point  vnth  regard 
to  the  meaning  of  the  wora  "  day  "  there  as 
distinguished  from  "evening  school." 
Therefore,  it  is  not  necessary  to  deal  with 
any  argument  that  might  have  been  based 
against  him  upon  the  other  view  of  the  case. 
It  all  comes  back  to  this — ^as  to  whether  or 
not,  on  the  findings  in  this  case,  we  can  say 
that  we  have  come  to  the  conclusion  that 
the  arbitrator  has  found  that  the  land 
and  buildings  are  all  mainly  used  "for 
the  purposes  of  the  schoolrooms,  offices 
or  playgrounds"  of  the  school.  1  think 
it  is,  first,  important  to  note  that  it  is  not 
the  school  premises,  it  is  not  anything 
within  the  curtilage  of  the  school  premises 
or  teachers'  houses  or  anything  of  that  sort 
— it  is  "  schoolrooms,  offices  or  playgrounds 
of  a  voluntary  school."  I  also  think  further, 
that  it  is  important  to  note  that,  as  Mr. 
Boxfdl  properly  pointed  out,  this  is  not  a 
claim  for  exemption  of  a  part  on  the  ground  . 
that  there  might  have  been  something  which 
was  so  exclusively  applied,  and  I  do  not  know 
that  it  is  possible  tor  such  an  institution  to 
make  that  claim  ;  but  be  it  as  it  may,  it  is 
not  a  claim  to  have  any  portion  of  the 
land  and  buildings  discharged  from  char^- 
ability  or  assessment,  but  it  is  a  claim 
to  have  the  whole  of  the  land  and  build- 
ings so  discharged.  Thereupon  the  learned 
Attorney  -  General  must  make  good  the 
point  tnat  the  rateable  subject  -  matter 
is  mainly  used  "for  the  purposes  of  the 
schoolrooms,  offices  or   playgrounds."    Of 
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course,  if  you  approach  it  from  a  purely 
educational  standpoint,  I  should  agree  with 
every  word  that  the  Attorney-General  has 
said— that  in  all  probability  the  education  in 
cookery,  in  household  work,  in  laundry 
work  and  any  such  education  as  would  fit 
the  children  for  domestic  service  would  be 
much  more  thorough  and  much  better 
because  it  was  carried  on  in  the  rooms 
in  which  they  lived,  and  carried  on,  so  to 
speak,  by  night  as  well  as  by  day^  or  at  any 
rate  in  the  morning  and  the  evenmg  as  well 
as  during  the  mere  school  hours.  Possibly, 
to  a  certain  extent,  the  actual  demonstration 
of  cooking  the  food  that  they  themselves 
were  going  to  eat,  would  be  much  more 
effective  than  cooking  food  which  was  merely 
to  be  a  sort  of  specimen  which  the  teacher 
was  elaborating  for  the  benefit  of  the 
students.  But  you  really  cannot  look  at  it 
quite  from  the  educational  point  of  view 
only.  I  think  you  must  look  at  it  from  the 
point  of  view  of  the  main  object  of  an 
mstitution  of  this  kind,  and  I  think  it  is  not 
unfair  to  say  that  this  is  in  the  main  a 
building  in  which  the  children  are  not  only 
educated  but  are  kept,  trained,  clothed, 
boarded  and  lodged,  in  which  building  there 
is  elementai-y  education  carried  on.  Although 
I  admit  I  was  for  the  moment  impressed 
with  the  view  that  the  \e&med  A  ttomep- 
General  called  to  our  attention  that  in  order 
to  ^et  the  grant  it  must  fulfil  the  conditions 
which  are  prescribed  for  the  grant  to 
an  elementary  education  school,  that  would 
only  show  that  they  are  able  in  some  parts, 
or  at  any  rate  that  they  are  able  upon  the 
build ine: — I  will  not  say  in  some  parts  of 
the  building,  as  that  may  be  thought  to  be 
begging  the  question — to  do  some  work 
which  enables  them  to  receive  the  ^ant. 
It  seems  to  me  that  this  is  not  a  sufficient 
evidence  of  the  building  being  mainly  used 
"  for  the  purposes  of  the  schoolrooms,  offices 
or  playgrounds.'*  Therefore,  I  think  from 
the  point  of  view  of  total  exemption  that 
the  Patriotic  Commissioners  have  failed, 
and  that  on  the  special  case  judgment  must 
be  for  the  rating  authority. 

Wills,  J.—I  agree. 
Channell,  J.— I  agree. 

Ajrpeal  dismissed. 

Solicitors  for  the  appellant:  Solicitors 
to  the  Treasury. 

Solicitors  for  the  respondents:  W.  W. 
Young,  Son  &  Ward. 
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London  Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiii),  s.  78— Swimming  bath — Con- 
struction of  floor  within  bath — Notice 
to  district  surveyor  under  s.  146  of  the 
London  Building  Act,  1894. 

The  ajypellants  were  employed  as  contractors 
by  a  borough  cowncil  to  fit  together  and 
jflace  in  public  baths  which  were  vested 
in  the  council  by  virtue  of  the  London 
Government  Act^  1899,  tetnporary 
wooden  fioorings  in  order  that  the  baths 
might  be  used  as  halls  duriiig  the  winter 
months.  The  appellants  began  the  con- 
struction of  the  fioorings  be/ore  serving 
a  building  notice  under  s.  145  of  the 
London  Building  Act,  1894,  on  the  re- 
spondenty  the  district  surveyor  of  the 
said  council.  The  respondent  laid  an 
information  u/nder  the  Act  a^fainst  the 
ajyjMants  for  neglecting  to  serve  such 
a  notice.  The  learned  magistrate  con- 
victed the  ajmdlants,  but  found  tJiat 
the  fioorings  aid  "not  affect  and  were  not 
likely  to  affect  tfie  baths. 

Held,  that  the  case  of  Venner  v.  AfDonelly 
[1897]  1  Q.  B.  421 ;  61  J.  P.  181,  was  an 
authority  governing  this  case.  The 
fioorings  did  not  form  a  "  strueture^  or 
fjuilding  or  wot%  before  the  commence- 
ment of  which  a  building  notice  mttst 
be  served  upon  a  district  surveyor  under 
s.  145  of  the  London  Building  Act, 
1894,  a«  according  to  the  finding  of  the 
learned  magistrate^  they  did  not  affect 
aiul  were  not  likely  to  affect  the  build- 
ing in  which  they  were  placed  and  so 
did  not  come  within  s.  78  of  the  Act. 

Case  stated  by  me,  the  undersigned,  one 
of  the  magistrates  of  the  police  courts  of 
the  metropolis,  pursuant  to  20  &  21  Vict, 
c.  43,  s.  2,  and  42  <k  43  Vict.  c.  49,  s.  33, 
upon  the  hearing  on  October  21st,  1902, 
before  me  of  an  information  laid  by  the  re- 
spondent, as  district  surveyor  for  the  dis- 
trict of  Paddington,  under  the  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxii.), 
whereby  the  appellants  were  charged  for 
that  they  on  October  16th,  1902,  at  Pad- 
dington   Baths,  in   the  said  district,  did 
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begin  to  execute  a  work,  respecting  which 
they  ought  to  serve  a  building  notice,  before 
serving  such  notice  contrary  to  the  pro- 
visions of  the  said  Act.  Upon  the  said 
hearing,  the  following  facts  were  proved  or 
admitted,  viz. : 

1.  In  the  year  1871  the  Public  Baths  and 
Washhoases  Act,  1846(9  &  10  Vict.  c.  7)  was 
adopted  in  the  parish  of  Paddington,  and 
public  baths  and  washhouses  were  erected  in 
Queen's  Road,  in  the  said  parish,  containing 
two  halls,  known  respectively  as  the  "  large 
hall  *'  and  the  "  small  hall,"  in  each  of  which 
was  constructed  a  swimming  bath  ;  that  in 
the  large  hall  being  90  feet  long  by  41  feet 
wide,  and  that  in  the  small  nail  being 
60  feet  louff  by  39  feet  wide,  both  having  a 
wat€r  depth  of  6  feet  at  one  end,  reducmg 
to  3  feet  6  inches  at  the  other  end.  The 
said  baths  and  washhouses  were  opened  in 
1874. 

2.  The  said  baths  and  washhouses  be- 
came, by  virtue  of  the  London  Government 
Act,  1899,  vested  in  the  council  of  the 
borough  of  Paddington,  which  council  has, 
since  the  said  baths  and  washhouses  became 
so  vested  in  it,  closed  the  said  swimming 
baths  as  such  during  the  winter  months  in 
each  year,  and  have  let  the  same  for  the 
holding  of  religious  and  other  meetings, 
and  for  other  purposes,  in  pursuance  of  the 
powers  conferred  upon  the  said  council  by 
the  Baths  and  Washhouses  Act,  1878. 

3.  In  order  to  fit  the  said  halls  for  use  for 
purposes  other  than  swimming  baths,  it  is 
necessary  to  construct  a  floor,  and  the  fol- 
lowing is  the  method  adopted  of  doing  so  : 
Nine  long  baulks  of  timber,  7  inches  by 
6  inches,  are  placed  parallel  to  each  other 
and  run  the  whole  length  of  the  bath. 
Each  biulk  is  supported  on  upright  posts, 
6  inches  by  6  inches,  and  placed  about 
5  feet  apart,  and  alternately  braced  together 
by  timbers  4  inches  by  3  inches.  These 
posts  stand  upon  battens,  8  inches  by 
3  inches,  resting  on  the  floor  of  the  bath. 
Upon  the  baulks,  and  at  right  angles  there- 
to, and  secured  thereto  by  screws,  planking 
of  about  3  inches  in  thickness  is  laid,  and 
when  so  laid  forms  over  the  whole  surface 
of  the  hall  in  which  it  is  laid  one  un- 
broken floor.  The  above  method  of  dealing 
with  and  constructing  the  floors  over  the 
swimming  baths  was  adopted  prior  to  the 
transfer  to  the  council  of  the  said  baths 
effected  by  the  London  Government  Act, 
1899,  by  the  commissioners  appointed  under 
the  said  Act  (9  <k  10  Vict.  c.  74),  and  has 
been  continued  since  such  transfer  by  the 
said  council  every  year  upon  the  closing  of 
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the  said  baths  as  such.  Upon  the  reopen- 
ing of  the  baths  as  swimming  baths  in  each 
year  the  said  constructions  have  been  taken 
to  pieces,  and  the  pieces  numbered  and 
placed  in  store,  and  there  kept  until  the 
next  closing  of  the  baths,  when  they  have 
been  put  together  a^in  in  a  similar  method 
under  the  supervision  of  the  surveyor  of 
the  said  commissioners  or  of  the  said 
council.  The  construction  of  the  floor 
above  described  does  not  affect,  and  is  not 
likely  to  affect,  the  building  or  the  swim- 
ming bath  in  which  it  is  constructed.  It 
merely  forms  a  temporary  flooring  in  the 
hall  in  which  it  is  placed,  level  with  the  top 
of  the  swimming  bath  therein,  and  covering 
the  whole  area  of  such  bath. 

4.  Upon  the  closing  of  the  said  baths  in 
the  month  of  October,  1902,  the  said  coun- 
cil employed  the  appellants  as  contractors 
to  put  together  ana  replace  in  the  said 
baths  the  said  constructions. 

5.  On  October  16th,  1902,  the  appellants 
commenced  to  put  together  the  said  con- 
structions and  to  replace  them  in  the  said 
baths,  without  having  before  so  doing 
served,  or  caused  to  be  served  by  any  other 
person  entitled  to  give  the  same,  any  notice 
on  the  respondent,  who  is  the  district  sur- 
veyor under  the  London  Building  Act,  1894, 
for  the  district  in  which  the  said  baths  and 
washhouses  are  situate. 

6.  On  behalf  of  the  respondent  it  was 
contended  that  whenever  either  of  the  con- 
structions was  put  together  and  placed  in 
one  of  the  said  swimming  baths,  a  floor  of 
a  public  building  was  constructed,  and  work 
was  done  in  connection  with  or  for  the  pur- 
poses of  a  public  building  within  the  mean- 
ing of  8.  78  of  the  London  Building  Act, 
1894.  And  that  the  appellants  should, 
therefore,  have  served  in  respect  of  such 
work  the  notice  required  by  s.  145  of  that 
Act.  And  that  the  appellants,  having  neg- 
lected to  serve  such  notice,  had  render^ 
themselves  liable  to  the  penalty  prescribed 
by  s.  200  (11)  (b)  of  the  said  Act. 

7.  On  behalf  of  the  appellants,  it  was 
contended  that  the  putting  together  and  re- 
placing of  the  said  constructions  in  the  said 
swimming  baths  was  not  a  work  in  respect 
of  which  notice  was  required  by  s.  145  of 
the  London  Building  Act,  1894,  to  be  served 
on  the  respondent.  And  that  the  work 
contemplated  by  s.  78  of  the  said  Act  is 
either  work  done  to  a  public  building,  in- 
cluding (inter  alia)  the  floors  thereof,  during 
the  construction  of  such  building,  or,  where 
work  is  done  to  a  public  building  after  its 
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construction,  work  affecting  or  likely   to 
affect  the  building. 

8.  I  held  that  the  commencing  to  put  to- 
gether the  said  constructions  on  October 
16th,  1902,  was  work  done  in  connection 
with  a  public  building  which  required  the 
approval  of  the  respondent  under  s.  78  of 
the  London  Building  Act,  1894.  And  I 
accordingly  convicted  the  api>ellants,  and 
ordered  them  to  pay  a  fine  of  10«.,  with 
two  guineas  costs. 

9.  The  question  for  the  opinion  of  the 
court  is  whether  or  not  I  was  right  in  my 
said  decision. 

Dated  this  20th  day  of  January,  1903. 

A.  Chichele  Plowden. 

H,  Cunningham  Glen,  for  the  appellants. 
— The  respondent  contends  that  the  con- 
structions in  this  case  come  within  s.  78  of 
the  London  Building  Act,  1894  ;  that,  there- 
fore, notice  should  have  been  given  under 
8.  145,  and  that  the  appellants  are  liable  to 
a  penalty  under  s.  200  (11)  (b).  But  the 
learned  magistrate  has  found  that  the  con- 
structions do  not  affect,  and  are  not  likely 
to  affect,  the  building  in  which  they  are 
placed,  and  therefore  the  respondent  must 
rely  on  the  earlier  part  of  the  section  ; 
but  this  obviously  only  applies  to  the 
original  construction  of  the  Duilding.  See 
s.  209  of  the  Act.  The  case  is  covered  by 
Venner  v.  AfDonell,  [1897]  1  Q.  B.  421 ; 
61  J.  P.  181. 

Montgomery,  for  the  respondent. —  Veriner 
V.  M'Donell,  suj*ra,  is  to  be  distinguished  from 
the  present  case,  because  in  that  case  no 
support  was  afforded  to  the  hall  by  the  move- 
able seating,  consisting  of  tiers  of  wooden 
platforms,  whereas  in  this  case  the  floor  is 
a  part  of  the  building.  In  that  case  the 
attention  of  the  court  was  not  called  to 
.s.  209,  as  the  instances  given  in  the  judg- 
ment of  work  for  which  notice  is  not  re- 
quired show.  If  this  is  a  work  in  respect 
of  which  notice  is  not  required,  the  builder 
might  take  out  a  floor  which  had  been 
pa^ed  by  the  inspector  and  replace  it  by  an 
inferior  one ;  or  when  a  floor  was  worn  out 
it  might  be  replaced  by  an  inferior  one 
without  the  inspector  having  an  oppor- 
tunity of  testing  it 

Cunningham  Olen  was  not  called  on  to 
reply. 

Wills,  J. — In  all  substantial  respects  the 
case  of  Yenfier  v.  M^Donell,  supra,  which 
was  decided  by  this  court  in  1897,  is  indis- 
tinguishable from    this    case.    It  may  be 
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that  there  are  some  two  or  three  expressions 
which,  if  our  attention  had  been  called  to 
s.  209,  might  ha ve^ been  modified  in  that 
case.  I  mean  that  one  might  not  have  put 
the  same  instances  of  mending  a  window  or 
fixing  a  cupboard,  and  so  on,  but  there  are 
plenty  of  illustrations  which  are  used  in  the 
same  sentence  which  would  be  applicable 
when  s.  209  is  taken  into  consideration, 
and  I  think  the  whole  of  that  very  carefully 
reserved  judgment  which  was  delivered 
after  ample  time  for  consideration,  and 
which  had  the  sanction  of  ray  brother 
Wright,  is  applicable  in  terms  to  the  pre- 
sent case.  I  think  it  would  be  a  mistake  to 
attempt  to  draw  fi  ne  distinctions.  The  learned 
counsel  for  the  respondent  has  urged  re- 
peatedly that  this  structure— this  floor— is 
tikelv  to  affect  the  building.  But  in  clause  3 
of  the  case,  the  learned  magistrate  has 
found  in  the  most  categorical  terms  that  "  it 
does  not  affect,  and  is  not  likely  to  affect, 
the  building,"  which  are  the  words  of  the 
Act.  We  cannot  allow  him  to  argue  after 
that,  that  the  floor  is  a  construction  which 
would  affect  the  building.  It  is  sufllcient 
to  say  that  Venner  v.  M  Donell,  supra, 
governs  this  case. 

Channell,  J. — Although  there  may  be 
some  distinction  on  the  facts,  the  reasons 
given  in  Venner  v.  M'Donell,  supra,  apply 
to  this  case. 

Appeal  allowed. 

Solicitor  for  the  appellants :  John  H. 
Hortin. 

Solicitors  for  the  respondent:  Jutsum 
and  Jones. 
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Excise— Customs  and  Inland  Revenue  Act, 
1888  (51  Vict.  c.  8),  s.  4— Carriage- 
Exception— "  Constructed  or  adapted 
for  use,  and  ib  used,  solely  for  the  con- 
veyance of  goods  or  burden." 

In  order  to  bring  a  vehicle  within  the 
exception  to  the  definition  of  ^^  carriage" 
in  8.  4  (3)  of  the  Customs  and  Inland 
Revenue  Acty  1888,  it  must  be  shown 
that  it  was  constructed  or  adapted  for 
use  for  the  conveyance  of  goods  or 
burden  in  the  course  of  trade  or 
husbandry^  not  merely  mat  it  xoas 
capable  of  being  so  used. 

If  the  real  use  of  a  vehicle  v/nder  ordinary 
circumstances  is  for  trade  or  husbandry y 
the  vehicle  wouid  not  be  said  to  be  kept 
without  a  license  simply  because  on  a 
particular  day  it  was  being  used  for  the 
conveyance  of  persons. 

Per  Lord  Alverstone,  C.J.— 7%c  w(yrd 
^^  solely  "  in  the  exception  to  ike  defini- 
tion of  ^^ carriage"  in  s,  4  (3)  of  the 
Customs  and  Inland  Revenue  Act,  1888, 
does  not  govern  the  words  "  constructed 
or  adapted  for  use" 

Case  stated  by  us,  the  undersigned  three 
of  his  Mjyesty's  justices  of  the  peace  in  and 
for  the  petty  sessional  division  of  Merthyr, 
in  the  county  of  Brecon,  pursuant  to  20  & 
21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 

1.  An  information  was  preferred  on 
November  26th,  1902,  by  Edward  Robert 
Hanworth,  of  3,  The  Walton,  Brecon,  one  of 
his  Majesty's  officers  of  Inland  Revenue, 
who  prosecuted  for  his  said  Majesty  in  that 
behalf  by  order  of  the  Commissioners  of 
Inland  Revenue  (hereinafter  called  the 
appellant),  under  32  &  33  Vict.  c.  14,  s.  27, 
and  51  &  52  Vict.  c.  8,  s.  4,  against  Edward 
Williams,  of  Rhydyberry  Farm.  Merthyr 
(Uynog,  in  the  county  of  Brecon  (nereinafter 
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called  the  respondent),  for  that  he,  the 
respondent,  on  September  5th,  1902,  at 
the  parish  of  Merthyr  Cynog,  in  the  county 
of  Brecon,  did  keep  a  carriage,  for  the 
keeping  of  ^hich  a  license  was  and  is 
required  by  the  statute  in  that  behalf,  with- 
out having  a  proper  license  under  the  said 
statute,  contrary  to  the  form  of  statutes  in 
that  case  made  and  provided,  whereby  and 
by  force  of  the  said  statutes  the  said  respon- 
dent had,  for  such  offence,  forfeited  the  sum 
of  £20^  which  information  was  heard  and 
determined  by  us  at  a  petty  sessions  on 
December  12th,  1902  (the  said  parties 
respectively  then  being  present),  and  upon 
sucn  hearing  we  dismissed  the  said  informa- 
tion with  costs  against  the  appellant. 

2.  The  appellant^  being  dissatisfied  with 
the  said  determination  or  dismissal  as  being 
erroneous  in  point  of  law^  duly  applied  to 
us  in  writing  to  state  and  sign  a  case  for  the 
opinion  of  this  court,  and  hath  duly  entered 
into  the  recognisance  as  required  by  the 
statute  in  that  behalf,  in  pursuance  whereof 
this  case  is  now  stated  and  signed  by  us. 

3.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence  before  us :  (a)  On 
Friday,  September  5  th,  1902,  the  appellant 
saw  the  resDondent's  wife  driving  into 
Brecon  in  a  vehicle ;  he  stopped  the  vehicle, 
spoke  to  the  occupant,  and  subsequently 
drew  the  respondent's  attention  to  the 
liability  to  license  duty  in  respect  of  the 
vehicle,  and  also  pointing  out  the  definition 
of  a  carriage  under  s.  4  (3)  of  51  &  52  Vict, 
c.  8.  in  which  occurs  the  exception  "but 
shall  not  include  a  waggon,  cart,  or  other 
such  vehicle  which  is  constructed  or  adapted 
for  use,  and  is  used,  solely  for  the  con- 
veyance of  goods  or  burden  m  the  course  of 
trade  or  husbandry,  and  whereon  the 
Christian  name  and  surname,  and  place  of 
abode,  etc.,  of  the  person,  etc.,  keepmg  the 
same  shall  be  visibly  and  le^bly  painted  in 
letters  of  not  less  than  one  inch  m  len^.'' 

(b)  On  the  back  of  the  vehicle  were  inscribed 
the  words  "  Edward  Williams,  Berry  Villa." 

(c)  On  the  day  in  question  the  vehicle 
contained  a  basket  covered  vkdth  a  cloth, 
which  respondent's  wife  said  contained 
butter,  (d)  The  vehicle  was  described  as 
follows  :  it  was  a  two-wheeled  vehicle  with 
springs,  drawn  by  one  horse,  having  front 
and  back  seats  which  were  cushioned  and 
capable  of  seating  four  persons,  it  had  a 
rail  cushioned  back  and  front,  there  were 
handrails  to  the  back  and  front  to  assist 
people  in  getting  up,  it  had  two  steps  in 
front  and  one  at  each  side  at  the  back, 
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it  contained  rubber  mats  in  front  and 
behind,  was  stained  a  yellow  colour  and 
varnished  with  carriage  varnish,  the  shafts 
and  wheels  were  of  a  dark  colour  and  picked 
out  with  thin  yellow  lines,*  it  had  lamp 
brackets  in  front,  one  on  each  side,  and  had 
a  brass  rail  over  the  dashboard ;  it  also  had 
splash  boards  on  each  side.  It  was  stated 
that  it  would  be  impossible  to  carry  ten 
hundredweight  of  stuff  in  the  vehicle.  In 
cross-examination  the  appellant  stated : 
(a)  That  the  day  in  question  waa  a  market 
day.  (b)  That  respondent's  wife  told  him 
she  was  taking  ner  goods  to  market, 
(c)  That  his  complaint  was  against  the  con- 
struction of  the  vehicle,  and  that,  leaving 
the  construction  of  the  vehicle  out  of  the 
question,  he  had  nothing  to  complain  of. 

4.  The  appellant  contended  (a)  that 
the  vehicle  in  question  did  not  come  under 
the  exception  of  "  a  waggon,  cart  or  other 
such  vehicle,  constructed  or  adapted  for  use, 
and  used  solely  for  the  conveyance  of  any 
goods  or  burden  in  the  course  of  trade  or 
husbandry,"  etc.  The  respondent  contended 
(a)  that  the  vehicle  was  being  used  on  the 
day  in  question  solely  for  the  purpose  of 
conveying  goods  in  the  course  of  husbandry ; 
and  (b)  that  it  was  inscribed,  and  therefore 
not  liable  to  duty. 

5.  No  witnesses  were  called  on  behalf  of 
the  respondent. 

6.  We  inspected  the  vehicle  in  question. 

7.  Wc  were  of  opinion :  (a)  That  the  vehicle 
was  adapted,  that  is  to  say,  was  capable  of 
being  used  for  carrying  certain  kinds  of 
farm  produce,  (b)  That  it  was  being  used  on 
that  occasion  for  that  purpose,  (c)  There 
was  no  evidence  of  its  being  used  for  any 
other  purpose,  (d)  That  the  word  "  solely  " 
(51  «k  52  Vict.  c.  8,  s.  4  (3)^  was  intended  to 
apply  to  the  word  "  used,**  and  to  no  other 
part  of  the  section,  (e)  That  some  sort  of 
vehicle  that  could  be  used  with  a  trotting 
horse  was  essential  to  farmers,  especially  to 
those  li^'ing  some  miles  from  tne  market 
town,  (f)  That  each  individual  summons 
must  be  taken  on  its  merits,  (g)  That  the 
question  as  to  whether  a  vehicle  is  adapted 
for  the  carriage  of  agricultural  produce  is 
for  the  justices  to  decide.  Ana  that  the 
respondent  was  not  guilty  of  an  offence 
under  the  said  Act  of  keeping  a  carriage, 
for  the  keeping  of  whicn  a  license  is 
required,  and,  therefore,  dismissed  the  said 
information. 

8.  The  question  for  the  opinion  of  the 
court  is,  whether  upon  the  above  statement 
of  facts  we  came  to  a  correct  determination 
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in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premises. 

Given  under  our  hands  this  10th  day  of 
January,  1903. 

(Signed)    Kichard  D.  Cleasby. 
W.  S.  Miller. 
Wm.  Perrott. 

Attorney-General  (Sir  R.  Finlay^  K.C), 
(with  him  Rowlatt\  for  the  appellant— The 
vehicle  in  question  is  a  dog-cart,  and  the 
question  is  whether  it  is  "  a  waggon,  cart  or 
other  such  vehicle,  constructed  or  adapted 
for  use  and  used  solely  for  the  conveyance 
of  any  goods  or  buraen  in  the  course  of 
trade  or  husbandry."  It  must  be  used 
"  solely  "  for  the  purpose.  This  vehicle  is  a 
dog-cart  adapted  for  the  conveyance  of 
persons. 

Lord  Alverstone,  C.  J.— Cushioned  seats 
are  not  wanted  for  produce. 

Attorney- General,  —  Nor  india  rubber 
mats,  nor  steps.  The  fallacy  in  the  case  as 
stated  is  contained  in  the  finding  "  (a)  that 
the  vehicle  was  adapted,  that  is  to  say,  was 
capable  of  being  used  for  carrying  certain 
kinds  of  farm  produce."  Every  carriage 
may  be  so  used  and  is  adapted  in  that 
sense,  but  the  question  is,  whether  it  is 
'^  constructed  or  aidapted  for  use,  and  is  used, 
solely  for  the  conveyance    ..." 

Chanhell,  J.— Supposing  that  a  vehicle 
was  so  constructed  tnat  it  might  be  used 
either  as  a  carriage  for  riders  or  passengers, 
and  also  might  be  used  for  carrying  produce, 
but  was,  in  fact,  only  used  for  carrying 
produce,  would  it  be  a  "  carriage  "  within 
the  definition  1 

Attorney-General, — I  submit  not.  I  sub- 
mit that  tne  adverb  "  solely  " 

Channell,  J. — You  must  make  your 
vehicle  in  such  a  way  that  it  is  impossible 
for  anyone  to  ride  in  it  ? 

Attorney -General,  —  No,  because  some 
individual  would  be  an  accessory  to  the 
produce.  The  cart  is  constructed  for  the 
conveyance  of  produce,  and  then,  naturally, 
the  carter  goes  with  it  But  if  the  carriage 
is  one  that  is  constructed,  in  such  a  way  as 
to  be  suitable  for  the  conveyance  of  persons, 
with  cushioned  seats,  then  it  is  not  "  con- 
structed or  adapted  for  use  solely  for  the 
conveyance  of  any  goods  or  burden  in  the 
course  of  trade  or  husbandry." 

Channell.  J.—"  Constructed  or  adapted 
for  use  for  tne  conveyance  of  any  gooos  or 
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burden  and  is  u;.3d  solely  for  that  purpose. " 
That  is  how  the  j  ustices  put.  it.  Tnat  seems 
to  me  to  make  sense,  and  the  other  does 
not.    There  is  the  driver. 

Attorney-General,  —  These  words  mean 
that  the  construction  of  the  vehicle  is  such 
that  it  is  adapted  solely  for  the  conveyance 
of  goods.  That  does  not  exclude  the  con- 
veyance of  any  person  who  travels  with  the 
goods,  nor  does  it  exclude  the  occasional 
cai-rying  in  the  cart  of  any  labourers  who 
desire  this  mode  of  locomotion.  The  ques- 
tion is,  for  what  purpose  is  the  cart  adapted. 
It  is  constructed  in  a  particular  way  if  it  is 
made  for  the  purpose  of  carrying  persons, 
and  it  is  constructed  in  another  way  if  it  is 
made  for  the  purpose  of  carrying  goods. 

liord  Alverstone,  C.J.— May  it  not  be 
put  almost  as  strongly  against  you  that 
a  farmer's  spring-cart  used  for  carrying 
produce  to  and  from  the  market  does  not 
become  a  carriage  because  it  is  smart  ? 

Attorney-General, — I  should  not  say  that 
it  does.  A  man  may  have  a  most  luxurious 
waggon  or  cart  which  is  constructed  really 
for  the  conveyance  of  goods  in  the  course 
of  husbandry  and  is  used  for  that  purpose. 
A  spring-cart  comes  within  the  words 
"  waggon,  cart,  or  other  such  vehicle."  No 
one  can  read  the  description  of  the  vehicle 
under  paragraph  3  (d)  of  the  case  without 
seeing  that  it  was  a  dog-cart  intended 
primarily  for  the  conveyance  of  persons, 
and  no  doubt  a  basket  containing  butter  may 
be  put  into  it,  as  a  man  may  put  his  valise 
or  small  portmanteau  into  a  dog-cart,  but 
it  is  a  "  vehicle  constructed  for  the  convey- 
ance of  persons  " ;  and  this  is  precisely  that 
vehicle. 

Lord  Alverstone.— What  is  your  point 
of  law  1  I  understand  your  point  to  be  that 
the  justices  wrongly  applied  the  word 
"solely"  in  the  Act ;  but  apart  from  that, 
what  is  your  point  of  law  ? 

Attorney- General,— In  paragraph  7  (a) 
they  say  "that  the  vehicle  was  adapted, 
that  is  to  say,  was  capable  of  being  used  for 
carrying  certain  kinds  of  farm  produce." 
Every  carriage  may  be  used  for  carrying 
kinds  of  farm  produce,  but  I  submit  that 
this  is  an  ordmary  dog-cart  of  a  rather 
good  description.  The  fact  that  it  is  marked 
with  the  name  of  the  farmer  does  not  make 
any  difference  for  that  purpose.  It  is  a  dog- 
cart for  carrying  persons. 

Channell,  J. — I  think  the  justices  mean 
that  so  far  as  the  construction  is  concerned 
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it  is  adapted  for  both  purposes — for  carry- 
ing persons  and  also  for  carrying  goods. 

Attorney-General.— The  offence  is  having 
a  carriage  which  is  not  licensed.  No  witness 
was  called  for  the  defendant. 

Lord  Alverstone.— But  you  must  not 
assume  that  he  ever  used  the  cart  without 
goods  in  it  for  this  purpose. 

Attorney-General,— It  was  for  the  de- 
fendant to  bring  himself  within  the  ex- 
ception. Having  regard  to  the  nature  of 
the  carriage,  I  submit  that  there  is  an  over- 
whelming presumption  that  it  was  not  used 
solely  for  tne  conveyance  of  goods. 

No  one  appeared  for  the  respondent. 

Lord  Alverstone.— We  think  that  this 
case  must  go  back  to  the  justices.  The 
charging  words  are  "  *  carriage  *  means  and 
includes  any  carriage  (except  a  hackney 
carriage)  drawn  by  a  horse  or  mule,  or 
horses  or  mules,  or  drawn  or  propelled 
upon  a  road,  or  tramway,  or  elsewhere  than 
upon  a  railway  by  steam,  or  electricity  or 
any  other  mechanical  power."  The  except- 
ing words  are  "  but  shall  not  include  a 
waggon,  cart,  or  other  such  vehicle,  which 
is  constructed  or  adapted  for  use,  and  is 
used,  solely  for  the  conveyance  of  any  goods 
or  burden  in  the  course  of  trade  or  hus- 
bandry, and  whereon  the  Christian  name 
and  surname,  and  place  of  abode,  or  place  of 
business  of  the  person  "  etc.  Speaking  for 
myself,  I  do  not  adopt  the  major  proposi- 
tion of  the  Attoi-ney -General  that  the  word 
"solely"  governs  "constructed  or  adapted 
for  use  "  as  well  as  "  used."  I  do  not  wish 
to  decide  that  a  cart  which  has  an  am- 
biguous character,  and  which  evidently 
could  be  used,  and  whase  primary  object, 
perhaps,  would  be  to  be  used  for  the  pur- 
pose of  conveying  "goods  or  burden  in 
the  course  of  trade  or  husbandry  would  not 
come  within  the  exception,  because  people 
could  also  ride  in  it.  I  think  that  that 
would  be  straining  the  Taxing  Act  in  a  way 
in  which  it  ought  not  to  be  construed.  But 
I  think  that  for  two  reasons  the  magistrates 
have  not  properly  directed  themselves  to 
the  point  of  law.  In  the  first  place,  I  think 
that  they  have  put  too  narrow  a  meaning 
on  the  word  "adapted,"  because  I  think 
that  they  ought  to  consider  what  are  the 
frrimd  fade  objects  with  which  a  cart  is 
"constructed  or  adapted"— the  use  for 
which  it  is  adapted,  without  bringing  in  the 
word  "solely."  They  have  put  their  own 
interpretation  upon  it.  and  all  they  have 
done  with  regard  to  that  is  to  say  that  it 
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was  "  capable  of  being  used  for,"  which,  as 
I  think,  the  Attorney-General  has  properly 
pointed  out,  is  much  too  wide,  because  ^ou 
can,  of  course,  put  sacks  of  potatoes  into 
a  landau  if  you  choose  to  do  it,  and,  there- 
fore, the  fact  that  it  could  be  used,  or  was 
"  capable  of  being  used,"  is  certainly  not  a 
sufficiently  strict  test.  Then  I  also  think 
that,  having  regard  to  the  elaborate  descrip- 
tion of  this  dog-cart,  and  the  way  in  which 
it  was  fitted  up,  the  way  in  which  it  was 
adapted,  showing  that  many  of  its  fittings 
would  in  no  way  be  required  for  the  cariy- 
ing  of  "goods  or  burden  in  the  course  of 
trade  or  husbandry,"  india  rubber  mats,  the 
steps,  the  method  of  getting  up.  and  the 
cusnions  on  the  seats,  that  being  tne  jyrimd 
facie  condition  of^  the  trap,  the  justices 
ought  to  have  considered  it.  If  the  respon- 
dent was  going  to  rely  upon  the  sole  use  for 
taking  goods  in  it,  the  onus  to  a  certain 
extent  would  undoubtedly  rest  upon  him. 
I  think,  therefore,  that  the  case  must  go 
back  to  the  justices,  and  that  the  lustices 
must  find  as  a  matter  of  fact,  if  tney  are 
going  to  decide  against  the  tax,  that  the 
vehicle  was  constructed  or  adapted  for  use 
for  the  conveyance  of  goods  or  burden- 
not  merely  that  it  was  capable  of  being 
used.  I  also  think  that  if  they  came  to 
the  conclusion  that  the  real  use  of  the 
vehicle  under  ordinary  circumstances  would 
be  for  husbandry,  we  ought  not  to  decide 
that  it  was  being  kept  without  a  license 
simply  because  on  a  particular  day  it  was 
being  used  in  a  particular  way. 

Wills,  J. — I  quite  agree.  I  think  that 
the  second  part  of  what  is  necessary  to  ex- 
clude it  from  the  taxable  definition  of 
"  carriage  "  is  for  the  respondent  to  prove. 
He,  and  he  alone,  can  prove  that  it  was 
used  solely  for  such  a  purpose. 

Channell,  J.— -I  agree. 

Attorney-General,— Thexi^  my  lord,  the 
case  ^oes  back  to  the  magistrates  with  the 
direction  embodied  in  your  lordship's  judg- 
ment. 

Lord  Chief  Justice.— Yes. 

The  justices  subsequently  re-stated  the 
case  as  follows : 

"Whereas,  by  an  Order  of  the  King's 
Bench  Division  of  the  High  Court  of 
Justice,  dated  April  1st,  1903,  it  was  ordered 
that  the  above  special  case  should  be  re- 
mitted to  us  to  be  re-stated  by  stating : 

"  1.  Whether  the  cart,  in  the  said  case  re- 
ferred to,  was  adapted  tor  agricultural  pur- 
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poses,  and  was  not  merely  capable  of  being 
so  used. 

"  Now,  we,  the  undersigned  three  justices 
of  the  peace  for  the  petty  sessional  division 
of  Merthyr,  in  the  county  of  Brecon,  by 
whom  the  said  case  was  stated  and  signed, 
do  hereby  re-state  the  said  case  as  follows, 
that  is  to  say : 

"1.  By  finding  that  the  cart,  in  the  said 
case  referred  to,  was  not  constructed  or 
adapted  for  agricultural  purposes,  but 
merely  capable  of  being  so  used. 

"  Qiven  under  our  hands,  and  dated  July 
3rd,  1903. 

"Richard  D.  Cleasby. 
"  W.  S.  Miller. 
"Wm.  Perrott." 

Jtily  17. 

Attorney-General  (Sir  R.  Finlayy  K.C.) 
(with  him  Rowlatt\  for  the  appellant.— The 
case  as  re-stated  by  the  justices  makes  an 
end  of  the  case. 

No  one  appeared  for  the  respondent. 

Lord  Alverstone,  C.J.— In  my  judg- 
ment this  puts  it  beyond  all  Question  that 
the  vehicle  was  not  constructed  for  but  wa.s 
only  being  casually  used  for  carrying  pro- 
duce to  market.  The  case  goes  back  with 
a  direction  to  convict 

Wills  and  Channell,  JJ.,  concurred. 
Case  remitted  a^ccordingly. 


Solicitor  for  appellant : 
land  Revenue. 


Solicitor  of  In- 
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(Before  Lord  Alverstone,  L.C.J.,  Wills 
and  Channell,  JJ.) 

May  19,  1903. 
Crow  v.  Davis. 

London  Building  Act,  1894,  s.  13  (5V-**To 
be  inhabited  or  intended  to  be  inhabited 
bj^  persons  of  the  working  class"— 
Excliisive  or  substantial  intention  or 
adaptation— Working  class. 

On  a7i  ajmeal  under  s.  150  of  the  London 
Building  Act,  1894,  in  which  the  matter 
at  issue  was  whether  certain  dwelling' 
houses  were  dwelling-houses  ^^to  be 
inhabited  or  adajyted  to  be  inhabited 
by  ])€rsons  of  the  working  class  "  within 
the  jrroviso  to  s,  13  (5)  of  the  above- 
mentioned  Act,  a  learned  magistrate 
found  that  ^^the  dwelling-houses  when 
completed  would  not  be  specially 
adapted  for  inhabitation  by  persons  of 
the  working  class  only.  They  would  be 
statable  for  occupation  by  any  person 
living  in  a  small  way  whether  oelong- 
ing  to  the  working  class  or  not"  and 
that  "  the  resjxmdent  had  no  intention 
that  the  houses  shotdd  be  occujned  by 
persons  of  the  working  class  only,  but 
that  he  intended  them  for  occuixition  by 
anyone  who  wotdd  take  them. 

Held,  that  it  was  doubtful  whether  the 
learned  magistrate  had  apjilied  the 
proper  test  under  the  section  to  the  two 
questions  of  fact,  and  that  he  may  have 
misdirected  himself  by  limiting  the 
scope  of  the  ^^ adaptation"  by  the  words 
"  specially"  and  ^^only,"  and  by  limit- 
ing the  sco2>e  of  the  ''^intention"  [see 
the  London  County  Council  v.  Davis 
(1898),  62  J.  P.  70* ;  77  L.  T.  693]  by 
the  addition  of  the  word  "  only." 

Semble,  if  a  dwelling-house  is  adapted  in 
its  construction  for  occupation  by  a 
number  of  families  in  separate  tene- 
ments, it  IS  adapted  to  be  inhabited  by 
persons  of  the  working  class  "  within 
the  proviso,  although  it  may  be  occupied 
by  a  clerk  or  any  person  of  small 
means 

Case  stated  by  Haden  dlorser,  one  of  the 
magistrates   of   the   police   courts  of  the 
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metropolis  under  the  statutes  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49,  for  the 
purpose  of  obtaining  the  opinion  of  the 
court  on  questions  of  law  which  arose 
before  me  upon  an  appeal  under  s.  150  of 
the  London  Building  Act,  1894,  as  herein- 
after stated. 

1.  At  the  hearing  of  the  said  appeal  before 
me,  sitting  at  the  Worship  Street  police 
court  on  March  20th,  1902,  and  subsequent 
days,  the  facts  stated  in  the  following 
para^aphs  were  either  proved  or  were 
admitted  by  both  parties. 

2.  The  appellant  is  the  district  surveyor, 
under  the  London  Building  Act.  1894,  for 
Whitechapel  and  Spitalfields.  Tne  respon- 
dent is  a  builder  and  an  owner  of  house 
property.  On  or  about  February  10th, 
1902,  the  respondent  served  on  the  appel- 
lant, pursuant  to  s.  145  of  the  said  Act,  two 
building  notices.  By  the  first  of  these 
notices  the  respondent  gave  notice  of  his 
intention  to  erect  in  Speiman  Street,  in  the 
parish  of  St.  Mary,  Whitechapel,  three 
domestic  buildings  to  be  used  as  private 
houses  with  shops  on  ground  J9oors,  and 
containing  a  basement  and  four  storeys 
above.  The  second  of  such  building  notices 
was  a  similar  notice  in  respect  of  two 
domestic  buildings  to  be  used  as  private 
houses  (but  without  shops)  in  Chicksand 
Street  in  the  same  parish. 

3.  On  or  about  February  25th,  1902,  the 
appellant  served  upon  the  respondent  five 
notices  of  objection,  pursuant  to  s.  150  of 
the  said  Act,  one  in  respect  of  each  of  such 
houses.  The  grounds  ot  objection  were  in 
each  case  that  the  projjosed  building,  being 
a  dwelling-house  to  be  inhabited  or  adapted 
to  be  inhabited  by  persons  of  the  working 
class,  was  proposed  to  be  erected  or  re- 
erected  without  the  consent  of  the  London 
County  Council,  within  a  distance  of 
twenty  feet  from  the  centre  of  the  road- 
ways to  a  height  exceeding  the  distance  of 
the  front  or  nearest  external  walls  of  such 
building  from  the  opposite  sides  of  the 
streets  contrary  to  the  provisions  of  s.  13  (5) 
of  the  said  Act,  as  amended  by  s.  4  of  tne 
London  Building  Act,  1894  (Amendment) 
Act,  1898,  and  without  providing  an  open 
space  at  the  rear  of  the  said  building  in 
accordance  with  the  requirements  of  s.  41 
of  the  said  Act  of  1894.  The  respondent 
appealed  against  each  of  such  notices  of 
objection. 

4.  Copies  of  the  said  two  building  notices 
and  of  one  of  the  said  notices  of  objection 
are  annexed  to  and  are  to  be  taken  as  part 
of  this  case. 
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5.  The  five  houses  which  were  the  subject 
of  the  said  building  notices  and  objections 
were  to  be  erected  upon  a  site  bounded  on 
the  north  by  Chicksand  Street,  on  the  west 
by  Spehnan  Street,  on  the  south  by  Little 
John  Street,  and  on  the  east  by  Little 
Halifax  Street.  The  widths  of  these  streets 
were  as  follows :  Chicksand  Street,  about 
35  feet;  Spelman  Street,  about  29  feet 
6  inches ;  Little  John  street,  nearly  10  feet ; 
and  Little  Halitix  Street,  11  feet.  The 
height  of  the  said  houses  was  to  be  nearly 
40  feet,  and,  therefore,  in  the  case  of  Little 
John  Street  and  Little  Halifax  Street  con- 
siderably exceeded  the  distance  of  the  front 
wall  of  the  house  from  the  opposite  side  of 
the  street.  I  did  not  determine  whether 
the  height  was  or  was  not  excessive  in  the 
case  of  Chicksand  Street  and  Spelman 
Street.  Ail  the  houses  were  at  less  than 
the  prescribed  distance  from  the  centres  of 
the  roadways. 

6.  On  February  13th,  1902,  the  respon- 
dent produced  to  the  appellant  plans  of  the 
basement,  ground  and  first  floors  of  the 
said  houses.  Copies  of  these  plans  marked 
"A,"  "B"  and^  "C"  respectively,  are 
annexed  to  and  are  to  be  taken  as  part  of 
this  case.  The  said  houses  are  distinguished 
on  these  plans  by  different  colours,  and  for 
convenience  of  reference  I  have  numbered 
them  1  to  5.  Subsequently,  that  is  to 
say  on  or  before  February  24th,  1902,  the 
respondent  produced  to  the  appellant  cer- 
tain further  plans  showing  in  pencil  the 
upper  parts  of  the  said  houses. 

7.  Some  time  in  the  year  1900,  the 
respondent  acquired  the  three  blocks  of  old 
houses  lying  between  Chicksand  Street  on 
the  north,  Spelman  Street  on  the  west, 
Finch  Street  on  the  south,  and  Casson 
Street  on  the  east.  These  old  houses  were 
small  ones,  consisting  of  a  basement  and 
two  floors  above,  and  like  most  other  houses 
in  the  immediate  neighbourhood  were  in- 
habited chiefly  by  persons  of  the  working 
class.  The  responoent  then  proceeded  to 
clear  the  site  preparatory  to  re-ouilding.    A 

Slan  marked  "  D, '  showing  the  ]X)8ition  and 
imensions  of  the  said  three  sites,  and  of 
the  houses  subsequently  erected  by  the 
respondent  upon  the  largest  of  them,  is 
annexed  to  and  is  to  be  taken  as  part  of 
this  case. 

8.  The  site  to  which  the  pre,sent  api^eal 
related  was  the  smallest  of  the  said  tnree 
sites  above  referred  to.  Before  dealing 
with  this  site,  the  respondent  prepared 
plans  of  the  fourteen  old  houses  by  which 
it  was  occupied,  and  duly  procureii  those 
plans  to  be  certified  by  the  appellant  as 
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district  surveyor  under  s.  13  (5)  of  the  said 
Act.  A  copy  marked  "E"  of  the  plan  so 
certified  by  the  appellant  is  also  annexed  to 
and  is  also  to  be  taken  as  part  of  this 


case. 


9.  The   respondent    did  not  disclose  or 
intimate  to  the  appellant  any  change  in  the 

Slans  above  referred  to  as  having  been  pro- 
uced  to  the  appellant  on  February  13th, 
and  February  24th  (hereinafter  referred  to 
as  the  first  set  of  plans),  but  upon  the  hear- 
ing before  me  the  respondent  produced 
revised  plans,  embodying  certain  altera- 
tions, and  stated  that  it  was  his  intention  to 
erect  the  houses  according  to  such  revised 
plans.  These  alterations  were  in  substance 
that  all  five  houses  were  to  be  built  with 
shops  instead  of  only  three  of  them,  and 
that  the  basements  were  altered  so  as  to 
provide  the  air  space  required  by  s.  41  (2)  of 
the  said  Act :  for  example,  in  the  case  of 
house  No.  5,  the  two  habitable  rooms  shown 
in  the  basement  were  thrown  into  one,  and 
one  of  the  two  fireplaces  done  away  with, 
and  in  this  way  the  requisite  air  space  was 
provided.  I  find,  if  necessary,  that  these 
alterations  were  made  with  the  object  of 
bringing  these  houses  within  the  protection 
of  the  decision  in  the  case  of  London 
County  CoimcU  v.  Davis  (1898),  62  J.  P.  68 ; 
77  L.  T.  693,  hereinafter  referred  to,  and  for 
the  purpose  of  providing  the  air  space  above 
referred  to. 

10.  The  appellant  relied  upon  certain 
features  of  the  house  as  showing  that  they 
were  adapted  and  intended  to  be  occupied 
by  persons  of  the  working  class.  These 
features  were  in  the  case  of  house  No.  1, 
which  may  be  taken  as  an  example,  as 
follows  :  (a)  The  large  number  of  rooms, 
viz.,  thirteen,  (b)  The  number  of  W.C.'s, 
viz.,  three,  being  one  in  the  basement,  one  on 
the  ground  floor  and  one  on  the  first  floor, 
(c)  The  presence  of  what  are  called 
"passage  rooms,**  that  is  to  say,  rooms 
arranged  in  pairs  so  that  the  inner  room  is 
only  approached  by  passing  through  the 
outer  room,  and,  therefore,  adapted  to  be 
let  together  as  a  sitting-room  and  a  bed- 
room, (d)  The  number,  viz.,  three,  of 
sinks  or  basins  and  corresponding  water 
taps,  one  in  the  basement,  one  on  the 
ground  floor,  and  one  on  the  first   floor. 

(e)  The  separate  entrance  giving  access  bo 
the  house  without  passing  tnroujgh  the  shop. 

(f)  The  absence  of  the  conveniences  usual 
in  a  house  of  this  size  intended  for  occupa- 
tion by  a  single  family,  that  is  to  say,  the 
absence  of  any  coal  cellar,  pantry,  larder, 
wood  store,  scullery,  bath-room,  lavatory  or 
hot  water  service. 
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11.  Ten  of  the  houses  above,  in  paragraph 
7,  referred  to  as  having  being  erect^  by 
the  respondent  upon  the  largest  of  the  said 
three  sites  (viz.,  ten  houses  in  Casson 
Street)  were  substantially  similar  to  the 
houses  the  subject  of  the  appeal  (except 
that  they  contained  no  shojjs),  and  were 
described  in  the  building  notices  given  by 
the  respondent  to  the  api)e11ant  in  respect 
of  them  as  *'  domestic  buildings  to  be  used 
as  private  houses."  Each  of  these  houses 
had  been  fitted  with  three  cooking  ranges, 
one  in  each  of  the  two  basement  rooms  and 
one  in  the  second  floor,  and  three  sinks. 

12.  The  respondent  produced  an  agree- 
ment, dated  March  10th,  1902,  for  letting 
house  No.  1  to  a  Mr.  Isaac  Barr  for  twenty- 
one  years,  at  a  yearly  rent  of  £150,  and  a 
premium  of  £100.  He  also  produced  an 
agreement,  dated  December  12th,  1901,  for 
letting  house  No.  3  to  a  Mr.  Qoldstein  for 
twenty- one  years  (determinable  as  therein 
provided),  at  a  yearly  rent  of  £115.  I  was 
not  satisfied  that  either  Mr.  Barr  or  Mr. 
Goldstein  was  in  a  position  to  pay  the  rent 
of  his  house  without  letting  off  some  part. 

13.  The  immediate  neighbourhood  is 
almost  entirely  inhabited  by  persons  of  the 
working  class,  and  the  surrounding  circum- 
stances are  such  that,  in  all  probability,  the 
houses,  when  finished,  would  be  occupied 
chiefly  by  persons  of  the  working  class.  At 
the  time  when  the  respondent  gave  the 
building  notices  in  respect  of  these  houses, 
he  knew  that  they  would,  in  all  probability, 
be  occupied  chiefly  by  persons  of  the  work- 
ing class. 

14.  The  houses,  when  completed,  would 
not  be  specially  adapted  for  inhabitation  by 
persons  of  the  working  class  only.  They 
would  be  suitable  for  occupation  by  any 
persons  living  in  a  small  way,  whether 
belonging  to  the  working  class  or  not. 

15.  There  is  no  definition  in  the  London 
Building  Act,  1894,  of  the  term  "persons  of 
the  working  class,"  and  it  is  used  throughout 
this  case  m  the  sense  in  which  it  is 
originally  used  and  accepted. 

16.  No  consent  to  the  erection  of  the  said 
houses  was  obtained  by  the  respondent  from 
the  London  County  Council. 

17.  The  appellant  contended  that  the 
proposed  houses  were  dwelling-houses,  to  be 
mhabited  or  adapted  to  be  inhabited  by 
persons  of  the  working  class,  within  the 
meaning  of  the  proviso  to  s.  13  (5)  of  the 
said  Act,  and  that  the  building  of  them 
would,  therefore,  be  work  done  in  contra- 
vention of  the  said  Act,  and  that  the 
present  case  was  distinguishable  upon  the 
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facts  from   the  case    of    London    County 
Council  V.  Davis,  supra. 

18.  The  respondent  contended  that  the 
present  case  was  governed  by  London 
County  Council  v.  Davis,  supra. 

19.  1  was  of  opinion  that  the  respondent 
had  no  intention  that  the  houses  should  be 
occupied  by  persons  of  the  working  class 
only,  but  that  ne  intended  them  for  occupa- 
tion by  anyone  who  would  take  them.  I 
was  further  of  opinion  that  the  present 
case  was  governed  by  London  Uotmty 
Council  V.  Davis,  supra.  I  therefore  decided 
to  disallow  the  appellant's  objection  and 
allow  the  appeal. 

20.  The  question  of  law  for  the  opinion  of 
the  court  is  whether^  upon  the  facts  above 
stated,  my  said  decision  was  right  in  law. 

21.  If  the  court  shall  be  of  opinion  that 
my  said  decision  was  right  in  law,  the 
respondent's  appeal  is  to  stand  allowed  ;  but 
if  the  court  shall  be  of  opinion  that  my 
said  decision  was  wrong  in  law,  the  appel- 
lant's objection  is  to  be  affirmed. 

Dated  this  seventh  day  of  August,  one 
thousand  nine  hundred  and  two. 

Haden  Corser. 

Avory,  K.C.,  and  F.  F.  Daldy,  for  the 
appellant. — Two  points  were  decided  in  the 
case  of  London  Comity  Council  v.  Davis 
(1898),  62  J.  P.  68;  '77  L.  T.  693,  with 
regard  to  the  words  of  this  sub-section 
"  dwelling-house  to  be  inhabited  or  adapted 
to  be  inhabited  by  persons  of  the  working 
class."  The  first  is  that  "dwelling-house 
to  be  inhabited"  means  a  dwelling-house 
which  was  intended  to  be  inhabited  by 
persons  of  the  working  class,  that  is  to  say, 
mtended  by  the  builder.  The  second  is 
that  "adapted  to  be  inhabited"  means 
structurally  adapted  to  be  inhabited  — 
adapted  to  be  inhabited  in  construction  and 
nothing  more.  [The  learned  counsel  cited 
the  ju(5;ments  of  Hawkins  and  Channell, 
JJ.,  in  London  County  Council  v.  Davis, 
11  L.  T.,  at  p.  696,  col.  1,  and  p.  698,  col.  2.J 
I  submit  that  the  facts  set  out  in  paragraphs 
10  and  13  of  the  case  are  conclusive  that 
these  houses  were  intended  by  the  builder 
to  be  inhabited  by  persons  of  the  working 
class.  Paragraphs  14  and  19  of  the  case 
show  that  the  learned  magistrate  has  mis- 
directed himself  in  limiting  the  scope  of  the 
"  adaptation  "  by  addin j^  the  words  "  specially" 
and  "  only,"  and  in  limiting  the  scope  of  the 
"  intention  "  by  adding  the  word  "  only." 

Cripns,  K.C.,  and  Clavell  Salter,  for  the 
responaent.— The  principle  enunciated   in 
Davis   and  the  London  County  Council, 
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supray  is  that  for  the  dwelling-house  to 
come  within  the  proviso  to  the  sub-section 
the  builder  must  intend  to  build  for  the 
working  class.  In  this  case,  the  learned 
magistrate  has  found  as  facts  that  the 
builder  had  not  this  intention,  and  that 
they  were  not  adapted  to  be  inhabited  by 
the  working  class,  and  the  finding  cannot  be 
disturbed.  This  case  is  covered  oy  London 
County  Council  v.  Davisj  supra, 

Avory,  K.C.,  in  reply.  —  That  decision 
does  not  cover  this  case  which  is  distin- 
guishable upon  the  facts.  Paragraph  9  of 
the  earlier  case  begins :  "The  construction  of 
No.  105 "  [a  dwelnng-house  held  not  to  be 
within  the  proviso]  "is  that  of  a  shop  in 
front  upon  the  ground  floor  with  living 
rooms  behind  it." 

Lord  Alverstone,  L.C. J.— This  case  pre- 
sents to  my  mind  very  considerable 
difliculty.  It  may  be  said,  and  is  very 
properly  urged  by  Mr.  Cripps,  that  this  is 
a  finding  of  fact,  and  that  subject  to  some- 
thing to  which  I  am  about  to  refer,  being  a 
finding  of  fact  by  the  learned  magistrate, 
and  there  being  evidence  in  support  of  those 
•  findings  of  facts,  we  ought  not  to  interfere. 
If  that  were  the  true  view  of  the  case,  what- 
ever might  be  my  own  feeling  about  the 
decision  which  I  should  come  to  upon  the 
questions  of  fact,  I  should  not  think  that 
any  further  action  ought  to  be  taken  in  the 
case.  But  then  it  is  said  that  if  those  find- 
ings of  fact  stand  that,  then  the  case  is 
governed  by  the  case  of  London  County 
Vouncil  V.  Davis,  supra,  I  am  rather 
inclined  to  think  that  that  is  so,  and  that 
if  the  findings  of  fact  are  not  to  be  reviewed 
by  this  court  the  principles  of  law,  which 
are  referred  to  in  the  case  of  London  County 
Council  V.  Davis,  sujyra,  would  apply  to 
this  case.  But  after  listening  to  the  argu- 
ments of  Mr.  Avon/  and  Mr.  Cripps,  I  have 
come  to  the  conclusion  that  the  case 
requires  further  consideration  by  the  magis- 
trate. I  am  not  satisfied  myself  that  the 
learned  magistrate  has  applied  the  proper 
test  to  either  of  the  two  questions  of  fact, 
or,  in  other  words,  I  think  it  is  quite 
possible— and  I  say  no  more  than  that, 
speaking  of  one  of  such  great  experience, 
and  who  may  possibly  make  his  meaning 
more  clesar  on  further  consideration— I 
think  it  is  auite  possible  that  he  may  have 
misdirected  himself  Avith  regard  to  the  way 
in  which  he  has  approached  the  question  of 
fact,  and  has  thereby  misdirected  himself  in 
law.  His  first  finding  is  :  "  The  houses,  when 
completed,  would  not  be  specially  aaapted 
for  inhabitation  by  persons  of  the  working 
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class  only.     They  would  be  suitable  for 
occupation  by  any  persons  living  in  a  small 
way,  whether  belonging   to    the    working 
class  or  not."    Now  1  confess  I  really  do  not 
quite  understand  what  that  means  ;    if  it 
means  a  class  of  persons  who  would  be 
liable,  whose  surroundings  and  families,  and 
whose    living    would    be   liable   in    some 
respects  to  the  overcrowding  that  was  con- 
templated, no  doubt,  in  connection  with  the 
legislation,  I  should  have  doubted  whether 
it  would     have     made    any    substantial 
difference,  and,  speaking  for  myself,  I  am 
rather  inclined  to  think  that  on  this  question 
of  adaptation  the  kind  of  auastion  that  ought 
to  be  considered  by  the  learned  magistrate 
would  be :    whether  it    was   adapted    for 
habitation  by  persons  who  would  live  as  the 
working  classes  do  ;  that  is  to  say,  in  small 
flats  or  separate  tenements,  all,  so  to  speak, 
in  the  same  house.    But  I  do  not  want 
to  appear  to  criticise  the  findings  of  fact 
too  much:  I  want  to  point  out  why  I  cannot 
help  thinking  that  if  the  learned  magistrate 
has  not  approached  the  question  of  adap- 
tation as  specified  by  the  statute  exactly 
from  what  I  have  called  the  right  point  of 
view,  he  may  have  gone  wrong  m  his  appli- 
cation of  it  to  the  facts,  the  words  of  course 
for  this  purpose  being  "  adapted  to  be  in- 
habited by  persons  of  the  working  class"  He 
has  enumerated  a  number  of  main  features  in 
the  house,  the  large  nuniber  of  rooms^  for 
instance,  indicating  that  in  such  a  locality  it 
would  not  be  likely  to  be  occupied  by  one 
family ;  the  number  of  waterclosets,  three, 
which   was,    perhaps,    not  in  itself  at  all 
excessive,  but  one  was  on  the  ground  floor, 
one  in  the  basement,  and  one  on  the  first 
floor.    Then  he  refers  to  the  presence  of  the 
passage  rooms,  and  to  the  number  of  sinks 
or  basins,  ana  water  taps,  and  the  absence 
of  such  ordinary  domestic  conveniences  as 
would  be  found  in  a  house  that  would  be  let 
out  for  occupation  if  the  person  was  not 
going  to  take  in  lodgers.     I  think  that  if 
the  ^true  view  of  this  section  is  that  you 
have   got   to    see   whether   the   house    is 
adapted  to  be  inhabited  by  persons  of  the 
working  class  (meaning  thereby  a  class  of 
persons  who  would  live  in  two  or  three 
rooms,  and  who  would  be  likely  to  take  two 
or  three  rooms  in  a  house  for  tne  purpjose  of 
doing  for  themselves  in  those  rooms  without 
having  any  connection  at  all  with  the  rest 
of  the  house),  then  I  think  it  might  be  quite 
possible  that  the  learned  magistrate  in  con- 
sidering the  question  of  "  adapted  to  be 
inhabited  by  persons  of  the  working  class 
only  "  has  excluded  from  his  mind  some  of 
the  broad  considerations  that  he  ought  tr^ 
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have  considered  with  reference  to  the  over- 
crowding or  the  crowded  inhabiting  of 
houses  of  this  class.  I  think  that  the  words 
Uiat  he  has  added  on  "persons  living  in  a 
small  way  whether  belonging  to  the  work- 
ing class  or  not,"  leave  one  in  doubt  as  to 
whether  he  has  properly  considered  the  ques- 
tion from  the  point  of  view  of  the  structure 
of  the  house — from  the  point  of  view  of  the 
adaptation  of  the  houses  for  the  purpose  con- 
templated in  the  section.  Now  I  pass  on  to 
another  finding  of  fact,  which  I  agree  with 
Mr.  Cripps,  if  it  is  to  be  taken  as  binding 
upon  us,  is,  I  think,  conclusive  under  the 
case  of  London  Cov/nty  Council  v.  Davis, 
supra,  with  reference  to  the  question  of 
intention.  I  agree  with  what  has  been  said 
both  by  Mr.  Justice  Hawkins  and  by  Mr. 
Justice  Channell  in  that  case,  that  the 
words  "to  be  inhabited"  must  mean 
"  intended  to  be  inhabited."  Now  the  find- 
ing is,  "  The  respondent  had  no  intention 
that  the  houses  should  be  occupied  by  per- 
sons of  the  working  class  only,  but  that 
he  intended  them  for  occupation  by  anyone 
who  would  take  them,"  that  seems  to  me  to 
exclude  what  I  may  call  the  natural  conse- 
quences of  the  way  in  which  the  houses 
would  be  occupied  as  they  were  built  and 
constructed.  If  he  constructed  them  in  such 
a  way  that  it  was  practically  certain  that 
they  would  only  be  inhabited  by  persons  of 
the  working  class,  then  the  fact  that  he 
intended  them  for  occupation  by  anyone 
who  would  take  them,  meaning  thereby 
that  some  jjersons  would  come  along  who 
might  be  willing  to  take  a  particular  nouse 
out  of  a  series,  and  not  occupy  them,  or  not 
underlet  them,  for  the  purposes  of  the  work- 
ing classes  would  not  be  sufficient.  But 
coupling  that  as  I  do  with  the  statement  in 
the  case  that  he  does  not  think  either  of  the 
les.sees  would  have  taken  those  houses  for 
the  purposes  of  occupation  if  they  were  not 
going  to  underlet  part,  it  seems  to  me  that 
he  mav  have  excluded  from  his  considera- 
tion tne  question  of  whether  or  not  the 
houses,  as  constructed  by  the  respondent, 
were  intended  to  be  occupied  by  persons 
of  the  working  classes,  even  althougn  there 
may  have  been  an  intermediate  tenant. 
I  do  not  think  that  this  Act  of  Parliament 
merits  the  amount  of  opprobrium  that  has 
been  cast  upon  it,  because  I  know  how 
difficult  it  was  to  draft ;  it  was  a  very  great 
work,  and  the  result  of  the  deliberations  of 
a  great  many  men,  and  therefore  I  am  not 
surprised  to  find  in  such  an  Act  of  Parlia- 
ment certain  difficulties  whoever  drafted  it. 
I  only  say  that,  introduced  as  it  was,  there 
is  no  wonder  that  there  should  be  certain 
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difficulties  arising  under  it,  but  I  doubt 
whether  in  this  case,  applying  the  ordinary 
considerations  to  these  words,  the  learned 
magistrate  has  not  gone  too  far  by  limiting 
the  scope  of  that  adaptation,  and  by  limiting 
the  scope  of  the  intention  which  is  indicated, 
as  I  have  said,  by  the  introduction  of  the 
words  "specially"  and  "only"  with  regard  to 
adaptation,  and  by  the  word  "  only"  with 
re^rd  to  intention.  I  hope  I  have  said  some- 
thing that  will  make  my  meaning  clear, 
although  I  daresay  many  people  will  say  that 
I  have  not.  It  is  because  I  think  that  the 
learned  magistrate  has  not  considered 
those  two  phrases  from  a  sufficiently  broad 
standpoint  that  I  think  there  ought  to  be  a 
further  consideration  of  the  matter  by  him. 
Perhaps  I  might  indicate  my  view  by 
putting  it  in  another  way.  I  think  he  hoA 
rather  felt  himself  bound  by  the  finding  of 
fact  in  London  County  Cotmcil  v.  Davis, 
supra,  as  well  as  by  the  finding  of  law.  1 
must  say,  speaking  for  myself,  that  if  I  had 
to  treat  this  matter  as  a  question  of  fact, 
the  facts  of  this  case,  both  from  the  point 
of  view  of  adaptation  and  intention,  seems 
to  me  to  be  far  stronger  in  favour  of  the 
view  that  the  houses  were  intended  to  be 
inhabited  and  adapted  to  be  inhabited  by 
the  working  class  tnan  they  were  in  London 
County  Council  v.  Davis,  supra,  1  think, 
therefore,  the  case  must  go  back  to  the 
learned  magistrate  for  further  examination, 
and,  if  necessary,  a  further  finding  of  what 
he  means  to  find  under  those  two  questions 
to  which  I  have  called  attention. 

WiLi£,  J. — I  am  of  the  same  opinion.  It 
may  veiy  well  be  that  the  learned  ma^s- 
trate  may  arrive  at  the  same  conclusion 
that  he  has  already  arrived  at,  but  I  cannot 
help  feeling  what  I  have  felt  for  a  long  time 
during  this  discussion  that  apnarently— I 
only  say  apparently,  however,  oecause  no 
one  but  he  himself  can  tell  how  far  it 
has  gone — he  has  put  too  much  stress  on 
that  word  "  only "  in  both  branches  of  the 
matters  for  his  consideration,  both  with 
regard  to  adaptation  and  with  regard  to 
intention.  With  regard  to  adaptation,  it 
seems  to  me  that  it  is  difficult  to  say  that  it 
is  necessary  that  these  should  be  adapted 
only  to  persons  of  the  working  class,  if 
they  are  adapted,  substantially,  for  persons 
who  are  liable  to  the  same  difficulties  in 
respect  to  overcrowding,  and  who,  in  that 
sensCp  belong  to  the  same  class  as  the 
working  class.  Then,  with  regard  to  the 
question  of  intention,  I  cannot  help  think- 
ing that  what  he  means  is  that  the  person 
who  built  them,  or  the  person  who  was 
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intending  to  build  them,  was  indifferent  as 
to  who  would  be  his  tenants  so  long  as  he 
could  let  them,  but  that  their  ultimate 
destination,  in  whosesoever  hands  they  were, 
was  that  they  were  to  become  working  class 
tenements  or  to  be  occupied  by  persons  of 
the  working  class,  because  he  has  found  in 
terms  that,  in  all  probability,  the  houses, 
when  finished,  would  be  occupied  chiefly 
by  persons  of  the  working  class.  If  he 
meant  that,  it  is  difficult  to  say  that  the 
builder  did  not  contemplate  such  occui>ation, 
he  expected  that  thejr  would  be  occupied  by 
persons  of  the  working  class,  therefore  he 
intended  them  for  persons  of  the  working 


Channell,  J.— I  agree,  but  I  prefer  to 
base  my  decision  upon  the  ground  that 
paragraph  14  of  the  case^  as  to  the  adaptation 
for  persons  of  the  working  class  only,  is  not 
satisfactory,  and  it  docs  not  seem  to  me  to 
bring  the  case  within  what  I  personally 
think  I  meant  in  the  case  which  has  been 
referred  to.  In  that  case  there  was  a  find- 
ing, as  appears  on  p.  694,  that  the  construc- 
tion of  the  house  "  was  that  of  a  shop  in 
front  upon  the  ground  floor  with  living 
rooms  oehind  it.  The  rooms  upon  the 
upper  floors  are  fitted  with  ordinary  grates, 
and  the  water  and  sanitary  arrangements 
are  placed  in  the  ordinary  positions." 
Upon  that,  I,  as  appears  on  p.  698,  in 
stating  my  view  of  the  facts,  said :  "  It 
seems  to  me  that,  having  regard  to  the  fact 
of  the  shops  being  there,  the  natural  thins 
for  which  that  dwelling-house  was  adapted 
is  the  use  of  a  man  who  takes  the  shop, 
and  his  family.  It  is,  at  any  rate,  not  too 
large ;  there  is  nothing  in  it  to  indicate 
anything  to  the  contrary.  That  being  so,  it 
does  not  come  within  'adapted  to  be 
inhabited."'  The  inference  drawn  there 
from  the  facts  was  that  it  was  a  place 
adapted  for  occupation  by  one  family,  that 
of  tne  shopkeeper.  In  the  present  case,  the 
learned  magistrate  apparently  has  found, 
and  on  the  facts  that  he  has  set  out 
reasonably  found,  that  this  house  was 
specially  adapted  in  its  construction  for 
separate  occupations,  occupations  of  persons 
living  in  a  small  way,  by  which,  I  suppose, 
he  means  living  in  some  apartments  or  a 
suite  of  apartments— but  whether  those 
persons,  so  living  in  a  small  wajr,  belong  to 
the  working  class  is  another  thing.  Then 
he  proc^ds  to  tell  us  what  he  thinks  is 
meant  by  the  words  "the  working  class," 
namely,  that  it  is  in  the  sense  in  which  the 
words  are  ordinarily;  used.  If  he  means  to 
find  that  those   buildings   were   specially 
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adapted  in  their  (X>nstruction  for  occupation 
as  small  dwellings,  not  that  the  shop  and 
the  rooms  above  it  were  to  be  occupied 
together,  I  should  have  thought  that  he  nad 
found  facts  which  would  bring  it  within  this 
provision ;  because  I  do  not  see,  as  I  said  on 
the  former  occasion — as  the  learned  magis- 
trate says — how  you  can  say  that  a  room 
is  specially  adapted  for  a  man  belonging  to 
the  working  class  as  distinguished  from  a 
clerk,  or  any  person  of  small  means,  but 
earning  his  own  living  in  any  way.  It  must 
mean,  I  thipk,  so  adapted  for  separate 
dwellings  as  that  it  is  likely  that  a  large 
number  of  persons'  families  would  be  living 
in  the  house,  and  if  so,  the  house  is  one  of 
those  to  which  the  Act  applies. 

Case  remitted  to  the  magistrate 
for  further  consideration. 

Solicitor  for  the  appellant :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondent :  Woodcock, 
Ryland  &  Co. 
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Davenport  v,  Apollinaris  Co. 

Merchandise  marks— Bottled  mineral  water 
—Water  subjected  to  process  at  time 
of  bottling— Sold  as  "natural  water" 
—False  trade  description— Merchan- 
dise Marks  Act,  1887  (60  &  51  Vict, 
c.  28),  s.  2  (2). 

The  respondents  sold  bottled  mineral  water^ 
which  they  described  as  '''natural  mine- 
ral vfater"  The  water  was  found  in  a 
spring  several  hwndred  feet  deep.  It 
uHis  taken  from  a  depth  of  about  sixty 
feetj  arid  cond'iicted  into  tanks  for  the 
purpose  of  bottling.  While  in  the 
tanks  three  things  happened  to  it  : 
(a)  a  small  proportion  of  the  iron  ex- 
isting in  the  water  combined  with  the 
oxygen  in  the  air^  and  ims  deposited  as 
peroxide  of  iron  ;  (b)  common  salt,  in  the 
proportion  of  I  in  IfiOO^wasadded  to  the 
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uHiter  in  order  to  neutralise  the  effect  of 
the  sulphur  contained  in  the  water  on  the 
corks  of  the  bottles ;  (c)  a  considerahle 
quantity  of  carbonic  cicid  ga^  escaped 
from  the  water,  this  wa^  subsequently 
reintroduced  into  the  UHiter  in  the 
process  of  bottling,  su^h  carbonic  a^dd 
gas  being  obtained  from,  the  spring 
and  reintroduced  under  similar  pres- 
sure ew  would  prevail  in  the  water  at 
sixty  feet,  the  depth  from  which  the 
water  woa  originally  taken.  There 
toas  no  evidence  given  on  which  the 
magistrate  could  rely  that  the  word 
*^ natural'^  had  any  special  trade  sig- 
nification in  connection  vnth  the  sale  of 
mineral  waters.  The  magistrate  came 
to  the  conclusion  that  the  water  as 
sold  was  in  all  essentials  identical 
vnth  the  water  as  it  existed  in  the 
sjrring  at  the  depth  of  about  sixty  feet, 
and  decided  that  the  label  was  not  a 
false  trade  description. 

Held,  that  the  magistrate  had  come  to  a 
correct  decision. 

Case  stated  by  Cecil  M.  Chapman,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Southwark 
police  court. 

A  summons,  granted  upon  the  informa- 
tion of  Walter  Davenport  (hereinafter 
called  the  appellant),  was  neard  before  me 

r'  ftst  the  Apollinaris  Company,  Limited, 
ging  them  with  selling  six  bottles  ot 
Apollinaris  water  to  which  a  false  trade 
description  was  applied  contrary  to  s.  2  (2) 
of  the  Merchandise  Marks  Act,  1887. 

Upon  the  hearing  of  the  summons,  the 
following  facts  were  proved  or  admitted. 

The  six  bottles  aforesaid  were  sold  to  the 
appellant,  to  which  a  trade  description^  in 
the  form  of  an  illustrated  label,  was  applied, 
containing  the  words  :  "  Apollinaris  natural 
mineral  water." 

No  evidence  was  given  before  me  upon 
which  I  could  rely  that  the  word  "  natural " 
has  any  special  trade  signification  in  con- 
nection  with  the  sale  of  mineral  waters,  as 
distinguished  from  the  signification  in 
which  it  would  be  understood  by  any 
member  of  the  public. 

The  defendant  company  issued  to  the 
public  a  circular  as  a  description  and  ad- 
vertisement of  their  water,  which  circular 
embodied  the  said  label. 

The  water  called  Apollinaris  water  and 
sold  by  the  defendant  company,  is  found  in 
a  spring  which  exists  to  a  depth  of  at  least 
several  hundred  feet  in  the   earth     The 
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water  is  taken  from  a  depth  of  between 
fifty  and  sixty  feet,  and  is  conducted  by  a 
pipe  into  tanks.  The  tanks,  of  which  there 
are  altogether  fifty-six,  stand  in  a  roofed 
building,  and  are  covered  with  wire  gauze. 
Before  tne  process  of  bottling  the  water  is 
kept  six  or  seven  dajrs  in  the  tanks,  and  no 
water  is  bottled  which  has  not  been  kept 
that  time  in  a  tank,  but  this  is  not  done  for 
any  purpose  except  that  of  economising 
labour  in  the  botthng. 

While  the  water  is  in  the  tank  three 
things  happen  to  it : 

(a)  A  small  proportion  of  the  iron,  which 
originally  exists  m  the  water  to  an  ex- 
tremely small  extent,  is  eliminated,  since 
contact  with  the  air  causes  the  iron  to  com- 
bine Avith  the  ox^^n  in  the  air,  and  so  to 
form  peroxide  of  iron,  an  insoluble  com- 
pound, which  is  precipitated  in  the  tanks. 

(b)  Common  salt  is  added  to  the  water 
in  the  proportion  of  1  to  1,000  parts. 

(c)  A  considerable  Quantity  of  carbonic 
acid  gas,  which  originally  was  in  the  water, 
escapes  from  the  water. 

After  water  has  remained  in  the  tanks 
six  or  seven  days  it  passes  into  a  cylinder. 
In  this  cylinder^  in  order  to  restore  the 
eflFervescing  quality  of  the  water  as  it  ex- 
isted in  the  spring,  carbonic  acid  gas  is  re- 
introduced into  tne  water.  This  is  done 
by  a  pressure  of  three  atmospheres,  and 
the  admixture  of  the  gas  and  water  is 
assisted  by  the  use  of  fans.  None  of  the 
gas  so  introduced  is  tnanufactured.  The 
whole  of  it  originally  came  from  the  spring 
itself,  and  it  is  collected  from  the  spring-head 
and  from  the  earth  surrounding  the  spring- 
head at  a  distance  of  from  thirty  to  forty 
feet.  The  pressure  at  which  the  gas  is  intro- 
duced into  the 'water  exactly  represents  the 
pressure  upon  the  water  in  the  spring  at  a 
certain  depth,  roughly,  though  perhaps  not 
exactly  corresponding  with  the  pressure  at 
a  depth  of  fifty  or  sixty  feet,  more  or  less. 
I  found,  as  a  fact,  that  the  precipitation  of 
iron  in  the  tanks  is  quite  inappreciable  in 
its  effect  upon  the  bottled  water.  Its  ab- 
sence is  certainly  not  detectable  by  taste. 
Further,  if  the  iron  was  not  precipitated  in 
the  tanks,  it  would  be  precipitated  in  the 
bottles,  in  whatever  manner  the  bottling 
was  done,  in  consequence  of  the  inevitable 
contact  with  the  air. 

The  water  contains  sulphate  of  soda,  and 
when  bottled  and  corked  mthout  the  addi- 
tion of  salt  there  is  a  risk  that  the  water 
mi^ht  develop  sulphuretted  hydrogen, 
owing  to  the  action  of  the  sulphate  of  soda 
on  the  cork,  and  would,  therefore,  become 
unfit  for  consumption. 
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Common  salt,  in  the  proportion  in  which 
it  is  added  to  this  water  in  the  tanks,  pre- 
vents this  development  of  sulphuretted 
hydrogen  in  the  water  when  bottled  and 
corkeJ.  Formerly  the  corks  them.«jelves 
were  steeped  in  salt  in  order  to  prevent 
the  sul]ihate  of  soda  acting  upon  tne  cork 
and  this  development  of  sulphuretted 
hydrogen  taking  place,  but  this  was  found 
not  satisfactory  in  consequence  of  the 
various  degrees  of  porosity  in  the  corks. 

I  found,  as  a  fact,  that  the  added  salt 
has  no  perceptible  effect  upon  the  water, 
except  to  prevent  the  development  of  sul- 
phuretted nydrogen  when  the  water  comes 
into  contact  with  the  cork  in  the  bottle, 
and  is  only  used  for  that  purpose,  and  that 
the  addition  of  the  salt  makes  no  appre- 
ciable difference  in  the  taste  of  the  water, 
although  the  addition  of  the  same  propor- 
tion of  salt  to  plain  water  might  be  per- 
ceptible to  the  taste. 

'  1  came  to  the  conclusion  that  after  the 
water  and  the  carbonic  acid  ma  have  been 
recombined  in  the  manner  described^  the 
water  which  is  offered  to  the  public  is,  in 
all  essentials,  identical  with  the  water  as  it 
exists  in  the  spring  at  a  depth  of  between 
fifty  and  sixty  feet,  more  or  less.  Both  the 
water  and  the  carbonic  acid  gas,  of  which 
Apollinaris  water  is  composed,  are  local  and 
natural  products,  and  their  temporary  sepa- 
ration, which  is  due  to  the  exigencies  of  the 
business,  does  not  affect  the  product  in  any 
perceptible  way. 

The  whole  of  the  processes  and  facts 
hereinbefore  described  nave  been  published 
by  the  defendant  company  during  the  last 
twenty  years,  and  have  been  well  known  to 
all  persons  interested  in  the  trade.  During 
the  whole  of  that  time  the  description 
**  natural  mineral  water  "  has  been  generally 
applied  to  Apollinaris  water. 

After  hearing  the  evidence^  I  decided 
that  the  label  did  not  constitute  a  false 
trade  description,  and  that  the  defendant 
company  had  not  committed  a  breach  of 
s.  2  (2)  of  the  Merchandise  Marks  Act,  1887, 
and  accordingly  I  dismissed  the  summons. 

The  question  for  the  court  is  whether  I 
was  right  in  so  doing. 

Cecil  M.  Chapman. 

H.  Avory^  K.C.  (Biron  with  hun\  for  the 
appellant.  —  The  magistrate  in  tnis  case 
ought  to  have  convicted.  Apollinaris  water 
is  not  properly  described  and  sold  "as  a 
natural  mineral  water."  There  are  two 
things  proved  in  the  caae  which  show  that 
it  is  not  a  natural  mineral  water — first,  some 
of  the  iron  contained  in  the  natural  water  is 
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lost  by  being  precipitated  while  the  water 
is  in  the  tanks,  and,  secondly,  salt  is  added 
to  cure  some  defect  in  its  natural  state.  A 
man  is  not  entitled  to  sell  as  butter,  butter  to 
which  borax  has  been  added  to  preserve  it. 
The  description  is  no  more  correct  than  to 
describe  as  "  hand  made  "  cigarettes,  cigar- 
ettes which,  in  fact,  were  machine  made 
fKirschenboim  v.  Salmon  and  Gluckstnn, 
1898]  2  Q.  B.  19  ;  62  J.  P.  439). 

Lawson  WaZton.  K.C.  (Llewellin  Davies 
with  him),  for  the  respondents.  —  It  is 
really  a  question  of  fact  which  has  been 
found  in  the  respondents'  favour  by  the 
magistrate.  It  is  a  natural  bottled  water, 
a  process  is  necessary  for  bottling  it,  but 
the  magistrate  has  found,  as  a  matter  of 
fact,  that  the  water  in  the  bottle  as  it  is 
drunk  by  the  person  who  purchases  it  is 

Srecisely  the  same  as  it  would  be  if  he 
rank  at  the  spring.  The  precipitation  of 
iron  is  a  natural  process  which  goes  on  in 
the  spring  itself.  As  to  the  addition  of 
salt,  tnat  is  to  preserve  the  water,  as  other- 
wise the  cork  would  be  affected  by  the  sul- 
phur in  the  water,  and  sulphuretted  hydro- 
gen would  be  generated  ;  the  addition  of  salt 
makes  the  corking  effective,  and  it  is  found, 
as  a  fact,  it  does  not  affect  the  water. 

H.  Avory^  K.C.,  in  reply. 

Lord  Alverstonb,  L.C.J.— -I  think  it  is 
(}uite  impossible  here  to  interfere  with  the 
iudgment  of  the  mstgistrate  in  this  case. 
Without  saying  that  it  is  a  question  of  fact 
which  he  has  decided,  I  think  for  myself  I 
do  not  see  that  he  has  gone  wrong  m  any 
substantial  point  of  law  in  coming  to  the 
conclusion  on  that  question  of  fact.  The 
summons  was  for  amxing  to  "Apollinaris 
water"  a  false  trade  description,  which,  of 
course,  under  s.  3  of  the  Act,  means  false 
in  a  inaterial  respect  as  regards  the  goods 
to  which  it  is  applied,  and  the  words  relied 
upon  are  "Apollinaris  natural  mineral 
water."  Now,  apart  from  the  special  ob- 
jections upon  wnich  Mr.  Ainyry  has  relied, 
I  mean  objections  which  are  founded  upon 
the  process,  I  think  that  he  has  ratner 
pressed  the  meaning  of  that  word  "  natural " 
beyond  what  I  think  would  be,  for  some 
purposes,  its  meaning  when  we  are  dealing 
with  it  as  a  description  which  is  said  to  be 
false  in  a  material  particular  having  regard 
to  the  article  to  which  it  is  applied.  I  think 
that  under  ordinary  circumstances  "natural 
mineral  water"  would  mean  the  mineral 
water  which  was  produced  by  nature  as  dis- 
tinguished from  one  which  is  produced  arti- 
ficially, that  is  to  say,  it  is  what  I  may  csMy 
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I  think,  as  Mr.  Avory  has  not  inaptly  said, 
the  water  as  it  comes  out  of  the  earth.  Now, 
if  on  the  evidence  the  article  supplied  was 
not  that  water,  and  was  not  that  water 
either  because  something  had  happened  to 
it  which  prevented  it  from  beinj^  tliat  water, 
and  d,  fortiori  something  added  to  it  which 
prevented  it  being  that  water.  I  think  Mr 
Avory  would  have  gone  a  long  way  in 
establishing  his  proposition.  Now,  upon 
the  first  general  consideration  we  nave 
this  finding :  "  I  came  to  the  conclusion 
that,  after  the  water  and  the  carbonic 
acid  gas  have  been  recombined  in  the 
manner  described,  the  water  which  is  offered 
to  the  public  is,  in  all  essentials,  identical 
with  the  water  as  it  exists  in  the  spring  at 
a  depth  of  fifty  or  sixty  feet,  more  or  less. 
Both  the  water  and  the  carbonic  acid  gas, 
of  which  Apollinaris  water  is  composed,  are 
local  and  natural  products,  and  their  tem- 
porary separation,  which  is  due  to  the  exi- 
gencies or  the  business,  does  not  affect  the 
product  in  any  perceptible  way."  I  under- 
stand that  to  mean  that  the  water  and  the 
combination  of  it  with  the  carbonic  acid 
gas  is  the  same  when  supplied  to  the  public 
as  it  is  when  is  drawn  up  from  the  spring. 
That  being  the  general  finding,  there  are 
three  specific  matters  to  which  Mr.  Avory 
refers.  The  first  is  that  the  carbonic  acid 
gas  was  not  in  the  water  as  it  came  from 
the  spring,  because  it  gives  itself  off  or  is 
evolved,  and  that  putting  it  back  prevented 
it  from  being  the  natural  mineral  water  as 
it  was.  Now,  I  think,  that  is  a  refinement. 
The  object  being  to  supply  the  natural 
mineral  water  as  it  was  before  it  was  sub- 
jected to  that  condition  of  things  which 
caused  the  gas  to  evaporate,  1  cannot 
think  that  restoring  to  it  the  proper  com- 
ponent of  its  own  carbonic  acid  gas  would 
prevent  it  being  a  natural  mineral  water. 
The  next  point,  which  certainly  caused 
more  difficult^j  was  the  removal  of  the  iron 
and  the  addition  of  the  salt  Now  with 
re^rd  to  the  removal  of  the  iron,  I  cannot 
think  that  it  prevents  the  water  being  a 
natural  mineral  water,  because  you  cannot 
deal  with  it  as  a  water  to  be  sold — to  be 
handled,  if  that  is  the  proper  expre&sion — 
or  to  be  bottled  without  this  separation  of 
iron  taking  place.  It  is  found  that  the  iron 
would  be  inevitably  precipitated  either  in 
the  tanks  or  in  the  bottle,  and  that,  there- 
fore, it  is  the  natural  mineral  water  which 
would  be  subject  to  a  slight  possible  defect, 
and  the  fact  that  there  is  taken  out  what 
would  be  an  impurity  does  not,  in  my 
opinion,  prevent  it  being  a  natural  mineral 
water.    It  is  possible  that  other  expressions 
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might  be  used  indicating  that  it  was  in  a 
purer  condition,  but  I  cannot  say  that  the 
magistrate  must  find  it  to  be  an  untrue  or 
false  trade  description  because  that  preci- 
pitated iron  has  been  taken  out.  The  ad- 
dition of  salt  might  create  more  difficulty 
if  it  had  been  found  to  have  any  effect 
upon  the  water  at  all,  but  the  finding  is 
very  specific.  "  Coinmon  salt  in  the  pro- 
portion in  which  it  is  added  to  this  water 
m  the  tanks  prevents  this  development  of 
sulphuretted  hydrogen  in  the  water  when 
bottled  and  corked.  Formerly  the  corks 
themselves  were  steeped  in  salt  in  order  to 
prevent  the  sulphate  of  soda  acting  upon 
the  cork  and  this  development  of  sulphur- 
etted hydrogen  taking  place,  but  this  was 
found  not  satisfactory  m  consequence  of 
the  various  degrees  of  porosity  in  the  corks. 
I  found,  as  a  fact,  that  added  salt  has  no 
perceptible  effect  upon  the  water  except  to 

Erevent  the  development  of  sulphuretted 
ydrogen."  I  should  have  thought  it  not 
an  inappropriate  view  to  take  to  say  that 
the  salt  was  added  to  keep  the  water  in  its 
natural  condition,  and  not  to  alter  its 
natural  condition — to  prevent  the  develop- 
ment of  sulphuretted  hydrogen  which  is 
not  due  to  the  water  itself,  but  to  the  water 
being  brought  in  contact  with  the  corks. 
I  therefore  think  on  the  finding  that  the 
adding  of  the  salt  to  the  water  m  order  to 
prevent  the  water  being  deteriorated  by 
contact  with  the  corks  does  not  make  the 
trade  description,  "  natural  mineral  water," 
false  in  a  material  particular  having  regard 
to  the  article  to  which  it  is  applied.  With 
regard  to  the  only  case  to  whicn  our  atten- 
tion was  called,  viz.,  the  Cigarette  Casey  I  will 
only  say  that  this  case,  in  my  judgment,  is  in 
no  way  at  variance  with  that  in  any  respect. 
In  that  case  the  description  being  "  guaran- 
teed hand  made,"  they  turned  out  to  be 
machine  made,  and  the  late  Lord  Chief 
Justice  very  naturally  said  however  good 
they  were  it  was  untrue  to  say  of  them  that 
they  were  guaranteed  hand  made.  I  am, 
therefore,  of  opinion  that  the  magistrate 
has  not  misdirected  himself  on  any  ques- 
tion of  law,  that  his  finding  upon  the  facts 
was  justified  by  the  evidence,  that  he  has 
not  applied  any  wrong  rule  of  law  to  the 
evidence  before  him,  and  therefore  I  think 
this  appeal  should  be  dismissed. 

Channell,  J.— I  am  of  the  same  opinion. 
I  think  it  was  not  false  in  a  material  par- 
ticular to  describe  Apollinaris  water  as  a 
"  natural  mineral  water."  To  begin  with, 
it  was  a  natural  mineral  water  in  the  ordi- 
nary sense  as  distinguished  from  a  manu- 
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factured  mineral  water,  but  it  was  not  of 
the  exact  constitution  of  the  water  as  it 
came  from  the  spring.  The  evidence  ap- 
pears to  be  that  it  could  not  be  preserved 
m  the  exact  condition  in  which  it  was,  and 
that  it  went  through  some  processes  which 
preserved  it  as  nearly  as  possible.  That  is 
practically  what  the  findings  of  the  mai^- 
trate  are,  and  the  omission  is  an  omission 
to  state  that  it  has  gone  through  some  pro- 
cesses for  the  purpose  of  preserving  it  as 
nearly  as  possible  m  its  natural  condition, 
and  which  had  so  preserved  it  as  nearly  as 
possible  ;  the  dinerencas  being,  in  the 
opinion  of  the  magistrate,  quite  imnuiterial 
and  unimportant.  Under  those  circum- 
stances I  think  that  the  magistrate  did  not 
deal  wrongly  with  the  question  that  was 
before  him. 

A}}peal  dimiissed. 

Solicitor  for  the  appellant  :  William 
Webb. 

Solicitors  for  the  respondents  :  Janson 
Cobbe,  Pearson  &  Co. 
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Hinds  v,  Elsam. 

Vaccination — Child  not  vaccinated  when 
six  months  old  —  Summons— Medical 
certificate  as  to  unfitness  of  child  at  the 
time  of  hearing— Defence — Vaccination 
Act,  1867  (30  &  31  Vict.  c.  84), 
ss.  29, 34. 

The  ajjpellant  was  summoned  for  having 
failed  to  have  his  child,  a>ged  eleven 
months,  va^ccinated.  On  the  day  before 
the  hearing  of  the  summons,  the  appel- 
lant obtained  a  certificate  from  a  doctor 
to  the  effect  that  it  would  be  wnsafe  to 
vaccinate  the  child  owing  to  a  comj)laint 
it  was  then  suffering  from, 

Held,  that  the  certificate  wa^  not  a  good 
defence. 

Case  stated  by  justices  in  and  for  the 
countv  of  Surrey  on  the  hearing  of  a 
complaint    preferred    by   the    respondent 
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against  the  appellant^  for  that  he  within  six 
months  after  the  birth  of  his  child  did 
neglect  to  have  the  child,  aged  eleven 
months,  vaccinated,  contrary  to  s.  29  of  the 
Vaccination  Act  1867. 

At  '  the  hearing  of  the  complaint  on 
November  5th,  1902,  it  was  proved  on 
behalf  of  the  respondent  or  admitted  by  the 
appellant,  that  the  appellant  was  the  father 
of  the  child,  aged  eleven  months,  and  that  the 
child  had  not  been  vaccinated,  and  that 
no  certificate  of  exemption  from,  or  insus- 
ceptibility to  vaccination  had  been  granted 
or  sent  to  the  vaccination  officer,  and  that 
all  the  statutory  conditions  precedent  to  the 
institution  of  a  prosecution  under  the 
Vaccination  Acts  had  been  complied  with. 

It  was  admitted  by  the  respondent  that 
the  appellant  had,  before  the  child  had 
reached  the  age  of  four  months,  made 
application  for  a  certificate  of  exemption 
from  vaccination  under  s.  2  of  the  Vaccina- 
tion Act,  1898,  which  certificate  was  refused 
bv  the  justices  then  sitting.  The  appellant 
also  produced  before  the  justices  the  follow- 
ing certificate  dated  November  4th,  1902 : 
"  Somers,  Wimbledon  Hill,  Surrey.  This  is 
to  certify  that  Walter  Allsebrook  Hinds  is 
at  present  and  has  been  since  October 
8th,  1902,  under  my  care  suffering  from 
*Febricula'  and  'Dentition,'  and  Uiat  it 
would  be  unsafe  to  vaccinate  him  at 
present.  (Signed)  L.  R.  Colijer,  M.D. 
November  4th,  1902." 

It  was  then  admitted  by  the  respondent 
that  the  doctor  was  a  registered  medical 
practitioner,  and  that  certificate  was 
written  by  him. 

It  was  contended  on  behalf  of  the  appel- 
lant that  bys.  34  of  the  Vaccination  Act, 
1867,  the  certificate  was  a  sufficient  defence 
for  him. 

On  behalf  of  the  respondent  it  waa  con- 
tended : 

(1)  That  the  appellant  became  in  default 
when  his  chila  attained  the  age  of 
six  months,  and  had  ever  since  been  in 
default,  that  the  "  production  of  the  certifi- 
cate," as  mentionea  in  s.  34,  must  be  in 
accordance  with  s.  18,  which  requires  the 
medical  practitioner  shall  forthwith  deliver 
to  the  parent  a  certificate  that  the  child 
is  then  in  a  state  unfit  for  successful 
vaccination,  i.e.,  during  the  six  months 
specified  by  s.  16  as  amended  by  s.  1  (1)  of 
the  Vaccination  (Act,  1898. 

(2)  That  even  if  the  last  contention  was 
incorrect,  no  certificate  was  in  existence  on 
the  date  of  the  complaint,  and  that  the 
certificate  would  not,  under  the  Act,  be 
retrospective. 
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(3)  That  the  certificate  was  bad  ^as  not 
being  in  compliance  with  the  Vaccination 
Acts,  or  in  the  form  prescribed  by  s.  18 
of  the  Act  of  1867,  or  to  the  like  effect. 

The  justices  convicted  the  apijellant. 

By  the  Vaccination  Act,  1867  (30  & 
31  Vict.  c.  84),  8. 18  :  If  any  public  vaccinator 
or  medical  practitioner  shall  be  of  opinion 
that  the  child  is  not  in  a  fit  and  proper  state 
to  be  successfully  vaccinated,  he  shall  forth- 
with deliver  to  the  parent  or  other  person 
having  the  custody  of  such  child  a  certifi- 
cate under  his  hand,  according  to  the  form  in 
the  schedule  hereto  annexed  marked  B.,  or 
to  the  like  effect  that  the  child  is  then  in 
a  state  unfit  for  successful  vaccination, 
which  certificate  shall  remain  in  force  for 
two  months,  and  shall  be  renewable  for 
successive  jcjeriods  of  two  months  until  a 
public  vaccinator  or  medical  practitioner 
shall  deem  the  child  to  be  in  a  fit  state  for 
successful  vaccination,  when  the  child  shall, 
with  all  reasonable  despatch,  be  vaccinated, 
and  the  certificate  of  successful  vaccination 
duly  given,  if  warranted  by  the  result. 

By  s.  29 :  Every  parent  or  person  having 
the  custody  of  a  cnild  who  shall  neglect 
to  take  such  child  or  to  cause  it  to  be  taken 
to  be  vaccinated,  or  after  vaccination  to  be 
inspected,  acconling  to  the  provisions  of 
this  Act,  and  shall  not  render  a  reasonable 
excuse  for  his  neglect,  shall  be  guilty  of  an 
offence,  and  be  liable  to  be  proceeded  against 
summarily,  and  upon  conviction  to  pay  a 
penalty  not  exceeding  twenty  shillings. 

By  s.  34  :  In  any  prosecution  for  neglect 
to  procure  the  vaccination  of  a  child,  it  shall 
not  be  necessary  in  support  thereof  to  prove 
that  the  defendant  had  received  notice  from 
the  registrar  or  any  other  officer  of  the 
requirements  of  the  law  in  this  respect ;  but 
if  tne  defendant  produce  any  such  certificate 
as  hereinbefore  described,  or  the  register  of 
vaccinations  kept  by  the  remstrar  as  herein- 
before provided  in  which  the  certificate  of 
successful  vaccination  of  such  child  shall  be 
duly  entered,  the  same  shall  be  a  sufficient 
defence  for  him,  except  in  regard  to  the 
certificate  marked  B.  when  the  time  speci- 
fied therein  for  the  postponement  of  the 
vaccination  shall  have  expired  before  the 
time  when  the  information  shall  have  been 
laid. 

Schultess  Young  for  the  appellant. 

Clarke  Hall  for  the  respondent. 

Lord  Alverstone,  C.J.— -In  this  case  the 
appellant  was  summoned  for  that  he  did 
within  six  months  after  the  birth  of  his 
child  neglect  to  have  the  child,  .aged  eleven 
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months,  vaccinated,  contrary  to  s.  29  of  the 
Vaccination  Act  1867.  It  has  been  pointed 
out  for  the  appellant  that  the  period  within 
which  a  {)arent  is  to  have  his  child 
vaccinated,  is  now  six  months  after  the  birth 
under  s.  1  of  the  Vaccination  Act,  1898, 
instead  of  three  months  as  provided  by  s.  16 
of  the  Vaccination  Act,  1867.  Now  the 
only  certificate  produced  at  the  hearing  of 
the  case  was  a  certificate  dated  three  or  four 
days  after  the  summons,  and  it,  of  course, 
could  only  refer  to  the  state  of  health  of  the 
child  at  the  time  it  was  given.  That  being 
so,  there  still  remains  a  period  of  about  five 
months  after  the  child  had  attained  the  age 
of  six  months  during  which  an  offence  was 
committed.  There  was  nothing  in  the 
certificate  to  show  that  the  child  could  not 
have  been  vaccinated  before  it  was  six 
months  old.  If  the  certificate  had  covered 
the  period  during  which  the  child  ought  to 
have  been  vaccinated,  it  might  have  fur- 
nished a  good  defence.  The  decision  in 
Allen  V.  Worthy  (1870),  L.  R.  5  O.  B.  163  ; 
34  J.  P.  563,  is  an  authority  to  snow  that 
the  decision  of  the  justices  was  quite 
correct.  I  am  of  opinion,  therefore,  that 
this  certificate  was  not  a  good  defence  to 
the  summons,  and  the  appeal  must  be 
dismissed. 

Wills  and  Channbll,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  W.  S.  Ash. 
Solicitors  for  the  respondent :   Gregson, 
Wareham,  Waugh  and  Gregson. 
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Armstkong  v,  Mitchell. 

Cruelty  to  animals— Shooting  a  dog  tres- 
passing— No  intention  to  kill — "Ill- 
treating  and  abusing "  —  Cruelty  to 
Animals  Act,  1849  (12  <k  13  Vict.  c.  92), 

s.  2. 

A  keeper  seeiwj  a  dog  cotne  into  a  field  over 
which  his  master  had  the  shootinq 
rights^  and  frightening  the  pJieasants^ 
shot  at  it  not  with  the  intenti&ii  of  kill- 
ing it  J  but  intending  to  injure  it,  ifneces 
*«ry»  /<^  '^^  pur^wse  of  frightening  it 
away. 

Held,  that  the  question  whether  the  defen- 
dant had  cruelly  ill-treated  or  abused 
the  dog  was  a  qu£Stion  of  fact  for  the 
justices,  and  that  t/iey  could  lawfidly 
dismiss  the  summons,  although  the^ 
found,  as  a  fact,  that  the  defendant  in- 
tended to  injure  the  dog,  if  necessanj, 
for  the  2yurj>ose  of  frightening  it. 

Case  stated  by  justices  in  and  for  the 
county  of  Norfolk. 

At  the  hearing  of  an  information  pre- 
ferred by  Robert  Armstrong  (hereinafter 
called  the  appellant),  against  Edmund  Mit- 
chell(hereinaf  ter  called  tne  responden  t),under 
the  Cruelty  to  Animals  Act,  1849  (12  &  13 
Vict.  c.  92).  s.  2,  for  cruelly  ill-treating  and 
abusing  a  dog  by  shooting  the  same  with  a 
shot  gun,  it  was  proved  or  admitted  that 
the  respondentia  gamekeeper  in  the  employ 
of  Captain  Mead,  who  owned  the  shooting 
rights  over  a  farm  at  Earsham,  was  on 
November  11th  driving  pheasants  off  the 
farm  into  an  adjacent  cover.  While  he  was 
so  engaged  a  valuable  greyhound,  belonging 
to  one  Jacob  Oldham,  came  into  a  turnip 
field  over  which  Captain  Mead  had  the 
right  of  shooting.  The  respondent  seeing 
the  do^  galloping  across  the  field,  and 
frightening  the  birds,  shot  the  dog  twice, 
first  at  the  distance  of  about  50  yards,  and 
a^in  at  a  distance  of  about  90  yards,  in- 
flicting 25  to  30  shot  wounds,  and  the  dog 
suffered  considerable  pain  in  consequence. 
The  dog  was  not  chasing  any  other  animal 
or  doing  any  damage  at  the  time  it  was 
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shot.  The  justices  found,  as  a  fact,  that 
the  respondent  had  no  intention  of  killing 
the  dog,  but  he  did  intend  to  injure  it,  3 
necessary,  for  the  purpose  of  frightening  it 
away  from  the  field. 

On  behalf  of  the  appellant  it  was  con- 
tended that  the  responaent  was  not  justified 
in  shooting  at  and  injuring  the  dog,  and 
that  he  caused  it  unnecessary  piain  and 
suffering,  thereby  ill-treating  it  within  the 
meaning  of  the  statute. 

On  behalf  of  the  respondent  it  was  a^eed 
that  the  respondent  was  justified  in  snoot- 
ing at  the  dog  to  frighten  it  away,  because 
it  was  trespassing  in  a  field  where  there  was 
some  game,  and  that  he  did  not  cause  the 
dog  more  suffering  than  was  reasonably 
necessary  in  the  circumstances. 

The  justices  dismissed  the  information  on 
the  ground  that  they  were  of  opinion  that 
the  respondent  had  not  cruelly  ill-ti-eated 
or  abused  the  animal  within  the  meaning 
of  the  statute. 

Woodcock  {R.  F,  Colam  with  him),  for 
the  appellant. 
The  respondent  did  not  appear. 

Lord  Alverstone.  C.J.— I  do  not  express 
any  opinion  upon  tnose  cases  of  Smith  v. 
Williams  (1892),  9  T.  L.  R.  9,  and  Daniel  v. 
Janes  (1877),  2  C.  P.  D.  351 ;  41  J.  P.  712, 
to  which  Mr.  Woodcock  referred.  I  think 
it  is  quite  possible  that  their  full  extent 
may  have  to  be  reconsidered  if  the  point 
ever  comes  up.  I  merely  mention  that  be- 
cause Mr.  Woodcock  has  rather  suggested 
that  if  the  man  had  shot  and  killed  the  dog 
that  there  would  be  no  offence,  but  I  do  not 
say  that  it  is  at  all  necessary  to  decide  that 
point  in  this  case.  It  seems  to  me  that  the 
question  here  is  whether  or  not  there  was 
evidence  upon  which  the  ma^trates  were 
bound  to  hold  that  the  man  cruelly  ill- 
treated  the  animal.  Now  it  is  obvious,  on 
the  facts  stated,  that  shooting  at  the  dog 
wdth  small  shot  at  a  distance  of  fifty  yards, 
the  dog  being  what  is  sometimes  called 
"  peppered,"  might  be  very  far  short  of  cruel 
ill-treatment.  On  the  other  hand,  shooting 
at  a  dog  much  closer  with  a  different  kind 
of  shot  might  be  cruel  ill-treatment.  I  only 
mention  those  matters  to  show  it  must  be  a 
question  of  degree.  Here  the  magistrates 
have  come  to  the  conclusion  that  the  re- 
spondent had  not  cruelly  ill-treated,  and 
had  not  abused  the  animal  within  the  mean- 
ing of  the  statute.  It  seems  to  me  that  it 
was  a  question  for  them,  and  that  the  fact 
that  they  have  said  he  meant  to  injure  the 
dog,  if  necessary  for  the  purjxMe  of  fright- 
ening it,  really  meant  that  he  meant  to 
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sting  the  dog,  not  that  he  meant  to  injute 
it  in  the  sense  of  cruelly  ill-treating  it.  I 
think,  therefore,  it  was  a  (question  of  fact 
for  the  magistrates,  and  it  is  quite  impos- 
sible for  us  to  interfere. 

Channell,  J.— I  agree. 

A])f)€al  dismissed. 

Solicitor  for  the  appellant :  S.  G.  Polhill. 
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looE  V.  Shann  and  Others. 

Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
s.  45— Beerhouse— Renewal— Value  of 
premises  —  Break  in  continuity  of 
license. 

An  of}jection  against  the  renewal  of  a 
license  will  not  lie  on  the  ground  tJiat 


the  value  of  the  jrreniises  is  not  as  jrro- 
vided  in  the  second  jxtragraph  of  s.  45 
of  the  Licensing  Act,  1872,  if  the  jrre- 


mises  toei^e  licensed  at  the  tmie  of  the 
jKissing  of  tJiat  Actj  although  there  may 
have  been  a  break  in  tlie  continuity  of 
the  license. 

The  Council  Inn  vmis  origimdly  licensed 
for  the  sale  of  beer  by  ret<iU  to  be 
consumed  on  or  ofi  Uie  jyreniises  in 
1868,  ami  tfie  license  was  continu- 
ously reneived  dotim  to  1886.  In  1886 
tliere  was  a  break  of  continuity  of 
two  days,  the  license  having  expired 
on  October  lOth,  and  a  fresh  license 
being  granted  on  October  I2th.  From 
that  day  the  license  was  contimtously 
renewed  till  September  2lst,  1900.  On 
that  day  the  licensing  justices  refused 
to  renew  the  license  upon  the  ground  of 
an  objection  taken  that  the  j>7'e?nises 
were  not  of  the  anniud  value  required 
by  s.  45  of  the  Licensing  Act,  1872. 
fhe  annual  value  of  the  premises  in 
Septemljer.  1900,  exceeded  £15,  but  was 
less  than  £30.  l^he  jrremises  were  within 
the  City  of  Manchester,  the  /)opulation 
of  which  exceeded  100,000. 

Held,  that  the  break  of  the  continuity  of 
the  licence  in  1886  was  immaterial;  that 
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as  the  premises  were  licensed  at  the  time 
of  the  flossing  of  the  Licensing  Act, 
1872,  s.  45  of  that  Act  did  not  apply  ; 
and  that  the  objection  taken  to  the  re- 
newal before  the  licensing  justices  was 
bad. 

The  decision  of  the  Court  of  Appeal 
(Collins,  M.R.,  and  Mathew,  L.J., 
Cozens-Hardy,  L.J.,  diss.),  rejyorted 
66  J.  P.  644,  reversed. 

This  was  an  appeal  from  the  Court  of 
Appeal  (Collins,  M.R.,  and  Mathew,  L.J., 
Cozens-Hardy,  L.J.,  diss.),  reported  at 
66  J.  P.  644,  in  which  that  court  reversed 
the  judgment  of  a  divisional  court  (Lord 
Alverstone,  C.J.,  and  Lawrance,  J.), 
upon  the  following  case  stated  by  the  Court 
of  Quarter  Sessions  for  the  Sal  ford  division 
of  the  county  of  Lancaster. 

On  the  hearing  of  an  appeal  against  the 
refusal  by  the  respondents,  on  September 
21st,  1900,  to  renew  to  the  appellant  a 
license  to  sell  beer  by  retail  to  be  consumed 
on  or  otf  the  premises  in  a  certain  house 
known  as  the  Council  Inn.  Council  Street, 
Hulme,  in  the  city  of  Manchester,  at  the  ad- 
journed quarter  sessions  of  the  peace  held 
m  and  for  the  county  of  Lancaster,  in  the 
Salford  division,  on  October  23rd,  1900,  the 
court  of  quarter  sessions  made  an  order  dis- 
missing the  appeal,  subject  to  the  opinion  of 
the  Queen's  Bench  Division  of  her  Siajest/s 
High  Court  of  Justice,  ui)on  the  following 
statement  of  facte : 

1.  The  appellant  was  and  is  the  tenant 
and  occupier  of  the  Council  Inn,  Council 
Street,  Hulme,  in  the  city  of  Manchester, 
and  was  licensed  in  respect  thereof  for  the 
sale  of  beer  by  retail  to  be  consumed  on  or 
off  the  premises. 

2.  On  August  9th.  1900,  notice  of  objec- 
tion to  the  renewal  oi  the  apjjellant's  license 
was  served  upon  him,  and  the  grounds  of 
the  said  objection,  so  far  as  the  same  are 
material  to  this  case,  were  that  the  premises 
were  not  of  the  necessary  annual  value. 

3.  At  the  general  annual  licensing  meet- 
ing for  the  said  city,  held  on  August  23rd, 
1900,  the  justices  then  and  there  i)re8cnt 
adjourned  the  consideration  of  the  objection 
until  September  6th.  1900,  and  on  that  day 
the  same  was  partially  considered  and  evi- 
dence heard,  and  again  further  a4Joumed 
until  September  21st,  1900,  when  tne  said 
ju&tices  refused  to  renew  the  license  of  the 
appellant  upon  the  ground  above  stated, 
namely,  that  the  said  premises  were  not  oi 
the  necessary  annual  value. 
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4.  The  Council  Inn  was  originally  licensed 
for  the  sale  of  beer  by  retail  to  be  consumed 
on  or  off  the  premises  in  the  year  1868,  and 
the  license  was  continuously  renewed  down 
to  the  year  1886. 

5.  At  the  general  annual  licensing  meet- 
ing for  the  said  city,  held  in  August,  1886, 
the  renewal  of  the  said  license  to  Edwin 
Wade,  the  then  licensee,  was  objected  to, 
and  the  consideration  of  the  objection  ad- 
journed until  some  day  in  September  of  the 
said  year,  when  the  renewal  of  the  said 
license  to  him  was  refused.  He  continued 
to  carry  on  business  and  to  sell  beer  by 
retail  in  the  said  house  until  October  8th, 
1886,  upon  which  day  he  yielded  up  posses- 
sion thereof  to  Jane  Jackson,  who  became 
the  new  tenant  and  occupier  thereof,  but 
did  not  then  obtain  anj  license  or  transfer 
of  a  license  to  contmue  the  business. 
The  license  for  the  current  year  expired  in 
the  course  of  law  on  October  lOtn,  1886. 
Jane  Jackson  commenced  to  carry  on  busi- 
ness and  to  sell  beer  by  retail  therein  on 
the  said  October  8th,  1886,  but  not  under  a 
justices'  license,  and  she  continued  so  to  do. 
On  October  12th,  1886,  the  said  Jane  Jack- 
son, pursuant  to  9  Geo.  4,  c.  61^  s.  14,  ap- 
plied to  the  justices  for  the  said  city,  sitting 
m  special  sessions  for  the  licensing  purposes 
mentioned  in  the  said  section,  for  a  grant 
of  a  license  to  her,  which  was  granted,  and 
the  said  license  was  thenceforward  continu- 
ously renewed  until  the  said  September 
21st,  1900. 

6.  The  annual  value  of  the  said  premises 
on  September  21st,  1900,  exceeded  the  sum 
of  £15,  but  was  less  than  the  sum  of  £30. 

7.  The  said  premises  are  situate  within 
the  city  of  Manchester,  the  poulation  of 
which,  according  to  the  last  parliamentary 
census,  exceeded  100,000. 

It  was  contended  before  the  said  court  of 
quarter  sessions,  on  behalf  of  the  appel- 
lant, that  inasmuch  as  the  said  house  was, 
on  August  10th,  1872,  licensed  for  the  sale 
of  intoxicating  liquors  for  consumption 
thereupon,  that  the  qualification  in  respect 
of  annual  value  prescribed  by  s.  45  of  the 
Licensing  Act,  1872,  viz.,  £30,  did  not  apply 
thereto,  but  that  the  qualification  in  respect 
of  the  annual  value  which  did  apply  thereto 
was  that  prescribed  by  3  &  4  Vict.  c.  61, 
s.  1,  viz.,  £15. 

It  was  contended  on  behalf  of  the  re- 
spondents that  the  license  held  in  respect 
of  the  said  house  at  the  time  of  the  passing 
of  the  Licensing  Act,  1872,  having  laps^ 
in  1886,  the  said  house  thereupon  ceased  to 
be  qualified  to  receive  any  other  or  new 
license  except  upon  the  conditions  as  to 
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anflual  value  required  by  the  Licensing 
Act,  1872,  s.  45,  and  that  upon  the  true  con- 
struction of  that  section  of  the  Licensing 
Act,  1872,  the  conditions  therein  prescribea 
as  to  annual  value  applied  to  all  licensed 
premises  of  which  the  license  had  not  been 
m  existence  continuously  from  August 
10th,  1872,  down  to  the  application  for  the 
renewal  thereof,  or  to  which  a  license  other 
than  that  existing  on  August  10th,  1872, 
had  been  granted  since  that  date. 

The  said  court  of  quarter  sessions  decided 
that  the  value  qualification  prescribed  by 
s.  45  of  the  Licensing  Act,  1872,  did  apply 
to  the  said  house,  ana  dismissed  the  appeal 
upon  the  ground  that  the  said  house  was 
not  of  the  necessary  annual  value  as  re- 
quired by  the  last-named  statute. 

The  question  for  the  opinion  of  the  court 
is,  whetner  or  not  the  decision  of  the  said 
court  of  quarter  sessions  was  right. 

If  the  court  shall  be  of  opinion  that  it 
was,  then  the  said  order  of  sessions  is  to  be 
confirmed. 

If  the  court  shall  be  of  opinion  that  the 
said  decision  was  wrong,  then  the  said  order 
of  sessions  is  to  be  quashed  and  the  said 
license  renewed  to  the  appellant. 

Dated  this  21st  of  February,  1901. 
Wm.  Goldthokpe, 

Chairman. 

The  divisional  court  held  that  an  objec- 
tion to  the  renewal  of  the  license  on  the 
ground  that  the  premises  were  not  of  suffi- 
cient value  under  s.  45  of  the  Licensing 
Act,  1872,  could  not  be  sustained.  The 
Court  of  Appeal  reversed  this  decision, 
holding  that  as  the  premises  had  not  been 
continuously  licensed  since  a  time  prior  to 
the  passing  of  the  Licensing  Act,  1872,  the 
qualification  as  to  annual  value  required  by 
s.  45  of  that  Act  applied. 

The  tenant  appealed. 

The  Licensing  Act,  1872  (35  &  36  Vict, 
c.  94),  s.  45,  provides :— "  Premises  to 
which  at  the  time  of  the  passing  of  this 
Act  no  license  under  the  Acts  recited  in 
the  Wine  and  Beerhouse  Act,  1869,  autho 
rising  the  sale  of  beer  or  wine  lor  con- 
sumption thereupon  is  attached,  shall  not 
be  subject  to  any  of  the  provisions  now  in 
force  prescribing  a  certain  rent  or  value  or 
rating  as  a  qualification  for  receiving  any 
such  license. 

"  Premises  not  at  the  time  of  the  passing 
of  this  Act  licensed  for  the  sale  of  any  in- 
toxicating liquor  for  consumption  thereupon 
shall  not  be  qualified  to  receive  a  license 
authorising  such  sale  unless  the  following 
conditions  are  satisfied : 
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"(a)  The  premises,  unless  such  premises 
are  a  railway  refreshment-room,  shall  be  of 
not  less  than  the  following  annual  value : 

If  situated  within  the  city  of  London  or 
the  liberties  thereof,  or  any  parish  or  place 
subject  to  the  jurisdiction  of  the  Aletro- 
politan  Board  of  Works,  or  within  the  four 
mile  radius  from  Charing  Cross,  or  within 
the  limits  of  a  town  containing  a  popula- 
tion of  not  less  than  100,000  inhaoitants, 
£50  per  annum  ;  or,  if  the  license  do  not 
authorise  the  sale  of  spirits,  £30  per 
annum    .    .    ." 

Isaacs,  K.C.,  and  Randolph  (with  them 
Avon/,  K.C.),  for  the  appellant  contended 
that  s.  45  of  the  Licensing  Act,  1872,  did  not 
apply  as  to  annual  value  so  as  to  give 
a  ground  of  objection  to  renewal  when  the 
premises  were  licensed  at  the  time  of  the 
passing  of  that  Act.  The  decision  in  Freer  v. 
Murray,  [1894]  A.  C.  576  ;  58  J.  P.  508,  relied 
on  by  tne  Court  of  Appeal,  had  no  bearing 
on  the  present  point,  as  it  applied  to 
different  words  in  a  different  Act. 

C.  A.  Rmsell,  K.C.,  and  T,  F,  Byrne  for 
the  respondents  contended  that  the  premises 
must  be  continuously  licensed  to  exclude 
the  operation  of  the  second  paragraph  of 
s.  45.  The  language  of  s.  19  of  the  Wine 
and  Beerhouse  Act,  1869,  is  analagous,  and 
Freer  v.  Murray,  supra,  is  in  point. 

Avory,  K.C.,  in  reply. 

Earl  of  Halsbury,  L.C.— My  lords,  I 
think  it  is  unnecessary  to  discuss  Freer  y. 
Murray,  sujyra,  which  was  decided  in  this 
House,  because  it  appears  to  me  that  the 
question  we  have  to  determine  is  one 
entirely  apart  and  distinct  from  the  ques- 
tion which  then  arose.  I  am,  myself,  di.sposed 
to  follow  almost  literally  the  decision  of 
Cozens-Hardy,  L.J.  The  question  here 
and  the  only  question,  has  relation  to  the 
capacity  of  the  house  to  receive  a  license. 
The  capacity  of  this  house  to  receive  a 
license  is  dealt  with  by  the  Act  of  1840. 
The  question  which  arises  here  is,  whether 
that  capacity  to  receive  a  license  has  been 
altered  by  the  Act  of  1872.  I  have  to  look 
at  both  statutes,  and  unless  I  am  able  to 
fix  an  incapacity  by  statute  upon  these 
premises,  it  is  obvious  that  the  capacity  to 
receive  a  license  remains  where  it  was.  I 
agree  with  Cozens-Hardy,  L.J.,  that  there 
are  no  words  which  render  a  house  incapable 
of  receiving  a  license  except  words  from 
which  this  house  is  in  terms  excluded.  The 
result,  therefore,  must  be  that  the  capacity 
to  receive  a  license  remains.  Upon  the  most 
ordinary  principles  of  construction  we  are 
bound  to  construe  these  words  as  we  find 
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them,  and,  as  the  learned  counsel  very 
justly  said,  there  is  no  justification  here, 
where  the  language  is  clear  and  unambig- 
uous, for  introducing  any  other  words  into 
the  statute  than  those  which  we  find  there. 
As  a  matter  of  general  principle  of  construc- 
tion, I  deprecate  going  outsiae  the  language 
of  the  statute  to  find  some  meaning  for  the 
words  other  than  that  which  the  words 
themselves  in  their  ordinary  and  natural 
construction  suggest.  At  the  time  of  the 
passing  of  the  Act,  for  some  reasons 
(whether  good  or  bad  reasons  is  immaterial), 
the  legislature  thought  it  right  to  draw 
a  distinction  between  two  different  sets  of 
houses,  not  as  re^rds  the  jurisdiction  of  the 
magistrates  in  ludging  m  respect  of  the 
goodness  or  badness  of  the  tenant,  or  his 
fitness  or  unfitness,  or  of  there  being  a  want 
in  the  neighbourhood  of  licensed  houses, 
but  a  distinction  in  respect  of  the  material 
construction  of  the  houses  themselves.  The 
legislature  determined  that  there  should 
be  two  classes  of  houses,  one  of  which  to  be 
capable  of  receiving  a  license  if  the  ms^s- 
trates  thought  fit,  and  the  other  not.  The 
simple  question  before  us  in  this  appeal  is, 
within  which  of  those  clauses  does  this 
house  come  ?  It  appears  to  me  to  be  almost 
impossible  to  argue  that,  without  introduc- 
ing a  considerable  number  of  qualifying 
words  into  the  language  of  the  statute,  you 
can  say  that  this  house  is  disqualified  from 
receiving  a  license  if  the  magistrates  so 
think  tit.  Under  these  circumstances,  and 
for  the  reasons  I  have  given,  I  agree  with 
the  Lord  Chief  Justice  and  Lawrance,  J., 
and  Cozens-Hardy,  L.J.,  and  disagree 
with  the  learned  judges  who  have  taken  the 
opposite  view.  The  only  objection  I  enter- 
tain to  the  language  of  the  Lord  Chief 
Justice  is  this  :  The  Lord  Chief  Justice 
seems,  in  some  way  or  other,  to  try  to  get 
over  the  interval  of  two  days  by  saying  that 
it  was  a  substantial  continuance.  Now  if 
it  was  necessary  to  have  a  continuity  of  the 
license,  there  was  no  such  continuity;  it 
cannot  be  denied  that  there  was  a  complete 
break.  But  the  view  which  I  entertain 
of  this  case  is,  that,  notwithsta'nding  the 
complete  break,  the  language  of  s.  45  of  the 
Act  of  1872  is  too  clear  to  admit  of  doubt 
that  this  house  was  ^[ualified  within  the 
meaning  of  that  section.  I  move,  your 
lordships,  that  the  judgment  of  the  Court 
of  Appeal  be  reversed^  and  the  judgment  of 
the  King's  Bench  Division  restored. 

Lord  Macnaghten.— My  lords,  I  am  of 
the  same  opinion.  The  construction  adopted 
by  the  Master  of  the  Rolls  and 
Mathew,  L.J.,  may  produce  a  reasonable 
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result,  and  one  more  in  harmony  with  the 
course  of  legislation  on  this  subject,  but  the 
language  of  the  Act  seems  to  nie  too  clear 
to  admit  of  that  construction.  The  second 
clause  of  s.  45  of  the  Act  of  1872  api)ears  to 
divide  premises  in  regard  to  which  an 
application  for  a  license  may  be  made  into 
two  classes— (1)  those  in  regard  to  which 
a  license  was  current  at  the  time  of  the 
passing  of  the  Act  of  1872,  and  (2)  those  in 
regard  to  which  no  such  license  was  then 
current.  As  regards  the  second  class,  the 
standard  of  value  was  to  be  raised,  while  the 
premises  in  the  former  class  were  left  as 
they  were,  and  to  have  the  benefit  of  the 
old  standard.  I  do  not  think  that  the 
decision  of  this  House  in  Freer  v.  Mui^rayy 
supra,  compels  your  lordships  to  depart 
from  the  literal  meaning  of  the  words  in 
the  second  clause  of  s.  45,  or  to  introduce 
words  which  are  not  there. 

Lord  Shand.— My  lords,  I  am  of  the 
same  opinion. 

Lord  R0BERT8ON.— My  lords,  I  entirely 
agree.  The  section  seems  to  me  to  be 
perfectly  plain  in  its  terms,  and  to  fix  the 
date  without  reference  to  the  continuance 
of  the  license  down  to  a  certain  time.  It 
may  be  expedient  or  not  to  fix  a  date  which 
may  now  have  come  to  be  pretty  remote  for 
the  determining  of  the  conditions  under 
which  a  house  shall  be  disqualified,  but  the 
conclusion  is  not  a  very  formidable  one,  for 
the  discretion  of  the  magistrates  remains, 
and  all  that  is  done  is  to  leave  this  class 
of  houses  qualified  to  receive  the  considera- 
tion of  the  magistrates  as  under  the  Act  of 
1840.  The  arguments  of  the  respondents 
really  rested  ufK)n  two  grounds.  First,  it 
was  argued  that,  a  license  being  personal, 
it  was  necessary  to  consider  the  continuance 
of  a  license  in  order  to  give  effect  to  the 
statute,  but  the  Act,  in  several  of  its 
sections  other  than  that  which  we  are  now 
considering,  expressly  speaks  of  premises  as 
being  qualified  as  well  as  of  individuals 
being  qualified,  and  of  preniises  being 
disqualified  as  well  as  of  individuals  being 
disqualified.  The  "other,  and  the  main, 
ground  upon  which  the  respondent's  argu- 
ment was  rested,  was  the  judgment  of  this 
House  under  a  section  of  a  different  Act.  I 
understand  the  theory  upon  which  that 
decision  was  pronounced,  and  I  have  onljr  to 
say  that  tlie  phraseology,  upon  which 
everything  turns,  which  was  used  in  that 
case,  does  not  occur  in  the  present  instance, 
and  accordingly  your  lordships  are  entirely 
free  to  give  effect  to  the  plain  terms  of  the 
Act  now  before  you. 
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Lord  LiNDLEY. — My  lords,  I  am  entirely 
of  the  same  opinion.  When  the  Act  of 
1872  is  looked  at,  and  when  the  language  of 
that  Act  and  the  language  of  the  Act  of 
1869  are  compared,  it  appears  to  me  that 
the  case  of  Freer  v.  Murray,  supra,  cannot 
be  safely  said  to  be  applicable  at  all.  The 
language  of  s.  45  of  tne  Act  of  1872  runs 
thus — it  is  awkwardly  expressed  :  "Premises 
not  at  the  time  of  the  passing  of  this  Act 
licensed  for  the  sale  of  any  intoxicating 
liquor  for  consumption  thereupon  shall  not 
be  qualified  to  receive  a  license  authorising 
such  sale  unless"  certain  "conditions  are 
satisfied."  Now,  unless  it  can  be  said  that 
this  house  was  at  the  time  of  the  passing  of 
the  Act  an  unclaimed  house,  that  provision 
cannot  possibly  apply.  I  agree  with  Mr. 
Bussell  that,  in  construing  s.  45,  you  must 
look  at  the  aefinition  of  "licensed  premises." 
But  we  have  got  here  a  house  which  was 
licensed  in  1872,  and  was  also  licensed  at 
the  time  when  the  renewal  was  applied  for 
Construing  s.  45  and  the  definition  clause 
together,  it  appears  to  me  impossible  to  say 
that  this  house  is  one  of  those  in  which  the 
condition  as  to  extra  value  has  to  be 
complied  with.  Then  we  come  back  to  this 
question  :  Does  the  break  which  unquestion- 
ably occurred  in  1886  render  this  house  an 
unlicensed  house  ever  since?  I  cannot  so 
regard  it.  There  may  have  been  some 
irregularity,  there  may  nave  been  some  over- 
sight, there  may  have  been  a  technical  want 
of  jurisdiction,  but  a  house  which  was 
licensed  in  1868,  and  with  the  exception  of 
two  days  in  1886,  has  been  licensed  ever 
since,  cannot,  to  my  mind,  be  treated  as  an 
unlicensed  house  in  1872.  The  problem 
which  we  have  to  solve  now  did  not  arise  in 
Freer  v.  Murray,  swpra.  In  that  case  the 
house  was  not  a  licensed  house  wlien  tlie 
renewal  was  applied  for.  The  effect  of  a 
break,  followed,  as  in  this  case,  by  a  succes- 
sion of  new  licenses  or  renewals,  was  not 
before  the  House  on  that  occasion,  and  had 
not  to  be  considered.  The  case  was  a 
simple  one  of  a  new  license.  Here  there 
was  a  license  both  when  the  Act  passed  and 
when  application  was  made  for  a  renewal : 
the  difference,  to  my  mind,  is  manifest 

Aj>peal  allowed. 

Solicitors  for  appellant :  R.  B.  Wheatley, 
Son  and  Daniell  for  Cobbett,  Wheeler  and 
Cobbett,  Manchester. 

Solicitors  for  respondents :  Crowders, 
Vizard  and  Oldham  for  flockin,  Raby  and 
Beckton,  Manchester. 
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Groom  v.  Grimes. 

Licensing  Acts — Sale  of  intoxicating  liquors 
to  children— Sale  by  barman  to  child 
under  fourteen  years  of  age — No  know- 
ledge of  the  barman  as  to  the  ace  of 
the  child — Liability  of  license-holder — 
Intoxicating  Liquors  (Sale  to  Children) 
Act  (1  Edw.  7,  c.  27),  s.  2. 

The  appellant,  a  license-holder,  was  smii- 
nwnedjhr  allowing  a  person  to  sell  in- 
toxicating liquors  to  a  child  under 
fourteen  years  of  age  in  a  vessel  not 
jyroperly  corked  and  sealed.  A  boy  en- 
tered the  appellant^ s  premises  and  asked 
the  barman  to  be  sujmlied  vnth  beer  in 
an  open  can.  The  oamian  asked  him 
how  old  he  wcw.  TJie  boy  replied  ^^ four- 
teen,* ikefoA^t  being  that  he  was  thirteen 
years  and  eleven  moniJis  of  age.  The 
barman  bond  fide  believing  the  boy's 
statement  served  him  vnth  the  liquor  in 
the  can.  The  license-holder  tuas  not 
present  at  the  time  of  the  sale,  and  had 
no  knowledge  thereof 

Held^  that  as  the  barman  had  not  know- 
ingly sold  the  beer  to  a  2>erson  under 
the  age  of  fourteen,  that  the  apjtel- 
lant  could  not  be  convicted  under  the 
drcnmstances  of  the  case  of  an  offence 
under  the  Intoxicating  Liquors  (Sale 
to  Children)  Act,  1901  (1  Edw.  7,  c.  27), 
«.  2. 

Case  stated  by  J.  R.  W.  Bros,  Esq.,  one 
of  the  magistrates  of  the  police  courts  of 
the  metropolis  sitting  at  the  Clerkenwell 
Police  Court 

On  November  8th,  1902,  an  information 
was  laid  at  the  said  police  court  by  William 
Grimes  (hereinafter  called  the  respondent), 
against  Henrv  Groom  (hereinafter  called 
the  appellant;,  under  s.  2  of  the  Intoxica- 
ting Liquors  (Sale  to  Children)  Act,  1901 
(1  Edw.  7,  c.  27),  for  that  he  the  said  appel- 
lant being  the  holder  of  a  license  within  the 
intent  and  meaning  of  the  Licensing  Acts, 
1872  and  1874,  and  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act  1901,  did 
uolawfuUy  knowingly  sell  and  deliver  other- 
wise than  at  the  residence  or  working  place 
of  the  purchaser  a  certain  description  of 
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intoxicating  liquor,  to  wit,  one  pint  of  beer, 
to  one  John  Mahoney,  a  person  under  the 
age  of  fourteen  years,  for  consumption  bv 
some  person  on  or  off  the  premises,  such 
intoxicating  liouor  not  being  sold  in  a 
corked  and  sealed  vessel  in  a  quantity  not 
less  than  one  reputed  pint  for  consumption 
off  the  premises  only^. 

A  summons  was  issued  a^inst  the  said 
appellant  upon  the  information  so  laid  as 
aforesaid  requiring  the  appellant  to  appear 
at  the  said  police  court  on  Saturday,  No- 
vember 22nd,  1902,  to  answer  the  matter  of 
the  said  charg^e,  upon  which  last  mentioned 
date  the  said  information  was  heard  by  me, 
when  I  found  the  appellant  guilty  of  the 
said  offence  and  ordered  him  to  pay  a  fine 
of  ten  shillings  and  two  shillings  costs, 
subject  to  this  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  before  me : 

About  half-past  three  in  the  afternoon  of 
Saturday,  November  8th,  1902,  one  John 
Mahoney  entered  the  licensed  premises  of 
the  said  appellant  at  213,  Gray's  Inn  Road, 
known  as  the  Mechanics'  Larder  public 
house,  and  requested  to  be  supplied  with  a 
pint  of  beer  in  an  open  can. 

One  Charles  George,  a  barman  in  the 
service  of  the  appellant,  was  then  serving 
in  the  bar  of  the  appellant's  said  premises, 
and  asked  the  said  John  Mahoney  how  old 
he  was.  The  said  John  Mahonev  replied 
that  he  was  fourteen,  and  the  said  barman 
thereupon  supplied  him  with  the  said  beer 
in  the  said  can. 

The  appellant  was  not  present  at  the 
time  of  the  said  sale  of  beer  to  the  said 
John  Mahoney,  and  had  no  knowledge 
thereof. 

The  can  in  which  the  said  beer  was  sup- 
plied as  aforesaid  was  neither  corked  nor 
sealed.  The  statement  of  the  Paid  John 
Mahoney  that  he  was  fourteen  years  old 
was  untrue  in  fact,  he  then  bein§  a  person 
under  the  age  of  fourteen,  to  wit,  of  the 
age  of  thirteen  years  and  eleven  months. 

At  the  time  of  the  said  sale  the  said 
Charles  George  honestly  believed  that  the 
statement  made  by  the  said  John  Mahoney 
that  he  was  fourteen  years  old  was  true, 
and  did  not  know,  and  had  no  reason  to 
believe,  that  the  said  John  Mahoney  was 
then  under  the  age  of  fourteen. 

It  was  contended  on  behalf  of  the  appel- 
lant, that  the  appellant  was  not  liable  to  be 
convicted  of  the  offence  for  which  he  was 
charged  unless  the  prosecution  proved  that 
his  said  barman,  Clmrles  George,  had  effec- 
ted the  said  sale  with  knowledge  that  the 
said  John  Mahoney  was  fourteen  years  old 
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and  had  no  reason  to  think  otherwise,  and 
that  the  appellant  ought  to  be  acquitted. 

I  was  of  opinion  that  s.  2  of  the  Intoxi- 
cating Liquors  (JSale  to  Children)  Act,  1901, 
enacted  an  absolute  prohibition  against  the 
sale  of  drink  to  any  person  under  the  age 
of  fourteen,  except  in  corked  and  sealed 
vessels,  and  that  it  was  not  necessary  for 
the  prosecution  to  satisfy  me  that  the  said 
Charles  George  effected  the  said  sale  with 
knowledge  that  the  said  John  Mahoney  was 
under  the  age  of  fourteen.  I  accordingly 
held  that  the  circumstances  that  the  said 
Charles  George  did  not  know  that  the  said 
John  Mahoney  was  under  the  age  of  four- 
teen, but  honestly  believed  that  ne  had  at- 
tained that  age  did  not  in  law  afford  the 
appellant  any  ground  of  defence  to  the 
cnarge  preferred  against  him. 

The  question  for  the  opinion  of  the  court 
is,  whether  I  was  right  in  so  holding,  or 
whether,  on  the  facts  above  set  forth,  the 
appellant  was  entitled  to  be  acquitted. 

J.  R.  W.  Bros. 

Danckwerts^  K.C.  (with  him  Brace  Wtl- 
liarn8on\  for  the  appellant. 

A,  GUly  for  the  respondents,  admitted 
that  the  case  was  covered  by  tne  decision 
just  previously  given  in  Emarv  v.  Nolloth^ 
anUy  and  that  the  appeal  must  oe  allowed. 

Per  Curiam. 

Ajy[)eal  allowed. 

Solicitors  for  the  appellant :  Maitlands, 
Peckham  &  Co. 

Solicitors  for  the  respondents  :  Wontner 
&  Sons. 
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(Before  Lord  Alverstone,  L.C.J.,  Wills 
and  Channell,  JJ.)- 

July  14, 1903. 

West  Ham  Union  (Guardians  of)  v. 
HoLBEACH  Union  (Guardians  of). 

Poor  law— Settlement  by  residence— Ille- 
gitimate child  under  the  age  of  sixteen 
—Sections  34  and  35  of  the  Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  <k  40  Vict.  c.  61). 

An  illegitinuite  child  imder  the  age  of  six- 
teen can  acquire  am,  independent  settle- 
ment under  «.  34  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876. 

An  order  o/ justices  adjudged  the  pauper,  an 
illegitimate  child  aged  about  two  years^ 
to  be  settled  in  the  West  Ham  Union, 
E.  N.y  the  mother  of  the  pauper,  herself 
an  illegitimate  child,  M.  A.  C,  the 
mother  of  E,  N,,  and  A.  F.  C,  who 
married  M.  A,  C.  after  the  birth  of 
E.  iT.,  all  resided  together  in  the  parish 
of  West  Ham  in  the  West  Ham  Union 
■  for  three  years,  in  such  ma/nner  and 
under  such  circwinstances  in  each  of 
mch  years  as  would,  in  accordance  with 
the  severed  statutes  in  that  behalf,  render 
them  iriemovable.  During  the  whole 
2)eriod  of  such  residence  E.  N,  was  under 
the  age  of  sixteen  years. 

Held,  that  E.  K,  although  wider  the  a^  of 
sixteen  years,  had  acquired  an  tnde- 
jyendent  status  of  irremovability^  and 
consequently,  under  s,Mofthe  Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876,  was  deemed  to  be  settled  tn 
the  j^rish  of  West  Ham;  that  the 
pau2)er  took  the  settlement  of  his  mother^ 
E.  N,,  under  s,  Zb  of  the  above-men- 
tioned Act;  and  that  the  order  of 
justices  must  stand. 

The  statement  of  Lord  Coleridge,  in  the 
case  of  Overseers  of  Manchester  v. 
Guardians  of  Ormskirk  Union  (1890X 
24  Q,  B,  D,  678/  64  J.  P,  487,  to  the 
effect  that  an  illegitimate,  like  a  hgiti- 
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matey  childy  caivnot  gain  a  settlement  for 
it9elf  while  under  the  age  of  sixteen^ 
disapproved. 

Case  stated  for  the  opinion  of  the  High 
Court  pursuant  to  s.  21  of  the  statute,  12  k 
13  Vict.  c.  45. 

On  December  3rd,  1901,  the  respondents 
obtained  an  order  under  the  hands  and  seals 
of  two  of  his  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  the  Parts  of 
Holland,  Lincolnshire,  whereby  it  was  ad- 
judged that  the  parish  of  West  Ham  in  the 
West  Bam  Union,  in  the  county  of  Essex, 
is  the  place  of  the  legal  settlement  of  one 
George  Ernest  Neep,  aged  about  two  years, 
a  pauper,  and  the  above-mentioned  appel- 
lants were  ordered  to  receive  and  provide 
for  such  pauper  according  to  law. 

The  appellants  gave  due  notice  of  appeal 
against  the  said  order  to  the  Court  of 
Quarter  Sessions  holden  in  and  for  the  said 
county,  and  such  appeal  having  been  duly 
entered,  afterwards  by  consent  of  the  parties 
and  by  order  of  the  Honourable  Mr.  Justice 
Walton,  the  following  special  case  was 
stated  between  the  appellants  and  the  re- 
spondents, the  parties  thereto  agreeing  that 
judgment  in  conformity  with  the  decision 
of  this  court  .  .  .  may  be  entered  at  the 
said  quarter  sessions  according  to  the  pro- 
visions of  the  said  statute. 

George  Ernest  Neep  (hereinafter  called 
the  pauper)  is  the  illegitimate  child  of 
Emma  Neep,  and  was  bom  in  the  Holbeach 
union  worknouse  on  October  25th,  1899. 

Emma  Neep,  the  mother  of  the  pauper,  is 
the  illegitimate  child  of  Mary  Ann  Neep, 
and  was  bom  in  the  parish  of  Tilney  St. 
Lawrence,  in  the  Wisbech  Union,  on  April 
11th,  1879. 

Mary  Ann  Neep  married  Alfred  Frederick 
Chapman  at  Tiiney  St.  Lawrence  on  De- 
cember 23rd,  1881. 

From  June  27th,  1890,  to  September  7th, 
1893,  Alfred  Frederick  Chapman  resided  in 
the  parish  of  West  Ham  in  the  West  Ham 
UnioUj  with  his  wife,  for  a  term  of  three 
years,  m  such  manner  and  under  such  cir- 
cumstances in  each  of  such  years  as  would, 
in  accordance  with  the  several  statutes  in 
that  behalf,  render  him  irremovable  there- 
from and  settled  therein. 

Froin  September  7th,  1893,  the  said  Alfred 
Frederick  Chapman  continued  to  reside  in 
the  parish  of  West  Ham,  and  was  in  receipt 
of  relief  from  the  West  Ham  Union  until 
his  death  on  September  8th,  1894.  His 
wife,  the  said  Mary  Ann  Chapman,  resided 
with  him  until  his  death. 
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From  September  8th,  1894,  Mary  Ann 
Chapman  (the  widow  of  Alfred  Frederick 
Chapman  and  mother  of  Emma  Neep),  con- 
^(inued  to  reside  in  the  parish  of  West  Ham, 
and  was  in  receipt  of  relief  from  the  West 
Ham  Union  from  the  said  September  8th, 
1894,  until  November  28th,  1895,  when  she 
ceased  to  reside  in  the  West  Ham  Union. 
She  died  in  the  Poplar  Union  Infirmary  on 
October  14th,  1896. 

From  June  27th,  1890,  to  July  28th,  1893, 
Emma  Neep  (the  mother  of  the  pauper), 
resided  with  Alfred  Frederick  Cnapman 
and  her  mother,  Mary  Ann  Chapman,  in 
the  parish  of  West  Ham  in  the  West  Ham 
Union.  On  July  28th,  1893,  she  went  into 
service  in  the  Poplar  Union,  and  has  since 
had  no  settled  residence. 

On  December  3rd,  1901,  an  order  of 
justices  was  obtained  on  behalf  of  the 
respondents  adjudging  the  i>auper  to  be 
settled  in  the  appellant  union.  Notice  of 
such  order  was  diily  given  to  the  appellants, 
and  a  copy  of  the  grounds  of  removal,  dated 
December  3rd,  1901,  is  marked  "A,"  and  is 
annexed  to,  and  fomis  a  part  of,  this  special 
case. 

The  appellants  affirm  that  the  settlement 
of  the  said  Emma  Neep  cannot  be  ascer- 
tained without  inquiring  into  the  derivative 
settlement  of  her  parent,  the  said  Mary  Ann 
Chapman,  and  that  she  must  be  deemed  to 
be  settled  in  the  parish  of  Tilney  St.  Law- 
rence where  she  was  born. 

The  respondents  affirm  that  the  said 
Emma  Neep  acquired  a  legal  settlement  in 
the  said  parish  of  West  Ham  by  reason  of 
the  residence  therein  of  the  said  Alfred 
Frederick  Chapman  and  his  wife,  men- 
tioned in  this  casCj  or  by  reason  of  the 
residence  of  the  said  Emma  Neep  for  up- 
wards of  three  years  prior  to  July  28tn, 
1893,  in  such  manner  and  under  such  cir- 
cumstances in  each  of  such  years  as  would 
(as  the  respondents  affirm),  in  accordance 
with  the  provisions  of  the  several  statutes 
in  that  oehalf,  render  her  irremovable 
therefrom. 

The  question  for  the  opinion  of  the  court 
is,  whether  upon  the  facts  above  stated  the 
said  Emma  Neep  acquired  a  settlement, 
under  39  <k  40  Vict.  c.  61,  ss.  34,  35,  in  the 
parish  of  West  Ham  in  the  West  Ham 
Union? 

If  the  court  shall  be  of  opinion  in  the 
affirmative  the  order  of  justices  is  to  be 
confirmed,  but  otherwise  it  is  to  be  quashed. 

And  the  parties  pray  that  judgnient  in 
conformity  with  the  decision  of  this  court, 
and  for  such  costs  as  this  court  shall  ad- 
judge herein,  and  for  the    costs   of   and 
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incident  to  the  said  appeal  to  quarter 
sessions  and  entering  the  said  judgment, 
may  be  entered  at  the  said  quarter  sessions 
according  to  the  provisions  of  the  said  Act. 

Fred.  E.  Hilleary, 
Solicitor  for  the  appellants. 

CaLLARD  &   VULLIAMY, 

Agents  for 

Richard  P.  Mossop, 

Solicitor  for  the  respondents. 

Section  34  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876,  provides 
as  follows  :  "  Where  any  person  shall  have 
resided  for  the  term  of  three  years  in  any 
I)arish,  in  such  manner  and  under  such 
circumstances  in  each  of  such  years,  as 
would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremov- 
able, he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  by  a  like  residence  or 
otherwise:  Provided  that  an  order  of 
removal  in  respect  of  a  settlement  acquired 
under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed, 
without  such  corroboration  as  the  justices 
or  court  think  sufficient." 

Section  35  provides  that :  "  No  person  shall 
be  deemed  to  have  derived  a  settlement  from 
any  other  person,  whether  by  parentage 
estate  or  otherwise,  except  in  the  case  of  a 
wife  from  her  husband  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up 
to  that  age,  and  shall  retain  the  settle- 
ment so  taken  until  it  shall  acquire  another. 
An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child 
acquires  another  settlement.  If  any  child 
in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a 
female  shall  not  have  derived  a  settlement 
from  her  husband,  and  it  cannot  be  shown 
what  settlement  such  child  or  female 
derived  from  the  parent  \\'ithout  inquiring 
into  the  derivative  settlement  of  such 
parent,  such  child  or  female  shall  be  deemed 
to  be  settled  in  the  parish  in  which  he 
or  she  was  born." 

Montarpie  Lush,  K.C.,  and  W,  J,  GrubOe, 
for  the  appellants.— The  settlement  of  G.  E. 
Neep — the  pauper— was  not  in  the  West 
Ham  Union  as  the  justices  adjudged  by 
their  order.  By  the  second  clause  of  s.  36 
of  the  Divided  Parishes  Act  and  Poor  Law 
Amendment  Act,  1876,  «u/;ra,  the  settlement 
of  the  pauper,  aged  two  years,  depends  upon 
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the  settlement  of  his  mother,  Emma  Neep. 
Emma  Neep  would  have  taken  the  settle- 
ment of  her  mother,  Mary  Ann  Chapman, 
but  for  the  fact  that  Mary  Ann  Chapman 
derived  her  settlement  from  Alfred  Frederick 
Chapman.  By  clause  3  of  s.  35  of  the 
above-mentioned  Act,  as  explained  in  the 
case  of  the  Guardmns  of  Rebate  Union  v. 
Guardians  of  Grovmn  Union  (1889), 
14  App.  Cas.  465 ;  63  J.  P.  680,  Emma  Neep^s 
settlement  is  that  of  her  birthplace  in  the 
parish  of  Tilney  St.  Lawrence  in  the  Wis- 
bech Union,  as  there  cannot  be  a  derivation 
upon  a  derivation,  and  in  the  words  of  Lord 
Watson,  14  App.  Caw.  p.  484,  the  effect,  inter 
aliay  of  s.  35  is  "in  all  cases  where  the 
parent's  settlement  was  itself  derivative  to 
throw  children  of  either  class  as  soon  as  they 
attain  the  age  of  sixteen  upon  their  own 
birth  settlement  until  they  acquire  another." 
(See  Lord  Watson's  judgment  in  the  said 
case  from  pp.  480  to  484.)  The  settlement, 
therefore,  both  of  the  pauper  and  of  his 
mother  is  in  the  Wisbech  Union.  Even 
if  it  could  be  contended,  contrary  to  Lord 
Watson's  opinion  expressed  in  the  JUigate 
Union  Case,  supra,  par.  1  of  p.  484,  that 
the  third  clause  of  s.  36  of  the  said  Act 
had  application  to  children  under  the  age  of 
sixteen,  and  that  the  settlement  of  the 
pauper  is  that  of  his  own  birthplace  and 
not  his  mother's,  it  would  not  lie  at  West 
Ham  as  the  justices  adjudged.  See  also 
Hollingboume  Union  v.  West  Ham  Union 
(1881),  6  Q.  B.  D.  580. 

The  respondents  maintain  that  Emma 
Neep  acquired  a  settlement  of  her  own, 
pursuant  to  s.  34  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876, 
suj/ra^  by  reason  of  her  residence  for 
upwards  of  three  years  prior  to  July 
28th,  1893,  in  such  circumstances,  etc.,  etc., 
as  would  render  her  irremovable.  This 
Emma  Neep  could  not  do,  because  during 
the  whole  period  of  her  residence  at  West 
Ham  she  was  under  sixteen  years  of  age, 
and  she  was,  therefore,  disentitled  from 
obtaining  a  settlement  in  her  own  right, 
although  she  may  have  become  irremov- 
able. Section  34  of  the  Act,  supra,  cannot 
stand  alone,  but  must  be  read  witli  s.  35, 
supray  which  implies  an  exception  to  s.  34 
in  the  case  of  a  child  under  the  age  of 
sixteen.  Otherwise,  the  two  sections  are 
inconsistent.  [Lord  Alverstone.  L.C.J.— 
Does  not  the  principle  that  there  cannot  be 
a  derivation  on  a  derivation  lead  to  the 
separation  of  mother  and  child  ]]  It  may. 
The  question  of  such  separation  was  taken 
into  consideration  in  K,  v.  Guardians  of 
Leeds  Union  (1879),  4  Q.  B.  D.  323,  but  that 
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case  was  disapproved  in  Guardians  of  Went 
Ham  V.  Bethnal  Green,  [1894]  A.  C.  230 ; 
58  J.  P.  493,  where  the  circumstances  as 
to  whether  an  order  of  removal  would  effect 
such  a  separation  was  held  to  be  immaterial. 
Lastly,  in  Overseers  of  Manchester  v.  Guar- 
dians of  Ormskirk  Union  (1890),  24  Q.  B.  D. 
678 ;  54  J.  P.  487,  Lord  Colekidge  says 
that  the  conclusion  ne  has  come  to,  following 
the  evident  meaning  of  the  judgments  of 
the  House  of  Lords  in  the  Keigate  Union 
Case,  supra,  is  that  an  illegitimate  like  a 
legitimate  child  cannot  gain  a  settlement  for 
itself  while  under  the  age  of  sixteen, 

Marriott^  for  the  respondents. — Emma 
Neep  acquired  a  settlement  of  her  own  at 
West  Ham  under  s.  34  of  the  Act,  supra, 
and  the  pauper  takes  a  derivative  settlement 
from  his  mother  under  the  second  clause  of 
s.  35,  supra.  In  Guardians  of  Ilighworth 
and  Swindon  Union  v.  Guardians  of  West- 
hurv-on-Sevem  Union,  which  was  heard 
with  Guardians  of  Eeigate  Union  v.  Croy- 
don Union,  supra,  a  pauper,  by  her  residence 
under  the  age  of  sixteen  coupled  with  her 
residence  over  that  age,  "  resided  for  the 
term  of  three  years ''  in  Rhjrdy wem  so  as 
to  render  her  irremovable  withm  the  mean- 
ing of  s.  34,  supra,  and  so  acquired  a  settle- 
ment under  s.  34.  Lord  Watson's  remarks 
in  the  Reigate  Union  Case,  on  p.  486,  clearly 
show  that  no  implication  which  might  be 
drawn  from  s.  35  shall  override  the  express 
words  of  s.  34  which  are  without  qualifica- 
tion. In  E,  V.  Elvet  (1860),  2  El.  &  El.  266  ; 
29  L.  J.  M.  C.  17,  a  pauper  was  held  to 
have  acQuired  an  independent  status  of 
irremovability,  although  during  the  whole  of 
her  residence  she  was  under  the  age  of 
sixteen.  Emma  Neep's  parent,  Mary  Ann 
Chapman,  had  herself  acquired  a  status 
of  irremovability  by  her  residence  for  three 
years  at  West  Ham  with  her  daughter,  so 
that  the  proviso  at  the  end  of  s.  1  of  9  <k 
10  Vict,  c.  66,  or  rather  the  substituted 
proviso  to  8.  1  of  11  &  12  Vict.  c.  Ill,  does 
not  prevent  Emma  Neep  acquiring  a  status 
of  irremovability  and  consequent  settlement. 
See  Guardians  of  West  Ham  Uiiion  v. 
Bethnal  Green,  mpra.  The  question  in  the 
case  of  Overseers  of  Manchester  v.  Ormskirk 
Union,  supra,  was,  whether  an  illegitimate 
child  under  sixteen  can  acc^uire  a  settlement 
for  itself  by  irremovability  where  the 
mother  had  not  resided  with  her  and  would 
be  removable.  Lord  Coleridge's  words 
are  too  wide  in  that  case,  and  E,  v.  Elvet, 
supra,  was  not  there  cited. 

W.  J,  Grubbe  in  reply. 
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[The  following  cases  were  also  referred 
to:  Bodenham  v.  St,  Andrews,  Worcester 
(1853),  1  E.  &  B.  465 ;  E,  v.  >S'^  Mary, 
Newirigton  (1833),  5  B.  &  Ad.  540 ;  Incor- 
poration of  the  Guardians  of  the  Poor  of 
Plymouth  V.  Ax  minster  Union,  [1898]  A.  C 
586  ;  62  J.  P.  612.J 

Lord  Alverstone,  L.C.J.— 1  am  afraid  I 
shall  never  be  able  to  express  the  slightest 
confidence  in  dealing  witn  these  questions 
of  pauper  removal,  because,  as  I  pointed 
out  a  snort  time  ago,  I  have  had  very  little 
experience  in  such  cases,  and  certainly  the 
consideration  of  the  statutes  and  authorities 
requires  a  great  deal  of  care ;  but  so  far 
as  I  can  form  an  opinion  on  such  a  matter 
as  the  present,  I  have  come  to  the  opinion, 
having  regard  to  the  authorities  cited  to  us. 
that  the  decision  and  the  order  is  right,  ana 
that  respondent  should  succeed.  I  think 
Mr.  Lusn  has  made  good  this  point,  at  any 
rate  to  my  satisfaction,  that  if  ne  is  entitled 
to  say  the  case  falls  under  the  last  paragraph 
of  8.  35  his  argument  would  be  well  founded. 
If  the  settlement  of  Emma  Neep,  the 
mother  of  the  pauper,  in  this  case  was  a 
derivative  settlement,  I  think  the  statute 
and  the  decision  of  the  House  of  Lords  in 
the  Eeigate  Union  Com,  supra,  decide  that 
you  cannot  enquire  into  what  that  deriva- 
tive settlement  was,  but  that  the  settlement 
of  the  child  would  be  determined  by  the 
birth  settlement,  and  not  by  any  conse- 
quences of  the  derivative  settlement 
although  somewhat  drastic  results  might 
follow  by  the  separation  of  a  child  from  the 
mother,  or  possibly  of  a  wife  from  her 
husband.  If  the  facts  bring  the  case  within 
that  last  clause,  I  do  not  see  any  answer 
to  Mr.  Lush's  argument.  But  it  is  said  that 
that  that  argument  overlooks  another 
principle  which  has  been  recognised  in  the 
case  of  E,  v.  Elvet,  supra  (and  i?.  y.  Elvet, 
supra,  so  far  as  it  was  an  authority,  was 
certainly  not  dissented  from  but  was  acted 
upon  by  the  House  of  Lords),  the  principle 
that  if  the  mother  of  the  pauper— in  this 
instance,  if  Emma  Neep — has  acquired  a 
settlement  of  her  own,  then,  as  you  need  not 
enquire  into  the  derivative  settlement,  the 
order  which  made  the  child  chargeable  upon 
the  West  Ham  Union,  as  being  the  place  in 
which  Emma  Neep  had  acquired  a  settle- 
ment of  her  own,  would  be  good.  Section 
34  says  this :  "  Where  any  person  shajl  have 
resided  for  the  term  of  three  yeara  in  any 
parish,  in  such  manner  and  under  sucu 
circumstances  in  each  of  such  years,  as 
would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irreniov- 
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able,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish.''  Now,  if  the  general 
proposition,  as  stated  by  Lord  Coleridge 
in  tne  Ormskirh  CcMCy  supra,  was  correctly 
stated,  that  a  child  under  sixteen  cannot 
acquire  a  settlement,  the  case  presents  no 
difficulty ;  but  in  E,  v.  Elvet,  supra,  when 
the  case  is  examined,  not  only  is  there  the 
language  of  Erle,  J.,  which  would  point  to 
the  proposition  being  too  widely  stated,  but 
the  child  was  actually  under  sixteen  at  the 
time  the  order  was  maide,  or,  in  other  words, 
the  status  of  irremovability  which  was  there 
decided  to  be  effective  had  been  acquired  by 
a  person  who  was  not  sixteen  years  old, 
ana,  therefore,  it  is  a  conclusive  authoritv 
that  a  person  under  sixteen  can  acquire  such 
a  status.  I  think  the  language  of  ss.  34  and 
35  also  points  in  the  same  direction,  because, 
not  only  are  the  general  words  "until  he 
shall  acc^uire  a  settlement  in  some  other 
parish"  m  s.  34  undoubtedly  right  under 
many  circumstances,  but  thev  are  necessary 
where  you  are  dealing  with  persons  over 
sixteen.  Section  35  says :  "  No  person 
sha]l  be  deemed  to  have  derived  a  settlement 
from  any  other  person,  whether  by  parentage 
estate  or  otherwise,  except  in  the  case  of 
a  wife  from  her  husband  and  in  the  case  of 
a  child  under  the  age  of  sixteen,  which 
child  shall  take  the  settlement  of  its  father 
or  of  its  widowed  mother,  as  the  case  may 
be,  up  to  that  age,  and  shall  retain  the 
settlement  so  taken  until  it  shall  acquire 
another."  It  may  be  said  that  those  words 
are  not  as  distinct  as  the  words  to  which  I 
have  previously  referred,  because  it  is 
"retain  the  settlement  so  taken  until  it 
shall  acquire  another  "  ;  but  I  am  satisfied 
myself  that  B,  v.  Elvet,  supra,  has  decided 
that  a  person  under  sixteen  can  acquire  the 
status  of  irremovability,  and  the  distinction 
that  was  attempted  to  be  drawn,  that  a  part 
of  the  period  of  residence  that  led  to  a 
status  of  irremovability  was  above  sixteen 
and  part  below  sixteen,  does  not  seem  to  be 
well  settled  when  you  look  at  the  facts, 
although  it  is  quite  true  that  Lord  Watson 
seemed  to  think  that  that  was  the  state  of 
facts  in  B,  v.  Elvet,  supra.  Mr.  Lush 
presses  us  to  say  that  the  fourth  proposi- 
tion, cited  at  p.  484  of  Lord  Watson's 
judgment,  covers  this  case— "in  all  cases 
where  the  parents'  settlement  was  itself 
derivative,  to  throw  children  of  either  class 
as  soon  as  they  attain  the  age  of  sixteen 
upon  their  own  birth  settlement  until  they 
acquire  another."  Now  I  point  out  that 
that  must  depend  on  the  first  words  "in 
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all  cases  where  the  parents'  settlement  was 
itself  derivative."  Does  that  proposition 
exclude  the  possibility  of  enquiring  into 
what  the  settlement  of  the  parent  was  if 
there  are  grounds  for  contending  that  it  was 
not  derivative,  but  that  it  was  a  personal 
settlement  acquired,  so  to  speak,  in  tne  right 
of  the  person  whose  settlement  is  in  ques- 
tion. Of  course  it  does  not  exclude  all 
cases.  That  could  not  be  contended.  I 
think,  under  these  circumstances,  it  was 
open  to  the  justices  to  come  to  the  conclu- 
sion that  Emma  Neep,  by  residing  as  she 
had  resided,  had  become  irremovable.  That 
being  so,  under  s.  34  she  is  to  be  "  deemed 
to  be  settled,"  and  giving  the  natural  effect 
to  s.  34,  where  a  person  is  irremovable  and 
is  deemed  to  be  settled,  I  think  the  case  of 
deriving  a  settlement  from  the  husband  or 
the  parents  does  not  arise.  For  these 
reasons,  I  come  to  the  conclusion  that  the 
judgment  of  the  justices  was  right,  and 
that  the  order  making  the  child  chargeable 
to  West  Ham  must  stand. 

Wills,  J.— I  am  of  the  same  opinion. 
The  question  seems  to  me  after  discussion 
to  narrow  itself  down  to  the  simple  question 
which  is  not  very  easy  to  answer^  but  still 
the  simple  question  of  whether  it  is  possible 
for  a  child  under  sixteen  to  acquire  a  settle- 
ment ;  if  it  is,  s.  35  does  not  apply,  because 
all  the  provisions  of  s.  35  are  qualified  by 
the  expression  "until  such  child  acauires 
another,"  or  "  if  any  child  .  .^  .  shall  not 
have  ac(juired  a  settlement  for  itself."  Now, 
in  the  first  place,  it  seems  an  odd  wajr  of 
legislating  if  you  speak  of  a  child  acquiring 
a  settlement  and  at  the  same  time  say  that 
no  person  under  the  a^e  of  sixteen,  a  cate- 
gory which  would  ordinarily  be  considered 
to  include  the  vast  majonty  of  children, 
could  acquire  a  settlement.  I  think  there 
are  many  more  children  under  sixteen  than 
above  it;  but  one  is  not  driven  to  any 
speculations  of  that  kind,  because  B,  y. 
Jalvet,  supra,  is  a  distinct  authority,  and  it 
was  there  held  that  a  person  who  was  not 
sixteen  and  who  was  only  fourteen  at  the 
time  the  order  was  made,  or  rather  when  the 
chargeability  arose,  .had  not  acquired  a 
settlement  but  had  acquired  a  status  of 
irremovability  by  reason  of  that  residence. 
Then,  s.  34  says  that  where  there  is 
such  residence  as  to  constitute  irremov- 
ability, a  person  shall  be  deemed  to  have 
acquired  a  settlement,  or  to  be  settled.  To 
be  settled  means  that  for  all  purposes  she 
shall  be  treated  as  if  a  settlement  nad  been 
acquired.  It  is  quite  true  that  there  is  the 
expression  of  Lord  Coleridge  that  a  child 
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under  sixteen  cannot  by  any  means  acquire 
a  settlement;  but  I  think  that  that  can 
scarcely  be  supported  when  one  looks  at  the 
original  Poor  Law  Amendment  Act  of  1834 
(4  &  5  Will.  4,  c.  76),  8.  71,  where  it  is  quite 
plain  that  there  is  no  innate  impossibility 
m  a  child  under  sixteen  acquiring  a  settle- 
ment, because  the  words  are  that  every 
bastard  child  shall  have  and  follow  the 
settlement  of  the  mother  until  it  attains  the 
age  of  sixteen,  or  shall  acquire  a  settlement 
in  its  own  rij^ht.  If  it  cannot  acquire  a 
settlement  in  its  own  right  until  after  it  is 
sixteen  the  language  seems  to  me  to  be  G|uite 
inapt,  and  the  alternative  means  acquiring 
a  settlement  before  sixteen.  Before  the 
other  alternative  arises,  namely,  before  the 
8^  of  sixteen  has  been  reached,  therefore, 
there  certainly  is  no  natural  incapacity  in  a 
child  to  ac(}uire  a  settlement,  and  if  there  is 
no  natural  incapacity  to  acquire  a  settlement 
before  sixteen,  I  do  not  see  why  a  settle- 
ment cannot  be  acquired  under  the  provision 
that  it  should  be  deemed  to  be  a  settlement, 
although  not  an  actual  one,  where  the  status 
of  irremovability  can  be  acquired. 

Channell,  J. — I  agree.  It  seems  to  me 
the  only  guestion  that  we  really  have  got  to 
consider  in  this  case  is,  whether  the  settle- 
ment of  £mma  Neep,  the  mother  of  the 
pauper,  was  a  derivative  settlement  or  not; 
if  it  was  a  derivative  settlement,  then  by 
s.  35  the  child,  whose  settlement  we  are 
inquiring  into,  is  clearly  settled  in  the  place 
of  its  birth.^  If,  on  the  other  hand,  it  was 
not  a  derivative  settlement,  then  the  child, 
which,  of  course,  has  not  acquired  one  of  its 
own,  is  settled  in  the  place  where  its 
mother  is  settled.  Now^  is  the  settlement 
of  Emma  Neep  a  derivative  settlement  ]  It 
seems  clear,  I  think,  on  the  facts  that  her 
settlement  is  in  the  parish  of  West  Ham, 
somehow  or  other,  but  whether  as  a  deriva- 
tive settlement  or  not  is  what  we  have  got 


*  It  will  be  observed  that  the  Lord  Chirp 
Justice  does  not  say  whose  birth  settlement, 
but  that  Channell^  J.,  savs  "settled  in  the 
place  of  its  birth"  (i.e.,of  the  pauper's  birth). 
This  statement  of  Channell,  J.,  was  not 
necessary  to  the  decision  of  the  case,  and  is 
not  in  accord  with  the  decision  of  the  Ck)urt 
of  Appeal  in  West  Derby  v.  Atcham  Union 
(1889),  24  Q.  B.  D.  117  I  64  J.  P.  485,  to  this 
effect,  that  the  rule  asamst  "  double  deriva- 
tion" does  not  apply  to  children  under 
sixteen  years  of  age.  This  case  was  not 
cited  to  this  court. 
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to  see  Her  settlement  comes  into  the 
parish  of  West  Ham  in  this  way :  if  she  has 
not  acquired  one  of  her  own  she  has  got  her 
mothers,  and  her  mother  has  got  her  hus- 
band's, and  the  whole  partjr  resided  for 
three  years  and  a  little  more  in  the  parish 
of  West  Ham,  under  circumstances  in  which 
all  were  irremovable,  because  the  husband 
of  the  mother  of  Emma,  that  is  Frederick 
Chapman,  although  he  did  get  relief,  had 
resided  in  West  Ham  three  years  before 
obtaining  relief.  Therefore,  for  three  years, 
he  had  been  residing  there  under  such 
circumstances  that  he  was  irremovable,  and 
he  got  a  settlement.  During  that  sanae 
time  his  wife  had  been  residing  there  vnth 
him,  and  she  undoubtedly  became  irre- 
movable, and  she  undoubtedly  got  a  settle- 
ment in  West  Ham.  But  whether  that 
settlement  which  she  got  in  West  Ham  was 

got  by  her  residing  there,  or  by  her  husband 
aving  resided  there  so  as  to  become  irre- 
movable, and  she  residing  with  him,  is  a 
problem  rather  similar  to  that  which  we 
have  got  to  deal  with  here,  about  Emma 
Neep's  settlement.  But  we  need  not 
trouble  ourselves  with  that,  because  it  is 
quite  clear  that  somehow  or  other  the 
mother  of  Emma  Neep  was  settled  in  West 
Ham,  and  Emma  Neep  also  resided— being 
under  sixteen  at  the  time — with  her  parents 
in  West  Ham  and  for  upwards  of  three 
years.  That  being  so,  sne  also  became 
irremovable,  because  E,  v.  Elvet,  supra,  is 
certainly  an  authority  for  that.  She  became 
irremovable  because  she  had  resided  there, 
as  I  say,  with  her  parents ;  and  the  provisos 
in  the  earlier  Acts  which  would  have  pre- 
vented her  residence  there  if  she  had  been 
residing  apart  from  her  parents  did  not 
apply,  and  therefore  did  not  take  away  the 
status  of  irremovability  which  she  acquired. 
The  only  question  therefore  is,  whether  the 
settlement  which  she  acquired  under  those 
circumstances  was  or  was  not  a  derivative 
settlement,  that  is  to  say,  whether  her  own 
residence  gave  it  to  her  in  her  own  right,  or 
whether  it  only  gave  it  to  her  because  she 
had  resided  there  with  her  mother.  If  she 
had  not  resided  with  her  mother  it  would 
not  have  given  her  irremovability,  and, 
consequenthr,  would  not  have  given  her  the 
settlement,  because  the  provisos  would  have 
applied.  But  can  you  say  it  is  a  derivative 
settlement?  I  think  a  derivative  settle- 
ment means  a  settlement  which  is  acquired 
by  reason  of  its  being  a  settlement  of  some 
other  person  from  whom  you  derive  it. 
Here,  in  one  sense,  it  was  derived  from  the 
settlement  of  the  mother,  because,  if  the 
mother  had  not  got  a  settlement,  EnmiaNeep 
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would  not  have  got  one;  but  I  do  not  think 
that  will  do,  and  therefore  if,  in  point  of 
fact,  residence  under  sixteen  does  produce 
irremovability,  then  it  seems  to  me  that 
under  s.  34  it  gives  settlement ;  and  on  the 
whole,  although  it  is  a  very  iine  and  difficult 
point,  it  seems  to  me  that  B.  v.  Elvet^  supra, 
approved  as  it  was  in  the  House  of  Lords 
by  Lord  Watson  and  the  other  learned 
lords,  must  be  taken  to  be  an  authority  to 
govern  thia  case.  Consequently  the  mother's 
settlement  was  not  a  derivative  settlement 
but  one  of  her  own,  and  the  child  therefore 
can  take  it.  I  think  therefore  that  the  order 
was  right. 

Apj}eal  dismissed. 

Solicitor  for  the  appellants;  Fred.  E. 
Hilleary. 

Solicitors  for  the  respondents:  Callard 
and  VuUiamy,  agents  for  Richard  P. 
Mossop. 
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March  13,  16  ;  May  26,  1903. 

Upperton  (Pauper)  v.  Sir  Matthew 
White  Ridley  and  Another. 

Police — Pension — Annual  pay — Constable 
employed  on  special  duty— Whether 
special  allowance  for  such  duty  to  be 
calculated  as  ^^ annual  pay" — Police 
Act,  1890  (53  &  54  Vict.  c.  45),  s.  7, 
Sched.  L,  Parts  I.,  III. 

The  appellant,  a  police  constable,  by  virtue 
of  the  Police  Act,  1890,  was  entitled, 
after  twenty-five  years^  service,  to  retire 
and  receive,  as  of  right,  a  pension  for 
life,  not  exceeding  tivo-thirds  of  his 
annual  pay  at  the  date  of  his  retire- 
ment. The  appfdlant  retired  in  1899, 
after  the  prescribed  service,  and  became 
entitled  to  such  pension.  In  1894  he 
v>as  selected  for  permanent  duty  at  the 
House  of  Lords,  amd  was  employed  on 
such  duty  all  the  year  rwmd,  and 
received  a  special  allowance  of  7s.  a 
toeek  extra.  He  signed  weekly  pay 
sheets  in  which  his  ordinary  jjay  woa 
entered  under  the  column  "  avKmnt  of 


67  J.  P.  849. 

pay,^^  and  the  payment  of  Is.  ukls  entered 
cut  an  allouHince.  The  Is.  was  paid 
weekly  with  his  regular  pay,  but  no 
deduction  from  it  vfas  made  for  the 
]}ension  fund.  The  appellant  )ield  the 
post  up  to  his  retirement  in  1899.  The 
police  authorities  calculated  his  jiension 
ujxm  the  basis  of  his  ordinary  fxiy, 
excluding  tJie  Is.  a  week  as  not  being 
^^pay  "  or  "  annual  pay.'* 

Held,  that  the  special  allowance  of  Is.  a 
week  could  n>ot  be  treated  as  ^^l^V  "  ^^ 
^^  annual  pay,"  and  must  therefore  be 
excluded  m  calculating  the  jyension. 

The  decision  of  the  Court  of  Appeal  (re- 
ported 65  J.  P.  231)  affirmed. 

This  was  an  appeal  from  the  decision  of 
the  Court  of  Appeal  (A.  L.  Smith,  M.R., 
Collins  and  Roher,  L.JJ.),  reported  at 
65  J.  P.  231,  in  which  that  (jourt  affirmed 
the  decision  of  the  Queen's  Bench  Division 
(Channell  and  Bucknill,  JJ.),  reported  at 
64  J.  P.  469,  on  a  case  stated  by  the  quarter 
sessions  for  the  county  of  London. 

The  case  raised  an  important  question 
under  the  Police  Act,  1890,  as  to  whether  a 
constable  on  his  retirement  1$  entitled  to 
have  his  pension  calculated  on  the  aggr^^te 
amount  of  his  income  as  constable  or  only 
on  his  annual  pay. 

1.  The  appeUant  joined  the  metropolitan 
police  force  on  December  30th,  1872,  and 
on  January  1st,  1899,  he  had  completed  not 
less  than  twenty-five  years'  approved  service 
as  a  police  constable.  He  nad  previously 
duly  signed  an  acceptance  of  the  provisions 
of  the  Police  Act,  1890. 

He  had  given  all  requisite  notices  of  his 
desire  to  retire  and  to  receive  a  pension, 
and  he  was  entitled  as  of  right,  b}[  the 
Police  Act,  1890,  to  retire  and  to  receive  a 
pension  for  life  of  two-thirds  of  his  annual 
pay  at  the  date  of  his  retirement. 

2.  On  March  11th.  1894,  the  appellant, 
having  already  served  for  nine  years  as  a 
police  constable  at  the  Houses  of  Parlia- 
ment, was  selected  by  the  Commissioner  of 
Police  for  permanent  duty  at  the  House  of  the 
Lords,  and  continued  to  serve  in  that 
capacity  until  January  2nd,  1899,  the  date 
of  nis  retii'ement. 

3.  The  duties  which  the  said  appellant 
had  to  perform  at  the  House  of  Loras  were 
to  preserve  the  peace,  to  keep  order,  to  pro- 
tect the  persons  and  property  of  the  High 
Court  of  Parliament,  and  of  persons  resort- 
ing thereto,  to  attend  fire  drill  and  pro- 
tect the  premises  from  fire,  and  generally 
to  act  as  a  police  constable  in  pursuance  of 
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his  oath,  and  under  the  orders  of  the  Com- 
missioners. 

4.  From  the  said  March  llth,  1894,  np  to 
January  2nd,  1899,  the  date  of  his  retire- 
ment, the  appellant  was  paid  every  week 
the  sum  of  £1  19«.,  which  was  made  up  as 
follows:  £1  12s.,  being  the  ordinaiy  \)&y 
of  a  constable  of  his  rank  and  service,  and 
an  additional  sum,  7«.,  in  respect  of  the 
special  duty  uiK>n  which  he  was  employed. 

5.  It  was  stated  in  evidence  b^  Mr. 
Bathurst,  chief  clerk  to  the  Commissioners 
of  Police,  that  the  Commissioners  of  Police 
were  under  no  obligation  to  pay  the  appel- 
lant the  additional  sum  of  7s.  even  wnile 
he  remained  on  special  service,  though  that 
is  done  partly  as  a  recognition  of  the  good 
conduct  for  which  a  constable  is  placed  on 
special  service,  and  mrtly  because  by  being 
withdrawn  from  ordinary  duty  he  loses  to 
some  extent  his  chance  of  promotion. 
Although  the  entire  cost  of  the  police  em- 
ployed on  special  service  is  paid  out  of  the 
moneys  provided  by  Parliament  each  year, 
and  in  calculating  the  amount  so  provided 
an  allowance  of  7s,  is  made  over  and  above 
the  ordinary  pay  of  a  constable,  the  com- 
missioners might,  in  the  opinion  of  Mr. 
Bathurst,  instead  of  handing  it  over  to  the 
constables  employed,  order  it  to  be  paid  into 
the  pension  fund  under  s.  16  (3)  of  tne  Police 
Act,  1890,  but  of  this  we  have  no  evidence 
produced  one  wa^  or  the  other. 

6.  From  the  said  sum  of  £1  12«.  the  sum 
of  7d,  was  deducted  as  a  contribution  to- 
wards the  pension  fund  in  accordance  with 
s.  15  of  the  Police  Act,  189(). 

The  said  sum  of  7s,  was  paid  without  any 
deduction  for  pension  bemg  made  there- 
from. 

The  appellant  signed  the  weekly  pay  lists. 
The  said  sum  of  £1  12s.  appears  therein  in 
the  column  headed  "  amount  of  pay,"  and 
the  said  sum  of  7s.  in  the  column  headed 
"  allowances  for  special  duties." 

7.  By  s.  15  of  the  Police  Act,  1890,  the 
police  authority  of  every  police  force  is 
authorised  and  directed  to  deduct  from  the 
pay  of  every  constable  such  stoppages  dur- 
ing sickness  as  may  be  provided  by  the 
regulations  respecting  the  force. 

In  the  metropolitan  police  force  during 
absence  owing  to  sickness  Is.  per  diem  is 
usually  stopped  from  the  ordinary  pay  of  a 
constable,  and  in  the  case  of  a  constable 
employed  as  the  appellant  was  on  special 
duty,  and  receiving  a  special  allowance  in 
respect  thereof,  such  allowanco  is  usually 
stopped  in  addition  in  the  stoppage  of  Is. 
per  diem  from  his  ordinary  pay.    During 
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the  period  of  such  absence  the  amount  of 
the  said  allowance  would  be  paid  to  the 
constable  who  actually  performed  the  special 
duties. 

8.  A  good  service  allowance  of  £25  per 
annum  is  granted  to  each  of  the  eight  senior 
superintendents  of  the  metropolitan  police 
force,  and  the  allowance  is  taken  into 
account  in  the  calculation  of  pension. 

9.  Upon  the  appellant's  retirement  the 
r&spondents  awarded  him  a  pension  of 
£55  9s.  4d,  a  year,  payable  in  quarterly  in- 
stalments ;  the  said  annual  sum  of  £55  9s.  Ad,, 
Ls  at  the  mte  of  fifty-two  times  the  sum  of 
£1  Is.  4d.,  the  said  sum  of  £l  Is.  4d,  being 
two-thirds  of  the  above-mentioned  sum  of 
£1  12s. 

10.  Upon  behalf  of  the  appellant  it  was 
contended  (a)  that  he  was  entitled  to  receive 
a  pension  at  the  rate  of  two  thirds  of  the 
sum  of  £l  19s.  per  week,  and  that  the  sum 
of  7s.  which  was  expressly  voted  by  Parlia- 
ment as  a  special  duty  allowance,  and  had 
been  paid  to  the  appellant  for  a  period  of 
nearly  five  years,  was  "  pay "  within  the 
meaning  of  Sched.  1,  Part  I.,  to  the  Police 
Act,  1890,  and  that  the  purpose  of  that  Act 
would  be  defeated  if  a  police  authority 
could  treat  as  non-pensionable  a  special 
duty  allowance  attached  to  a  permanent 
appointment :  (b)  that  the  appellant's 
"annual  pay  within  the  meaning  of  the 
Police  Act,  1890,  did  not  mean  fifty-two 
times  his  weekly  pay,  but  365  times  his 
daily  pay. 

In  support  of  the  latter  contention,  a 
return  to  Parliament,  signed  by  the  Com- 
missioners of  the  Metropolitan  Police,  a 
copy  of  which  is  hereto  annexed  and  marked 
"B,"  was  put  in.  This  return  comprises 
(on  p.  23)  a  statement  of  the  salaries  or  pay 
per  annum  of  each  class  of  the  metropolitan 
IK>lice  force,  including  constables  wno  are 
jjaid  weekly,  and  the  salaries  or  pay  per 
annum  of  these  constables  are  calculated  at 
fifty-two  times  the  weekly  pay  plus  one 
day's  pay. 

The  special  duty  allowances  of  the  police 
employed  on  special  duty  at  the  House  of 
Lords  are  similarly  calculated  in  the  esti- 
mate of  the  money  voted  by  Parliament. 

11.  Upon  behalf  of  the  respondent  it  was 
contended  (a)  that  the  appellant  was  only 
entitled  to  a  pension  at  the  rate  of  two- 
thirds  of  £1  12s.  a  week,  and  that  the  sum 
of  7s.  was  not  part  of  his  pay  as  a  constable, 
but  was  only  an  allowance  in  the  nature  of 
a  gratuity,  and  that  the  said  sum  of  7s.  was 
properly  not  taken  into  account  in  arriving 
at  tne  pension  due  to  the  appellant,  and  (b) 
that,  as  the  appellant  was  [j^id  weekly,  his 
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"annual  pay"  meant  fifty-two  times  his 
weekly  pay,  and  not  plus  one  day's  pay,  and 
that  the  said  pension  of  £55  9«.  4d,  was  the 
proper  yearly  pension  due  to  the  appellant. 
The  majority  of  the  court  were  of  opinion 
that  the  appeal  should  be  dismissea,  and 
the  appeal  was  dismissed  accordingly,  sub- 
ject to  the  decision  of  the  High  Court  of 
Justice  upon  this  case. 

The  questions  for  the  opinion  of  the  court 
were  :  (a)  Whether  the  said  sum  *  of  7«., 
thou|?h  called  an  allowance,  was  "pay" 
within  the  meaning  of  the  Police  Act,  1890, 
and  as  such  ought  to  have  been  taken  into 
consideration  in  arriving  at  the  amount  of 
the  pension  due  to  the  appellant ;  and  (b) 
Whether  "annual  p»ay"  means  fifty-two 
times  the  weekly  pay,  or  365  times  the  daily 
pay. 

R.   LOVELAND  LOVELAND. 

The  Police  Act,  1890  (53  &  54  Vict.  c.  45), 
s.  1,  provides  :  Subject  to  the  i)rovisions 
of  this  Act,  every  constable  in  a  police  force 
(a)  if  he  has  completed  not  less  than 
twenty-five  years  approved  service  .  .  . 
shall  be  entitled  witnout  a  medical  certifi- 
cate to  retire  and  receive  a  pension  for  life. 

Sched.  1,  Part  I.  (1).— The  pension  to  a 
constable  on  retirement  shall  be  within  the 
maximum  and  minimum  limits  following ; 
that  is  to  say  (c)  if  he  has  completed  twenty- 
five  years  approved  service,  an  annual  sum 
not  less  than  thirty  sixtieths,  nor  more  than 
thirty-one  fiftieths  of  his  annual  pay,  with 
an  addition  of  not  less  than  one  sixtieth, 
nor  more  than  three  fiftieths  of  his  annual 
pay  for  every  completed  year  of  approved 
service  above  twenty-five  years,  so  however 
that  the  pension  shall  not  exceed  two-thirds 
of  his  annual  pay. 

Part  III.  (11  \ — In  estimating  any  pension, 
gratuity,  or  allowance  for  the  purposes  of 
this  Act  (a)  a  pension  or  gratuity  to  a  con- 
stable shall  be  calculated  according  to  the 
amount  of  his  annual  pay  at  the  date  of  his 
retirement. 

The  Queen's  Bench  Division  held  that 
the  appellant's  annual  pay  was  not  fifty-two 
times  nis  weekly  pay,  but  was  the  whole 
sum  he  received  as  pay  during  the  year. 
The  decision  of  quarter  sessions  was  there- 
fore reversed  on  the  second  point.  The 
learned  judges  differed  with  regard  to  the 
first  point,  and  the  decision  of  the  quarter 
sessions  was  confirmed  on  that  point.  The 
decision  on  question  (b)  was  not  appealed 
against  The  Court  of  Appeal  held  the 
special  allowance  of  7«.  coula  not  be  treated 
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as  "  pay  "  or  "  annual  pay,"  and  should  be 
excluded  in  calculating  the  pension. 
The  constable  appesJed  to  this  House. 

PickersffUl  and  Warren  for  the  apellant. 

Mctcmorran,  K.C.,  and  Grain   for    the 
respondents. 

The  House  took  time  to  consider. 

May  26. 

Eabl  op  Halsbury,  L.C.— My  lords,  not- 
withstanding the  very  able  and  clear  argu- 
ment of  Mr.  Pickersgilly  I  cannot  doubt 
that  the  respondents  are  entitled  to  our 
judgment.  Treating  the  conditions  of  ser- 
vice as  the  contract,  the  words  "the  con- 
stable's annual  pay"  have  both  from^ the 
language  itself  and  by  practice  received  an 
interpretation  fatal  to  the  appellant's  con- 
tention. Indeed,  if  one  analyses  the  argu- 
ments used  they  are  rather  directed  to  show 
that  the  law  ought  to  be  different  from 
what  it  is  than  to  the  construction  of  the 
lan^age  itself.  They  amount  to  this  :  that 
it  is  hard  upon  a  constable  if  he  does  not 
get  a  pension  calculated  upon  the  whole 
amount  of  the  remuneration  for  his  services, 
but  only  on  the  amount  of  his  "  annual 
pay."  Now,  whether  or  not  it  would  have 
Deen  more  satisfactory  that  the  whole 
amount  of  the  constable's  remuneration 
should  be  included  in  the  calculation  when 
the  amount  of  his  pension  was  to  be  deter- 
mined is  a  question  with  which  I  have 
nothing  to  do.  I  am  of  opinion  that  that 
has  not  been  done,  and  I  cannot  construe 
the  Act  so  as  to  do  what  I  may  think  more 
expedient.  My  duty  is  simply  to  give  an 
interpretation  to  the  language  actually 
employed,  and  I  cannot  doubt  that  the 
"constable's  annual  pay"  means  what  the 
court  below  has  declared  it  to  mean,  namely, 
the  ordinary  pay  of  his  rank,  and  that  that 
term  was  not  intended  to  bring  within  its 
scope  the  remuneration  for  other  services, 
however  meritorious  they  may  be.  It 
appears  to  me,  therefore,  that  upon  that 
very  short  question  the  only  answer  can  be 
that  the  constable  is  only  entitled  to  have 
his  pension  calculated  upon  his  annual  pay, 
giving  to  those  words  the  construction 
which  according  to  their  actual  meaning  they 
themselves  b€»r,  the  construction  whiclL 
ever  since  the  Act  passed,  they  have  received 
in  practice,  and  which  has  been  accepted  by 
those  who  have  taken  service  in  the  police 
force.  For  these  reasons  I  move  your  lord- 
ships that  this  appeal  be  dismissea. 

Lord    Macnaghten.— My   lords,   I   am 
sorry  to  say  I  find  myself  compelled  to  come 
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to  the  same  conclusion  as  my  noble  and 
learned  friend  on  the  woolsack.  I  regret 
the  result,  because  I  am  afraid  the  persons 
most  affected  may  think  they  have  been 
hardly  dealt  with.  At  first  sight  it  is  not 
easy  to  see  the  difference  between  annual 
pay  and  an  annual  payment,  or  to  understand 
why  an  annual  allowance  in  money  to  a 
police  constable  engaged  on  permanent  em- 
ployment as  a  constable  in  the  discharge  of 
exceptional  services  should  not  be  regsuxled 
as  part  and  parcel  of  his  annual  pay,  and  as 
sucn  be  taken  into  account  in  calculating 
the  amount  of  his  pension  on  retirement.  It 
must  seem  rather  hard  that  such  an  annual 
payment  should  be  excluded  from  the  com- 
putation, when  it  is  borne  in  mind  that 
selection  for  these  exceptional  services  is  the 
reward  of  good  conduct,  and  may  interfere 
with  the  constable's  chance  of  promotion : 
and  that  in  the  case  of  the  eight  senior 
superintendents  a  similar  allowance  is  taken 
into  consideration  in  calculating  their 
pensions.  But  after  considering  the  con- 
ditions of  service  signed  by  the  appellant 
and  the  Act  of  1890,  the  provisions  oi  which 
in  regard  to  pension  the  appellant  elected  to 
accept,  I  am  of  opinion  that  nothing  is 
to  be  taken  into  account  in  calculating  a  re- 
tiring pension  but  the  annual  pay  for  which 
the  constable  contracted  to  serve^  that 
is,  the  annual  pay  of  the  rank  to  which  he 
may  belong  at  the  date  of  his  retirement 
The  matter,  I  think,  is  made  plain  if  you 
look  at  the  general  rules  in  Part  III.  of  the 
schedule  which,  by  s.  3  (7)  of  the  Act, 
are  declared  to  be  applicable  to  all  pensions 
granted  under  the  Act.  Rule  11  in  Part  III. 
of  the  schedule  declares  that  the  pension  of 
a  constable  shall  be  calculated  according  to 
the  amount  of  his  annual  pav  at  the  date  of 
his  retirement,  and  then  suVs.  (c)  explains 
that  where  a  constable  has,  in  the  course  of 
the  three  years  before  the  date  of  his 
retirement,  been  in  more  than  one  rank,  his 
annual  pay  at  the  date  of  retirement  shall  be 
deemed  to  be  the  average  annual  amount  of 
pay  received  by  him  for  the  said  three 
years.  This,  I  think,  shows  that  the  annual 
pay  on  which  the  calculation  is  to  be  made 
IS  the  annual  pay  of  the  rank  to  which  he 
belongs  at  the  time  of  retirement,  except  in 
the  particular  case  specified  in  sub-s.  (c). 

Lord  Davey.— My  lords,  the  appellant 
joined  the  metropolitan  police  force  on 
December  30th,  1872,  and  on  January  1st, 
1899,  he  was  entitled  as  of  right  to  retire 
with  a  pension  for  life  of  two-thirds  of  his 
annual  pay  at  the  date  of  his  retirement. 
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The  question  is,  what  was  his  annual  pay 
for  this  purpose  at  this  date?  In  March, 
1894,  the  appellant  was  selected  by  the 
Commissioners  of  Police  for  permanent  duty 
at  this  House,  and  continued  to  serve  in 
that  capacity  until  the  date  of  his  retirement, 
and  during  that  period  he  was  paid  every 
week  the  sum  of  39«.  made  up  as  follows  : 
32«.  being  the  ordinary  pay  of  a  constable  of 
his  rank  and  service,  and  an  additional  sum 
of  7«.  in  respect  of  the  special  duty  in  which 
he  was  emploj^ed.  In  Sched.  I.,  Part  III., 
sub-8.  (11)  of  the  Police  Act,  1890,  it  is 
provided  that  for  the  purposes  of  the  Act, 
a  pension  or  gratuity  to  a  constable  shall  be 
calculated  according  to  the  amount  of  his 
annual  pay  at  the  date  of  his  retirement. 
There  is  no  definition  of  the  word  "  pay  "  in 
the  Act.  By  the  Metropolitan  Police  Act, 
1829,  s.  9,  a  return  is  directed  to  be  made  to 
Parliament  in  each  year  of  the  number  of 
constables  in  each  class  "  with  the  salaries 
and  allowances  enjoyed  by  each  class '' ; 
(s.  15)  it  is  provided  that  a  constable  resign- 
ing without  leave  shall  forfeit  all  arrears 
of  "pay";  (s.  22)  a  maximum  of  £2  10«. 
per  cent,  is  to  be  deducted  from  the  "  pay  " 
of  constables  to  form  a  superannuation 
fund  ;  and  (s.  23)  the  amount  of  superannua- 
tion allowance  is  to  be  regulated  by  the 
amount  of  "pay"  of  the  retiring  constable 
in  certain  defined  proportions.  The  word 
"pay"  is  used  three  times  in  the  body  of 
the  Act  of  1890,  which  is  a  general  Police 
Act.  By  s.  15,  a  rateable  deduction  and 
stoppages  during  sickness,  and  fines  for  mis- 
conduct are  autnorised  to  be  made  from  the 
pay  of  ever>r  constable,  and  the  amount  of 
such  deductions  is  directed  to  be  carried  to 
the  pension  fund  (s.  16);  and  by  s.  20, 
regulations  are  authorised  to  be  made  with 
respect  to  such  deductions  and  stoppages 
from  "pay."  The  conclusion  to  which  I 
come  from  the  examination  of  the  Acts  is. 
that  the  word  "  pay "  Ls  a  word  of  general 
import,  including  all  periodic  payments 
re^arly  made  to  a  constable  for  his  services 
as  such,  whether  ordinary  or  special,  but 
not  including  casual  receipts  or  allowances, 
properly  so  called,  in  lieu  of  emoluments  in 
kind,  such  as  lodgings,  uniform,  or  boots. 
The  payment  of  7«.  per  week  to  the  appel- 
lant IS  called  an  "  allowance,"  but  it  seems 
to  me  to  differ  altogether  from  such  emolu- 
ments as  I  have  referred  to,  and  to  be 
in  the  nature  of  extra  pav  when  employed 
on  a  particular  service.  The  chief  clerk  to 
the  commissioners  says  that  thev  were 
under  no  obligation  to  pay  the  appellant  the 
additional  sum  of  Is,  even  while  he  remained 
on  special  service.    This  may  be  so,  but 
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appears  to  me  immaterial.  The  case  finds 
that  he  was  on  permanent  duty,  and  that 
the  extra  sum  was  paid  to  him  regularly  for 
five  years,  and,  as  I  think,  as  pay  for  the 
performance  of  special  duties,  and  it  must 
oe  taken,  I  think,  that  the  payment  was 
made  with  the  sanction  of  the  Secretary  of 
State.  No  doubt  he  was  selected  for  these 
duties  of  a  responsible  character,  involving 
the  exercise  of  discretion  and  judgment, 
partly  as  a  recognition  of  his  past  good 
conduct,  and  the  additional  payment  is 
awarded  partly  because,  being  withdrawn 
from  ordinary  duty,  he  loses  to  some  extent 
his  chance  of  promotion,  but  these  con- 
siderations do  not  appear  to  me  to  affect  the 
nature  of  the  payment.  If,  therefore,  the 
question  were  to  be  decided  on  the  con- 
struction of  the  Act  of  Parliament  alone,  I 
should  be  of  opinion  that  this  payment 
of  7s.  per  week  was  extra  pay,  and  was 
as  truly  part  of  the  constable  s  pay  at  the 
time  of  nis  retirement  within  the  meaning 
of  the  Act  of  1890,  as  the  ordinary  pay  of 
his  class.  But  I  think  it  was  competent 
for  the  constable  to  contract  himself  out 
of  the  Act,  and  to  a^ee  that  extra  pay 
for  any  special  duties  should  not  be 
reckoned  as  part  of  his  pay  for  the  purpose 
of  fixing  the  amount  of  his  pension  on 
retirement.  And  this.  I  think,  is  what  he 
has  done  by  signing  the  weekly  pay-sheets 
in  which  his  ordinary  pay  only  is  entered 
under  the  column  entitled  "amount  of  pay^" 
and  this  payment  for  special  duties  is 
entered  as  an  allowance,  together  with  the 
allowances  properly  so  called  for  lodging, 
etc.  This  snows  the  terms  upon  which  the 
extra  allowance  of  7«.  a  week  was  made 
to  the  constable  and  the  terms  upon  which 
that  allov^ance  was  accepted  by  him.  It  is 
true,  as  the  learned  counsel  said,  that  the 
commissioners  could  not  alter  the  Act  by 
calling  a  thing  by  a  wrong  name,  but  I 
think  the  appellant  could  competently 
renounce  a  prospective  benefit  to  himself 
although  secured  to  him  by  statute.  On 
this  ground  I  think  that  the  appeal  fails. 

Lord  Robertson  concurred. 

Lord  LiNDLEY.— My  lords,  in  order  to 
determine  the  meaning  of  "  annual  pay"  in 
the  first  schedule  to  the  Police  Act,  1890,  it 
must, be  remembered  that  this  Act  is  one  of 
a  series  referred  to  in  s.  38,  and  some  of 
which  are  enumerated  in  Sched.  V;  it 
must  also  be  remembered  that  the  Act  of 
1890  applias  not  only  to  the  metropolitan 
police,  but  to  the  police  force  throughout 
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England,  except  in  the  city  of  London. 
This  api^eal  relates  to  the  metropolitan 
police.  The  Act  of  1890  does  not  fix  the 
amount  of  i^ension  payable  to  any  particular 
person,  but  it  entitles  police  constables  to 
pensions  on  certain  conditions ;  it  fixes  the 
maximum  and  minimum  limits  of  such 
pensions  ;  and  it  leaves  the  amount  within 
limits  to  be  fixed  by  the  police  authority, 
which,  in  this  case,  is  the  Secretary  of 
State  (see  ss.  1, 3,  32,  33,  and  Scheds.  I.  and 
III.).  The  same  authority  fixes  the  pay 
which  police  constables  are  to  receive 
whilst  in  the  police  force  (10  Gteo.  4,  c.  44, 
s.  12),  and  also  the  stoppages  which  may  be 
made  from  their  pay  ouring  sickness  (53  & 
54  Vict.  c.  46,  s.  20).  The  Secretary  of 
State  has  i.ssued  a  scale  of  pay,  and  also 
regulations  or  conditions  of  emplojrment 
which  constables  are  reouired  to  sign,  and 
which  the  appellant  dia  sign.  He  also 
signed  weekly  pay-sheeets.  These  regula- 
tions and  pay-sheets  cannot  be  properly 
disregarded.  Indeed,  as  pointed  out  by  the 
Master  of  the  Rolls,  apart  from  the 
regulations  and  scale  of  pay,  the  appellant 
could  not  establish  his  claim  to  any  aefinite 
pay  whatever.  The3[  entitled  him  to  pay 
of  dOs,  a  week,  which  sum,  however,  was 
afterward  increased  to  32«.  a  week;  this  was 
his  pay  when  in  the  police  force.  He  con- 
tends that  as  he  was  paid  7«.  a  week  more 
for  some  years  for  special  service  which 
he  rendered,  this  additional  sum  ought  to  be 
added  to  his  pay  for  the  purpose  of  comput- 
ing his  pension.  But  this  is  to  treat  the  7s. 
a  week  now  in  a  way  different  from  that 
in  which  it  was  treated  before  the  appel- 
lant's retirement.  His  pay  for  all  purposes 
was  what  the  police  authority  fixed  as  his 
pay,  and  I  can  find  nothing  in  the  Act 
of  1890  which  justifies  your  lordships  in 
holding  it  to  be  more.  The  word  "pay"  is 
used  in  ss.  15,  16  and  20  of  the  Act,  and 
has  always  been  understood  to  mean  the 
pay  fixed  by  the  police  authority  to  the 
exclusion  of  extra  allowances,  gratuities, 
and  emoluments,  which  are  not  re^rded  as 
the  "pay"  of  those  who  receive  them. 
There  is  nothing  in  the  Act  of  1890  to  show 
that  pay  in  that  Act  and  its  schedules  means 
anything  more.  Nor  can  I  discover  any- 
thing in  the  Act  which  shows  that  the  word 
"pay"  in  the  expression  "annual  pay" 
means  more  after  a  man's  retirement  than  it 
meant  before.  The  introduction  of  the 
word  "emoluments "in  s.  32  (61  seems  to 
show  that  pay  does  not  include  all  remunera- 
tion. Moreover,  the  rules  in  Part  III.  of 
the  first  schedule  throw  some  light  on  the 
meaning  of  "annual  pay."    The  rule  11  (c) 
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indicates  that  what  is  meant  is  the  ordinary 
pay  of  the  rank  to  which  the  retiring 
constable  belonged.  This  appears  to  me  to 
be  its  clear  meaning  in  the  regulations,  and 
to  be  the  true  meaning  in  the  first  schedule 
to  the  Act  itself.  In  my  opinion,  therefore, 
the  appeal  should  be  dismissed. 

A]}peal  dismissed. 

Solicitors  for  appellant:  Mann  and 
Crimp. 

Solicitors  for  respondents  :  Wontner  and 
Sons. 
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Sandys  v.  Rhodes. 

Sale  of  food  and  drugs — Sago— Tapioca  sold 
as  sago — Sale  to  the  prejudice  of  the 
purchaser — Custom  of  trade— Sale  of 
Food  and  Drugs  Act,  1875  (38  & 
39  Vict.  c.  63),  s.  6. 

The  resfx)iuient  being  asked  to  sell  sago, 
delivered  to  the  ajyjrellant  as  tmrvluiser 
fiefxrl  tajnoca  of  a  quality  and  aescription 
which,  bj/  the  cusUxm  of  the  trade,  was 
sold  as  sago,  T/iere  toas  no  apjyredable 
difference  in  the  valus  of  the  two 
articles,  but  the  pearl  tapioca  being 
whiter  looking^  the  public,  as  a  rule, 
had,  for  a  considerable  number  of  years 
demanded  it  in  preference  to  the  darker 
coloured  sago  by  the  name  of  sago.  The 
respomlent  was  summoned  tmder  s,  6 
of  the  Sale  of  Food  and  Drugs  Act, 
.1875. 

Held,  that  the  justices  might  Jind  that  such 
sale  was  not  to  ifie  prejudice  of  tfie 
jnirchaser,  and  might,  on  that  ground, 
dismiss  the  information. 

Case  stated  by  justices  in  and  for  the 
county  of  Derby. 

At  the  court   of   summary  jurisdiction 
sitting  at  Belper,  in  the  county  of  Derby, 
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an  information  was  preferred  bv  Henrv 
Stair  Sandys  (hereinafter  called  the  appel- 
lant), under  the  Sale  of  Food  and  Drugs 
Act,   1875  to  1899,  against  Ernest  Rhodes 

Thereinafter  called  the  respondent),  for  that 
le,  on  January  19th,  1903,  at  Duffield,  in 
the  county  aforesaid,  did  sell  to  the  appel- 
laat  to  his  prejudice  one  pound  of  sago 
which  was  not  of  the  nature,  substance,  and 
(^liality  of  the  article  demanded,  in  that 
it  contained  100  per  cent  of  tapioca,  which 
information  was  heard  by  us  on  Febniary 
19th,  1903,  and  upon  such  hearing  we  dis- 
missed the  said  information  subject  to  the 
following  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  before  us  : 

On  January  19th,  1903,  the  appellant 
visited  the  shop  of  the  Derby  Co-operative 
Stores  at  Duffield,  and  saw  the  respondent, 
the  manager  of  the  said  stores,  and  did  buy 
from  him  one  pound  of  sago.  The  appellant 
caused  an  analysis  to  be  made  of  the  sago, 
and  he  produced  the  certificate  of  tne 
analyst,  wnich  showed  the  sago  to  contain 
100  per  cent,  of  tapioca. 

The  respondent  who  was  represented  by 
a  solicitor,  contended  that  there  was  no  sale 
to  the  prejudice  of  the  appellant  That  it 
was  the  custom  of  the  trade  to  sell  as  sago 
tapioca  of  the  quality  and  description  sold 
to  the  appellant.  That  samples  had  been 
taken  which  were  produced  to  the  court 
of  what  was  sold  as  sago  by  other  dealers, 
and  was  of  the  same  quality  and  description 
as  that  sold  to  the  appellant.  That  the 
article  now  known  as  sago  was  scarcely 
ever  kept  for  sale,  and  that  tne  public  would 
not  buy  such  article.  That  there  was  not 
any  appreciable  difference  in  the  values  of 
the  respective  articles,  sago  and  tapioca. 
That  for  a  number  of  years  the  article  as 
supplied  to  the  appellant  had  been  bought 
by  the  public  as  sago,  and  the  manufacture 
of  the  same  had  been  forced  by  the  public 
through  demanding  the  white  looking 
article  and  not  the  darker  coloured  as 
formerly  sold  as  sago. 

The  opinion  we  formed  on  the  case  was 
that  it  was  not  sold  to  the  prejudice  of  the 
public,  and  the  trade  custom  seemed  to 
point  out  that  the  public  have  an  idea  that 
what  should  be  called  pearl  tapioca  was 
sago,  and  we  accordingly  dismissed  the 
information. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is,  whether  we,  the  said 
justices,  being  such  a  court  of  summary 
jurisdiction,  upon  the  above  statement  of 
facts,  came  to  a  correct  determination  and 
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decision  in  point  of  law,  and,  if  not,  what 
should  be  done  in  the  premises. 

Dated  March  5th,  1903. 

j.  h.  woolley. 
John  Smedley. 
F.  W.  Greaves. 
John  Hunter. 

The  copy  of  the  analyst's  certificate  at- 
tached to  the  case  was  as  follows  : 


bein^  so, 
dismissed. 


67  J.  P.  86S. 

the  appeal  fails    and    must   be 


Channell,  J.— I  agree. 

Appeal  dismuied. 

Solicitors  for  the  appellant :  Wright  and 
Gabell  for  W.  H.  Fillett  &  Co.,  NorwicL 


Certificate. 
38  &  39  Vict.  c.  63. 

To  Captain  Henry  Stair  Sandys. 

I,  the  undersigned  public  analyst  for  the 
administrative  county  of  Derby  (exclusive 
of  the  boroughs  of  Chesterfield  and  Glassop), 
do  hereby  certify  that  I  received  on  January 
19th,  1903,  from  Samuel  Slack,  a  sample 
of  small  sago,  No.  S.  488  for  analysis^  which 
then  weighed  about  sixty-two  ounces,  and 
have  analysed  the  same  and  declare  the 
result  of  my  analysis  to  be  as  follows : 

I  am  of  opinion  that  the  said  sample  con- 
tained the  parts  as  under  or  the  percentage 
of  foreign  ingredient"  as  under  : 

Tapioca        -        -        100  per  cent. 

As  witness  my  hand  this  28th  day  of 
January,  1903. 

John  White,  F.I.C, 
at  Derby. 

Ethei^ngton  Sviith  for  the  appellant. — 
The  justices  ought  to  have  convicted.  The 
article  was  not  of  the  nature,  substance  and 
quality  demanded  by  the  purchaser.  At 
any  rate,  the  case  should  be  remitted  for 
the  justices  to  state  whether  they  found  as 
a  fact  that  the  appellant,  when  he  asked  for 
sago,  would  get  tapioca.  Otherwise  he 
would  be  entitled  to  judgment. 

The  respondent  did  not  appear. 

Lord  Alverstone,  L.C.  J.— It  was  open  to 
the  justices  upon  the  evidence  to  come  to 
the  conclusion  as  they  have  done,  that  the 
sale  was  not  to  the  prejudice  of  the  public 
because  the  two  articles  were  of  the  same 
value,  and  for  a  considerable  number  of 
years  the  public  have  susked  for  and  bought 
this  quality  and  description  of  tapioca  by 
the  name  of  sago  so  as  to  establish  a  custom 
in  the  trade  to  sell  this  quality  and  descrip- 
tion of  tapioca  by  the  name  of  sago.    That 
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Sale  of  food  and  drugs— Time  for  return  of 
summons  "  not  less  than  fourteen  days  " 
—Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  5),  s.  19  (2). 

There  must  he  fourteen  clear  days  between 
the  day  on  which  a  summons  is  served 
to  the  day  on  which  it  is  made  retum- 
ahle  under  s.  19  (2)  of  the  Sale  of  Food 
and  Drugs  Acty  1899. 

Case  stated  by  justices  in  and  for  the 
county  of  Lancaster. 

On  November  26th,  1902,  two  informa- 
tions were  preferred  by  the  appellant  against 
the  respondent,  the  first  under  s.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  for  sell- 
ing milk  not  of  the  substance,  nature  and 
qimlity  demanded  by  the  purchaser,  to  the 
prejudice  of  the  purchaser,  and  the  second 
under  s.  11  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  for  selling  skimmed  milk  in  a  tm 
not  bearing  a  label  as  required  by  that  sec- 
tion. The  summonses  upon  both  these  in- 
formations were  issued  on  the  same  day 
that  the  informations  were  laid,  and  were, 
at  the  request  of  the  appUant,  made  re- 
turnable on  December  10th,  1902. 

Each  of  the  summonses  was  served  on 
the  respondent  personally  on  the  same  day, 
viz.,  November  26th,  1902,  together  with  a 
copy  of  the  certificate  of  the  analyst  dated 
November  12th,  1902. 

On  the  case  coming  on  for  hearing  on 
December  10th,  1902,  it  was  objected  on 
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behalf  of  the  respondent  that  the  require- 
ments of  s.  19  (2)  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  had  not  been  complied 
vrith,  as  fourteen  clear  da>js  must  elapse 
between  the  day  of  the  service  of  the  sum- 
mons and  the  day  of  the  return  thereof; 
that  as  the  return  day  was  f»nly  the  four- 
teenth day  from  the  date  of  service,  the 
summons  had  been  made  returnable  in  less 
time  than  fourteen  days  from  the  day  of 
service  ;  and  that  the  rule  for  the  compu- 
tation of  time  was  the  same  in  criminal  as 
in  civil  cases. 

The  following  cases  were  referred  to,  viz. : 
jR.  V.  Aberdare  (1850),  14  Q.  B.  854 ;  B.  v. 
Shropshire  (IHZS\  8  A.  &  E.  173  ;  Mitchell  v. 
Foster  (1840),  12  A.  &  E.  472  ;  Be  Railway 
Sleepers  Supply  Co.  (1885),  29  Ch.  D.  204  ; 
Radcliffe  v.  Bartholomew  (1892),  1  Q.  B. 
161 ;  56  J.  P.  262  ;  and  Be  JVorth  ;  Ex  parte 
Haduch  (1895),  2  Q.  B.  264  ;  59  J.  P.  724. 

For  the  appellant  it  'was  contended  that 
the  section  nad  been  complied  with,  and 
that  the  fourteen  days  should  be  reckoned 
exclusively  of  the  service  day  and  inclu- 
sively of  the  return  day, 'and  Frew  v.  Morris 
(1897),  24  Ct.  Sess.  Cas.  (J.C),  4th  ser.,  50 ; 
34  Sc.  L.  R.  527,  was  referred  to. 

The  justices  sustained  the  objection  and 
dismissed  the  summons. 

By  s.  19  (2)  of  the  Sale  of  Food  and 
Druids  Act  1899  :  In  any  prosecution  under 
the  Sale  of  Food  and  Drugs  Acts  the  sum- 
mons shall  state  particulars  of  the  offence 
or  offences  alleged,  and  also  the  name  of 
the  prosecutor,  and  shall  not  be  made  re- 
turnable in  less  time  than  fourteen  days 
from  the  day  on  which  it  is  served,  and 
there  must  be  served  therewith  a  copy  of 
any  analyst's  certificate  obtained  on  behalf 
of  the  prosecutor. 

W.  W,  Ma^ckenziej  for  the  appellant.— 
This  is  an  appeal  as  to  the  meaning  of 
8.  19  (2)  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  which  enacts  that  a  summons 
under  those  statutes  shall  not  be  made  re- 
turnable in  less  time  than  fourteen  days 
from  the  day  on  which  it  m  served.  It  was 
decided  by  the  justices  that  the  summons 
in  this  case  was  made  returnable  too  soon, 
but  that  decision  is  contrary  to  the  fixea 
practice  of  the  High  Court,  which  has 
existed  for  over  fifty  years,  that  where  any 
period  of  time  is  mentioned  in  a  statute, 
and  it  is  not  stated  that  it  is  clear  davs,  the 
first  day  is  excluded  and  the  last  day  in- 
cluded. He  cited  Encyclopoedia  of  the 
Laws  of  England,  vol.  12,  p.  15^  tit. 
"Time";  Rules  of  the  Supreme  Court, 
O.  LXIV.  r.  12 ;  Annual  Practice  (1903), 


67  J.  P.  363. 

vol.  1,  pp.  886,  887.  The  same  rule  prevails 
in  the  bankruptcy  Court  and  the  County 
Court.  In  Badcliffe  v.  Bartholomew.  [1892] 
1  Q.  B.  161 ;  56  J.  P.  262,  it  was  held  that 
the  day  on  which  the  alleged  offence  was 
committed  was  to  be  excluded  from  the 
calendar  month  within  which  complaint 
had  to  be  made.  Wills,  J.,  in  his  judg- 
ment in  that  case^  pointed  out  that  the  rule 
applied  to  both  civil  and  criminal  cases, 
and  that  great  mischief  might  arise,  and 
certainly  would  arise,  from  altering  the 
canon  of  construction  of  the  same  words  ac- 
cording to  the  subject  matter  with  which 
they  dealt.  The  case  of  Be  Bailway 
Sleepers  Supply  Co,  (1885),  29  Ch.  D.  204, 
seems  against  the  argument  of  the  appel- 
lant, for  there  it  was  held  that  an  interval 
of  "not  less  than  fourteen  days,"  which, 
under  s.  51  of  the  Companies  Act,  1862,  is 
to  elapse  between  the  meeting  passing  and 
confirming  a  special  resolution  of  a  com- 
imny,  must  be  fourteen  clear  days  exclusive 
of  the  days  of  meeting,  but  that  case  does 
not  apply,  as  it  applies  to  company  law, 
and  is  not  dealing  with  the  practice  of  the 
courts.  There  is  also  another  case  of 
Chambers  v.  Smith  (1843),  12  M.  &  W.  2, 
that  the  words  in  s.  3  of  the  Uniformity  of 
Process  Act  (2  &  3  Will.  4,  c.  39) :  "Every 
writ  shall  be  made  returnable  on  some  day 
in  term  being  not  less  than  fifteen  days 
after  the  *  teste*  thereof"  meant  fifteen  clear 
days  because  of  the  special  circumstances  of 
the  case.  That  decision  is  now  contrary  to 
the  practice  of  the  courts. 

Woodcocky  for  the  respondent — It  is 
agreed  that  the  practice  of  the  court  is  as 
stated  in  the  argument  for  the  appellaiit, 
but  there  are  in  this  section  words  which 
clearly  show  that  fourteen  clear  days  were 
intended,  though  the  words  "clear  days" 
are  not  used.  "Not  less  than  fourteen 
days  "  must  mean  fourteen  clear  days.  He 
cited  Wilkinson  v.  Gaston  (1846),  9  Q.  B. 
137. 

[He  was  stopped.] 

Lord  Alverstone,  J.— The  real  difficulty 
in  this  case  is  not  the  application  of  any 
general  principle  but  to  say  exactly  what 
Qie  words  mean.  If  the  words  "clear 
days  "  had  been  put  in  the  statute  the  sum- 
mons was  returnable  too  soon.  Mr.  Wood- 
cock admits  that  if  the  computation  was  to 
be  on  the  basis  of  a  High  Court  compu- 
tation the  summons  was  returnable  too 
soon.  Now  in  this  case  the  words  are 
"  shall  not  be  made  returnable  in  less  time 
than  fourteen  days  from  the  day  on  which 
it  was  served."    That  seems  to  me  to  point 
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to  the  same  sort  of  limit  as  would  be  im- 
posed if  the  words  "clear  days"  were  in. 
There  must  be  an  interval  of  not  less  than 
fourteen  days  between  the  date  of  the  ser- 
vice or  the  date  of  the  summons  if  the 
summons  is  served  on  the  same  day  and  its 
being  returned.  Therefore,  I  think,  it  points 
to  that  fourteen  days  being  counted,  in- 
cluding the  last  day  as  one  of  the  fourteen, 
and  not  allowing  that  day  to  be  excluded. 
There  should  be  fourteen  whole  days  be- 
tween the  day  of  service  and  return.  I 
think,  therefore,  the  decision  of  the  magis- 
trates is  right. 

Channell,  J.-— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Shaw,  Fox  cfe 
Higginson,  for  Harcourt  E.  Clare,  Preston. 

Solicitors  for  the  respondent :  White  cfc 
Leonard,  for  Hartley  «k  Sons,  Rochdale. 
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Licensing  Act« — Sale  of  intoxicating  liouor 
to  children— Barman  knowingly  selling 
to  child  —  Express  orders  of  license 
holder  to  the  contrary — No  knowledge 
on  part  of  license  holder — Liability  of 
license  holder  for  act  of  barman  — 
License  holder  in  charge  of  the  premises 
— Intoxicating  Liquors  (Sale  to  Child- 
ren) Act,  1901  (1  Edw.  7,  c.  27),  s.  2. 

A  barnian,  toitkmit  the  knowledge  of  the 
license  holder  {toho  tvas  in  charge  of  the 
jrremises  and  sennng  in  another  bar  at 
the  time),  and  contrary  to  his  express 
orders,  and  to  a  notice  disjdayed  in  the 
bar,  sold  to  a  child  intoxicating  liquor 
in  a  vessel  not  juroperly  corked  and 
sealed. 

Held,  that  the  license  holder  conld  not  be 
convicted  of  knowingly  selling  or 
delivering  or  allotvinfjf  any  person  to 
sell  or  deliver  intoxicating  liquor  in 
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cofitravention  of  s.  2  of  the  Intoxicating 
Liquors  {Sale  to  Children)  Act,  1901 
(1  Edw.  7,  c.  27),  s,  2. 

Case  stated  by  G.  Paul  Taylor,  Esq.,  one 
of  the  magistrates  of  the  police  courts  of 
the  metropolis  sitting  at  the  Southwark 
Police  Court. 

On  July  17th,  1902,  an  information  was 
laid  by  Jonn  Nolloth  (hereinafter  called  the 
respondent),  against  Alfred  Eraary  (herein- 
after called  the  appellant),  under  s.  2  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act, 
1901  a  Edw.  7,  c.  27),  for  that  he,  the  said 
Alfrea  Emary,  being  a  person  licensed  by 
the  justices  for  the  retail  sale  of  intoxicating 
liquor,  within  the  meaning  of  the  Licensing 
Acts,  1872  and  1874,  did,  on  July  13th, 
1902,  at  his  licensed  premises  known  as  the 
Spa  Tavern  public  house.  Spa  Road, 
Bermondsey,  unlawfully  and  knowingly 
allow  a  certain  person,  to  wit,  James  Barnes, 
to  sell  intoxicating  li<][uor  for  consumption 
off  the  premises  to  Alice  Bastard,  a  person 
under  tne  age  of  fourteen  years,  in  a  vessel 
which  was  not  corked  and  sealed,  and  which 
contained  not  less  than  one  reputed  pint. 

A  summons  was  issued  a^nst  the  said 
appellant  upon  the  said  information  so  laid 
as  aforesaid,  requiring;  the  said  appellant  to 
appear  at  the  said  police  court  on  Saturday, 
July  28th,  1902,  to  answer  the  matter  of 
the  said  charge,  on  which  date  the  said 
information  was  heard  by  me,  and  I  found 
the  appellant  guilty  of  the  said  offence. 

Ujpon  the  hearing  of  the  said  information 
the  following  facts  were  proved  : 

At  1.30  p.m.  on  Sunday,  July  13th,  1902, 
one  Alice  Bastard,  a  child  ag^  nine  years, 
entv,*ied  the  appellant's  premises,  the  Spa 
Tavern  aforesaid,  and  placed  upon  tne 
counter  ir.  the  bar  an  empty  bottle  and  lirf. 
to  pay  for  a  pint  of  porter.  The  said  bar 
was  crowded  with  customers  at  the  time. 
The  appellant,  who  was  then  himself  in 
charge  of  the  said  licensed  premises,  was 
present  in  another  part  of  the  bar,  but  did 
not  see  the  said  child  and  had  no  knowledge 
of  any  intoxicating  liquor  being  sold  to 
her. 

One  James  Barnes,  a  barman  employed 
oy  the  appellant,  filled  the  said  bottle  with 
porter  and  returned  it  to  the  counter  from 
whence  it  was  taken  away  by  the  said 
Alice  Bastard. 

The  said  bottle  was  neither  corked  nor 
sealed. 

The  bottle  in  which  the  said'  porter  was 
supplied  had  the  appearance  of  having  been 
sealed  on  a  previous  occasion,  and  it  was 
proved  before   me   that   on   all    previous 
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occasions  upon  which  the  said  child  had 
been  served  with  intoxicating  liquors  at  the 
said  Spa  Tavem,  she  had  been  so  served 
in  bottles  corked  and  sealed. 

The  appellant  kept  posted  up  in  a  con- 
spicuous place  in  the  aforesaid  bar  a  notice 
in  the  terms  following : 


"  Notice  to  Employees. 

"Every  servant  employed  at  this  establish- 
ment is  expressly  forbidden  to  supply  any 
intoxicating  liquors  either  for  consumptiou 
on  or  off  tne  premises  to  any  child  who 
is  in  his  or  her  opinion  under  fourteen  years 
of  age,  except  in  sealed  and  corked  bottles 
containing  not  less  than  one  pint." 

Prior  to  the  sale  complained  of^  the  appel- 
lant had  given  express  instnictions  to  the 
said  James  Barnes  similar  to  the  directions 
contained  in  the  notice,  and  had  required 
him  to  observe  and  obe^  the  same. 

I  found  that  the  said  James  Barnes,  in 
serving  the  said  Alice  Bastard,  was  acting 
within  the  general  scope  of  his  employment 
as  the  appellant's  barman,  and  I  further 
found  as  a  fact  that  the  said  James  Barnes, 
in  breach  of  the  appellant's  express  orders, 
and  without  his  knowledge,  had  knowingly 
sold  at  the  said  Spa  Tavern,  on  the  said  July 
13th,  1902,  the  said  one  pint  of  porter  for  con- 
sumption off  the  premises  to  a  person  under 
the  age  of  fourteen  years,  to  wit,  the  said 
Alice  Bastard,  in  a  vessel  neither  corked  nor 
sealed,  and  which  contained  not  less  than 
one  reputed  pint,  and  I  was  also  satisfied 
that  the  appellant  had  not  connived  at  the 
said  sale. 

On  behalf  of  the  appellant  it  was  con- 
tended before  me  that  the  appellant  had 
adopted  all  reasonable  means  to  prevent 
sales  taking  place  upon  his  premises  in  con- 
travention of  the  Intoxicating  Liquors 
(Sale  to  Children)  Act,  1901,  and  that  the 
sale  complained  of  had  been  effected  while 
the  appellant  was  himself  in  charge  of  the 
house,  without  his  knowledge,  and  in 
disobedience  to  his  express  .orders  and 
directions,  by  an  employee  to  whom  the 
appellant  had  not  delegated  the  charge  or 
superintendence  of  the  licensed  premises, 
and  that  accordingly  he  could  not  be  con- 
victed of  the  offence  with  which  he  was 
charged. 

I  was  of  opinion  that  this  contention  was 
not  well  founded  in  law,  and  that  the 
api)ellant  was  liable  under  the  statute  under 
n^ich  he  was  charged  for  anv  act  done 
in  contravention  thereof  upon  his  licensed 
premises  by  his  servant,  provided  such  act 
was  within  the  general  scope  of  his  employ- 
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ment,  and  that  the  circumstance  that  such 
servant  acted  without  the  appellant's 
knowledge  and  in  disobedience  to  nis  orders 
afforded  no  ground  of  defence. 

The  question  for  the  opinion  of  the  court 
is,  whether  I  was  right  in  law  in  so 
holding. 

George  Paul  Taylor. 

The  Intoxicating  Liquors  (Sale  to  Chil- 
dren) Act,  1901  (1  Edw.  7,  c.  27),  s.  2, 
provides :  "  Every  holder  of  a  license  who 
knowingly  sells  or  delivers  or  allows  any 
person  to  sell  or  deliver,  save  at  the 
residence  or  working  place  ot  the  purchaser, 
any  description  of  intoxicating  liquor  to  any 
person  under  the  age  of  fourteen  years  for 
consumption  by  any  person  on  or  off  the 
premises,  excepting  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked 
and  sealed  vessels  in  quantities  not  less 
than  one  reputed  pint  for  consumption  off 
the  premises  only,  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  the 
nrst  offence  and  not  exceeding  five  pounds 
for  any  subsequent  offence." 

DanckwertSy     K.C.     (with    him    Bruce 
fVUltanison\  for  the  appellant.~The  ques- 
tion in^  this  case  is  whether   the    license 
holder  is  to  be  held  liable  for  an  act  done 
by  his  servant,  done  moreover  in  disobe- 
dience to  the  express  orders  of  his  master, 
the   appellant,  and  in  contravention  of  a 
notice  put  up  in  the  bar  to  that  effect. 
That   depends  upon  the  construction  put 
upon  s.  2  of  the  Intoxicating  Liquors  (^e 
to  Children)  Act,   1901.     It  is  submitted 
that  the  word  "  knowingly "  governs  the 
whole  section,  and.  therefore,    unless    the 
master  is  aware  oi  what  his  servant  does, 
he  cannot  be  punished.    There  is  a  similar 
expression  in  s.   13  of  the  Licensing  Act, 
1872(35  <k36  Vict.  c.  94),  only  the  words  are 
not  so  strong  as  in  the  present  case,  viz., 
"  If  any  licensed  person  *  permits '  drunken- 
ness on  his  premises,"  etc.,  and  it  has  been 
held  that  a  Ucensed  person  cannot  be  con- 
victed of  "  permitting  "  drunkenness  in  the 
absence  of  any  knowledge,  connivance  or 
carelessness  on  his  part.    [He  referred  to 
Cundy  v.  Lecocq  (1884),  13  Q.  B.  D.  207 ; 
48  J.  P.  599.]    It  was  held  in  Somerset  v. 
Hart  (1884),  12  Q.  B.  D.  360 ;  48  J.  P.  327, 
that  where  all  that  was  shown  was  that  the 
potman,    who    was    not   proved    to  be  in 
charge,  saw^  some  gambling  and  did  nothing 
to  prevent  it,  and  the  master  was  in  another 
part  of  the  building,  and  knew  nothing  what- 
ever about   the  matter,  and    the  justices 
refused  to  convict,  that  they  were  right  in 
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doing  so.  [He  also  referred  to  Cartman  v. 
Canivii98toner8o/Foltcey[\Sd6]  1  Q.  B.  656 ; 
60  J.  P.  367 ;  and  Worth  v.  Brown  (1896), 
62  J.  P.  658.]  These  cases  do  not  conflict 
with  Somerset  v.  Hart,  supra.  For  if  it  be 
proved  that  neither  the  licensee  nor  the 
person  in  charge  at  the  time  knew  the  man 
was  drunk,  the  licensee  cannot  be  convicted 
—a  man  cannot  "  permit "  a  thing  unless  he 
knows  of  its  existence.  In  CartniarCs  Com, 
the  barman,  as  representing  the  licensee, 
knew  the  man  was  drunk,  and  the  same  w  as 
the  case  with  the  barmaid  in  Worth  v. 
Bi^vm^  supra.  The  barman  in  this  case  had 
not  been  left  in  charge  of  the  bar  by  the 
appellant,  as  then  the  appellant  mi^nt  be 
responsible,  but  the  appellant  was  himself 
serving  in  another  part  of  the  bar. 

Macmorrariy  K.C.  (with  him  A,  Gill),  for 
the  re.spondent. — The  word  of  the  Act 
**  allow  ''^is  equal  to  the  word  "  permit "  used 
in  the  Licensing  Act,  1872,  and  involves 
knowledge.  Somerset  v.  Hart,  supra,  was 
decided  under  s.  17,  which  is  a  section  which 
forbids  any  licensed  person  to  "suffer" 
garoinff  or  any  unlawful  game  to  be 
carrieof  on  on  his  premises.  Noav  under 
s.  13  there  are  two  offences,  (1)  permitting 
drunkenness,  and  (2)  serving  a  drunken 
person  with  liquor.  This  last  is  absolutely 
prohibited,  and  knowledge  is  not  material 
on  behalf  of  the  licensed  person.  He  is  to 
be  convicted,  if  the  facts  warrant  it,  whether 
he  knew  or  did  not  know  that  intoxicating 
liquor  was  sold  to  a  drunken  person  on 
his  premises.  [He  referred  to  Bosley  v. 
Davies  (1875),  1  Q.  B.  D.  84 ;  40  J.  P.  550. 
as  to  the  circumstances  in  which  actual 
knowledge  of  the  licensed  person  is  not 
material  to  constitute  the  offence.]  There 
can  be  "constructive  knowledge"  in  such 
cases.  In  Cartman  v.  Commissioner  of 
Police^  sujtra,  Lord  Russell,  C.J..  says : 
"  There  can  be  no  question  as  to  the  ooject  of 
this  section"  (s.  13  of  the  Licensing  Act 
1872) ;  "it  was  intended  in  the  interests  of 
public  order  to  prevent  the  sale  of  intoxi- 
cating liquors  to  drunken  persons.  It  must 
be  remembered  that  the  persons  alone  from 
whoni  intoxicating  liquors  can  be  obtained 
are  licensed  persons  ;  how  do  they  carry 
on  their  business  1  From  the  nature  of  the 
case  it  must  largely  be  carried  on  by  others 
on  their  behalf.  It  is  true  that  sometimes 
the  licensee  keeps  in  his  own  hands  the 
direct  control  over  his  own  business,  but  in 
the  great  nifiyority  of  cases  it  is  not  so,  tlie 
actual  direct  control  being  deputed  to 
other  persons.  Are  the  licensees  in  these 
latter  cases  to  be  liable  under  this  section  for 
the  acts  of  others  ?  In  my  opinion  they  are, 
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subject  to  this  qualification  that  the  acts 
of  the  servant  must  be  within  the  scope 
of  his  emplovment.  The  scope  of  the 
manager's  authority  in  my  view  receives  its 
limitation  from  the  scope  of  his  employ- 
ment. Authority  is  given  him  to  do  all 
acts  within  the  scope  of  his  employment 
It  makes  no  difference  for  the  purpose  of 
this  section    that   the   licensee  lias  given 

Srivate  orders  to  his  mana^r  not  to  sell  to 
runken  persons ;  were  it  otherwise  the 
object  of  this  section  would  be  entirely 
defeated."  Worth  v.  Broum,  supra,  is  also 
another  case  of  "permitting  drunkenness." 
In  Bond  v.  Evans  (1888j>,  21  Q.  B.  D.  249  ; 
62  J.  P.  613,  where  a  siittle  alley  was  in 
charge  of  a  separate  attendant,  who  allowed 
gambling,  though  directed  generally  by  the 
license  holder  never  to  do  so.  the  license 
holder  was  held  to  be  rightly  convicted. 
In  the  present  case,  the  Act  is  clearly 
within  the  scope  of  the  barman's  employ- 
ment, and  though  the  licensed  person  was 
himself  in  charse  of  the  premises  the 
barman  was,  as  tne  facts  stated  in  the  case 
show,  in  charge  of  that  part  of  the  bar 
where  the  offence  was  committed,  and, 
therefore,  the  knowledge  of  the  barman  is 
the  knowledge  of  the  licensed  person  who 
can  be  convicted  under  the  circumstances  of 
this  case.  If  it  were  not  so,  the  section 
would  be  of  no  practical  use,  as  it  provides 
no  penalty  on  the  barman  to  deter  him  from 
committing  an  offence  under  the  Act 

DanckwertSy  K.C.,  in  reply. 

Lord  AlverstOnb,  C.  J.— I  am  of  opinion 
that  in  this  case  the  appeal  must  be  allowed. 
No  doubt  the  scope  and  object  of  the  Act 
was  to  prevent  tne  sale  of  intoxicating 
liquor  to  small  children,  unless  with  certain 
precautions.  I  am  not  aware  that  I  criticised 
the  language  of  this  Act  I  criticised  the 
effect  and  operation  of  it ;  but  that  is  a  very 
different  matter.  I  do  not  know  that  any- 
thing is  to  be  gained  by  criticising  the 
framing  of  Acts  of  Parliament,  except  by 
pointing  out  something  which  may  1^  to 
their  amendment  —  not  to  criticise  the 
people  who  did  it,  but  to  see  what  the  Act 
really  means.  Now,  if  this  is  a  criminal 
statute  for  this  purpose,  it  probably  was 
and  is  a  coius  omisstu  that  they  have  not 
included  the  sale  by  anv  person  on  licensed 
premises,  but  have  only  provided  for  the 
case  of  a  sale  by  a  holder  of  a  license.  In 
all  probability,  if  the  Act  is  to  have  the 
effect  that  is  aesired,  some  amendment  in 
order  to  include  a  sale  on  licensed  premises 
by  a  person  other  than  the  holder  of  the 
license  should  be  made.    We  have  to  con- 
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aider  whether,  under  the  circmnstances  of 
this  case,  the  holder  of  the  license  who  did 
not  know  of,  and  did  not  connive  at,  the 
offence,  and  has  not  delegated  his  authority, 
can  be  convicted.  Now  this  case,  which 
has  been  most  fairly  argued,  as  all  Mr. 
MacvuyrraTCs  cases  are,  has  proceeded  on 
the  basis  that  the  offence  imports  knowledge. 
The  words  are,  "knowingly  sells  or  delivers, 
or  allows,"  that  is  to  say,  knowingly  allows 
any  person  to  sell  or  deliver,  etc.  The 
whole  point  is,  whether  or    not    for   the 

Eurpose  of  this  particular  offence,  the 
nowledg[e  of  the  person  who  in  fact  sells, 
and  who  is  the  agent  of  the  license  holder,  is 
sufficient  to  render  the  license  holder  liable 
to  conviction.  Now  it  is  unnecessary  to  go 
through  all  those  cases  that  have  been  cited, 
and  I  do  not  think  I  should  serve  a  useful 
purpose  by  attempting  to  do  it,  but  there 
seem  to  be  derivable  from  them  two 
principles.  First,  if  the  act  is  prohibited 
m  itself,  the  knowledge  is  immaterial,  as, 
for  instance,  in  Brooks  v.  Mason,  67  J.  P.  47. 
That  was  the  case  about  the  bottle  not 
being,  in  fact,  sufficiently  corked,  but 
believed  to  be.  In  that  case  it  was 
attempted  to  be  argued  that  knowledge  was 
material,  and  it  was  held  that  it  was  not. 
Then,  secondly,  there  is  a  class  of  cases 
where  the  words  "knowingly  allows,  per- 
mits, or  suffers,"  have  been  used.  There 
knowledge  has  been  held  to  be  essential, 
but  it  has  also  been  held,  and  I  should  say 
rightly  held^  that  where  a  man  delegates  his 
own  authonty  and  puts  somebody  else  in 
charge,  and,  if  I  may  adopt  what  my  brother 
Channell  said,  "has  delegated  his  own 
power  to  prevent,"  actual  knowledge  in  the 
master  is  immaterial,  and  he  has  bicn  held 
to  permit  or  suffer  knowingly  though  the 
knowledge  is  not  his  but  his  servant's. 
That  seems  to  me  to  be  a  reasonable  and 
lo^cal  conclusion  so  as  to  prevent  the 
object  of  the  Act  of  Parliament  being 
defeated.  Now,  what  we  have  to  consider 
is,  what  is  to  be  the  decision  where,  under 
such  circumstances  as  appear  in  this  case, 
there  has  been  no  delegation  of  authority, 
and  the  license  holder  is  himself  at  the 
time  controlling  the  business,  and  has  given 
direct  instructions  to  his  servants  there  not 
to  infringe  the  Act,  and  has  shown  by  a 
public  notice  that  he  himself  is  not  going  to 
infringe  or  to  allow  anv  infringement  of 
the  Act.  Of  course,  if  there  has  been  dele- 
gation of  the  authority,  then  the  private 
prohibition,  as  has  been  pointed  out  in 
the  two  cases  to  which  Mr.  DanckwerU 
referred,  of  Commimcner  of  Police  v.  Cart- 
fium^  mpra^  and  Bo^  v.  Mvans,  supruy  may 
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become  immaterial.  I  think,  having  regard 
to  the  particular  facts  of  the  case  before  us, 
I  mean  the  facts  of  the  man  in  char^ 
keeping  control  and  not  delegating  his 
autnonty,  and  of  one  of  his  servants  break- 
ing his  orders,  there  has  been  no  commission 
of  any  offence  by  the  license  holder.  In 
order  to  cure  that  particular  blot,  the  Act, 
if  desirable,  could  oe  amended  by  making 
a  person  wno  knowingly  sells  on  licensed 

g remises,  though  he  is  not  the  license 
older,  subject  to  the  provisions  of  the  Act. 
I  am,  therefore,  of  opinion  that  the  appeal 
should  be  allowed,  and  the  conviction 
quashed. 

Channell,  J.— I  am  of  the  same  opinion, 
and  for  the  same  reasons. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Maitlands, 
Peckham  &  Co. 

Solicitors  for  the  respondent :  Wontner  <k 
Sons. 
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June  30th,  1903. 

(Before  Lord  Alverstone,  L.C.J.,  Wilm 
and  Channell,  JJ.) 

Keslake  V,  The  Board  of  Trade. 

Merchant  shipping— Sections  221, 232  of  the 
Merchant  Shipping  Act,  1894— Deser- 
tion —  Forfeiture  —  Compensation  and 
penalty— Private  arrangement  to  take 
compensation  without  proceeding  for 
peniQty. 

A  forfeiture  for  desertion  of  any  part  of  a 
seaman^s  wages  must  be  detepnined  by 
a  court  of  comj)etent  jurisdiction  ana 
cannot  be  the  subject  of  private  ammge- 
ment  between  owner  and  seaman, 

A  seaman,  M,,  signed  an  agreement  to  serve 
an  the  S,  a^  Jirenian  far  a  voyage  from 
Liverpool  to  the  River  Plate  and  back. 
At  Buenos  Ayres  M,  descried  ike  S,,  and 
the  ship^s  owners  were  pnt  to  the  expense 
of  15«,  2d,  in  obtaining  a  substitute  for 
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the  return  voyage,  M,  subsequently 
signed  an  agreement  at  Buenos  Ayres 
to  serve  a«  fireman  on  the  U,  0.  on  the 
homeward  voyage.  When  the  U.  G. 
arrived  at  the  West  India  Docksj  her 
master^  K,y  received  a  letter  from,  the 
Shipping  Federation  {of  which  the 
oumers  of  the  S,  and  of  the  U.  0.  were 
members).  This  letter,  after  referring 
to  s,  221  of  the  Merchant  Shijyptng  Acty 
1894,  aivd  stating  that  it  tvas  the  inten- 
tion of  the  owners  of  the  S,  to  prosecute^ 
if  necessary,  to  enforce  the  penalty  for 
desertion,  requested  K,  to  obtain  M^s 
voluntary  consent  to  a  deduction  from 
his  UHiges  on  the  U.  G,  of  15«.  3c?.  (or  the 
balance  over  £2  if  the  wcLges  did  not 
amount  to  £2  15«.  3d.  or  more).  The 
letter  stated  that  the  deduction  ^^vhis 
suggested  in  the  interest  of  the  seanian 
to  save  the  cost  and  delay  of  litigation.^ 
If  the  seaman  refused  his  OMent,  the 
entire  wa^ges  were  to  be  stopped.  The 
letter  was  read  over  to  M.,  who  then 
signed  an  authority  that  \bs.  Sd.  should 
be  deducted  from  His  vniges  on  the  U.  G., 
and  accordingly,  on  M.^s  wages  account, 
as  prescribed  hy  tKe  Board  of  Trade 
wnaer  the  heading  of  ^^  other  deduc- 
tions," UHis  tvritten  *^  deducted  by  your 


authority  lbs.  3d."  At  the  shipping 
office,  when  K.  vhis  paying  off  m.,  and 
me  other  itiemhers  of  the  crew  of  the 
U.  G.  in  accordance  with  s.  131  of  the 
Act,  the  Mercantile  Marine  superinten- 
dent read  over  s.  221  (l)  of  the  Merchant 
Shipjnng  Act,  1894^  and  refused  to 
allow  MJs  wages  with  the  said  deduc- 
tiofi  to  be  paid  "  through  him  or  in  his 
presence."  After  the  suj)erintendent  had 
left  the  office,  K.  paid  M.  his  wages  less 
the  deduction  of  lbs.  3d.  K.  was  con- 
victed by  a  magistrate  wnder  s.  131  of 
the  said  Act,  who  held  that  a  forfeiture 
for  desertion  of  any  part  of  a  seaman^s 
wages  must  be  determined  by  a  court  of 
conimtent  jurisdiction  in  accordance 
with  the  jrrwnsionsqf  ss.  221  anc?232  of  the 
Merchant  Shipping  Act,  1894,  that  it 
could  not  be  the  sv^ect  of  private 
arrangement,  and  that  the  deduction  of 
lbs.  3d.  from  the  seaman^ s  wa/ies  was 
illegal,  and  he  agreed  vrith  the  view 
taken  by  the  suj)erintendent  of  the 
Mercantile  Marine. 

Held,  on  a  case  stated,  that  the  magistrate 
was  right  for  the  reason  he  had  given, 
and  that  as  the  object  of  the  arrangement 
between  K.  and  M.  was  to  place  the 
seaman  in  a   different  j^^i^ion  with 
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regard  to  ss.  221  and  232  of  the  Act 
and  to  deal  with  the  seaman*s  HahUities 
under  the  forfeiture  without  the  sanction 
of  the  court,  the  superintendent  was 
right  in  refusing  to  allow  M.*s  wages 
less  the  deduction  to  be  paid  through 
him  or  in  his  presence.  The  conviction 
of  K.  would  therefore  stand. 

Case  stated  by  one  of  his  Migesty's 
metropolitan  police  ma^strates. 

On  Thursday,  December  16th,  1902,  an 
information  Avas  laid  by  the  solicitor  to  and 
on  behalf  of  the  Board  of  Trade  (herein- 
after called  the  respondents),  against  Walter 
Keslake  (hereinafter  called  the  appellant), 
master  ot  the  foreign-going  British  steam- 
ship "Urmston  Grange."  then  lying  in  the 
West  India  Dock,  for  that  the  saia  Walter 
Keslake  did,  on  December  11th,  1902,  at  the 
Mercantile  Marine  Office,  133,  East  India 
Dock  Road,  Poplar,  E.,  unlawfully  pay  the 
wages  of  Charles  Mellen,  late  fireman  of 
the  said  steamship,  otherwise  than  through 
or  in  the  presence  of  the  Superintendent  of 
the  Mercantile  Marine,  contrary  to  the 
statute  in  such  case  made  and  provided — 
the  Merchant  Shipping  Act,  1894  (57  k 
68  Vict.  c.  60),  s.  131. 

The  said  cause  was  heard  and  determined 
by  me,  the  said  parties  being  respectively 
represented  by  counsel,  and  upon  such  hear- 
ing the  appellant  was  duly  convicted  before 
me  of  the  said  offence,  and  I  adjudged  the 
appellant  for  the  said  offence  to  forfeit  and 
pay  the  penalty  of  the  sum  of  one  shilling, 
and  also  to  pay  to  the  said  respondents  the 
sum  of  £7  Is.  for  their  costs  on  that  behalf, 
but  agreed  to  state  the  following  case.  Ana 
upon  the  hearing  of  the  said  application, 
I  found  the  following  facts : 

1.  Charles  Mellen,  mentioned  in  the  infor- 
mation, signed  an  agreement  as  provided 
by  67  &  58  Vict.  c.  60,  s.  115,  to  serve  as 
a  fireman  on  board  the  foreign-goins  British 
steamship  "  Saxony,"  owned  by  D.  Maclvor, 
Sons  k  Co.,  of  IdverpooL  on  June  14th, 
1902,  for  a  voyage  from  Liverpool  to  the 
River  Plate  and  back  for  a  period  not  exceed- 
ing twelve  months  at  the  rate  of  £4  per 
month  wages.  The  said  Charles  Mellen 
received  in  advance  the  sum  of  £3  10<.  On 
July  15th,  1902,  after  the  arrival  of  the 
**  Saxony "  at  Buenos  Ayres,  in  the  River 
Plate,  on  the  voyage  contemplated  in  the 
said  agreement,  and  before  she  sailed  thence, 
the  said  Charles  Mellen,  in  breach  of  the 
said  agreement,  went  ashore  and  deserted 
the  "  Saxony,"  and  failed  to  serve  on  board 
during  her  passage  from  Buenos  Ayres  to 
Liverpool.    In  consequence  of  such  breach 
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of  agreement,  the  master  of  the  "Saxony" 
wajB  compelled,  for  the  safe  and  proper 
working  of  the  vessel,  to  en^^age  a  fireman 
as  substitute,  to  whom  he  paid  wages  at  the 
rate  of  £4  lOs,  per  month.  This  was  the  rate 
then  prevailing  at  the  port.  By  reason  of 
this  breach,  the  owners  of  the  "Saxony" 
incurred  a  loss  of  15«.  3d. 

2.  On  October  21st,  1902,  the  said  Charles 
Mellen,  being  still  at  Buenos  Ayres,  signed 
an  a^eement  as  fireman  on  board  the 
British  foreign  -  going  ship  "Urmston 
Grange"  at  Buenos  Ayres  at  £4  10«.  per 
month.  On  December  7th,  1902,  the 
"  Urmston  Orange  "  arrived  at  the  West 
India  Docks,  London. 

3.  On  her  arrival,  the  appellant  received 
intimation  by  means  of  a  letter  which  is 
annexed  (marked  B.)  hereto,  and  is  to  be 
taken  as  part  of  this  casc^  addressed  to  him 
from  the  office  of  the  Shipping  Federation, 
Limited  (of  which  the  owners  of  the 
"  Saxony  "  jare  members),  of  the  said  Charles 
Mellen's  desertion  and  of  the  loss  which  the 
owners  of  the  "  Saxony "  had  thereby  sus- 
tained. The  said  letter  was  put  before 
Charles  Mellen  on  board  the  "Urmston 
Grange,"  and  was  read  over  and  thoroughly 
explained  to  him  on  behalf  of  the  owners  of 
the  "Saxony"  by  the  chief  ofiicer  of  the 
"  Urmston  (Grange  "  in  the  presence  of  the 
second  officer.  Charles  Meilen,  who  is  a 
man  of  fair  education,  read  over  the  said 
letter  and  thoroughly  understood  the  terms 
thereof. 

4.  Charles  Mellen  then  agreed  to  I6s,  M., 
the  amount  of  the  loss  incurred  bv  the 
owners  of  the  "Saxony,"  being  deducted 
from  his  wages  earned  on  board  the 
"Urmston  Grange,"  and  signed  a  form  of 
authority  which  had  also  been  read  to  him 
and  which  he  thoroughly  understood.  This 
form  is  annexed  hereto  (marked  B.)  and 
is  to  form  part  of  this  case. 

5.  In  consequence  of  the  said  agreement 
and  authority,  the  appellant  entered  in  the 
account  of  wages  on  the  form  approved  by 
the  Board  of  Trade  (which  is  hereunto 
annexed  marked  A)  under  the  heading 
"other  deductions,"  the  words  following; 
"  deducted  by  your  authority,  15«.  3<;?.,"  and 
handed  the  said  account  of  wages  to  Charles 
Mellen  in  pursuance  of  s.  132  of  the  Mer- 
chant Shipping  Act,  1894,  who  raised  no 
objection  tnereto. 

6.  On  December  11th,  1902,  the  appellant 
attended  at  the  shipping  ofiice  for  the 
purpose  of  paying  off  Charles  Mellen  and 
the  other  members  of  the  crew  of  the 
"Urmston  Grange"  in  accordance  with 
s.  131  of  the  Merchant  Shipping  Act,  and 
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Charles  Mellen  likewise  attended.  The 
ai)pellant  was  then  and  there  ready  and 
willing  to  pay  to  Charles  Mellen  his  due 
wages  less  lbs,  3c?.  in  the  presence  of  the 
Mercantile  Marine  superintendent,  and  the 
said  Mellen  was  ready  and  willing  to  receive 
the  same  in  like  manner.  The  superinten- 
dent then  read  to  the  appellant  sub-s,  (1)  of 
s.  221  of  the  Merchant  Shipping  Act,  1894, 
and  expressed  his  view  as  he  had  done  on  a 
previous  occasion,  that  the  deduction  of  the 
said  15<.  M,  from  the  wages  of  the  said 
Charles  Mellen  was  not  legally  made,  and 
refused  to  accept  the  said  wages  with  the 
deduction  aforesaid,  or  to  allow  them  to  be 
paid  to  the  said  Charles  Mellen  in  his 
presence.  The  appellant  then  asked  to 
see  the  articles  of  the  "  Urmston  Gran^," 
which  were  accordingly  supplied  to  him, 
and  the  superintendent  then  left  the  ofiice 
where  the  interview  had  taken  place,  and 
the  appellant,  while  still  in  the  office,  but  in 
the  ateence  of  the  superintendent,  then  paid 
the  bEilance  shown  by  the  said  account  of 
wages  to  be  due  after  deduction  of 
the  sum  of  lbs,  Zd,  to  Charles  Mellen, 
and  the  said  Charles  Mellen  thereupon 
signed  the  account  of  wages  aforesaid  and 
signed  a  release  upon  the  ship's  articles  of 
agreement. 

It  was  contended  by  counsel  on  behalf  of 
the  respondents  that  it  was  not  competent 
for  the  appellant  to  deduct  the  said  sum  of 
15«.  3c?.  from  the  wa^  of  the  said  Charles 
Mellen,  even  with  his  consent,  as  compensa- 
tion to  the  owners  of  the  "Saxony"  on 
account  of  his  desertion  from  that  vessel, 
for  that  such  deduction  could  only  be  made 
by  a  court  of  summary  jurisdiction  for  a 
forfeiture  of  wages  on  the  offence  of  deser- 
tion having  b€«n  proved  according  to  the 
true  constructions  of  the  provisions  of 
ss.  221,  232  (1)  of  the  Merchant  Shipping 
Act,  1894. 

It  was  further  contended  that  before  any 
sum  could  be  deducted  from  a  seaman's 
wages  in  respect  of  desertion  : 

(1)  The  seaman  must  be  proceeded  against 
summarily. 

(2)  That  he  must  be  convicted  of  the 
offence  of  desertion. 

(3)  That  a  forfeiture  of  wages  must  be 
decreed  by  the  court. 

(4)  That  a  quantum  of  forfeiture  of  wa(^s 
as  compensation  in  respect  of  the  desertion 
must  also  be  decreed. 

It  was  also  contended  that  in  deducting 
the  sum  of  15«.  3c?.  from  the  wages  of  the 
said  Charles  Mellen,  the  appellant  wa.^ 
attempting  to  usurp  the  functions  of  a 
court  of  summary  jurisdiction  as  defined  by 
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the  legislature,  and  that  therefore  the  super- 
intendent was  right  in  refusing  to  accept 
the  said  wages  on  behalf  of  the  said  Charles 
Mellen  or  allow  them  to  be  paid  to  the 
same  in  his  presence,  and  that  as  the  apel- 
lant  paid  the  said  wages  in  the  absence  of 
the  superintendent  he  ought  to  be  con- 
victed of  the  offence  alleged  in  the  in- 
formation. 

Counsel  on  behalf  of  the  appellant  con- 
tended that : 

(a)  Charles  Mellen  by  deserting  the 
^*  Saxony  "  committed  a  breach  of  his  agree- 
ment with  the  owners  of  that  vessel,  and  put 
them  to  direct  expense  amounting  to  15«.  3df., 
which  by  s.  226  of  the  Merchant  Shipping 
Act,  1894,  they  were  entitled  to  recover  by 
civil  procedure. 

(h)  The  owners  of  the  "Saxony"  were  en- 
titled to  compromise  their  right  of  action 
and  did  so  by  the  agreement  concluded  as 
above  stated  between  the  master  of  the 
"Urmston  Grange,"  acting  on  their  behalf, 
and  Mellen. 

(c)  The  right  of  the  Board  of  Trade,  if 
any,  to  take  proceedings  against  Mellen 
under  s.  221  of  the  said  Act  for  an  offence 
under  that  Act  was  not  prejudiced  by  such 
agreement. 

(d)  A  full  and  tme  account  of  the  sea 
man's  wages  in  the  form  approved  by  the 
Board  of  Trade  had  been  delivered  to  the 
seaman  as  required  by  the  said  Act 

(e)  The  deduction  of  lbs.  dc?.  as  shown  on 
the  said  account  was  a  proper  and  lawful 
deduction  and  not  contrary  to  the  provisions 
of  the  said  Act. 

(f )  The  appellant  was  readv  and  willing 
to  pay  off  the  said  Charles  Mellen  in  manner 
provided  by  the  said  Act,  but  was  prevented 
from  doing  so  by  the  absence  of  the  super- 
intendent, who  improperly  withdrew  his 
presence. 

(g)  By  reason  of  the  premises  the  sum- 
mons ought  to  be  dismissed. 

I  was  of  the  opinion  that  a  forfeiture  for 
desertion  of  any  part  of  a  seaman's  wages 
must  be  determined  by  a  court  of  com- 
petent jurisdiction  in  accordance  with  the 
provisions  of  ss.  221  and  232  of  the  Mer- 
chant Shipping  Act,  1894,  that  it  could  not 
be  the  subject  of  private  arrangement,  and 
that  the  deduction  of  lbs,  id.  from  the 
seaman's  wages  was  illegal.  I  accordingly 
convicted  the  appellant  as  hereinbefore 
appears. 

I  should  not  have  so  convicted  him  if  I 
had  not  agreed  with  the  view  taken  by  the 
superintendent  of  Mercantile  Marine,  for  if 
the  appellant  was  legally  entitled  to  have 
made  the  deduction  from  the  seaman's  wages 
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I  should  have  held  (as  was  conceded  by  the 
counsel  for  the  respondents)  that  the  super- 
intendent should  have  afforded  the  appel- 
lant facilities  for  paying  the  wages  less  the 
deduction  in  his  presence,  and  that  the 
payment  must  be  taken  to  have  been  so 
made. 

The  question  for  the  opinion  of  the  court 
is  whether  my  determination  baaed  on  my 
construction  of  the  aforesaid  sections  of  the 
Merchant  Shipping  Act,  1894,  is  correct  in 
point  of  law. 

(Sig.)       John  Dickinson. 

[The  letter  mentioned  in  par.  3  of  the 
facts  found  by  the  learned  magistrate  ran 
as  follows.] 

The  Shipping  Federation,  101,  Leadenhall 
Street,  London,  E.C.    December  4th,  1902. 

To  the  Master,  ss.  "  Urmston  Grange,"  c/o 
Messrs.  Houlder  Brothers  &  Co.,  Limited, 
London,  E.C. 

Dear  Sir,— 

1.  The  Shipping  Federation  is  informed 
that  C.  Mellen  now  serving  on  your  vessel, 
deserted  the  "Saxony"  at  Buenos  Ayi-es, 
previous  to  engagement  by  you. 

2.  Under  s.  221  of  the  Merchant  Shipping 
Act,  1894,  the  penalty  for  desertion  is  for- 
feiture of  wages  due  at  desertion,  and  sub- 
sequently earned  until  the  deserter  returns 
to  the  United  Kingdom.  From  such  for- 
feiture the  owners  of  the  vessel  from  which 
the  desertion  took  place  are  entitled  to  be 
reimbursed  the  extra  expenses  incurred  by 
them  in  hiring  a  substitute,  in  place  of  the 
deserter,  and  the  excess  wages,  if  a  nv,  paid 

.  to  such  substitute ;  the  balance  of  tne  for- 
feiture is  payable  to  the  Exchequer. 

3.  It  is  the  intention  of  this  Federation 
to  prosecute,  if  necessary,  in  the  present 
instance,  with  the  object  of  enforcing  the 
penalty  provided  by  law. 

4.  I  have  therefore  to  ask  on  behalf  of 
the  owners  of  the  "Saxony  "  that  you  will  be 
good  enough  to  withhold  payment  of  the 
wages  earned  on  your  vessel  oy  the  above- 
named  seaman  pending  the  issue  of  the  pro- 
ceedings which  are  contemplated. 

5.  The  amount  of  the  owner's  claim  is 
15«.  2d, ;  please  give  the  above-named  the 
option  of  agreeing  to  one  of  the  two  follow- 
ing courses  : — 

(a)  If  the  balance  of  wages  due  exceeds 
the  amount  of  the  owners^  claim  by  £2  or 
over,  give  him  the  opportunity  of  volun- 
tarily agreeing  to  the  deduction  of  the  claim 
from  such  balance  of  wages. 

(b)  If  the  balance  of  wages  is  less  than  or 
does  not  exceed  by  more  than  £2  the  amount 
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of  the  owner's  claim,  give  him  the  oppor- 
tunity of  voluntarily  agreeing  to  the  deauc- 
tion  of  all  but  £2  from  such  balance  of 


6.  If  a  voluntary  settlement  is  arrived  at, 
the  seaman  should  si^  the  enclosed  form 
of  request  and  authority.  Before  he  does 
so  kindlv  read  over  to  nim  the  first  four 
paragrapns  of  this  letter  and  the  form  of 
request  and  authority,  in  the  presence  of 
the  ship's  officer,  and  explain  the  matter  to 
him  fully  if  he  so  desires,  obtaining  an  assur- 
ance from  him  in  the  presence  of  the  said 
officer  that  he  clearly  understands  what  he 
is  doing. 

7.  The  amount  so. agreed  to  be  deducted 
must  be  entered  up  in  the  account  of  wages 
by  you  under  the  heading  "other  deduc- 
tions" in  the  following  words,  namely, 
"  Deducted  by  your  authority." 

8.  Please  be  careful  to  see  that  the  sea- 
man receives  his  account  of  wages  contain- 
ing the  entry  as  above  at  least  twenty-four 
hours  before  he  is  paid  off,  in  accordance  with 
s.  132  of  the  Merchant  Shipping;  Act,  1894. 

9.  If  the  deduction  (which  is  suggested 
in  the  interest  of  the  seaman  to  save  the 
cost  and  delay  of  litigation)  is  agreed  to, 
there  will  be  no  need  to  withhold  the 
balance  of  wages  thereafter  remaining ;  if, 
on  the  other  hand,  it  is  not  agreed  to,  kindly 
stop  the  entire  wages  as  requested  above, 
ana  let  me  know  tne  seaman's  reasons  for 
refusing  to  come  to  a  settlement 

10.  Tne  Shipping  Federation  will  hold 
you  and  your  owners  indemnified  against 
any  action  for  the  recovery  of  such  wages. 

11.  A  copy  of  this  letter  (which  is 
addressed  to  you  direct,  in  order  to  save 
time),  has  been  forwarded  to  your  owners, 
with  the  request  that  they  will  confirm  the 
course  suggested. 

Yours  faithfully, 

Cuthbert  Laws, 
General  Manager. 

ZTaTwt/fon,  K.C.,  and  Lewis  Noad  for  the 
appellant.— The  learned  magistrate  was  of 
opinion  that  a  forfeiture  for  desertion  of 
any  part  of  a  seaman's  wages  must  be  deter- 
mined by  a  court  of  competent  jurisdiction 
in  accordance  with  the  provisions  of  ss.  221 
and  232  of.  the  Merchant  Shipping  Act^ 
1894,  that  it  could  not  be  the  subject  oi 
private  arrangement,  and  that  the  deduction 
of  \b9.  Zd,  rrom  the  seaman's  wages  was 
illegal,  and  he  agreed  with  the  view  taken 
by  the  superintendent  of  Mercantile  Marine. 
1  contend  that  this  payment  was  a  settle- 
ment of  a  civil  debt,  the  right  to  recover 
which  was  expressly  reserved  by  s.  226  of 
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the  Merchant  Shipping  Act,  1894,  which 
runs — "  Nothing  in    .    .    .    or  in  the  sec- 
tions relating  to  the  offences  of  desertion 
or    .    .    .    shall  take  away  or  limit  any 
remedy  by  action  or  by  summary  procedure 
before  justices  which  an  owner  or  master 
would  but  for  those  provisions  have  for  any 
breach  of  contract  in  respect  of  the  matters 
constituting  an  offence  under  those  sections, 
but  an  owner  or  master  shall  not  be  com- 
pensated more  than  once  in  resjject  of  the 
same  damage."    [Lord  Alverstone,  L.C.  J. 
— The  terms  of    the  agreement  as   shown 
in  the  letter  of  the  Shipping  Federation 
were   that     if    the   payment  was    made, 
the  owners  of   the   "Saxony"  would   not 
prosecute.      Would  anyone  know  of   the 
offence  except  the  owners  of  the  "  Saxony  " 
and  of   the  "Urmston   Grange,"  and  tne 
Shipping  Federation  to  which  the  owners  of 
botn  ships  belonged?]    Yes.    The  officials 
of  the  Board  of  Trade  would  know  of  the 
offence,  as  the  deduction  would  be  brought 
to  the  notice  of  the  superintendent  of  Mer- 
cantile Marine.    This  settlement  could  not 
prevent  the  seaman  from  being  prosecuted, 
but  it  would  no  doubt  prevent  the  owners 
of  the  "  Saxony  "  from  recovering  the  money 
twice  over  either  by  civil  procedure  or  as 
the  result  of  a  prosecution  and  conviction. 
The  seaman  remained  liable  to  prosecution 
and  conviction  for  the  offence  of  desertion  in 
a  foreign  port,  and  so  to  a  forfeiture  or  fine. 
The  Revenue  loses  nothing  by  the  transac- 
tion. [Wills,  J.— If  the  Shipping  Federation 
had  not  stated  in  its  letter  its  intention 
to  prosecute  unless  payment  was  made,  but 
haa  merely  said  "  We  can  recover  against 
you  16«.  id,  if  we  take  civil  proceedings ; 
are   you   willing   to    compromise?"     that 
would  be  a  very  different  matter.]    In  any 
case  the  settlement  would  be  effected  in 
this  way.    The  position  of  a  seaman  is  not 
that   of   an    ordinary   employee ;    certain 
statute  formalities  must  be  complied  with 
when  the  wages  are  paid.    [Lord  Alvek- 
8T0NE.    L.C.J.— We   can   only   deal    with 
the     racts    before    us.]      There    was    no 
trace    of    duress  in  the  transaction,   and 
the  seaman  was  a  man  of  fair  education  and 
knew  what  he  was  doing  in  making  the 
agreement.      Men     constantly   desert    at 
foreign  ports  where  a  better  rate  of  wages 
prevails,  ship  home  and  repeat  the  opera- 
tion.   If  the  seaman  can  only  be  proceeded 
against  before  a  ma^strate,  the  consequent 
delay  will  inconvenience  both  master  and 
manner.    Sections  221  and  232  have  two 
objects:— The  one  to  impose  a  penalty  of 
forfeiture  or  fine,  and  even,  except  in  the 
United  Kingdom,  of   imprisonment  ;   the 
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other  to  secure  compensation  for  a  person 
who  has  been  injured  by  breach  of  contract. 
There  is  nothing  in  the  sections  to  prevent 
the  ii^ured  party  securing  his  compensation 
and  leaving  the  seaman  liable  to  a  penalty 
if  further  proceedings  are  taken.  I  submit 
that  unless  the  statute  has  said  that  a  man 
shall  not  admit  a  deduction  from  his  wages 
for  his  own  admitted  breach  of  conduct — 
and  this  is  not  stated  in  the  Merchant 
Shipping  Act— his  common  law  right  and 
his  employers'  common  law  right  to  settle 
the  breach  of  contract  still  remain.  The 
superintendent  of  Mercantile  Marine  was 
therefore  wrong  in  refusing  to  sanction  the 
agreement,  and  the  appellant  was  wrongly 
convicted.  [In  the  course  of  his  argument, 
the  learned  counsel  quoted  ss.  13U  132  (1), 
221  (1),  226,  2.32  (1)  and  (2)  of  the  Merchant 
Shippmg  Act,  1894.] 

Sir  Edward  Carson,  S.-G.,  H,  Sutton 
and  Howard  Smith,  for  the  respondents, 
were  not  called  upon. 

[Lord  Alverstone,  L.C.J.— 1  am  of 
opinion  that  the  magistrate's  decision  is 
right  for  the  reason  that  he  has  given. 
But  I  am  anxious  it  should  not  be  thought 
that  I  have  expressed  any  opinion  except 
upon  the  facts  which  are  before  us.  In  this 
case  the  captain  was  summoned  for  not  pay- 
ing the  seaman  his  wages  in  the  presence  of 
the  superintendent  of  Mercantile  Marine, 
and  if  it  is  a  (question  of  paying  wages 
and  they  are  paid  otherwise  than  as  pro- 
vided by  s.  131,  that  is  to  say,  through, 
or  in  the  presence  of  a  superintendent 
of  Mercantile  Marine,  the  man  is  un- 
doubtedly liable  to  a  penalty.  Those  words 
"  through,  or  in  the  presence  of  a  superin- 
tendent" are  not  merely  formal  words  to 
show  that  the  man  gets  his  money — not 
merely  to  show  that  it  does  not  pass  through 
the  hand  of  a  crimp  or  anybody  who  will 
deduct  a  portion  of  the  mon^.  The 
superintendent  of  Mercantile  Marine  is 
there  for  another  purpose.  An  account  has 
to  be  delivered,  and  any  deduction  from  the 
wa^es  must  appear  in  the  account  which  is 
delivered  at  the  time  the  wages  are  paid. 
Now  the  superintendent  of  course  on  the 
face  of  the  document  would  see  nothing  but 
"Deducted  by  your  authority  15«.  Zd" 
That  might  mean  anything,  but  it  was  in 
fact  a  deduction  made  in  pursuance  of  the 
bargain  made  between  the  captain  and  the 
fireman,  which,  I  take  it,  for  this  purpose  he 
thoroughly  understood.  That  being  so, 
what  did  the  bargain  practically  amount 
tol    By  s.  221  it  is  provided  that  if  a  sea- 
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man  commits  the  offence  of  desertion  he 
shall  "  be  liable  to  forfeit  all  or  any  part  of 
the  effects  he  leaves  on  board  and  of  the 
wages  which  he  has  then  earned,  and  also  if 
the  desertion  takes  place  abroad,  of  the 
wa^es  he  may  earn  in  any  other  ship  in 
which  he  msLV  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy 
any  excess  of  wages  paid  by  the  master  or 
owner  of  the  ship  to  any  substitute  engaged 
in  his  place  at  a  higher  rate  of  wages  than  the 
rate  stipulated  to  be  paid  to  him.^  By  s.  232 
"  Where  any  wages  or  effects  are  under  thw 
Act  forfeited  for  desertion  from  a  ship  those 
effects  may  be  converted  into  money,  and 
those  wages  and  effects,  or  the  money  aris- 
ing from  the  conversion  of  the  effects,  shall 
be  applied  towards  reimbursing  the  expenses 
caused  by  the  desertion  to  the  master  or 
owner  of  the  ship,  and  subject  to  that 
reimbursement  shall  be  paid  into  the 
Exchequer,  and  carried  to  the  Consolidated 
Fund."  Therefore  in  proceedings  before  a 
magistrate  the  claim  of  the  owners  of  the 
"Saxony"  in  this  case  would  be  a  first 
charge  upon  any  money  which  the  magis- 
trate thought  fit  or  directed  should  not  be 
paid  over  to  the  seaman.  It  is  plain,  there- 
fore, to  my  mind  that  this  particular  bargain 
was  a  bargain  which  purported  not  merely 
that  the  captain  should  receive  a  sum  of 
money  on  account  of  the  owners  of  the 
"Saxony,"  but  also  purported  to  place  the 
seaman  in  a  different  position  with  reference 
to  ss.  221  and  232,  or,  in  other  words,  had 
dealt  with  his  liabilities  under  the  forfeiture 
without  the  sanction  of  the  court  Now 
the  effect  of  the  superintendent  being  asked 
to  do  that,  to  be  present  and  see  that  the 
money  is  paid,  which  is  shown  on  the  face 
of  that  bill,  having  regard  to  the  terms  of 
that  bill,  would  have  been  to  make  him 
certainly,  indirectly,  and  I  think  to  a  certain 
extent,  directly,  sanction  the  deduction  so 
made.  It  seems  to  me  the  superintendent 
was  right  in  saying  that  he  would  not  be  a 
party  to  a  deduction  made  upon  the  basis  of 
this  statement,  and  therefore  he  declined 
to  be  present  when  the  wa^  were  paid. 
That  being  so,  the  man  is  paid  without  the 
superintendent  being  present ;  therefore  the 
payment  when  the  superintendent  was  not 
present  was  not  a  lawful  payment  and  the 
master  took  the  responsibility  of  making 
it.  There  is  nothing  in  s.  226  which  con- 
flicts with  the  view  which  I  have  expressed 
in  any  way.  Section  226  does  reserve  cer- 
tain rights.  I  express  no  opinicm  at  present 
as  to  what  may  oe  the  actual  rights  of  a 
ship  owner  apart  from  the  rights  given  to 
him,  which  are  reserved  by  s.  226.      Of 
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course,  it  is  quite  (possible  there  may  be 
other  matters  to  ^'Hich  our  attention  has 
not  been  called  which  may  have  a  bearing 
upon  that  point,  but  that  I  do  not  know. 
All  I  say  IS,  that  the  rights  reserved  by 
s.  226  of  a  remedy  by  action  or  by  summary 
procedure,  have  no  bearing,  in  my  opinion, 
upon  ss.  131,  221,  and  232  under  which  this 
arrangement  was  purported  to  be  carried 
out.  Therefore,  I  am  of  opinion,  that,  for 
the  reason  stated  by  the  learned  magistrate, 
his  decision  is  perfectly  right 

Wills,  J. — I  am  of  the  same  opinion,  and 
I  also  wish  to  limit  my  judgment  entirely 
to  the  facts  of  this  case.  Undoubtedly 
s.  226  preserved  certain  civil  remedies,  and 
whether  there  ia  any  objection  to  their 
application  in  such  a  case  as  this,  I  really 
do  not  know.  It  has  been  intimated  that 
even  upon  that  point  there  might  be  a 
question,  and,  therefore,  inasmuch  as  I 
have  not  had  my  attention  necessarily 
directed  to  anything  which  might  conflict 
with  the  priind  fade  meaning  of  s.  226, 1 
desire  to  say  that  I  express  no  opinion,  that 
under  s.  226,  exactly  what  has  been  done 
here  could  be  done,  although  the  compro- 
mise of  the  criminal  proceedings  has  been 
admitted.  That  question  must  be  con- 
sidered when  it  anses.  The  utmost  that 
can  be  said  about  s.  226  and  its  application 
to  this  case  is,  supposing  that  it  Avould 
entitle  the  Shipping  Federation  to  do  what 
they  have  done  with  different  expressions  as 
to  the  nature  of  the  reservation  of  the 
\b8,  3d.y  and  omitting  anything  which  could 
be  construed  into  a  promise  not  to  prosecute 
—supposing  that  could  be  done — that  is  not 
the  present  case.  The  case  here,  to  my 
mind,  was  perfectly  plain.  The  letter 
which  has  been  written  and  after  reading 
which  the  seaman  signed  the  authority, 
seems  the  clearest  possible  intimation  that 
if  he  signed  that  authority,  the  owners  of 
the  "  Urmston  Orange "  and  the  owners  of 
the  "Saxony"  would  not  prosecute  him, 
and  inasmuch  as  they  are  the  only  people 
who  are  likely  to  prosecute,  that  is  a  pretty 
stron£[  consideration  leading  him  to  agree 
to  this,  because,  by  the  compromise,  he 
would  get  rid  of  the  criminal  proceeding. 
It  is  quite  true  that  under  s.  231  Q),  as  far 
as  the  owners  of  the  "Saxony  or  the 
owners  of  the  "  Urmston  Orange "  were 
concerned,  all  that  they  could  get  was  the 
15«.  3(£.  It  is  also  clear  that  if  proceedings 
were  taken  under  s.  221.  notninfi;  could 
prevent  the  magistrate,  if  ne  thought  right, 
from  forfeiting  the  whole  of  the  seaman's 
wages.     Therefore,  the  bargain  is  one  by 
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which  he  gets  rid  of  the  liability  to  criminal 
proceedings  which  may  result  in  a  fine  or 
a  forfeiture  to  the  Excheauer  of  the  whole 
of  his  wages.  I  therefore  think,  under  these 
circumstances,  that  the  superintendent  was 
perfectly  justified  in  going  into  the  matter 
and  refusing  to  be  present  when  the  pay- 
ment was  made.  It  is  quite  evident  from 
s.  137  of  the  Act  that  the  superintendent 
has  a  good  deal  more  to  do  than  to  be 
merely  mechanicallv  present  when  the  wages 
are  paid  over;  his  functions  are  of  a 
different  character  from  that.  I  think, 
therefore,  the  superintendent  was  right,  and 
the  magistrate  right  in  the  decision  at 
which  he  has  arrived. 

Channell,  J.— ;I  am  of  the  same  opinion. 
I  think  the  magistrate  was  quite  nght  in 
saying  that  a  forfeiture  for  desertion  of  any 
part  of  a  seaman's  wages  must  be  deter- 
mined by  a  court  of  competent  jurisdiction 
and  cannot  be  the  subject  of  private 
arrangement  It  is  clear  that  these  pro- 
visions as  to  forfeiture  are  in  the  nature 
of  criminal  proceedings.  It  is  only  in  some 
cases  that  the  man  may  be  liable  to 
imprisonment.  The  forfeiture  is  a  penalty 
according  to  the  section,  and  it  speaKs 
about  the  offence  and  so  on.  There  can  be 
no  doubt  about  that  part  of  the  case.  There 
is  also  no  doubt  that  the  private  bargain 
which  was,  in  point  of  fact  come  to  in  this 
case,  was  in  the  nature  ot  an  arrangement 
with  respect  to  forfeiture  of  seamen's  wages; 
the  document  refers  to  that  It  refers  not 
only  to  the  forfeiture  of  the  wages  in  the 
first  ship,  but  to  the  wages  subsequently 
earned,  and  it  says  if  the  man  does  not 
agree,  then  they  ask  the  present  appellant 
to  retain  all  his  wages  earned  on  the  second 
ship.  The  result,  therefore,  is  that  this 
is  an  arrangement  which  is  arrived  at  by 
the  seaman  w^ith  full  knowledge  of  what  he 
is  doing,  and  it  is  an  arrangement  settling 
what  is  to  be  done  with  respect  to  that 
claim  for  forfeiture.  As  to  the  case  which 
might  arise,  although  it  would  not  be  so 
effective,  namely,  the  Shipping  Federation 
sending  to  the  captain  of^the  second  ship 
a  notice  to  the  effect  that  the  seaman  has 
committed  a  breach  of  contract  and  would 
be  liable  to  be  sued  in  the  county  court  for 
damages,  and  requesting  the  seaman  to 
agree  that  those  damages  should  be  deducted 
from  his  wages— as  to  what  would  happen 
in  such  a  case  as  that  it  is  not  for  the 
court  now  to  say.  All  we  do  say  is,  that  it 
would  be  a  very  different  case  from  the 
present.  What  answer  there  may  be  to 
such  a  case  I  do  not  know,  but  one  thing  is 
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obvious,  and  that  is  that  it  would  not  be  so 
effective  in  inducing  the  seaman  to  agree 
that  the  money  should  be  deducted,  and, 
therefore,  it  would  not  be  quite  so  satisfac- 
tory even  if  it  is  effective.  As  to  whether  it 
is  effective  or  not,  I  do  not  think  it  would 
be  right  for  the  court  to  express  any  opinion 
until  the  question  arises. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Botterell  and 
Roche. 

Solicitor  for  the  respondents :  Solicitor 
to  the  Board  of  Trade. 
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RUTHER  V.  RUTHBE. 

Husband  and  wife -Enforcing  summary 
order  for  maintenance — Jurisdiction  of 
justices  to  state  case— Summary  Juris- 
diction (Married  Women)  Act,  1895 
(58  &  59  Vict.  c.  39),  ss.  9,  11. 

On  an  application  by  a  wife  under  «.  9  of 
the  tSummary  Jurtndtction  {Married 
Women)  Acty  1895,  to  enforce  arrears 
due  under  an  order  made  by  a  court  of 
summary  jurisdiction  for  her  mainte- 
nance under  ss,  4  and  5  of  that  Act,  a 
case  may  be  stated  by  the  court  of  sum- 
mary jurisdiction  for  the  opinion  of 
the  Ain^s  Bench  Division  oj  the  High 
Court  oj  Justice,  notivithstanding  «.  11 
of  that  Act, 

And  if  on  an  application  by  a  husband 
wilder  s,  1  of  the  same  Act  for  the 
discharge  of  an  order  made  under 
ss,  4  and  5  on  the  ground  of  his  wif^s 
adultery  since  the  date  of  sfwch  order 
the  court  of  summary  jurisdiction 
determines  that  the  wife  has  in  fact 
committed  an  act  of  adultery  since  the 
making  of  the  order,  the  court  is  bound 
to  discharge  the  order  although  the 
court  is  of  opinion  that  the  husband 
has  by  his  vntful  neglect  or  misconduct 
conduced  to  such  act  of  adultery. 

Case  stated  by  the  stipendiary  magistrate 
for  the  district  of  Merthyr  Tydfil. 
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On  January  5th,  1903,  Edward  Arthur 
Ruther  (hereinafter  called  the  appellant) 
was  brought  before  me,  sitting  as  a  court  of 
summary  jurisdiction  at  Merthyr  Tydvil,  on 
a  warrant  issued  by  me  as  such  stipendiary 
magistrate  as  aforesaid  on  Deoemoer  8th, 
1902,  on  the  information  and  complaint  of 
Caroline  Mabel  Ruther,  of  5,  Gwynne  Cot- 
tages, Merthyr  Tydvil,  his  wife  (hereinafter 
called  the  respondent),  for  that  by  an  order 
made  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1896,  on  Novem- 
ber 16th.  1898,  at  the  petty  sessions  holden 
in  and  for  the  division  of  Abergavenny  in 
the  county  of  Monmouth,  by  two  of  her  late 
Majesty's  justices  of  the  peace  for  the  said 
county, theappellant  was  ordered  to  pay  to  the 
respondent  the  weekly  sum  of  ten  shillings, 
together  with  certain  costs  in  the  said  order 
mentioned,  and  that  the  payments  directed 
to  be  made  by  the  said  order  had  not  been 
made  according  thereto  by  the  appellant, 
and  that  there  was  in  arrear  for  the  same 
the  sum  of  £18,  and  the  matter  of  the  said 
information  and  complaint  was  then  and 
there  heard  and  determined  by  me  in  the 
presence  of  the  said  parties  respectively, 
and  upon  such  bearing  I  committed  the 
appellant  to  prison  for  the  term  of  one 
calendar  month  unless  the  said  sum  of  £18 
and  costs  should  be  sooner  paid  or  satisfied, 
subject  to  this  case. 

U  pon  the  hearing  of  the  said  information 
and  complaint,  the  following  f^ts  were 
proved  or  admitted. 

On  November  16th,  1898,  an  order  was 
made  by  two  of  her  late  Majesty's  justices 
of  the  peace  sitting  as  a  court  of  summary 
jurisdiction  at  Abergavenny  in  the  county 
of  Monmouth  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895,  that 
the  appellant,  who  was  proved  to  have 
deserted  his  wife,  the  respondent,  should  pay 
to  her  the  Aveekly  sum  of  ten  shillings. 

On  December  4th,  1901,  the  appellant 
applied  to  the  court  of  summary  jurisdiction 
at  Abergavenny  aforesaid  for  the  discharge 
of  the  said  order  on  the  ground  that  the 
respondent  had  subsequently  to  the  date  of 
the  said  order  of  November  16th,  1898, 
namely,  on  November  27th,  1901,  committed 
an  act  of  adultery,  and  the  said  court  there- 
upon adjudged  and  determined  as  appears 
by  the  endorsement  upon  the  said  order, 
which  was  as  follows : — 

Before  the  Court  of  Summary  Jurisdic- 
tion at  Abergavenny,  December  4th,  1901. 

Upon  this  day  hearing  the  before-named 
Caroline  Mabel  Ruther  and  Edward  Ruther 
and  the  evidence  called  by  them  we  do 
adjudge  and  determine  that   on    Septem- 
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ber  27th,  1901,  the  said  Caroline  Mabel 
Ruther  committed  an  act  of  adultery  with 
one  Alexander  Sutherland.  And  also  that 
the  said  Edward  Ruther  by  his  wilful  neg- 
lect conduced  to  such  act  of  adultery. 

S.  H.  Steel, 

J.  M.  Jones, 

Two  Justices  of  the  Peace  for 

the  County  of  Monmouth. 

On  January  29th,  1902,  the  appellant  was 
by  order  of  the  said  court  of  summary  juris- 
diction at  Abergavenny  committed  to  that 
gaol  for  three  months  in  default  of  paying 
certain  arrears  under  the  said  order  of 
November  16th,  1898.  amounting  to  £55 108. 
being  the  areas  of  tnis  said  weeklv  sum  of 
10«.,  thereby  ordered  to  be  paia  for  the 
period  of  two  years  and  seven  weeks, 
namely,  from  August  9th,  1899,  to  Septem- 
ber 25th,  1901,  and  he  was  imprisoned 
accordingly. 

It  was  admitted  before  me  that  no  pav- 
ment  under  the  said  order  had  been  made 
by  the  appellant  after  September  25th,  1901, 
but  it  was  not  proved  before  me  in  what 
way  the  said  sum  of  £18  mentioned  in^  the 
said  information  and  complaint  was  arrived 
at  or  from  what  date  the  calculation  was 
made  ;  but  it  was  admitted  on  behalf  of  the 
appellant  that  he  was  liable  to  pay,  and  he 
was  in  fact  prepared  to  pay  the  arrears 
under  the  said  order  as  between  Septem- 
ber 25th,  1901,  and  December  4th.  1901,  the 
day  of  the  date  of  the  said  endorsement, 
together  with  the  costs  attending  the 
warrant,  apprehension,  and  brining  up 
before  me,  if  the  said  sum  of  £18  included 
any  part  of  such  last-mentioned  arrears. 

It  was  admitted  before  me  bv  the  respon- 
dent that  she  had  committed  adultery,  while 
the  appellant  was  in  prison  under  the  order 
made  against  him  on  January  29th.  1902. 

It  was  contended  before  me  on  oehalf  of 
the  appellant  (a)  that  upon  proof  and 
adjudication  on  December  4th,  1901,  before 
the  court  of  summary  jurisdiction  for  the 
division  of  Abergavenny,  of  the  act  of  adul- 
tery committea  by  the  respondent  on 
September  27tlL  1901.  s.  7  of  the  Summary 
Jurisdiction  (Marriea  Women)  Act,  1895, 
operated  to  discharge  the  said  order  of 
November  16th,  1898,  as  from  the  said 
December  4th,  1901 ;  (b)  that  in  the  alterna- 
tive it  was  the  absolute  duty  of  the  court 
of  summary  jurisdiction  for  the  division  of 
Abergavenny  upon  such  proof  and  adjudi- 
cation of  adultery  committed  since  the  date 
of  the  order  of  November  16th,  1898,  to 
discharge  that  order,  and  that  by  endorsing 
upon  the  said  order  the  finding  of  fact  as  to 
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subsequent  adultery,  the  said  court  must  be 
taken  to  have  therebv  discharged  the  order 
as  it  was  its  duty  to  do,  and  that  the  added 
statement  that  the  appellant  by  his  wilful 
neglect  conduced  to  such  adultery,  had  no 
effect  at  all  in  preventing  or  suspending 
the  discharge  of  the  order:  (c)  that  the 
order  was  in  law  discharged,  and  that  I, 
sitting  as  such  court  of  summary  jurisdic- 
tion as  aforesaid,  had  no  jurisdiction  in  the 
matter  of  such  information  and  complaint 
in  respect  of  arrears  subsequent  to  the  said 
December  4th,  1901. 

On  behalf  of  the  respondent  it  was  con- 
tended that  the  finding  and  endorsement  on 
the  order  of  November  16th,  1898,  did  not 
amount  to  the  discharge  of  that  order,  and 
that  therefore  the  order  was  still  in  force  as 
to  arrears  accruing  subsequently  to  Decem- 
ber 4th,  1901. 

(1)  I  held  that  the  said  order  of  Novem- 
ber 16th,  1898,  was  still  in  existence,  not 
having  been  discharged  by  the  court  of 
summary  jurisdiction  at  Abergavenny  ;  (2) 
that  the  said  order  had  not  been  and  could 
not  be  discharged  in  law  without  an  order 
of  the  said  court  of  summary  jurisdiction  at 
Abergavenny  or  the  divorce  court,  the  court 
of  appeal,  discharging  it,  and  I  therefore 
committed  the  appellant  as  above  stated. 

The  question  upon  which  the  opinion  of 
the  court  is  desired,  is  whether  I,  the  said 
stipendiary  justice,  being  such  a  court  of 
summary  jurisdiction  as  aforesaid,  upon  the 
above  statement  of  facts  came  to  a  correct 
determination  and  division  as  set  out 
above. 

If  I  am  wrong  in  deciding  that  the  said 
order  is  not  discharged  in  law  without  an 
order  of  the  Abergavenny  court,  then  ray 
order  for  committal  is  to  be  quashed. 

If  I  am  right  in  deciding  that  the  said 
order  remains  in  existence  until  discharged 
by  an  order  of  the  said  Abergavenny  court, 
then  my  order  of  committal  is  to  stand. 

Given  under  my  hand  this  17th  day  of 
March,  1903. 

Thomas  Maechant  Williams. 

By  s.  4  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  it  is  enacted 
amongst  other  things  that  any  married 
woman  whose  husband  shall  have  deserted 
her  may  apply  to  any  court  of  summary 
jurisdiction  acting  within  the  petty  ses- 
sional division  in  which  the  cause  of  com- 
plaint shall  have  wholly  or  partially  arisen 
for  an  order  under  this  Act. 

By  s.  5,  (amongst  other  things)  that  the 
court  of  summary  jurisdiction  to  which  any 
application  under  this  Act  is  made,  may 
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make  an  order  containing  all  or  any  of  the 
provisions  following,  viz.,  (c)  a  provision 
that  the  husband  shall  pay  to  the  wife  per- 
sonally such  weekly  sum  not  exceeding  £2 
as  the  court  shall,  having  regard  to  the 
means  both  of  the  husband  and  wife,  con- 
sider reasonable ;  (d)  a  provision  for  pay- 
ment by  the  husband  of  the  costs  of  the 
court  and  such  reasonable  costs  of  either  of 
the  parties  afi  the  court  may  think  fit. 

Section  6  :  "No  order  shall  be  made  under 
this  Act  on  the  application  of  a  married 
woman  if  it  shall  be  proved  that  such 
married  woman  has  committed  an  act  of 
adultery  :  Provided  that  the  husband  has 
not  condoned,  or  connived  at,  or  by  his 
wilful  neglect  or  misconduct  conduced  to 
such  act  of  adultery." 

By  s.  7  (amongst  other  things) :  "  If  any 
married  woman  upon  whose  application  an 
order  shall  have  been  made  under  this  Act, 
or  the  Acts  mentioned  in  the  schedule  here- 
to, or  either  of  them,  shall  voluntarily 
resume  cohabitation  with  her  husbEind,  or 
shall  commit  an  act  of  adultery,  such  order 
shall  upon  proof  thereof  be  discharged." 

Section  9  :  "The  payment  of  any  sum  of 
money  directed  to  be  paid  by  any  order 
under  this  Act  may  be  enforced  in  the  same 
manner  as  the  payment  of  money  is  en- 
forced under  an  order  of  affiliation." 

And  b^r  s.  11  (amongst  other  things)  : 
"  Save  as  is  hereinbefore  provided,  an  appeal 
shall  lie  from  any  order  or  the  refusal  of  any 
order  by  a  court  of  summary  Jurisdiction 
under  this  Act  to  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of 
Justice." 

Rowsell  (with  him  Warhurt<M)  for  the 
respondent.— There  is  a  preliminary  objec- 
tion to  this  appeal.  An  appeal  from  an 
order  made  under  this  Act  lies  only  under 
s.  1 1  to  the  Divorce  Court  (Manders  v.  Man- 
ders,  [1897]  1  Q.  B.  474  ;  61  J.  P.  105). 

S.  G.  Lushtngton  for  the  appellant.— This 
is  not  an  appeal  from  "  any  orier  under  this 
Act,"  within  the  meaning  of  s.  11.  The 
case  was  stated  on  an  application  under  s.  9 
to  enforce  an  order  unoer  the  Act  in  the 
same  way  as  an  order  of  affiliation.  Such 
orders  are  enforced  under  s.  4  of  the  Bas- 
tardy Laws  Amendment  Act,  1872  (35  &  36 
Vict.  c.  65),  by  warrant  of  apprehension 
and  commitment  in  default  of  distress.  The 
jurisdiction  to  commit  may  be  questioned— 
m  the  same  manner,  viz.,  by  certiorari, 
habeas  corj/u^,  or  case  stated  under  s.  33  ol 
the  Summanr  Jurisdiction  Act,  1879.  No 
order  is  made  on  the  husband  when  the 
magistrate  commits  him.    That  is  why  the 

358 


67  J.  P.  S69. 

scale  of  imprisonment  must  be  regulated  by 
the  sum  ordered  to  be  paid  irrespective  of 
costs  (SUme^s  Justice^  Manual,  35th  ed., 
1903,  p.  157).  As  to  the  main  point,  the 
endorsement  of  December  4th,  1901,  was 
made  on  the  husband's  application  under 
s.  7  of  the  Act  of  1895.  Unaer  that  section 
where  adulterjr  is  proved,  the  court  of  sum- 
mary jurisdiction  has  no  option  but  to  dis- 
charge the  order.  The  section  says  it 
"  shall "  be  discharged.  Both  the  prior 
Acts  said  "  may."  Moreover,  they  did  not 
provide  for  resumption  of  cohabitation. 
But  in  ffaddon  v.  ff addon  (1887),  18  Q.  B.  D. 
778  ;  51  J.  P.  486,  it  was  held  that  volun- 
tary resumption  of  cohabitation  ij^so  facto 
discharged  an  order.  In  the  present  Act 
adultery  is  put  on  the  same  footing  as 
voluntary  resumption  of  cohabitation.  The 
court  of  summary  jurisdiction  must  be  taken 
to  have  done  what  they  ought  to  have  done 
even  if  they  have  not  expressly  discharged 
the  order.  The  added  words  as  to  the  hus- 
band conducing  to  the  adultery  are  mere 
surplusage.  The  proviso  to  s.  6  cannot  be 
read  into  s.  7.  Adultery  before  application 
for  an  order  stands  on  a  very  different  foot- 
ing to  adultery  after  an  order  made.  The 
wife  is  entitled  to  her  husband's  protection 
before  separation,  but  afterwards  she  must 

Erotect  herself.  It  is  difficult  to  see  how  a 
usband  who  had  deserted  his  wife  can  be 
said  to  have  conduced  to  her  adultery 
merely  because  he  fell  into  arrears  with 
what  he  was  ordered  to  pay  her.  The  pro- 
bable explanation  of  the  addition  to  the 
endorsement  is  that  the  court  desired  to 
preserve  the  right  of  the  wife  to  arrears  up 
to  the  date  of  the  adultery,  being  unaware 
of  the  cases  which  go  to  show  that  the 
order  remains  in  force  up  to  the  date  of 
the  discharge  as  to  arrears  accrued  before 
that  date. 

Rowsell  for  the  respondent — The  stipen- 
diary magistrate  was  right  in  holding  that 
the  Abergavenny  court  did  not  discharge 
the  order.  The  addition  to  the  finding  of 
adultery  shows  that  they  had  no  such  in- 
tention. Effect  ouffht  to  be  given  to  it  if 
possible.  The  word  "  shall "  is  not  always 
imperative.  It  would  be  a  hardship  if  an 
oraer  must  be  discharged  under  circum- 
stances which  would  not  prevent  its  being 
made. 

Lord  Alveestone,  C.J.  —  On  the  pre- 
liminary point  I  am  of  opinion  that  an 
appeal  lies  to  this  court  by  way  of  case 
case  stated  on  an  application  to  enforce 
payment  of  arrears  due  under  an  order  made 
under  this  Act.    The  Act,  no  doubt,  gives  a 
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new  jurisdiction,  and  it  has  been  decided  in 
Manders  y.  Manders,  supra,  that  there  is 
no  power  in  a  court  of  summary  jurisdic- 
tion to  state  a  case  for  the  opinion  of  this 
court  on  an  application  for  a  substantive 
order  under  s.  5  of  the  Act  for  payment  of 
so  much  a  week  by  a  husband  to  his  wife. 
But  this  was  not  an  application  for  an 
order  of  that  kind.  It  was  merely  an 
application  to  enforce  an  order  of  that  kind 
by  the  issue  of  a  warrant  of  commitment 
in  default  of  distress.  There  would  be  no 
question  of  any  order  being  made  at  all  on 
the  husband.  The  magistrate  would  merely 
issue  his  warrant,  as  in  a  bastardy  case,  to 
the  constable,  and  the  constable  would  take 
him  to  gaol,  in  accordance  with  s.  4  of  the 
Bastardy  Laws  Amendment  Act,  1872,  as 
applied  bys.  9  of  this  Act.  Therefore  the 
preliminary  objection  is  not  effective.  As 
to  the  mam  question,  there  was  originally 
an  order  under  the  Act  made  on  the  hus- 
band in  November,  1898.  to  pay  his  wife 
10«.  per  week.  In  December,  1901,  he  was  in 
arrears  to  a  considerable  extent,  but  having 
discovered  that  his  wife  had  committed 
adultery  since  the  date  of  the  order,  he 
applied  for  the  discharge  of  the  order.  The 
justices  found  the  adultery  proved,  and  I 
think  they  ought  to  have  discharged  the 
order.  They  did  not  expressly  do  so,  but 
they  endorsed  their  finding  as  to  the  adul- 
tery on  the  qri^nal  order,  adding  an  ex- 
pression of  opinion  that  the  husband  by  his 
wilful  neglect  had  conduced  to  it.  Subse- 
quently the  wife  obtained  his  committal 
for  arrears  accrued  due  jpreviously  to  the 
date  of  the  adultery,  and  he  served  his  term 
of  imprisonment.  Then  she  applied  for  his 
committal  for  arrears  accrued  subsequently 
to  the  date  of  the  adultery,  and  on  that  appli- 
cation this  case  is  stated.  We  think  we  ought 
to  hold  that  there  was  no  effective  order  in 
existence  at  the  time,  and  that  the  justices 
must  be  taken  to  have  discharged  it  in 
December,  1901. 

Wills,  J. — I  am  of  the  same  opinion. 
Every  determination  of  justices  on  a  point 
of  law  on  an  application  to  enforce  an  order 
of  affiliation  is  subject  to  appeal  by  case 
stated  for  the  opinion  of  this  court,  and 
orders  under  this  Act  are  to  be  enforced  in 
the  same  manner  as  orders  of  affiliation  ;  that 
means  subject  to  the  same  incidents  in  the 
process  of  enforcement.  As  to  the  main 
point,  there  is  no  power  under  this  Act  to 
commit  a  husband  for  non-payment  of 
arrears  accrued  due  subsequently  to  the 
ac^udication  of  the  commitment  of  an  act 
of  adultery  by  the  wife.    There  can  be  no 
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doubt  that  upon  certiorate  such  an  objec- 
tion as  is  taken  here  would  prevail. 

Channell,  J.— I  agree  The  only  point 
of  substance  is  whether  conduct  conducing 
to  adultery  after  order  made,  stands  upon 
the  same  footing  as  conduct  before  order 
made.  And  in  my  opinion  you  cannot  read 
the  proviso  to  s.  6  into  s.  7  of  this  Act. 


Ajypeal  allowed, 
as  to  costs. 


No  order 


Solicitors  for  the  appellant :  Bell,  Bro- 
drick  &  Gray,  for  C.  «k  W.  Kenshole,  Aber- 
dare. 

Solicitors  for  the  respondent :  Andrew 
Wood  &  Co.,  for  Powell  &  Hughes,  Bryn- 
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(Before  Lord  Alverstone,  L.C.J., 
Wills  and  Channbll,  JJ.) 

June  30,  1903. 

Ashley  and  Smith,  Limited  v.  Hawke. 

Gaming  and  wagering — Betting  advertise- 
ment—Illegality on  the  face  of  it- 
Evidence  of  proceedings  taken  pursuant 
to  the  advertisement — Mens  rca— Bet- 
ting Act,  1853  (16  «k  17  Vict.  c.  119), 
ss.  1  and  7. 

A.  and  S.,  Limited, — The  jruJblishers  of  a 
daUyjxiperwere  charged  tvith  unlawfully 
causing  certain  advertisements  to  be 
jmblished  in  the  city  of  London  wherein/ 
it  was  made  to  appear  that  an  office  ana 
place  tvas  opened,  kept  and  used  by 
T.  and  iS.  for  the  purpose  of  making 
bets  or  woofers  in  manner  prohibited  by 
the  Betting  Act,  1853.  At  the  hearing 
it  wasjyroved  that  thefollounn^  adver- 
tisement was  published  on  May  ^Ith, 
1902,  by  A,  and  *!)*.,  Limited,  in  the  city 
of  London:  '^Tomnng  ana  Spindler, 
Mushing,  Holland,  The  Derby,  Ascot 
Stakes,  lioyal  Hunt  Cup,  Northumber- 
land Plate,  etc.  The  Continental 
Sportsmian,  also  Year  Book  and  Ready 
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Keckoner.  Free  an  receipt  of  address, 
Telecnuphic  instructions  can  he  sent  to 
London,  All  letters  to  be  addressed 
*  Tojypimj  and  Sfnndler^  Flushing, 
Holland  J  Posta^e^  2\d, ;  Postcards^  la. 
Evidence  woji  gtven  as  to  bets  and  pro- 
ceedings relating  to  bets  taken  jmr- 
suant  and  svhsequent  to  the  publication 
of  the  advertisement.  A,  and  iS»., 
Limited,  were  convicted. 

Held,  on  airjteal  that  for  an  advertisement 
to  come  within  the  terms  of  s.  7  of  the 
Betting  Act^  1853,  it  must  amyear  by 
reasonable  inference  from  the  adver- 
tisement itself,  that  it  referred  to  one  of 
the  two  classes  of  bettinq  transactions 
prohibited  or  rendered  illegal  by  s,  1 
of  the  said  Act.  This  was  not  so 
apparent  on  the  face  of  the  advertise- 
ment in  question  as  it  did  not  appear 
that  there  was  or  wotdd  be  ^^ physical 
resorting"  to  any.  office  or  pla^e  in 
England  or  Ireland^  or  that  bettina 
was  or  would  be  earned  on  at  any  such 
office  or  place  by  means  of  prepayment. 
The  evidence  given  as  to  bets  aim  2>ro- 
ceedings  relating  to  bets,  taken  pur- 
savant  and  subsequent  to  the  jniblication 
of  the  advertisement  was  irrelevant. 
The  conviction^  tJierefore^  could  not 
stand. 

Case  stated  by  me,  the  undersigned,  one 
of  the  aldermen  of  the  city  of  London  and 
the  liberties  thereof  being  a  court  of  sum- 
mary jurisdiction. 

On  November  4th,  1902,  at  the  Mansion 
House  Justice  Room,  an  information  was 
preferred  by  John  Hawke,  hereinafter  called 
the  "  respondent,"  under  the  Statute  16  &  17 
Vict.  c.  119,  s.  7,  against  Ashley  and  Smith, 
Limited,  hereinafter  called  the  "appel- 
lants," for  that  they  on  May  27th,  1902, 
did  unlawfully  cause  certain  aidvertisements 
to  be  published,  whereby  it  wfiw  made  to 
appear  that  certain  premises,  to  wit  premises 
known  as  150  and  152,  Fleet  Street,  in  the 
city  of  London,  were  opened,  kept  and  used 
by  Topping  and  Spindler  for  the  purpose 
of  making  oetfi  ana  wagers  contrary  to  the 
statute  in  such  cases  made  and  provided. 

The  said  information  was  heard  by  me  on 
November  17th  and  December  Ist,  1902, 
and  on  the  application  of  the  respondent 
and  with  the  consent  of  the  appellants  the 
summons  was  amended  as  follows :  "  For 
that  you  on  May  27th,  1902,  in  the  said  city, 
did  unlawfully  cause  certain  advertise- 
ments to  be  published  whereby  it  was 
made  to  appear  that  an  office  and  place  was 
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opened,  kept,  and  used  by  Topping  and 
Spindler  for  the  purpose  of  making  bets  or 
wagers  in  manner  prohibited  by  the  Betting 
Act,  1853^"  contrary  to  the  statute,  etc.,  and 
on  the  said  December  1st,  1902, 1  convicted 
the  appellants  on  the  summons  so  amended, 
but  consented  to  state  and  sign  the  foUow- 
ing  ca^e  : 

Upon  the  hearing  of  the  said  informa- 
tion, the  following  facts  were  proved  before 
me. 

1.  The  appellants  are  a  company  limited 
by  shares,  and  the  company  was  incorpo- 
rated under  the  Companies  Acts  on 
February  28th,  1891,  as  proprietors,  printers, 
and  publishers  of  a  newspaper,  entitled  the 
Sportsman,  with  registered  offices  at  139 
and  140,  Fleet  Street,  at  which  address  the 
newspaper  is  published.  The  memorandum 
and  articles  of  association  were  put  in  and 
may  be  referred  to  as  part  of  this  case. 
The  respondent  is  the  honorary  secretary  of 
the  National  Anti-Gambling  League,  and 
the  prosecution  was  instituted  at  the  in- 
stance of  the  said  league. 

2.  A  copy  of  the  issue  of  the  Sportsman 
newspaper  of  the  said  May  27  th,  1902,  pur- 
chased and  produced  by  one,  H.  A.  Brown, 
clerk  to  the  solicitors  of  the  Anti-Gambling 
League,  was  put  in  evidence  at  the  hearing 
of  the  said  summons.  The  said  copy  con- 
tained advertisements   appearing   m  con- 

ruous  positions  on  the  front  page  and 
on  the  second  page  of  the  said  news- 
paper. The  said  advertisements  were 
worded  in  the  same  manner  and  were  in 
the  following  terms : 

Topping  and  Spindler, 

Flushing,  Holland. 

The  Derby,  Ascot  Stakes,  Royal  Hunt  Cup, 

Northumberland  Plate,  arid 

The  Continental  Sportsman ; 

Also  Year  Book  and  Reiady  Reckoner. 

Free  on  receipt  of  address. 
Telegraphic  instructions  can  be  sent  to 
London. 
All  letters  to  be  addressed — 
Topping  and  Spindler, 

Flushing,  Holland. 
Postage,  2id.  roHtcards,  Id. 

3.  The  documents  hereto  annexed  and 
marked  "B,"  "  G,"  "  D,"  "E  ",  respectively, 
and  which  form  part  of  tnis  case  were 
received  by  the  same  H.  A.  Brown,  from 
Topping  and  Spindler,  on  application  being 
made  to  them  on  May  30tn,  1892,  by  tiie 
said  H.  A.  Brown.  The  said  documents 
"  B,"  "  C,"  and  "  D  "  were  posted  to  him  in 
an  envelope  (marked    "£"),    beuring   an 
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En^Lsh  \d,  ntamp,  and  a  London  post  mark, 
and  on  the  back  of  the  said  envelope  were 
stamped  the  words  "  If  not  delivered,  to  be 
returned  to  150,  Fleet  Street,  London." 

4.  Thcit  a  post  office  order  for  £3  was 
sent  to  Topping  and  Spindler  by  the  said 
H.  A.  Brown,  an  acknowledgment  thereof 
being  received  by  him  from  them,  and  that 
on  June  6th,  1902,  a  telegram  addressed  to 
"  Grumble,  London,"  was  sent  by  the  said 
H.  A.  Brown,  a  copy  of  where  is  annexed 
hereto  marked  "F"  for  the  purpose  of 
making  a  bet  or  wager  of  10«.  each  wav  on 
a  horse  named  Glass  Jug,  running  or  aoout 
to  run  in  a  race  then  pending  in  England. 

5.  That  since  the  year  1899  "  Grumble, 
London,"  had  been  the  registered  telegraphic 
address  of  R.  Topping,  a  member  of  the 
said  firm  of  Toppmg  and  Spindler  at  150, 
Fleet  Street,  up  to  August  3rd,  1901,  when 
the  address  was  changed  to  152,  Fleet 
Street.  That  further  telegrams  were 
addressed  to  "Grumble,  London,"  on 
June  7th,  10th,  11th,  12th,  and  15th,  1902. 
by  the  said  H.  A.  Brown  for  the  purpose  of 
making  bets  or  wagers  on  events  relating 
to  horse  races  then  pending  in  England, 
and  that  acknowledgments  ot  the  same  were 
duly  received  by  him  from  the  said  Topping 
and  Spindler. 

6.  On  June  16th,  1902,  a  letter  was  sent 
to  Topping  and  Spindler  at  Flushing  afore- 
said by  the  said  H.  A.  Brown,  enclosing  six 
vouchers  and  a  credit  note,  and  in  reply  an 
account  annexed  hereto  and  marked  "  G," 
was  received  from  them  showing  the  balance 
due  from  Topping  and  Spindler  in  respect 
of  the  said  bets  or  wagers,  of  £2  9«.  Id,,  and 
in  response  to  a  request  for  a  remittance,  a 
letter  was  received  from  them  dated 
June  17th,  1902  (a  copy  of  which  is  annexed 
hereto  marked  "  H  ")  enclosing  postal  orders 
for  £2  9«.  5c?.,  two  pence  being  deducted 
for  registration. 

7.  That  the  said  Topping  and  Spindler 
had  a  banking  account  at  the  Newington 
branch  of  the  London  and  County  Bank, 
Limited,  and  that  the  said  Post  Office  Order 
for  £3,  so  sent  to  them  as  aforesaid,  was 
paid  into  such  account,  and  it  was  also 
proved  that  the  said  Topping  and  Spindler 
were  occupiers  of  offices  at  150  and  152, 
Fleet  Street^  in  the  said  city  of  London. 

8.  The  said  H.  A.  Brown  was  clerk  to  the 
solicitors  for  the  prosecution,  and  he  stated 
he  had  been  a  solicitor's  clerk  all  his  life 
and  had  no  other  calling  or  business,  and 
that  in  all  the  steps  he  took,  as  above 
mentioned,  he  had  acted  under  the  instruc- 
tions of  tne  said  solicitors,  and  had  been 
supplied  with  money  by  them  to  be  used  as 
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above  mentioned,  and  that  all  the  steps  he 
took  were  with  the  view  to  and  for  the 
purpose  of  a  prosecution  of  the  appellants, 
that  no  communication  had  ever  been  made 
to,  or  notice  given  to,  the  appellants,  that 
a  prosecution  of  Topping  ana  Spindler  had 
been  instituted  by  the  said  league,  nor  had 
they,  so  far  as  he  had  heard,  ever  been 
prosecuted  for  illegal  betting. 

9.  There  was  no  evidence  whatever  before 
me  shewing  that  the  appellants  ever  had 
any  knowledge  or  notice  of  the  way  in  which 
Topping  and  Spindler  carried  on  their  busi- 
ness, or  of  the  fact  that  they  committed  any 
illegality  (if  any)  in  so  doing,  and  at  the 
hearing  on  December  1st,  1902, 1  stated  my 
opinion  to  the  effect  that  I  was  quite  satis- 
fied of  the  good  faith  of  the  Snortsnuin 
(t.e.,  the  appellants),  and  that  1  did  not 
question  that  for  a  moment,  but  that  the 
((uestion  was  whether  knowingly  or  un- 
knowingly they  had  brought  themselves 
within  the  four  corners  of  the  law. 

It  was  admitted  by  the  appellants  that 
the  sums  received  from  the  said  Topping 
and  Spindler  in  respect  of  the  said  adver- 
tisements for  the  six  months  from  May  1st, 
1902,  to  October  31st,  1902.  amounted  to 
£1,157  2«.  4c?.,  as  shown  by  tne  letter  which 
is  annexed  hereto,  marked  "  I." 

No  evidence  was  tendered  by  or  on  behalf 
of  the  appellants. 

On  behalf  of  the  appellants  it  was  con- 
tended : 

(a)  That  the  whole  of  the  evidence  given 
in  proof  of  the  facts  set  forth  in  para- 
graphs 3  to  7,  both  inclusive,  was  inadmis- 
aihte  on  the  ground  that  the  said  advertise- 
ment, to  be  within  the  provisions  of  the 
said  s.  7  of  the  Betting  Act,  1853  (16  & 
17  Vict.  c.  119),  must  be  such  as  to  make  it 
appear  from  its  wording,  or  on  its  face,  that 
a  house,  office,  room,  or  place  was  opened, 
keptj  or  used  in  the  United  Kingdom  for 
making  bets  or  wagers  contrary  to  s.  1  of 
the  same  statute. 

(b)  That  it  was  not  open  to  the  respon- 
dent to  put  in  the  evidence  referred  to  in 
the  said  paragraphs  3  to  7  in  any  case  and 
certainly  not  unless  the  matters  deposed  to 
were  connected  with  the  appellants  by 
showing  that  they  had  notice  or  knowledge 
of  them. 

(c)  That  there  was  no  evidence  that  the 
words  in  the  said  advertisement  had  any 
meaning  other  than  that  they  bore  accorcl- 
ing  to  the  ordinary  use  of  the  English 
language,  or  upon  the  face  of  them. 

(a)  That  no  one  was  called  to  prove  that 
he  had  construed  the  said  advertisement  as 
referring  to  illegal  betting,  and  that  not 
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even  the  said  H.  A.  Brown  gave  any 
evidence  he  had  so  construed  it  upon 
reading  it. 

(e)  That  the  evidence  given  in  para- 
graphs 3  to  7  was  admissible,  if  at  all,  only 
on  a  prosecution  of  Topping  and  Spindler, 
and  not  on  the  prosecution  of  any  news- 
paper for  publishing  the  said  advertise- 
ment. 

(0  That  before  the  appellants  could  be 
legally  convicted  under  the  said  section  in 
respect  of  the  publication  of  the  said  adver- 
tisement^ they  must  have  been  proved  to 
have  had  knowledge  or  to  have  been  fixed 
with  notice  of  the  particular  method  in 
which  Topping  and  Spindler  conducted  the 
business  to  which  the  said  advertisement 
referred,  and  of  the  fact  that  such  method 
was  illegal  within  the  said  statute. 

(g)  Tnat  a  guilty  mind  was  an  essential 
element  of  the  offence  charged,  of  which 
there  was  no  evidence  in  this  case. 

(h)  That  the  effect  of  conviction  in  this 
particular  ca.se  would  be  to  throw  upon  the 
newspaper  press  of  this  country  the  duty — 
absolutely  novel — of  making  it  necessary  to 
inquire  into  the  business  of  persons  adver- 
tising in  the  columns  of  newspapers,  even 
though  the  advertisements  forwarded  for 
publication  were  on  the  face  of  them  per- 
fectly innocent  and  legal. 

(i)  That  there  was  no  evidence  to  show 
that  the  appellants  in  fact  suspected  or 
ought  to  have  suspected  the  said  advertise- 
ments as  referring  to  illegal  betting,  or  that 
Topping  and  Spindler  carried  on  any  illegal 
betting. 

(j  )  That  Topping  and  Spindler  were  not 
shown  to  be  carrying  on  any  business  pro- 
hibited by  the  said  Act,  or  doing  anything 
illegal  under  the  said  Act. 

(k)  That  the  facts  stated  in  paragraph  7 
were  inadmissible  unless  notice  or  know- 
ledge thereof  was  brought  home  to  the 
appellants. 

On  behalf  of  the  respondent  it  was  con- 
tended : 

(a)  That  the  whole  character  of  the  ad- 
vertisement and  the  names  of  the  races 
clearly  implied  that  the  words  "  Telegraphic 
instructions  can  be  sent  to  London"  ap- 
plied and  could  only  apply  to  betting 
telegrams  for  the  ourpose  of  making  bets 
on  horse  races,  ana  also  implied  that  there 
was  an  office  in  London  to  which  such 
betting  telegrams  could  be  sent,  and  was 
thus  used  for  an  essential  part  of  the  trans- 
action forbidden  by  the  statute. 

(b)  That  it  was  not  necessary  for  the 
respondent  to  prove  actual  knowledge  by 
the  appellants  oi  the  illegal  character  of  the 
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business  carried  on  by  the  said  Topping 
and  Spindler. 

I  overruled  the  said  objections  to  the  said 
evidence  bein^  given,  as  I  considered  such 
evidence  clearly  admissible. 

I  was  of  opinion  that  the  said  advertise- 
ment and  the  facts  proved  as  aforesaid 
made  it  appear  that  an  oflSce  or  place 
which  was  in  connection  with  the  office  of 
Topping  and  Spindler  at  Flushing,  in  Hol- 
land, was  opened,  kept,  and  used  by  the 
said  Topping  and  Spindler  in  London  for 
the  purpose  of  making  bets  or  wa^rs  in 
the  manner  prohibited  by  the  Betting  Act 
of  1853,  and  1  therefore  held  that  the  ap- 
pellants in  publishing  the  said  advertise- 
ment had  been  guilty  of  an  offence  against 
the  seventh  section  of  the  said  statute. 
I  accordingly  convicted  the  said  appellants 
on  the  said  amended  summons,  and  fined 
them  £10  and  ordered  them  to  pay  ten 
guineas  costs. 

My  attention  was  called  to  the  several 
reported  cases  hereinafter  mentioned,  viz. : 
£.  V.  Brown,  [1895]  1  Q.  B.  119 :  59  J.  P. 
485 ;  Stoddart  v.  Hawke,  [1902]  1  K.  B. 
335;  66  J.  P.  68;  Lennox  v.  StoddaH, 
Davis  V.  Stoddart,  11902]  2  K.  B.  21  ; 
66  J.  P.  469 ;  Mackenzie  v.  nawke,  Hawke  v. 
Mackenzie,  [1902]  2  K.  B.  225 ;  66  J.  P. 
696  and  709;  Wright  v.  Clarke  (1870), 
34  J.  P.  661. 

The  question  upon  which  the  opinion  of 
the  King's  Bench  Division  of  the  High 
Court  of  Justice  is  desired  is  whether  I  the 
said  alderman,  being  such  a  court  of  sum- 
mary jurisdiction  as  aforesaid,  upon  the 
above  statement  of  facts,  came  to  a  correct 
determination  and  decision  in  point  of 
law ;  and  if  not,  what  should  be  done  in 
the  premises. 

Dated  the  12th  day  of  February,  1903, 
at  the  court  of  summary  jurisdiction  sitting 
at  the  Mansion  House  Justice  Room,  in  the 
city  of  London. 

Fredebick  p.  Alliston, 

Alderman  and  J.  P. 

Section  1  of  the  Betting  Act,  1863,  pro- 
vides that  "  no  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper 
thereof,  or  any  person  using  the  same,  or 
any  person  procured  or  employed  by  or  act- 
ing for  or  on  behalf  of  such  owner,  occupier, 
or  keeper,  or  person  using  the  same,  or  of 
any  person  having  the  care  or  management 
or  in  any  manner  conducting  the  business 
thereof  betting  with  persons  resorting  there- 
to;   or  for  tne  purpose  of  any  money  or 
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▼alnable  thing  being  received  by  or  on  be- 
half of  such  owner,  occupier,  keeper,  or 
person  as  aforesaid  as  or  for  the  considera- 
tion for  any  assurance,  undertaking,  promise 
or  agreement,  express  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing 
on  any  event  or  contingency  of  or  relating 
to  any  horse  race,  or  other  race,  fight,  ^me, 
sport,  or  exercise,  or  as  or  for  the  considera- 
tion for  securing  the  paying  or  giving  by 
some  other  person  of  any  money  or  valuable 
thing  on  any  such  event  or  contingency  as 
i^oresaid  ;  and  every  house,  office,  room  or 
other  place  opened,  kept,  or  used  for  the 
purposes  aforesaid,  or  any  of  them,  is  hereby 
declared  to  be  a  common  nuisance  and  con- 
trary to  law." 

Section  7.— "Any  person  exhibiting  or 
publishing  or  causing  to  be  exhibited  or 
published  any  placard,  handbill,  card, 
writing,  sign,  or  advertisement,  whereby  it 
shall  be  made  to  appear  that  any  house, 
office,  room,  or  place  is  opened.  Kept,  or 
used  for  the  purpose  of  making  bets  or 
wagers,  in  manner  aforesaid,  or  for  the  pur- 
pose of  exhibiting  lists  for  betting,  or  with 
intent  to  induce  any  person  to  resort  to 
such  house,  office,  room,  or  place  for  the 
purpose  of  making  bets  or  wagers,  in  man- 
ner aforesaid,  or  any  person  who,  on  behalf 
of  the  owner  or  occupier  of  any  such  house, 
office,  room,  or  place,  or  person  using  the 
same,  shall  invite  other  persons  to  resort 
thereto  for  the  purpose  of  making  bets  or 
wagers,  in  manner  aforesaid,  shall,  upon 
summary  conviction  thereof  before  two 
justices  of  the  peace,  forfeit  and  pay  a  sum 
not  exceeding  thirty  pounds,  and  may  be 
further  adjudged  by  such  justices  to  pay 
such  costs  attending  such  conviction  as  to 
the  said  justices  shall  seem  reasonable, 
and  on  the  non-payment  of  such  penalty 
and  costs,  or  in  the  first  instance,  if  to  such 
justices  it  shall  seem  fit.  may  be  committed 
to  the  common  gaol  or  nouse  of  correction, 
with  or  without  hard  labour,  for  any  time 
not  exceeding  two  calendar  months." 

Danckwerts,  K.C.,  C.  Mathews^  and  Gup 
Stephenson,  for  the  appellants.— Even  if  the 
proceedings  of  Topping  and  Spindler  con- 
travened s.  1  of  the  Betting  Act,  1853,  to 
uphold  this  conviction  under  s.  7  of  the  Act, 
it  must  be  shown  that  the  advertisement 
was  such  as  to  make  it  appear  from  its 
wording  or  on  its  face  that  a  house,  office, 
etc.,  has  been  opened,  etc.,  conti-aiy  to  s.  1 
of  the  Act.  This  does  not  appear  from  the 
advertisement  itself.  [Channell,  J.— How, 
then,  do  you  read  the  words,  "  Telegraphic 
instructions   can    be   sent   to   London  "1J 
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Those  words  may  mean  instructions  can  be 
sent  to  obtain  the  Continental  S]X>rt8man, 
etc.,  or  they  may  mean  instructions  to 
Topping  and  Spindler  as  agents  to  make 
bets.  They  do  not  make  it  appear  that  s.  1 
of  the  Act  has  been  contravened.  At  the 
hearing  before  the  alderman  evidence  was 
admitted  as  to  what  was  done  by  popping 
and  Spindler  subsequent  to  the  publication 
of  the  advertisement.  This  evidence  ought 
not  to  have  been  admitted  against  the 
appellants,  who  were  merely  the  publishers 
of  the  advertisement.  Further,  to  ensure  a 
conviction  under  s.  7  it  must  be  shown  that 
the  appellants  had  something  in  the  nature 
of  a  guilty  mind.  See  Chinnolm  v.  DoulUm 
(1888),  22  Q.  B.  D.  736,  where  Field,  J., 
says,  at  p.  739 :  "  Now  the  general  rule  of 
law  is  tnat  a  person  cannot  be  convicted 
and  punished  in  a  proceeding  of  a  criminal 
nature  unless  it  can  be  shown  that  he  had  a 
guilty  mind.  And  though  the  legislature 
undoubtedly  may  enact  .  .  .  that  persons 
shall  be  criminally  responsible  for  the 
doing  of  particular  acts  even  though  they 
have  no  guilty  mind  in  doing  them,  yet  it  is 
for  the  prosecution  in  each  case  to  make  out 
clearly  that  the  legislature  has  in  fact  so 
enacted."  The  prosecution  has  never  made 
out  that  mem  rea  was  not  necessary  to  con- 
stitute this  offence.  See  also  B.  v.  Tolson 
(1889),  23  Q.  B.  D.  108 ;  54  J.  P.  4 ;  and 
MUler  V.  JJ.  of  Dudley  (1898),  42  S.  J.  610. 
It  is  stated  in  the  case  by  the  alderman 
"that  there  was  no  evidence  whatever 
before  me  showing  that  the  appellants  or 
any  officer  or  director  of  the  appellants  ever 
had  any  knowledge  or  notice  of  the  way  in 
which  Topping  and  Spindler  carried  on 
their  business  or  of  the  fact  that  they  com- 
mitted any  illegality  (if  any)  in  so  doing ; 
and  at  the  hearing  on  December  1st,  1902, 
I  stated  my  opinion  to  the  effect  that  I  was 
quite  satisfied  of  the  good  faith  of  the 
Aportsman,  and  that  I  did  not  question 
that  for  a  moment,  but  that  the  question 
was  whether  knowingly  or  unknowingly 
they  had  brought  themselves  within  the 
four  comers  of  the  law."  But  the  proceed- 
ings of  Topping  and  Spindler  did  not  con- 
travene s.  1  of  the  Act.  There  are  two 
offences  mentioned  in  that  section  :  the  one 
is  opening,  ete.,  an  office,  or  place  for  the 
purpose  of  betting  with  persons  resorting 
thereto  ;  the  other  is  opening,  ete.,  an  office 
or  place  for  the  purpose  of  any  money,  etc., 
being  received  in  consideration  of  a  promise 
to  imy  upon  the  event  of  a  horse  race.  See 
£.  V.  Broum,  [1896]  1  Q.  B.  119 :  59  J.  P. 
485,  as  to  the  former  offence,  and  Lennox  v. 
Stoddart,  [1903]  2  K.  B.  21 ;  66  J.  P.  469, 
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as  to  the  latter.  Betting  in  itself  is  not 
illegal,  and  neither  of  the  two  offences  has 
been  committed  by  Topping  and  Spindler, 
as  there  was  no  physical  resorting  to  the 
oflfice  in  Fleet  Street,  and  all  money  was 
deposited  without  reference  to  anjr  par- 
ticular bet  at  Flushing.  It  is  not  illegal 
merely  to  keep  an  office  or  place  in  London 
for  thfi  receipt  of  telegrams  relating  to 
betting. 

Avorv,  K.C.,  and  J,  G.  Mwckay^  for  the 
respondents,  submitted  that  this  advertise- 
ment comes  within  the  terms  of  s.  7  of  the 
Betting  Act,  1853.  The  true  test  is,  what 
would  this  advertisement  convey  to  the 
mind  of  a  man  addicted  to  betting?  It 
would  suggest  that  Topping  and  Spindler 
were  betting  men,  that  tney  were  prepared 
to  bet  on  the  races  mentioned  in  the  adver- 
tisement, and  that  telegrams  relating  to 
betting  could  be  received  in  London  at  an 
address  which  could  be  obtained  from 
Flushing.  The  words,  "  telegraphic  instruc- 
tions can  be  sent  to  London,"  can  only 
mean  that  the  money  is  to  be  deposited  at 
Flushing  by  means  of  the  instructions  sent 
to  the  office  in  London.  I^Lord  Alver- 
STONE,  L.C.J.— Is  it  not  consistent  with  the 
advertisement  that  there  should  be  no 
deposit  previous  to  the  bet  X\  No.  A  man 
addictea  to  betting  would  know  that  all 
betting  of  this  kind— the  kind  mentioned 
in  the  advertisement — must  be  done  by 
deposit,  as  the  advertisement  is  addressed 
to  all  the  world.  The  evidence  as  to 
Brown's  proceedings  shows  clearly  what 
the  meaning  of  the  advertisement  was. 
[Channell,  J. — The  result  of  your  experi- 
ment to  find  out  what  Topping  and  Spindler 
actually  did  in  pursuance  of  the  advertise- 
ment does  not  snow  what  the  public  would 
have  understood  from  the  advertisement 
itself.]  The  actual  meaning  of  the  adver- 
tisement is  some  evidence  of  what  the 
advertisement  would  mean  to  a  man  addicted 
to  betting.  The  publicBrtion  of  an  adver- 
tisement of  this  kind  is  absolutely  pro- 
hibited by  the  section,  and  it  is  not 
necessary  for  the  prosecution  to  establish 
meM  rea.  Topping  and  Spindler  were 
using  their  office  in  Fleet  Street  for  the 
second  purpose  prohibited  by  s.  1  of  the 
Act,  viz.,  for  the  purpose  of  money  being 
received  by  them  or  on  their  behalf  as  a 
consideration  for  a  promise  to  pay  money 
on  events  relating  to  horse  racing.  In 
Lennox  v.  JStoddart,  sv/pra^  it  was  decided 
that  although  the  receipt  of  money  did  not 
take  place  at  the  house,  office,  room,  etc.,  if 
the  said  house,  office,  room,  etc.,  was  used 
as  an  essential  part  of  the  operations  for 
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the  purpose  of  money  being  received,  etc., 
it  came  within  s.  1.  That  decision  is  an 
authority  that  Topping  and  Spindler  contra- 
vened s.  I  as  the  Continental  Sportfman, 
and  the  other  documents  were  sent  from 
the  London  office.  Further,  it  appears  from 
the  Ccmtinental  Sportsman^  that  "  Money 
Orders  should  be  made  payable  to  R.  Top- 
ping at  the  General  Post  Office,  London,  and 
forwarded  to  Flushing  with  instructions," 
and  that  "  All  remittances,  cheques,  postal 
orders  and  money  orders  should  be  crossed 
'London  and  County  Bank,  Newington 
Branch.'"  Holland  was  a  mere  conduit- 
pipe  for  the  receipt  of  the  money  at  the 
London  office. 

Banckwerts,  K.C.,  was  not  called  upon  to 
reply. 

Lord  Alveestone,  L.C. J.— The  discus- 
sion in  this  case  brought  out  a,gain  in  relief 
that  which  one  has  had  to  observe  so  often, 
that  it  is  very  desirable  there  should  be 
some  legislation  to  stop  such  advertisements 
as  these  which  undoubtedly  do  a  great  deal 
of  harm,  although,  as  ha!s  so  often  been 
pointed  out  at  the  bar  and  repeated  on  the 
bench,  betting  per  se  is  not  prohibited— is 
not  illegal. 

There  are  by  s.  1  of  the  statute  two 
classes  of  transactions  which,  I  think,  have 
been  correctly  summarised  by  Mr.  Danck- 
wertSy  the  one,  opening,  etc.,  a  house,  offijce, 
room,  etc.,  for  the  purpose  of  betting  with 
persons  resorting  tnereto ;  and  the  other, 
keeping  a  place  for  the  purpose  of  any 
money  or  valuable  thing  bein^  received  in 
consideration  of  a  promise  to  pay 
upon  the  event  of  a  horse  race. 
We  have  held,  and  the  Court  of  Appeal 
have  affirmed  our  decision,  that  if  wjbat  is 
done  in  this  country  is  a  necessary  ingre- 
dient or  step  in  the  receipt  of  the  money, 
there  is  an  offence  under  the  statute, 
although  the  money  was  not  actually  re- 
ceived in  England.  Now,  these  being  the 
two  classes  of  transactions  which  are 
attacked  and  prohibited  by  s.  1,  s.  7 
says  that  any  person  exhibitmg  an  adver- 
tisement whereby  it  shall  be  made  to 
appear  that  any  house,  office,  room,  etc., 
is  opened,  kept,  or  used  for  the  purpose 
of  makinff  bets  or  wagers  in  manner  afore- 
said, shall  on  conviction  forfeit  and  pay 
a  sum  not  exceeding  thirtv  pounds.  1 
adopt  what  Mr.  Avory  said—I  believe  I 
pointed  it  out  in  one  of  the  other  cases — 
that  an  advertisement  which  advertises  a 
place  or  office  for  either  of  the  purposes 
m  s.  1  is  an  iUegal  advertisement  Now,  I 
think  that  in  order  that  an  advertisement 
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should  come  within  the  section  it  must 
appear  by  reasonable  inference  from  the 
advertisement  that  illegal  betting  is  being 
carried  on  at  the  place,  or  that  there  is 
an  invitation  to  do  something  which  shall 
form  part  of  illegal  betting.  I  do  not 
accept  the  view  which  Mr.  DanckwerU  has 
presented  to  us,  that  the  alderman  meant  to 
find  that  there  could  not  be  an  offence 
against  the  statute  unless  the  owners  of  the 
paper  who  published  the  advertisement 
knew  that  illegal  betting  was  going  to 
be  carried  on.  I  think  that  if  the  case  is 
one  in  which  the  advertisement,  reasonably 
understood  by  the  person  by  whom  it  is 
read,  indicates  one  of  the  two  offences  pro- 
hibited by  s.  1,  then  the  offence  under  s.  7 
is  complete,  and  no  newspaper  proprietor 
can  properly  ulead  ignorance  because  he 
did  not  himself  make  inquiry  as  to  what 
the  advertisement  indicated.  That  these 
were  betting  advertisements  there  cannot 
be  a  shadow  of  a  doubt,  whether  you  look  at 
the  advertisement  itself  or  the  other  adver- 
tisements with  which  it  was  closely  con- 
nected. The  proprietors  of  the  Sportsnuin 
cannot  possibly  have  thought  that  they  did 
not  know  they  were  the  advertisements  of 
betting  people  ;  and  therefore  in  that  sense 
mens  rea  is  not  necessary  ;  but  I  think  it 
must  be  proved  by  reasonable  intendment 
from  the  advertisement  that  it  relates  to 
one  of  the  two  prohibited  classes  of  trans- 
actions. 

I  should  be  very  glad  if  I  could  come  to  the 
other  conclusion  because  day  by  day  I  get 
more  convinced  of  the  mischief  that  is  done 
by  these  advertisements.  All  that  is  said 
is  that  Topping  and  Spindler,  Flushing, 
Holland — and  the  SporUnian  must  know 
that  they  are  betting  people— would  do 
something  in  connection  with  the  Derby, 
Ascot  Stakes,  Royal  Hunt  Cup,  and  North- 
umberland Plate,  that  they  issue  the 
Continental  Svortsmanj  also  a  year-book 
and  ready-reckoner  free  on  receipt  of 
address,  and  that  telegraphic  instructions 
can  be  sent  to  London.  If  those  words 
"Telegraphic  instructions  can  be  sent  to 
London"— and  undoubtedly  those  are  the 
words  which  have  created  the  greatest 
difficulty  in  my  mind  —  if  those  words 
"telegraphic  instructions  can  be  sent  to 
London  not  only  could  be  construed,  but 
ought  to  be  construed  in  ordinary  under- 
standing as  meaning  you  can  instruct  or 
send  your  instructions  to  London  in  connec- 
tion with  the  machinery,  whereby  I  shidl 
receive  your  money,  or  in  other  words,  as 
Mr.  Avory  has  put  it,  if  the  words  "  tele- 
graphic instructions  can  be  sent  to  London" 
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are  only  consistent  with  the  course  of  trans- 
actions whereby  Topping  and  Spindler 
received  money  m  Holland  by  means  of  the 
instructions  sent  to  the  office  in  London, 
then  I  think  the  case  would  be  very  nearly 
covered  by  the  previous  authorities.  It 
seems  to  me  that  that  is  importing  into 
this  case  a  view  of  the  advertisement  which 
is  not  justified  by  the  evidence.  There  is 
no  finding  that  that  is  what  it  means.  I 
certainly  think  the  fair  meaning  of  the 
finding  statement  is  that  the  advertisement, 
coupl^  with  what  was  done  after  the 
advertisement  was  published,  led  the  alder- 
man to  his  conclusion.  I  think  it  is 
impossible  to  say  that  the  advertisement 
may  not  be  issued  by  a  person,  and  does 
not  appear  to  be  issued  by  a  person  who  is 
carrying  on  betting  without  infringing  the 
provisions  of  section  1. 

I  admit  that  knowing  the  mischief  that  is 
done  by  these  advertisements— and  un- 
doubtedly there  is  a  large  amount  of  this 
betting— it  is  highly  probable  that  those 
who  issued  those  advertisements  will  carry 
on  ill^l  betting;  but  it  seems  to  me 
impossible  on  this  evidence^  this  being  a 
criminal  case,  to  say  that  it  is  made  to 
appear  from  the  advertisement  itself  that 
Topping  and  Spindler  are  infringing  the  law 
in  England.  I  am  bound  to  say  that  the 
fact  that  they  have  a  Flushing  address,  and 
that  they  do  not  give  a  London  address 
makes  the  advertisement  suspicious,  but  I 
do  not  think  suspicion  is  enough.  I  think 
the  advertisement  must  make  it  appear  that 
the  business  which  is  being  carried  on  in 
London  is  one  of  the  businesses  which  is 
prohibited  or  rendered  illegal  by  the  first 
section.  Therefore  with  ^eat  rep'et  I  come 
to  the  conclusion  that  this  conviction  can- 
not stand. 

Wills,  J. — I  share  my  lord's  views  and 
his  regrets. 

Channell,  J.— I  am  also  of  the  same 
opinion.  I  think  a  great  deal  does  appear 
from  this  advertisement  and  that  this 
advertisement  does  make  it  appear  that 
there  is  an  office  in  London,  at  which  at 
some  time  some  kind  of  betting  either  goes 
on  or  is  in  some  way  transacted.  I  think 
that  does  appear ;  but  the  difficulty  is  to 
bring  the  case  within  either  of  the  two 
branches  of  the  first  section  of  the  Act  ... 
If  it  had  not  been  for  the  case  of  £.  v. 
Brown^  supra,  which  says  that  there  must 
be  "physical  resorting,"  there  would  not  be 
much  difficulty,  because  then  the  case 
could  be  brought  within  the  first  branch  of 
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section  1,  but  I  think  there  is  quite  enough 
in  the  advertisement  to  show  that  there 
was  an  office  in  London.  It  is  true  that  the 
address  of  that  office  is  not  given,  but  it  is 
impossible  to  read  this  otherwise  than  as 
meaning  you  can  communicate  with  us  in 
London  by  telegraph  although  our  address 
purports  to  be  at  Flushing,  and  you  can 
get  our  London  address  by  getting  there 
other  documents  sent  to  you.  It  is  impos- 
sible to  hold  that  the  document  means  other 
than  that,  but  that  is  not  quite  enough,  and 
as  "physical  resorting"  is  necessary  for  a 
conviction  within  this  first  branch,  that  is 
out  of  the  question  here,  because  this 
advertisement  so  far  as  it  indicates  any- 
thing at  all  on  the  subject  indicates  another 
kind  of  communication,  namely,  by  tele- 
graph, and  not  by  "  physical  resorting." 

Then  as  to  the  second  branch  of  the 
section  on  which  Mr.  Avory  mainly  bases 
his  case,  he  says  that  it  is  made  to  appear 
from  the  advertisement  that  the  betting 
which  goes  on  at  this  office  in  London 
which  is  not  specified  but  which  exists 
somewhere  in  Ix)ndon  is  betting  by  means 
of  pre-payment.  He  asks  us  to  come  to 
that  conclusion  because  he  says  all  sensible 
people  know  that  nobody  would  bet  with 
strangers  upon  any  other  terms.  That 
seems  to  me  to  be  just  the  difficulty  in  this 
case.  Does  that  appear  from  this  adver- 
tisement? I  do  not  pretend  to  doubt  it 
myself,  but  I  do  not  think  we  can  take 
judicial  notice  of  it  and  there  is  no  finding 
of  fact  in  the  case  which  says  it  is  so.  If  it 
was  we  should  be  bound  by  it. 

As  to  the  evidence  as  to  the  communica- 
tions that  were  made  I  do  not  think  that 
is  applicable.  When  one  talks  about  the 
meaning  of  words  sometimes  one  is  re- 
ferring to  the  meaning  with  which  the 
person  who  is  using  these  words  uses  them, 
and  the  meaning  that  he  intends  to  put 
upon  them,  but  as  a  general  rule  of  law  you 
do  not  talk  of  the  meaning  of  words  as 
meaning  what  the  speaker  of  the  words  or 
the  user  of  the  words  intends  by  them,  but 
one  refers  to  the  sense  in  which  they  would 
be  understood  by  the  person  who  heard 
them.  Now  supposing  this  advertisement 
was  absolutely  ambiguous  or  that  it  might 
have  two  meanings,  and  that  a  pei-son  did 
not  know  which  was  intcndcKi,  if  you 
wanted  to  find  out  which  the  man  intended 
the  best  way  would  be  to  conmiunicate 
with  him  and  find  outj  and  you  would  get 
an  answer  as  in  this  case.  Therefore 
this  communication  between  Brown  and 
Topping  and  Spindler  is  the  best  evidence 
that  there  can  be  of  what  meaning  Topping 


67  J.  P.  86L 

and  Spindler  put  upon  the  advertisements, 
but  it  is  no  evidence  at  all  of  the  meaning 
which  other  people  would  put  upon  it 
without  that  communication.  Conse- 
quently it  seems  to  me  that  you  cannot 
say  that  this  advertisement  makes  that  to 
appear  which  is  necessary  in  order  to  bring 
it  within  the  second  branch  of  s.  1  of  the 
statute.  I  share  my  lord's  regret  that  we 
cannot  come  to  another  conclusion. 

A2ypeal  allotved. 

Solicitors  for  the  appellants :  Gush, 
Phillips,  Walters  and  Williams. 

Solicitors  for  the  respondent :  Malkin  & 
Co. 


67  J.  p.  369. 

KING'S  BENCH  DIVISION. 


June  29,  1903. 

Lawrence  v.  O'Haea. 

Licensing  Acts — Abandonment  of  license — 
Evidence— Licensing  Act,  1872  (25  & 
26  Vict.  c.  94),  s.  3. 

The  ajmellant  was  the  license-holder  of  the 
Ki/yal  Hotels  Ince-i7i- Maker  fields  the 
property  being  owned  by  his  father. 
From  Au^st  23  to  NovenUter  4<A,  1901, 
the  apjmllant  resided  at  the  Boyal 
Hotels  and  carried  on  the  licensed 
business  there.  On  the  latter  date^  he 
had  a  quarrel  with  his  father  and  left 
the  district.  Tlie  father^  tvith  the 
assistance  of  a  nvanager^  carried  on  the 
business  till  April  2,bth,  1902,  wfien  he 
tvas  summoned  and  convicted  of  selling 
intoxicating  liquors  by  retail  without 
being  duly  licensed  t/ureto.  On  May 
^t/iy  1902,  the  appellant  gave  notice 
that  he  desired  to  transfer  the  license  to 
one  Clarkcy  the  manager.  The  justices 
refused  to  qrant  a  transfer^  and  the 
apjiellant  thereu2X)n  re-took  possession 
of  the  premises^  and  on  Juiie  StJiy  Uie 
appellant  was  summoned  for  selling 
intoxicatinq  liquor  without  being  duly 
licensed    thereto    and    convicted^    the 
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justices  being  of  opinion  that  he  had 
abandoned  his  license. 

Held,  that  the  conviction  could  not  stand 
as  the  appellant  was  a  person  duly 
licensed  under  the  Licensing  Act,  1872. 

Case  stated  by  the  justices  in  and  for  the 
county  of  Lancaster. 

At  a  petty  sessions  for  the  petty  sessional 
division  of  Wigan,  in  the  said  county,  holden 
in  the  county  police  court  at  Wigan,  on 
June  6th,  1902,  Frederic  Wilson  Lawrence 
(hereinafter  called  the  appellant)  was 
charged  upon  the  information  of  Superinten- 
dent Joseph  O'Hara  (hereinafter  called  the 
respondent),  for  that  he,  on  May  31st,  1902, 
at  Ince-in-Makcrfield,  in  the  said  county, 
unlawfully  did  sell  by  retail  intoxicating 
liouor  which  he  was  not  then  licensed  to 
sell  by  retail,  contrary  to  s.  3  of  the 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94). 

The  following  facts  were  proved  before 
us : 

On  August  23rd,  1901,  the  license  in 
respect  of  the  Royal  Hotel,  a  fully  licensed 
house,  situate  at  Ince-in-Makerfield,  in 
the  said  county,  was  duly  transferred  to 
the  appellant,  and  was  afterwards,  at  the 
general  annual  licensing  meeting  on  August 
29th,  1901,  duly  renewed  to  him. 

The  appellant  from  and  between  the  said 
August  23rd  and  November  4th,  1901,  resided 
at  and  carried  on  the  business  of  the  said 
hotel  with  the  assistance  of  one  John 
Clarke,  as  manager. 

The  said  Royal  Hotel  was,  on  and  at  all 
times  between  the  said  August  22rd,  1901, 
and  June  6th,  1902,  owned  by  Isaac  Wilson 
Lawrence,  the  father  of  the  appellant. 

After  the  said  August  29th,  and  prior  to 
November  4th,  1901,  the  said  Isaac  Wilson 
Lawrence  became  dissatisfied  with  the  con- 
duct of  the  appellant  as  tenant  and  licensee 
of  the  said  Royal  Hotel.  As  a  result  of 
such  dissatisfaction,  the  appellant,  on  the 
said  November  4th,  1901,  left  the  said  Royal 
Hotel  and  the  district,  and  went  to  live 
at  Southport,  and  between  the  said  Novem- 
ber 4th,  1901,  and  May  30th,  1902,  took  no 
Sirt  in  the  management  of  the  said  Royal 
otel.  From  the  said  November  4th,  1901, 
to  April  26th,  1902,  the  said  Isaac  Wilson 
Lawrence,  with  the  assistance  as  manager 
of  the  said  John  Clarke,  carried  on  the 
business  of,  and  sold  intoxicating  liquors 
at,  the  said  Royal  Hotel  without  any  trans- 
fer of  the  license  or  temporary  or  other 
authority  to  sell.  On  the  said  April  25th, 
1902,  the  said  Isaac  Wilson  Lawrence  was 
convicted  at  a  petty  sessions  of  justices  for 


67  J.  P.  369. 

the  said  petty  sessional  division  of  Wigan, 
for  that  he,  on  April  18th,  1902,  unlawfully 
did  sell  by  retail  at  the  said  Royal  Hotel, 
intoxicating  liquors  which  he  was  not  then 
licensed  to  sell  by  retail,  contrary  to  s.  3 
of  the  Licensing  Act,  1872  ^35  &  36  Vict, 
c.  94),  and  was  hned  £10  ana  costs.  From 
the  said  conviction  he  did  not  appeal. 

At  a  petty  sessions  of  justices  holden  on 
May  2nd,  1902,  the  said  John  Clarke  as  the 
then  tenant  and  occupier,  applied  for  and 
had  granted  to  him  pursuant  to  5  &  6  Vict, 
c.  44,  s.  1,  a  temporary  authority  to  sell 
at  the  said  Royal  Hotel  until  the  then  next 
ensuing  special  sessions  for  the  transfer  of 
licenses. 

On  May  30th,  1902.  the  appellant  having 
therefore  duly  served  the  notices  of  inten- 
tion to  transfer  prescribed  by  s.  40  (2)  of 
the  Licensing  Act,  1872,  applied  to  the 
justices  assembled  at  a  special  session  for 
the  transfer  of  licenses  tor  permission  to 
transfer  the  license  of  the  said  Royal  Hotel 
to  the  said  John  Clarke.  The  justices  re- 
fused to  grant  a  transfer  to  the  said  John 
Clarke. 

The  appellant  on  May  30th,  1902,  after 
the  hearing  and  refusal  of  the  said  applica- 
tion to  transfer,  re-took  possession  of  the 
said  Royal  Hotel.  The  name  of  the  said 
John  Clarke,  which  had  been  prior  to  the 
said  May  30th,  printed  over  the  front  door 
of  the  said  Royal  Hotel  as  licensee,  was 
then  removed  and  replaced  with  the  name 
of  the  appellant  as  licensee.  There  was  a 
stocktaking  and  re-valuation,  and  late  in 
the  day  on  the  said  May  30th,  the  said 
Royal  Hotel  was  opened  for  business  by  the 
appellant.  On  May  31st.  1902,  the  appellant 
sold  intoxicating  liquor  by  retail  at  the  said 
Royal  Hotel. 

It  was  contended  on  behalf  of  the  appel- 
lant that  the  license  having  been  on  August 
29th,  1901,  renewed  to  him  and  not  having 
been  meanwhile  transferred,  nor  under  the 
provisions  of  the  Acts  of  Parliament  been 
forfeited  nor  become  void,  and  the  appellant 
not  having  become  meanwhile  disqualified 
under  the  said  provisions  from  holding  the 
same,  he  was,  on  the  said  May  31st,  law- 
fully entitled  by  virtue  of  the  said  license  to 
resume  possession  and  sell  intoxicating 
liquor  by  retail  at  the  said  Royal  Hotel. 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  appellant  had,  prior  to  the 
said  May  30th,  1902.  divested  himself  of  his 
rights  under  the  saia  license  by  abandoning 
the  possession  of  the  said  Royal  Hotel,  and 
ceasing  to  exercise  any  control  over  the 
said  licensed  premises.  We  found  as  a  fact 
from  the  evidence  that  the  appellant  went 
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out  of  possession  of  the  said  Royal  Hotel 
on  November  4th,  1901,  and  that  from  that 
time  to  May  30th,  1902,  he  did  not  intend 
to  exercise,  nor  did  he  exercise  any  control 
oyer  the  premises,  nor  in  any  way  identify 
himself  with  the  obligation  imposed  upon 
him  as  a  licensee. 

We  were  of  opinion,  therefore,  that  to 
admit  the  appellant^s  contention  would  open 
the  door  to  many  abuses  and  create  a  state 
of  things  not  contemplated  by  the  legislature, 
and  that  the  appellant  having  abandonea 
I)osse8sion  of  the  said  Royal  Hotel  under  the 
circumstances  as  disclosed  in  this  case,  he 
was  not  entitled  to  resume  possession  and 
sell  on  the  said  May  31st,  1902,  under  the 
renewed  license  granted  to  him  on  August 
29th,  1901,  and  we  accordingly  convicted 
the  appellant  of  the  offence  charged,  and 
fined  him  £10  and  costs  subject  to  this 
case. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether,  upon  the 
above  statement  of  facts,  our  determination 
was  erroneous  in  point  of  law. 

If  the  court  shall  be  of  a  negative 
opinion,  then  the  said  conviction  is  to  stand, 
but  if  the  court  shall  be  of  an  affirmative 
opinion,  then  the  said  conviction  is  to  be 
quashed. 

Given  under  our  hands  this  25th  day 
of  August,  1902. 

Thomas  Marshall. 

H.  S.  Woodcock. 

Thos.  Rrown. 

Jas.  Marsden. 

Thos.  Barton. 

H,  Avory,  K.C.  (with  him  Greer),  for  the 
appellant.  —  The  appellant  was  a  duly 
licensed  person.  He  had  obtained  the 
license  on  August  23rd,  1901,  and  it  was 
confirmed  on  August  29th,  1901,  and  that 
license  did  not  expire  till  October,  1902. 
He  was,  in  fact,  the  only  person  licensed 
with  regard  to  these  premises,  and  there 
was  no  evidence  on  which  the  justices  could 
find  that  he  had  abandoned  his  license.  It 
was  held  in  Andrews  v.  Benton,  [1897] 
2  Q.  B.  37 ;  61  J.  P.  326,  that  a  person  duly 
licensed  remaining  in  possession  of  the 
licensed  premises  and  selling  intoxicating 
liquor  after  a  temporary  authority  to  carry 
on  business  had  been  granted  to  another 
person  in  contemplation  of  the  transfer  of 
the  license,  and  the  possession  of  the  pre- 
mises to  him^  was  not  liable  to  be  convicted 
for  selling  without  a  license.  There  was  no 
obligation  on  the  defendant  to  reside  on  the 
premises,  and  he  only  removed  in  conse- 
quence of  a  disagreement  with  his  father. 
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Danckwerts,  K.C.  (with  him  Oirerend 
Evans),  for  the  respondent. — It  is  a  ques- 
tion of  fact  for  the  justices  whether  the 
appellant  had  abandoned  his  license,  and 
they  have  found  that  he  had,  in  fact,  done 
so.  Once  abandoned  it  cannot  be  resumed. 
They  referred  to  R.  v.  Grove  (18»3),  57 
J.  P.  454. 

Lord  Alverstone,  C.J.— The  appellant 
in  this  case  was  summoned  under  s.  3  of  the 
Licensing  Act,  1872,  for  unlawfully  selling 
by  retail  intoxicating  liouor  which  he  was 
not  then  licensed  to  sell  by  retail.  The 
fact  is  that  the  appellant  had  been  duly 
licensed  to  sell  at  those  premises  by  a 
license  which  had  been  confinned  on 
August  23rd,  1901,  which  license  was  still 
in  force  at  the  time  that  these  proceedings 
were  taken.  It  is  also  true  that  after 
November  4th,  1901,  in  consequence  of  a 
disagreement  with  his  father,  the  appellant 
left  the  premises,  and  took  no  part  in  the 
management  of  the  premises,  which  was 
carried  on  by  his  father  and  a  manager. 
Now,  the  justices  have  found  that  the 
appellant  had  gone  out  of  possession  and 
did  not  mean  to  return,  ana  they  seem  to 
have  thought  that  he  was  not  entitled  to 
return.  Sut  I  can  see  no  statute  or 
principle  of  law  which  would  warrant  the 
justices  in  finding  thiSj  and  I  therefore 
think  there  was  no  evidence  upon  which 
the  justices  could  find  that  the  appellant 
was  not  a  duly  licensed  person,  and  the 
justices  are  not  entitled  to  say  that  he  has 
abandoned  possession  of  his  license.  Under 
these  circumstances  the  conviction  of  the 
appellant  cannot  stand,  and  the  appeal  must 
be  allowed. 

Wills,  J.— I  agree. 

Channell,  J.— I  am  of  the  same  opinion. 
Appeal  allotoed. 

Solicitors  for  the  appellant :  Blake  and 
Heseltine  for  Arthur  Smith,  Wigan. 

Solicitors  for  the  respondent  :  Corbin, 
Greener  and  Cook  for  T.  K.  Taylor,  Wigan. 
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July  1,  2,  1903. 

(Before  Lord  Alverstone,  L.C.J.,  Wills 
and  Ohannell,  J  J.) 

Binoley  Urban  District  Council  v. 
Ferrand. 

Local  Government  —  Hif^hways  —  Liability 
to  repair  ratione  tenurce — No  evidence 
of  exemption  in  fact  from  highway  rate 
before  1835  —  No  exemption  implied 
from  liability  to  repair  ratione  tenurce 
—General  district  rate— Section  33  of 
the  Highway  Act,  1836. 

On  an  appeal  under  8,  269  of  the  Public 
Ileatih  Act^  1875,  against  a  general 
district  rate,  out  of  which  the  cost  of 
repair  of  highways  was  to  be  defray ea^ 
made  by  the  present  appellants  on  the 
grownd  that  the  present  respondent  wa^ 
entitled  to  exemption  under  s.  33  of  the 
Hightoay  Act,  1835,  in  so  fcur  as  such 
rate  tooA  attributable  to  highway  ex- 
penses^ the  court  of  qvxirter  sessions 
found  as  facts  that  ike  present  respon- 
dent and  his  predecessors  in  title  of 
certain  lands  repair  eel  certain  highways 
from  time  immemorial^  and  that  the 
said  hightoays  were  repaired  ratione 
tenurce  of  the  lands  in  question.  No 
evidence  vhis  given  at  the  hearing  as  to 
whether  or  noty  dovm  to  the  date  of  the 
Highway  Act,  1835,  the  oumers  or  occu- 
piers of  the  said  lands  had  performed 
statute  duty  or  paid  composition  in 
lieu  thereof  or  paid  highway  rates,  or 
ew  to  whether  or  not  from  the  year  1835 
to  1862  they  had  paid  highway  rates. 
From  1862  to  1898  they  paid  highway 
rates,  and  from  1898  onwards  they  pata 
general  district  rates.  Sessions  held, 
on  the  above-mentioned  findings,  that 
the  owners  and  occupiers  of  the  said 
lands  were  exempt  from  such  jxyrtion  of 
the  general  district  rate  as  is  attribut- 
able to  t/ie  repair  of  highways. 

Held,  on  a  ca>se  stated,  that  the  fact  of  the 
owners  or  occupiers  of  particular  land% 
repairing  certain  highways  ratione 
tenurce,  woa  not  of  itself  sufficient  to 
show  that  the  said  owners  or  occupiers 
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were  legally  exempt  from  other  liability 
for  the  repair  of  hightoays.  Liability 
ratione  tenurce  can  exist  with  or  with- 
out exemption  from  other  burdens,  and 
in  ecLch  case  it  is  a  question  of  evidence^ 
In  this  ccLse  there  wa^  no  evidence  of 
exemption  in  fact,  and  the  question, 
therefore,  of  legal  exemption  toithin 
s,^  of  the  Highway  Act,  1836,  did  not 
arise. 

Case  stated  bjr  the  court  of  quarter 
sessions  for  the  ooinion  of  the  King's  Bench 
Division  of  his  Majesty's  High  Court  of 
Justice. 

This  was  an  appeal  by  William  Ferrand, 
the  present  respondent  (hereinafter  called 
the  respondent),  under  s.  269  of  the  Public 
Health  Act,  1875,  against  a  general  district 
rate  of  2<.  2i.  in  the  pound  made  by  the 
Bingley  Urban  District  Council  on  Novem- 
ber I71h,  1902.  The  grounds  of  such  appeal 
are  set  out  in  para^n^ph  8  hereof.  The 
said  appeal  came  on  for  hearing  at  the 
general  quarter  sessions  of  the  peace  held 
at  Leeds  in  and  for  the  said  Hiding,  on 
Monday,  January  6th,  1903,  when,  upon 
hearing  counsel  and  witnesses  on  both  sides, 
the  court  allowed  the  said  appeal  with  costs, 
subject  to  the  opinion  of  the  King's  Bench 
Division  of  his  Mfigesty's  High  Court  of 
Justice  upon  the  following  case  : 

The  following  facts  were  admitted  or 
proved  before  us : 

1.  Previous  to  1862  the  hamlet  of  Harden 
was  a  separate  highway  parish  as  defined 
by  the  General  Highway  Act  of  1835. 
Lyin^  within  the  said  hamlet  was,  and  is,  a 
certam  highway,  now  known  as  "The  Harden 
and  Cullingworth  Road,"  such  highway  runs 
east  and  west  through  the  actual  village  of 
Harden,  and  extends  outside  the  actual 
village  for  a  distance  of  2,070  yards  in  an 
easterly  direction,  and  for  a  distance  of 
1,150  yards  in  a  westerly  direction.  This 
highway  is  hereinafter  referred  to  as  "  the 
said  highway  "  or  "  the  highway  in  ques- 
tion." 

2.  Lying  wholly  within  the  old  highway 
parish  of  Harden  were  and  are  other  high- 
ways which  are  and  always  have  been 
repairable  by  the  inhabitants  at  large  and 
available  for  use  by  the  general  public, 
including  the  respondent  and  his  tenants ; 
such  portion  of  the  highway  now  in  ques- 
tion as  lies  within  the  actual  village  of 
Harden  has  also  always  been  and  still  is 
repaired  by  the  inhabitants  at  large. 

3.  In  1862,  the  Bingley  Township  Local 
BoNEird  was    formed  and  one  of  the  con- 
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stituent  parts  of  that  district  was  the  said 
hamlet  of  Harden.  In  18d4,  the  name  of 
the  Bingley  Township  Local  Board  was 
changed,  and  it  became  the  Bingley  Outer 
Urban  District,  the  area  remaining  as 
before.  In  1898,  the  present  urban  dis- 
trict of  Bingley  was  lormed,  comprising 
three  separate  urban  districts,  viz.,  the 
Bingley  Outer  Urban  District  aforesaid, 
the  Bingley  Urban  District  and  the  Wilsden 
Urban  District  The  said  urban  district  of 
Bingley  was  so  formed  by  an  order  of  the 
county  council  duly  confirmed  by  the  Local 
Government  Board  and  then  came  under 
the  control  of  the  council  thereof,  and  is 
now  under  the  control  of  the  present  appel- 
lants (hereinafter  called  the  appellants). 

4.  The  respondent  is  the  owner  but  not 
the  occupier  of  some  of  the  lands  alongside 
that  length  of  the  said  highway  which  lies 
within  the  actual  village  of  Harden,  upon 
the  south  side  of  the  said  highway.  This 
said  land  was  acquired  by  his  predecessors 
in  title  in  comparatively  recent  times.  The 
respondent  is  also  the  owner  of  all  the  land 
on  Doth  sides  of  the  said  highway  outside 
the  actual  village,  occupying  part  of  such 
land  himself ;  this  land  as  to  the  whole 
thereof  has  been  in  the  ownership,  and  as 
to  the  part  thereof  in  the  actual  occupation 
of  himself  or  his  predecessors  in  title 
continuously  from  a  date  long  anterior 
to  1731. 

5.  The  respondent  is  also  the  owner  of 
extensive  lands  throughout  the  remainder 
of  the  district  of  the  appellants,  some  of 
which  lands  are  situate  in  what  was  formerly 
the  Bingley  Urban  District,  others  in  what 
was  formerly  the  Wilsden  Urban  District, 
others  in  the  old  highway  parish  of  Harden, 
and  others  in  the  remaining  portion  of  the 
old  Bingley  Outer  Urban  District. 

6.  Some  of  such  lands  are  in  the  respon- 
dent's own  occupation  and  the  remainder  in 
the  occupation  of  his  tenants,  but  (save  as 
appears  m  paragraph  4  hereof)  no  evidence 
was  given  as  to  which  particular  lands  are 
or  are  not  in  his  own  occupation. 

7.  On  November  17th,  1902,  the  appellants 
duly  made  and  levied  under  ss.  210  and  211 
of  the  Public  Health  Act,  1875,  a  general 
district  rate  at  2«.  2d.  in  the  pound,  and 
demand  thereof  was  duly  made  from  the 
respondent.  The  appellants  included  in  the 
same  rate  the  cost  of  repairs  of  highways 
within  their  district  in  accordance  with 
s.  216  (1)  of  the  Public  Health  Act,  1876, 
inasmuch  as  the  whole  of  their  district  is 
rated  for  works  of  paving,  water  supply  and 
sewerage. 
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8.  The  respondent  duly  gave  notice  of 
appeal  against  such  rate,  the  ground  of  his 
appeal  being,  "  that  the  propertv  of  me,  the 
said  William  Ferrand^  within  the  said  dis- 
trict on  which  the  said  rate  is  made,  and 
the  owners  and  occupiers  in  respect  thereof 
have,  previous  to  the  passing  of  the  High- 
way Act,  1835,  been  legallv  exempt  from 
the  performance  of  statute  duty  or  from  the 
payment  of  any  composition  in  lieu  thereof 
or  of  highway  rate  by  reason  that  the  owners 
and  occupiers  of  the  said  property  had  been 
liable  to  repair  and  have  repaired  ratione 
tenurce  certain  highways  in  the  said  district 
and  that  therefore  the  said  property  and 
the  owners  and  occupiers  thereof  are  exempt 
from  payment  of  so  much  of  the  rate  so 
made  as  aforesaid  as  is  made  to  defrav  the 
cost  of  repair  of  highways  in  the  said  dis- 
trict." It  was  admitted  that  by  the  **  cer- 
tain highways"  alleged  in  this  notice  of 
appeal  to  have  been  repaired  ratione  tenurcB 
by  the  respondent  (or  the  owners  and 
occupiers  of  nis  property  for  the  time  being) 
must  be  understood  the  highway  previously 
spoken  of  as  "  the  highway  in  question  "  so 
far  as  it  lies  outside  the  actual  village  of 
Harden  and  no  other. 

9.  No  evidence  was  given  as  to  whether 
or  not  down  to  the  date  of  the  Highway 
Act  1835,  the  owners  or  occupiers  of  the 
lanas  of  the  respondent  performed  statute 
duty  or  paid  composition  in  lieu  thereof  or 
paid  highway  rates.  It  was  admitted  that 
from  the  year  1862  to  1898,  both  inclusive, 
they  paid  nighway  rates,  and  since  1898  paid 
general  district  rates.  No  evidence  was 
given  as  to  whether  or  not  they  had  paid 
highway  rates  between  the  years  1835  and 
1862. 

10.  The  respondent  has  paid  county  rates 
levied  and  collected  with  the  poor  rate  in 
respect  of  such  lands.  The  occupiers  of 
sucn  lands  are  now  assessed  to  the  rate  for 
the  relief  of  the  poor. 

11.  The  respondent's  agent,  Walter  Mid- 
dleton,  produced  a  book  containing  entries 
between  the  years  1731-1751,  relating  to 
such  part  of  the  estate  of  the  respondent  as 
was  tnen  the  estate  of  his  predecessors  in 
title,  made  and  signed  by  an  agent  for  the 
trustees  of  the  then  owner  (who  was  a 
minor).  The  book  also  bore  the  signatures 
of  the  trustees  whose  handwriting  was 
identified  by  comparison  with  their  signa- 
tures on  deeds  and  it  was  tendered  in 
evidence  by  the  respondent^  but  objected  to 
by  the  appellants  as  being  inadmissible. 

12.  We  admitted  the  said  book  as 
evidence,  and  it  was  found  to  contain 
entries  of  payments  made  by  the  agent  of 
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the  said  trustees  for  repairing  portions  of 
the  highway  in  question,  as  items  chargeable 
against  the  estate. 

13.  In  the  year  1886,  letters  passed 
between  the  Bingley  Township  Boani  and 
the  respondent  and  two  of  the  tenants  of 
portions  of  the  estate  lying  immediately 
alongside  the  said  highway,  calling  upon 
him  and  them  to  repair  that  portion  of  the 
highway  which  lies  to  the  west  of  Harden 
yillage,  and  stating  in  answer  to  inquiries 
that  their  liability  to  do  so  was  under  s.  94 
of  the  Highways  Act,  1835. 

14.  In  consequence  of  that  portion  of  the 
said  highway  not  being  repaired,  a  sum- 
mons was  issued  against  one  of  the  tenants 
charging  "  non-repair  of  highways."  and  a 
witness-summons  in  connection  tiierewith 
was  served  upon  the  estate  a^ent  of  the 
respondent,  who  produced  the  said  summons 
on  giving  evidence  before  us. 

15.  The  proceedings  against  the  respon- 
dent's said  tenant  were  not  proceeded  with, 
in  consequence  of  liability  neing  accepted, 
and  so  much  of  the  said  highway  as  lies 
outside  the  actual  village  of  Harden  has 
ever  since  been  repaired  oy  the  respondent 
or  his  tenants. 

The  respondent  asked  the  court  to  infer 
from  the  evidence  and  admissions  herein- 
before set  out,  and  to  find  as  facts,  that 
he  and  his  predecessors  in  title  or  their 
tenants  had  repaired  the  highway  in  ques- 
tion outside  the  actual  village  from  time 
immemorial,  and  also  that  they  had  so 
repaired  under  an  obligation  rattone  tenurce; 
and  in  connection  herewith  he  contended 
that  the  facts  set  out  in  paragraphs  13,  14 
and  15,  were  evidence  of  admission  by  the 
appellants  that  the  respondent  was  under 
obligation  to  repair  the  road  in  question, 
and  further  that  the  appellants  were  stopped 
from  now  contending  that  it  is  not  repair- 
able and  repaired  by  the  respondent  and 
his  tenants,  and  is  not  so  repairable  and 
repaired  by  them  rattone  tenurce. 

In  the  event  of  the  court  drawing  the 
inferences  and  finding  the  facts  referred  to 
in  the  last  paragraph,  the  respondent,  as 
a  proposition  of  law,  asked  the  court  to  rule 
that  ne  was  entitled  to  the  exemption 
claimed  by  his  notice  of  appeal  by  virtue  of 
8,  33  of  the  Highway  Act,  1835. 

The  respondent  further  contended  that 
such  part  of  a  general  district  rate  as  is 
made  to  defray  tne  cost  of  repair  of  high- 
ways is  still  levied  by  an  urban  district 
council  as  surveyors  of  highways,  acting 
under  or  by  virtue  of  the  Highway  Act, 
1835,  and  can  be  dealt  with  separately  from 
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the  rest  of  the  rate.  It  was  agreed  that,  in 
the  event  of  the  respondent  being  success- 
ful in  his  appeal,  the  amount  of  the  district 
rate  attributable  to  the  repair  of  the  high- 
ways should,  if  necessary,  bo  left  to  an 
accountant  to  be  agreed  upon  between  the 
respondent  and  the  appellants. 

The  respondent  further  contended  that 
the  exemption  claimed  by  his  notice  of 
appeal  should  extend  to  all  his  said  lands 
within  the  said  hamlet  of  Harden  which 
was  a  highway  parish  at  the  time  of  the 
passing  of  the  Highway  Act,  1835. 

The  appellants  contended : 

(a)  That  there  was  no  admissible  evidence 
from  which  we  were  justified  in  finding  as  a 
fact  that  the  respondent  and  his  predecessors 
in  title  or  their  tenants  had  repaired  the 
highway  in  (question  outside  tne  actual 
viflage  from  time  immemorial,  or  in  finding 
as  a  fact  that  they  had  so  repaired 
it  (if  at  all)  rattone  tenurce.  It  was  sub- 
mitted in  connectien  herewith  that  the 
evidence  was  equally  consistent  with  an 
obligation  to  repair  rattone  clausurce. 

(b)  That  even  if  the  respondent  and  his 
predecessors  in  title  or  their  tenants  had 
repaired  the  highway  in  question  outside  the 
actual  village  from  time  immemorial,  and 
had  done  so  rattone  tenurce^  such  facts  were 
not  sufiicient  to  render  them  "legally 
exempt  from  the  performance  of  statute 
duty  or  from  the  payment  of  any  composi- 
tion in  lieu  thereof  or  of  highway  rate" 
within  the  meaning  of  s.  33  of  the  Highway 
Act,  1835. 

(c)  That  having  regard  to  the  existing 
■state  of  the  law  applicable  to  urban  districts, 
the  exemption  contained  in  s.  33  of  the 
Highway  Act,  1835,  has  no  application  to 
any  part  of  a  general  district  rate,  inasmuch 
as  no  part  of  a  general  district  rate  is 
imposed  under  or  by  virtue  of  the  Highway 
Act,  1835. 

(d)  That  even  if  prior  to  1835,  the 
respondent's  predecessors  were  entitled  to 
any  such  "legal  exemption"  within  the 
meaning  of  s.  33  as  is  now  aUeged  to  have 
existed,  it  was  ineumbent  upon  the  respon- 
dent to  prove  aflSrmatively  to  what  particu- 
lar lands,  now  his  property,  such  "legal 
exemption "  attached  to  the  year  1835,  and 
that  as  he  had  not  attempted  to  do  so, 
his  appeal  ought  to  be  dismissed. 

(e)  That  inasmuch  as  the  whole  of  the 
highway  alleged  to  have  been  repaired  b^ 
the  respondent  and  his  predecessors  or  their 
tenants  lies  within  the  old  highway  parish 
of  Harden,  the  respondent  can  in  no  case 
be   entitled,    in  right  of  such  repairs,  to 
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exemption  in  respect  of  any  of  his  lands 
lying  outside  such  parish. 

We  found  as  a  fact  that  the  respon- 
dent and  his  predeceesors  in  title  have 
repaired  the  road  (i.e.  the  highway  in 
question  so  far  as  it  lies  outside  the  actual 
village  of  Harden)  from  time  immemorial, 
and  that  these  roads  (i.e.  the  highway  in 
question  so  far  as  it  lies  outside  the  actual 
village  of  Harden)  have  been  so  repaired 
by  him  ratione  tenurce,  and  upon  these 
findings,  we  held  that  such  lands  as  are 
liable  to  repair  of  the  roads  are  exempt  from 
such  portion  of  the  general  district  rate 
as  is  attributable  to  the  repairs  of  the 
highways^  and  we  accordingly  allowed  the 
appeal  with  costs. 

The  question  for  the  opinion  of  the  court 
is,  whether  the  court  of  quarter  sessions 
were  right  in  allowing  ths  said  ai)peal. 

If  the  court  shall  be  of  opinion  in  the 
affirmative,  then  the  said  order  of  sessions 
is  to  be  affirmed.  If  in  the  negative, 
then  the  said  order  of  sessions  is  to  be 
quashed,  or  the  court  is  requested  to  give 
such  judgment,  or  to  make  such  order  as 
ought  to  nave  been  given  or  made  by  the 
said  court  of  quarter  sessions. 

(Signed)  Thomas  Brooke, 
Chairman. 

Section  33  of  the  Highway  Act,  1835,  is 
as  follows  :  "  When  property  or  the  owner 
or  occupier  in  respect  thereof ,  has,  previous 
to  the  passing  of  this  Act,  been  legally 
exempt  from  the  performance  of  statute 
duty  or  from  the  payment  of  any  composi- 
tion in  lieu  thereof,  or  of  highwav  rate  the 
said  property  and  the  owners  and.  occupiers 
thereof  shall  be  exempt  from  the  payment 
of  the  rate  hereby  imposed." 

MacmorraTi.  K.C.,  and  Scholefield  for  the 
appellants. — There  is  no  evidence  of  the 
lands  of  the  respondent  or  the  owners  or 
occupiers  thereof  being,  in  fact,  exempt 
from  the  liability  to  contribute  to  the  high- 
way rate,  and,  therefore,  they  cannot  be 
legally  exempt  within  s.  33  of  the  Highway 
Act,  1835.  if  the  owners  or  occupiers  of 
the  said  lands  have,  from  time  immemorial, 
repaired  certain  highways  ratione  tenures, 
that  fact  is  not  of  itself  sufficient  to  show 
that  the  owners  or  occupiers  are  necessarily 
exempt  from  the  highway  rate.  The  liability 
and  the  exemption  in  question  often  co- 
exist, but  not  necessarily  so  {R.  v.  Browne 
and  PurUm  (1849)^  13  Q.  B.  654).  In  each 
case  it  is  a  question  of  evidence  whether 
the  liability  to  repair  ratione  tenurce   is 
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accompanied  by  exemption  from  the  high- 
way rate  or  not.  Such  liabilitv  can  exist  oy 
grant  from  the  Crown  within  legal  naemor}% 
in  which  case  no  exemption  is  impli^ 
{Mayor,  etc.  of  Lyme  Regis  v.  Henley  (1834), 
3  B.  &  Ad.  77 ;  II  Bing.  N.  C.  222;  Esher 
and  Dittons  Urban  Council  v.  Marks 
(1902),  71  L.  J.  K.  B.  309 ;  66  J.  P.  243;  R.  v. 
RollitClS7b)y  L.  R.  10  Q.  B. 475 ;  44  L.  J.  M.  C. 
1 90).  [Wills.  J.— If  liability  to  repair  ratione 
tenurce  be  taken  in  its  natural  and  ordinary 
sense,  it  means  that  a  man  holds  land  in 
return  for  service,  such  as  repairing  a  high- 
way, which,  since  the  Statute  of  Quia 
Emptores  can  only  arise  on  a  grant  from  the 
Crown.  If  that  is  so,  in  the  case  of  a  grant  by 
an  individual  or  bv  the  Crown,  exemption 
from  the  general  highway  burdens  of  the 
community  would  form  no  part  of  the 
consideration  for  the  liability.]  No. 
Further  in  this  case  it  is  not  shown  to  what 
particular  lands  the  liability  to  repair 
ratione  tenurce  applies.  The  responaent 
was  rated  in  respect  of  thirty-eight  plots  of 
land,  and  he  appears  to  claim  exemption  on 
behalf  of  the  thirty-eight.  But  as  there 
was  no  evidence  before  tne  court  of  quarter 
sessions  to  what  extent  the  liability  to 
repair  ratione  tenurce  extended,  on  the 
respondent's  own  hypothesis  the  extent  of 
the  exemption  is  not  shown.  The  exemp- 
tion, if  any,  must  exist  in  respect  of  certain 
lands.  Lastly,  the  exemption  given  by 
s.  33  of  the  Highway  Act,  1835,  has  no 
application  to  tne  payment  of  a  general 
district  rate  duly  made  and  levied  under 
ss.  210  and  211  of  the  Public  Health  Act, 
1875,  but  only  to  a  rate  imposed  under 
or  by  virtue  of  the  Highway  Act,  1835. 
See  Ihmm  v.  Greetland  Local  Board  {1884\ 
13  Q.  B.  D.  946 ;  48  J.  P.  696. 

A.  T.  Lawrence,  K.C.,  and  T.  R.  D. 
Wright  for  the  respondent.— All  the  cases 
tend  to  show  that  liability  to  repair  a  high- 
way rati(yne  tenurce  ana  exemption  from 
highway  rate  are  correlative.  See  R.  v. 
Heath  (1866),  L.  R.  I  Q.  B.  219;  and 
Heath  v.  Weaiferham  Overseers,  [1894] 
2  Q.  B.  108.  [Wills,  J.— The  last  case 
only  decides  that  where  this  liability  and 
exemption  both  exist  in  fact  and  the 
liability  ceases,  the  exemption  also  ceases. 
It  does  not  show  that  exemption  can  be 
implied  from  the  liability  to  repair  ratione 
tenurce.']  See  also  view  of  LK>rd  Ellen- 
borough,  L.C.J.,  in  R.  V.  Inhabitants  of 
EcclesMd  (1818),  1  B.  <fe  Aid.  at  p.  356. 
The  observation  of  Wills,  J.,  that  liability 
to  repair  ratione  tenurce  according  to  its 
natural  and  ordinary  meaning  would  not 
imply  exemption    from   highway   rate   as 
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consideration  for  the  liability  is  true  as 
a  legal  conception.  But  this  liability  and 
exemption  have  grown  up  together,  and 
although  there  is  no  express  grant,  they  are 
always  regarded  as  correlative,  and  this 
view  is  very  convenient.  See  also  Free- 
man V.  Head  (1863),  32  L.  J.  M.  C.  226 : 
4  B.  <fe  S.  174  ;  and  Great  WeBteni  Rail. 
Co.  V.  Surveyors  of  Highways  of  Bench- 
worth  (1861),  25  J.  P.  342.  It  lies  on  the 
appellants  to  show  that  we  paid  something 
in  the  nature  of  a  highway  rate  before  1835. 
Thev  have  not  proved  such  payments  by 

Eroducing  the  books,  and,  therefore,  it  must 
e  presumed  that  no  such  payments  were 
made,  and  that  exemption  from  highway 
rate  existed  in  fact.  We  cannot  be  called 
upon  to  prove  a  negative  proposition.  [The 
learned  counsel  alpo  referred  to  6  Co.  Rep. 
435,  Part  13,  p.  33,  and  Glen  on  Highways 
(1st  ed.)  p.  113.J  [Lord  Alverstone,  L.C.J. 
— We  need  not  trouble  you,  Mr.  Lawrence^ 
as  to  the  question  of  tne  general  district 
rate  not  being  within  s.  33  of  the  Highway 
Act,  1835.  What  do  you  say,  Mr.  Mac- 
morrauj  as  to  paragraph  9  of  the  case, 
and  as  to  whetner  the  onus  is  not  on  the 
appellants  to  prove  payment  of  highway 
rate  previous  to  1835  f  ] 

Macmorrariy  K.C.,  and  Scholefield.  in 
reply. — We  have  not  the  books,  and  there 
is  no  proof  that  they  are  in  existence.  The 
appellants  are  not  the  direct  successors  to 
those  who  kept  the  rate-books.  See  para- 
graph 3  of  the  facts  in  the  case,  and  s.  144 
of  the  Public  Health  Act,  1875.  The  re- 
spondent claims  exemption  from  the  repair 
of  all  the  roads  in  tne  district,  but  that 
district  is  larger  now  than  the  hamlet  of 
Harden,  to  which  area  only  the  exemption 
would  have  applied  if  there  had  been  any 
exemption.  [Latm'ence,  K.C.  —  Dalton 
Overseers  v.  North  Eastern  Bail,  Co.y 
[1900]  A.  C.  345,  is  an  authority  on  that 
point.1  That  deals  with  a  rural  district 
council. 

The  Lord  Chief  Justice.— I  think  that 
this  appeal  must  be  allowed,  on  the  ground 
that  the  conditions  of  s.  33  of  the  High- 
way Act,  1835,  are  not  applicable.  Now,  that 
section  says :  "When  propertv  or  the  owner 
or  occupier  in  respect  thereof,  has,  previous 
to  the  passing  of  this  Act,  been  legally 
exempt  from  the  performance  of  statute 
duty,  or  from  the  payment  of  any  com- 
position in  lieu  thereof,  or  of  highway 
rate,  the  said  property  and  the  owners  and 
occupiers  thereof  shall  be  exempt  from  the 
payment  of  the  rate  hereby  imposed."    For 
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the  purpose  of  this  case,  I  am  going  to  deal 
with  the  matter  as  though  we  were  dealing 
with  a  highway  rate  pure  and  simple.  I 
do  not  wish  to  express  any  final  opinion 
with  regard  to  the  point  which  has  been 
raised  by  the  learned  counsel  for  the  appel- 
lants as  to  this  being  a  district  rate,  and 
the  application  of  such  a  case  as  Dyson  v. 
Greettand  Local  Boards  supra,  I  think 
that  the  particular  reasoning  of  Dyson^s 
Case  does  not  apply  to  an  exemption  which 
is  founded  on  s.  33  of  the  Highway  Act. 
Lord  Coleridge  and  Lord  Esher  were 
dealing  there  with  certain  fonnalities  that 
had  to  be  gone  through  by  the  then  exist- 
ing local  authority,  and,  of  course,  it  did 
not  apply  to  the  authority  that  had  to  levy 
the  rate  in  respect  of  the  district  rate.  I 
do  not  wish  to  express  any  final  opinion 
upon  that  point,  as  it  may  come  up  for 
consideration  in  another  case.  All  that  I 
say  at  present  is  that  I  am  not  prepared  to 
accede  to  the  argument  of  tne  learned 
counsel  for  the  appeUants ;  I  prefer  to  deal 
with  this  case  as  though  it  were  an  objec- 
tion to  an  ordinary  highway  rate.  Now,  it 
has  been  strenuously  argued  for  the  respon- 
dent that  if  in  fact  the  person  who  claims 
the  exemption  has  repaired  or  been  liable 
to  repair  a  road  ratume  tenurcBy  whatever 
that  may  mean,  and  has  fulfilled  his  obliga- 
tion, the  consequence  is  an  exemption  from 
highway  rate.  I  think  he  has  stated  his 
proposition  with  absolute  clearness  and 
fairness,  and  the  question  is  whether  the 
authorities  support  that  view,  and  whether 
that  is  the  true  view  of  the  consequence  of 
a  liability  to  repair  a  road  ratione  tenures, 
I  think  tnat  where  the  learned  counsel  fails 
in  his  ar^iment  is  that  he  assumes  that 
it  is  sufficient  to  show  a  liability  to  repair 
ratione  tenures^  without  showing  non- 
payment or  other  circumstances  which  give 
rise  to  exemption.  My  brother  Wills  has 
called  our  attention  to  a  case  which,  I 
think,  has  a  bearing  upon  this  matter,  but 
I  have  not  been  able  to  find  anything  that 
has  not  been  cited  to  us  by  one  or  oQier  of 
the  learned  counsel.  The  result  of  these 
decisions  seems  to  me  to  be  this — that  in 
all  of  them  there  has  been  such  non-pay- 
ment, or  there  has  been  such  a  set  of 
circumstances  with  regard  to  the  exemption, 
or  the  exbtence  of  exemption,  or  non- 
payment, as  rendered  it  necessary  for  the 
court  only  to  consider  whether  or  not  that 
exemption  or  non-payment  was  under  such 
circumstances  that  it  became  a  legal  ex- 
emption, or  that  it  became  a  non-payment 
which  showed  that  there  was  a  legal 
exemption.    Now,  I  think,  if  one  looks  for 
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a  moment  at  Freeman  v.  Bead^  supra, 
which  was  referred  to  by  the  learned 
counsel  for  the  resi>ondent  in  the  course  of 
his  argument,  it  will  be  seen  that  "there 
was  evidence."  as  Mr.  Justice  Wightman 
said,  "  that  from  all  time  Walcot  was  a 
tything,  and  that  the  parish  of  Swindon  had 
never  compelled  the  inhabitants  of  the 
tything  to  contribute  to  the  repair  of  the 
highways  within  the  parish ;  also  that  the 
parish  of  Swindon  never  contributed  to  the 
repair  of  the  highways  within  the  tything, 
and  whatever  repairs  were  done  to  the 
highways  in  the  tything  were  done  by 
the  inhabitants  of  the  tything:  either  of 
these  facts  by  itself  would  not  be  sufficient, 
but  taken  together  they  show  exemption  of 
the  inhabitants  of  the  tything  from  liability 
to  repair  the  highways  within  the  parish, 
and  a  good  consideration  for  that  ex- 
emption. Of  course  that  is  only  an 
illustration  of  the  way  in  which  the  ques- 
tion was  stated  and  the  way  in  which  it 
arose,  but  remembering  that  as  a  rule,  as  was 
pointed  out  in  the  course  of  the  argument, 
the  matter  to  be  considered  is,  what  is  the 
Mability  of  the  inhabitants  of  a  particular 
district  to  contribute  to  the  repairs  of  high- 
ways, not  in  their  own  exact  district,  but 
in  some  other  larger  district  which  includes 
them,  it  is  important  to  observe  that  all 
the  cases  seem  to  be  founded  on  the  fact 
that  there  was  no  evidence  of  payment  or 
contribution  towards  the  repairs  of  the 
highways  which  are  the  subject  in  respect 
of  which  they  were  then  attempted  to  be 
charged.  In  The  Queen  v.  Beamy  the  state- 
ment of  facts  on  p.  219,  is  that  "  from  time 
immemorial  the  owners  and  occupiers  of 
Hefferton  Grange  have  been  liable  to  re- 
pair, and  have  repaired  at  their  sole  expense, 
a  road  or  highway  in  the  hamlet  of  Gor- 
stage,  leading  from  Acton  Bridge  to 
Tarporley,  both  in  the  county  of  Chester, 
and  have,  in  consequence  of  such  liability, 
been  exempt  from  repairing  or  contributing 
to  the  repairs  of  the  other  highways  in  the 
hamlet  of  Gorstage.**  Mr.  «mstice  Lush, 
in  giving  judgment  in  that  case,  dealing 
with  the  facts,  points  out  that  that  exemp- 
tion still  continued,  notwithstanding  that 
the  highways  then  were  to  be  repaired  out 
of  the  poor  rate  instead  of  out  of  the  high- 
way rates,  and,  in  the  judgment  to  which 
our  attention  was  called  by  my  brother 
Wills,  of  Charles,  J.,  in  the  later  case 
of  Heath  V.  Weaverhaniy  supra,  where, 
strangely  enough,  they  found  the  exemption 
had  disappearea  in  consequence  of  the 
altered  state  of  circumstances,  the  learnt 
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judge   having    read  the    words  of   s. 
said:  "What  is  the  meaning  of  *legi 


33, 

meaning  ot  Megallv' 
exempt  ?  Clearly,  the  exemption  must  oe 
a  legal  one ;  and  it  has  been  decided  that 
although  the  mere  omission  to  rate  premises 
is  not  sufficient  evidence  of  exemption,  yet 
the  circumstance  that  the  occupiers  have 
always  repaired  a  particular  road  is  enough 
to  establish  a  *  legal'  exemption."  Now, 
everyone  knows  the  great  care  and  accuracy 
and  great  learning  of  Charles,  J.,  and  I 
should  like  to  call  attention  to  this  fact, 
that  he  obviously  assumes  that  the  ex- 
emption or  non-payment  in  fact  existed, 
because  he  says  the  exemption  must  be  a 
legal  one ;  and,  further,  he  soya  that  the 
mere  omission  to  rate  premises  is  not  suffi- 
cient evidence  of  exemption,  unless  the 
circumstances  show  that  it  is  a  legal 
exemption.  Therefore,  I  think  the  way  in 
which  he  referred  to  the  matter  shows  that 
he  is  speaking  of  a  case  in  which  it  is  the 
root  and  foundation,  or  must  be  the  root 
and  foundation,  of  the  claim  for  exemption 
that  there  have  been  no  payments,  ana  it  is 
so  stated  in  the  statement  of  the  facts  in  that 
case.  I  do  not  think  it  is  necessary  to  do 
more  than  to  sav  that  in  all  the  cases  to 
which  reference  has  been  made  you  find 
that  the  argument  proceeds  upon  the  basis 
of  justifying  the  circumstances  of  non- 
pavment.  and  I  must  say,  for  myself,  that, 
unless  tnat  be  the  true  view,  one  can 
scarcely  see  why  it  was  necessary  to  pro- 
ceed with  the  further  argument,  to  which 
the  learned  counsel  for  the  appellants  has 
directed  our  attention,  that,  if  there  was 
non-payment,  still  the  court  had  to  con- 
sider at  times  whether  or  not  that  non- 
payment was  evidence  of  a  legal  exemption. 
Therefore,  I  come  to  the  conclusion  that,  at 
any  rate,  there  must  be  facts  which  show 
that  substantially  the  persons  sought  to  be 
charged,  or  the  predecessors  in  title,  in 
respect  of  the  estate  which  he  holds  have 
not  contributed  to  the  highway  rate. 
Of  course,  payment  by  mistake,  if  it  were 
shown,  would  not  show  a  liability  to  pay — 
I  mean  a  contribution  in  the  sense  of  being 
liable  to  pay,  and  paying  as  such.  Now, 
the  statement  in  paragraph  9  of  the  case  is 
this:  "No  evidence  was  given  as  to  whether 
or  not  do\\  n  to  the  date  of  the  Highway  Act, 
1835,  the  owners  or  occupiers  of  the  lands 
of  the  respondent  performed  statute  duty 
or  paid  composition  in  lieu  thereof  or  paid 
highway  rates."  I  think,  having  regard  to 
what  has  been  stated  about  the  onus,  we 
must  take  that  paragraph  as  it  literally  is  ; 
there  was  no  evidence,  one  way  or  the 
other— no  onus  on  either  party— but,  at 
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any  rate,  no  evidence,  one  way  or  the  other. 
It  was  admitted  that  from  the  ^ear  1862  to 
1898,  both  inclusive,  they  paid  highway 
ratesj  and  that  since  1898  tney  paid  general 
district  rates.  No  evidence  was  given  as  to 
whether  or  not  they  paid  between  1835  and 
1862.  I  must  say  that  I  think  it  is  quite 
impossible  for  the  court,  or  any  court,  upon 
that  form  of  statement,  to  come  to  the  con- 
clusion that  where  a  highway  rate  has  been 
paid  for  35  years  and  a  general  district 
rate  paid,  there  is  evidence  upon  which 
it  could  come  to  the  conclusion  that  there 
was  an  exemption,  and  that  that  exemption 
was  based  upon  a  legal  ground.  Perhaps 
we  unduly  pressed  the  learned  counsel  for 
the  respondent  in  the  course  of  his  argu- 
ment, but  unless  we  could  find  authority  to 
show  that  the  legal  and  natural  conse- 
quence of  liability  to  repair  some  highway 
ratione  tenures  is  in  itself  sufficient  to 
found  and  give  rise  to  a  legal  exemption  in 
all  cases  of  repairing  other  roads  in  the 
same  district— unless  we  can  find  authority 
for  that  proposition,  the  justices  ought  not 
to  have  held  that  in  this  case  the  present 
respondent  and  the  then  appellant  was 
exempt.  I  have  not  been  able  to  find,  nor 
was  tne  learned  counsel  for  the  respondent 
able  to  give,  any  authority  which  went  that 
length.  I  think,  therefore,  that  the  appeal 
must  be  allowed  on  the  ground  that  there 
was  no  sidSicient  evidence,  or  no  evidence 
which  justified  the  naagistrates  or  the  court 
of  quarter  sessions  in  coming  to  the  con- 
clusion that  there  was  a  legal  exemption 
against  the  highway  rate  within  s.  33  of 
the  Highway  Act  of  1835. 

Wills,  J. — The  decision  in  this  case^  it 
seems  to  me,  rests  upon  what  is  the  legiti- 
mate application,  under  the  circumstances 
of  the  case,  of  a  very  well  and  widely 
known  principle  with  which  we  are  all 
familiar,  namely,  that  where  we  find  a 
state  of  things  existing  as  far  back  as 
evidence  goes,  we  are  to  presume,  if  pos- 
sible, unless  >  it  is  contradicted,  a  legal 
origin  for  the  state  of  thin^  that  exists, 
but  which  not  any  law  can  justify.  Now, 
it  seems  to  me  uiat  with  regard  to  the 
question  of  what  is  meant  by  liability 
ratione  tenuras,  there  is  nothing  whatever 
in  the  nature  of  that  obligation  which 
implies  that  it  may  not  exist  without  ex- 
emption from  the  general  burden  falling 
on  the  rent  of  the  members  of  the  com- 
munity. In  all  the  earlier  authorities  on 
the  subject  that  I  have  been  able  to  con- 
sult, the  expression  is  treated  as  one  to  be 
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understood  in  its  strict  sense  as  a  liability 
arising  by  reason  of  tenure,  and  for  that 
purpose  we  must  go  back,  supposing  that 
the   particular   piece    of   land    has   been 
granted  by  an  individual  and  not  by  the 
Crown,  to  the  earliest  possible  time,  beyond 
the  date  of  legal  memory,  and  we  must  go 
behind    the   Statute    of    Quia   Fmptores. 
Still,  if  we  find  the  facts  consistent  with 
what  may  have  existed  then,  at  the  time 
that  the  grant  was  made,  we  are  bound 
so  to  presume  it,  and,  inasmuch  as  a  grant 
before  that  Act  by  an  individual,  and  a 
grant  since  that  Act  by  the  Crown,  might 
have  a  service   of  repairing  a  particular 
piece  of  land  attached  to  it,  I  see  no  diffi- 
culty whatever  in  supposing  that  they  may 
have  been  the  origin  of  a  liability  to  repair 
ratione  tenurce  without  more  ;   but  in  that 
case  there  is  no  reason  to  suppose  that 
there  is  any  corresponding  exemption.    It 
may   perfectly    well   be   that   the  Crown 
grants,  or  the  landowner  before  that  time 
grants^  a  piece  of  land  on  condition  that 
the  highways  adjoining,  or  the  particular 
piece  of  the  highway,  should  be  maintained, 
without  any  reference  to  the  rest  of  the 
community.    On  the  other  hand,  there  is 
another  state  of  things  which  is  perfectly 
possible.    We  are  dealing  with  presump- 
tions of  a  kind  which  nobody  supposes  to 
represent   the   actual  state  of  facts,    but 
which,  for  a  reason  which  I  will  express 
a  little  later  on,  seem  to  me  to  be  very  con- 
venient.     We  are  dealing,  therefore,  with 
theoretical     presumptions  —presumptions 
which  are  theoretically  possible  as  a  matter 
of  law ;  and  I  see  no  difficulty  in  presum- 
ing a  state  of  things  in  which  all  the  land- 
owners in  the  parish  and  the  Crown  or  the 
grantor  of  a  particular  piece  of  land  before 
the  Statute   of  Quia  EmptoreSy  and    the 
grantee  of   the  land,  agree  that,  in  con- 
sideration of  the  land  being  granted  with 
this  service  attached  to  it,  the  others  agree 
that  the  land  should  be  exempt  from  the 
performance,  not  of  a  statutory  auty,  because 
it  did  not  exist  then,  but  from  the  general 
liability  to  repair  the  roads;   and  as  it 
seems  to  me,  therefore,  there  is  no  theoreti- 
cal difficulty  in  assuming  either  the  one 
class  of  obligation,  the  obligation  pure  and 
simple  which    involves   no    corresponding 
exemption,    or   the    obligation    wnich    is 
accompanied  by  exemption.     Now,  if  I  am 
right  tnere,  we  have  to  choose  between  the 
two  specimens  of  liability,  and  the  only 
way  to  ascertain,  as  it  seems  to  me,  which 
of   them    ought  to  prevail    is  by  having 
regard  to  the  evidence  of  what  has  been. 
Now,  the  evidence  here,  it  seems  to  me, 
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shows  nothing  in  the  shape  of  exemption. 
There  is  no  evidence  of  it,  and  I  think, 
when  you  have  forty  years  in  which  there 
has  been  shown  to  be  a  continual  pay- 
ment of  a  contribution  towards  the  repair 
of  the  roads  in  the  parish,  the  natural  pre- 
sumption, with  regard  to  the  antecedent 
time  as  to  which  nothing  is  definitely  shown, 
is  that  the  state  of  things  was  the  same. 
Of  course,  if  there  were  such  circumstances 
as  the  learned  counsel  for  the  respondent 
suggested,  namely,  that  the  books  were  not 
accounted  for,  and  that  there  was  any 
suggestion  that  evidence  which  it  might 
have  been  in  the  power  of  the  appellants  to 
produce  had  not  been  produceci— if  there 
was  anything  of  that  kind,  it  would  alter 
the  nature  of  the  presumption  to  be  drawn, 
but  it  seems  to  me  that  there  is  nothing  to 
control  the  presumption  which  is  quite  as 
cood  in  law  with  respect  to  things  which 
nave  happened  before  a  time  with  regard  to 
a  particular  period  as  with  regard  to  things 
which  have  nappened  afterwards,  namely, 
that  the  state  of  things  which  is  shown, 
and  which  there  is  nothing  to  contradict, 
prevailed  before  the  periodf  in  question  as 
undoubtedly  it  would  oe  presumed  to  exist 
afterwards.  Therefore,  as  it  seems  to  me, 
there  is  nothing  whatever  to  show  that 
there  was  any  exemption  in  point  of  fact  in 
this  case.  Well,  if  there  was  no  exemption 
in  point  of  fact,  the  question  -as  to  whether 
it  IS  a  legal  exemption  does  not  arise,  and 
therefore  s.  33  does  not  apply.  Now,  I 
should  like  to  say  one  word  why  I  consider 
that  these  presumptions,  which  everybody 
knows  are  not  what  we  suppose  to  represent 
the  actual  facts,  are  convenient^  and  why 
they  are  beneficial  in  the  administration  of 
the  law.  You  very  often  find  a  state  of 
things  existing,  which  has  gone  on  for  a 
very  long  period  of  time,  which,  if  it  were 
not  'controlled  by  some  such  principle  as 
that,  would  create  new  rights,  and  create 
rights  which  did  not  exist,  and  the  applica- 
tion of  this  principle  tends  to  prevent  their 
being  unduly  created.  I  can  give  a  very 
rough  instance  of  this  which  occurs  to  me. 
You  may  have  plenty  of  evidence,  and  I  have 
tried  many  cases  in  which  there  has  been 
evidence  of  an  unlimited  stray  over  a 
common  or  a  piece  of  land  belonging  to  the 
lord  of  the  manor,  but  if  a  presumption  to 
be  drawn  from  that  was  not  controlled 
by  the  notion  that  you  must  have  a  legal 
origin  to  it.  it  would  establish  a  right 
which  is  unknown  to  our  law  ;  and  these 
fictions,  as  it  seems  to  me,  are  really  con- 
venient enough  in  helping  to  define  and 
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confine  the  deductions  that  ought  to  be 
drawn  from  particular  circumstances  within 
reasonable  and  legal  limits.  The  notion 
with  regard  to  them  is  deeply  embedded  in 
our  law  and  our  practice  of  the  law,  and  I 
think  it  is  convenient  enough.  Now,  it  has 
been  said  that  there  are  expressions,  in 
which  the  term  "  liability  to  repair  rations 
tenurce"  has  been  applied,  where  you  can- 
not strictly  say  that  it  would  be  a  matter 
of  tenure.  I  rather  doubt  whether  there 
is  really,  when  you  come  to  examine  the 
cases  closely,  any  one  in  which  the  term 
may  not  be  used  in  the  strictest  sense.  The 
case  to  which  our  attention  was  called,  of 
the  Esher  District  Cimncil  v.  Marks^ 
supray  a  judgment  of  my  brother  Walton, 
specifies  a  case  in  which,  from  a  state  of 
thin^  arising  within  actual  legal  memory, 
which  required  the  presumption  of  some- 
thing that  could  make  it  legal  to  support  it, 
it  was  presumed  that  from  the  fact  of 
there  being  a  license  from  the  Crown  to 
obliterate  a  particular  piece  of  road  on  the 
condition  of  maintaining  another  road 
between  the  same  termmi,  that  arose 
ratione  tenvrce ;  and  it  was  said,  what 
tenure  can  that  be  applied  to,  because  this 
is  only  a  license  by  tne  Crown  1  I  think, 
if  you  are  in  the  region  of  presumptions  of 
this  character,  there  is  no  difiiiculty  in  pre- 
suming farther  that  which  would  give  a 
legal  origin  to  it,  namely,  the  surrender 
to  the  Crown  of  the  piece  of  land  which 
was  the  subject  of  the  new  road,  and  a 
fresh  grant  by  the  Crown,  with  the  liability 
to  repair  ratione  tenurce  attached  to  it. 
That  would  bring  the  matter  within  the 
strictest  application  of  the  term,  liability 
to  repair  ratione  tenurce.  For  these  reasons 
it  seems  to  me  to  be  unnecessary  to  con- 
sider the  rest  of  the  case.  My  view  is  that 
there  are  two  kinds  of  liability  to  repair 
ratione  tenures  which  are  equally  possible 
upon  proper  legitimate  legal  grounds—one 
a  liability  simpliciter,  the  other  a  liability 
coupled  with  an  exemption,  and  if  that 
is  right,  then  it  must  be  a  matter  of  evi- 
dence which  ought  to  be  applied  in  the 
particular  case.  As  it  seems  to  me,  the 
evidence  which  would  be  necessary  to 
enforce  the  obligation  of  the  second  class 
of  presumption  is  entirely  wanting  in  this 
case,  and,  therefore,  we  must  resort  to  the 
first. 

Channell,  J.— I  entirely  a^pree.  It 
seems  to  me  that  the  fact  of  the  liability  of 
the  owner  of  a  particular  parcel  of  land  to 
repair  a  particular  highway  is  not,  of  itself, 
a  ground  for  assuming  that  the  owner  so 
liable    is    exempt    from    contributing    in 
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respect  of  that  land  to  the  repair  of  any 
other  highway,  although,  if  he  shows  that 
in  fact  he  has  not  contributed  to  the  repair 
of  the  other  highway,  his  not  doing  so  is  at 
once  accounted  for  by  his  liability  to  repair 
the  particular  highway,  and  that  which 
otherwise  would  be  taken  to  be  a  mere 
omission  to  do  his  duty,  is  taken  to  be 
done  legally  by  virtue  of  a  right  of  exemp- 
tion having  a  legal  origin.  I  think  that 
expresses  all  that  it  is  necessary  to  say  in 
reference  to  this  ease.  I  entirely  agree  with 
what  my  brother  Wills  has  said  as  to  the 
great  value  of  the  principle  of  presuming 
ever^rthing  that  is  necessary  to  support  an 
existing  state  of  things  which  is  snown  to 
have  been  existing  for  a  substantial  number 
of  years,  but  in  this  case  that  applies  in 
support  of  this  appeal  instead  of  against  it, 
because  the  existing  state  of  things  is  that 
for  the  last  forty  years  the  payment  has 
been  made  for  these  rates,  and  I  think  we 
must  construe  strictly  the  statement  in 
paragraph  nine  of  the  case,  that  no  evidence 
was  given  as  to  whether  or  not  the  owners 
or  occupiers  of  the  respondent's  lands  had 
paid  highway  rates  between  the  years  1835 
and  1862.  I  was  impressed  by  the  sugges- 
tion of  the  learned  counsel  for  the  respondent 
that  there  was  enough  to  shift  the  burden 
of  proof  in  respect  of  that  period,  and  I 
think  that,  if  the  respondent  had  shown  that 
the  books  were  in  existence  in  which,  if  his 
predecessors  in  title  had  paid,  the  entries 
would  have  appeared,  it  would  have  been 
sufficient  to  shift  the  burden  upon  the  well- 
known  principle  that  proof  of  the  negative 
is  not  required.  Their  non-payment  would 
be  proof  of  a  ne^tive,  and  the  respondent 
could  not  prove  it  further  or  otherwise,  if 
they  had  never  paid,  than  by  saying  :  "  If  I 
had  paid  there  would  naturally  be  such  and 
such  records  of  it,  and  I  show  that  there 
were  not."  What  he  has  to  do  is  to  show 
that  there  were  not,  that  is  to  say,  to  show 
that  the  book  existed,  and  that  the  people 
who  would  naturally  put  them  in  did  not 
put  them  in.  As  far  as  I  understand  the 
case,  that  was  not  done.  I  think  we  must 
construe  this  statement  literally,  and,  con- 
struing it  literally,  that  point  does  not 
arise. 

Apjyeal  allowed. 

Solicitors  for  the  appellants :  Church, 
Adams  and  Prior  for  A.  and  M.  W.  Platts, 
Binglejr. 

{Solicitors  for  the  respondent :  Paterson. 
Snow  k  Co.  for  Mossman,  Atkinson  and 
Blankley,  Bradford. 
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(Before  Lord  Alverstone,   L.C.J.,  Wills 
and  Channell,  JJ.) 

Jvly  3,  1903. 
Rex  v.  Licensing  JJ.  of  Bristol. 

Licensing  —  Renewal  of  license  —  General 
annual  licensing  meeting — Refusal  of 
renewal  to  tenant— Statutory  adjourn- 
ment of  general  annual  licensing 
meeting— Adjourned  meeting  for  specific 
cases  more  than  one  month  after  date 
of  licensing  meeting — Application  for 
renewal  at  adjourned  meeting — Licens- 
ing Act,  1902  (2  Edw.  7,  c.  28),  s.  14, 
(1),  (6). 

No  fresh  application  for  the  renewal  of  the 
license  of  an  indoor  beerhouse  can  be 
made  to  an  acfjoumed  general  annwal 
licensing  meeting  after  the  expiration 
of  one  month  from  the  dat^  of  the 
general  annual  lijcemdng  meeting, 

Semble,  the  licenfing  justices  have  power  to 
adjourn  specific  causes  beyond  the  monthy 
when  there  w  not  enough  time  to  disuse 
of  them  at  the  adjourned  meeting  unthin 
the  month. 

Rule  nisi  for  a  mandamUrS  to  compel  the 
licensing  justices  of  Bristol  to  hold  a  further 
adjournment  of  the  general  annual  licensing 
meeting  held  by  adjournment  on  March  27th, 
1903,  and  at  such  further  adjournment  to 
hear  and  determine  an  application  by 
Herbert  Thonias  Whiting,  for  the  renewal 
to  him  of  a  license  in  respect  of  a  beerhouse 
known  as  the  "Wellington  Arms"  situate 
at  Bristol. 

At  the  general  annual  licensing  meeting 
for  the  city  and  county  of  Bristol,  held  on 
February  6th,  Jemima  Annie  Pople,  as 
tenant  of  an  indoor  beerhouse  which  had 
been  licensed  prior  to  and  continuously 
since  May  1st,  1869,  applied  for  the  renewal 
of  the  license  to  her,  and  the  application 
was  refused  on  the  ground  that  the  appli- 
cant was  not  the  real  resident  holder  and 
occupier  as  required  by  3  &  4  Vict.  c.  61, 
s.  1.  The  statutory  adjourned  general  annual 
licensing  meeting  was  held  on  March  6th, 
and  another  tenant  who  had  succeeded  the 
first  as  occupier  in  possession  of  the  said 
beerhouse,  applied  for  the  renewal  of  the 
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said  license  to  himself.  The  application  was 
partly  heard  on  that  day,  and  adjourned  to 
March  13th,  when  it  was  refused.  No  ob- 
jection was  taken  on  March  13th  to  the 
jurisdiction  of  the  licensing  justices  to  hear 
the  application.  Certain  other  applications 
for^  renewals,  transfers,  and  new  licenses 
which  were  to  have  come  up  for  hearing  on 
March  13th,  were  further  adjourned  to 
March  27th,  and  on  that  date  Herbert 
Thomas  Whiting,  a  third  tenant  and  occu- 
pier in  possession  of  the  "  Wellington  Arms," 
applied  for  a  renewal  of  the  said  license  to 
himself.  The  licensing  justices  refused  to 
entertain  the  application  on  the  ground  that 
they  did  not  constitute  either  the  ad- 
journed general  annual  licensing  meeting  or 
even  a  special  sessions  under  the  licensing 
Acts,  and  that  applications  for  the  renewal 
of  the  license  of  the  "  Wellington  Arms  "  had 
already  been  heard  and  refused  when  appli- 
cations might  be  heard. 

Section  14  (1)  of  the  Licensing  Act,  1902. 
provides  as  follows  :  "  The  general  annual 
licensing  meeting  in  everv  licensing  dis- 
trict shall  be  held  %vithin  the  first  fourteen 
days  of  the  month  of  February  in  each 
year,  and  every  adjournment  thereof  shall 
be  held  within  one  month  of  the  date  of 
the  general  annual  licensing  meeting." 

Sub-s.  (6) :  "This  section  shall  not  affect 
the  power  of  the  licensing  justices  under 
section  eleven  of  the  Wine  and  Beerhouse 
Act,  1870,  to  postpone  to  an  adjourned 
meeting  (whether  held  within  one  month  of 
the  date  of  the  annual  meeting  or  not)  the 
consideration  of  an  application  for  the 
grant  or  renewal  of  a  license,  and  the  said 
section  shall  apply  to  all  licenses  in  like 
manner  as  it  applies  to  licenses  under  the 
Wine  and  Beerhouse  Acts." 

Section  11  of  the  Wine  and  Beerhouse 
Amendment  Act,  187(X  provides  that 
"Where  any  applicant  for  the  grant  or 
renewal  of  a  certificate  has,  through  inad- 
vertence or  misadventure,  failed  to  comply 
with  any  of  the  preliminary  requirements 
of  the  princiiml  Act  or  this  Act,  or  any 
Act  incorporated  therewith,  the  justices 
may,  if  they  shall  so  think  fit,  and  upon 
sucn  terms  as  they  think  proper,  postpone 
the  consideration  of  the  application  to 
an  adjourned  meeting,  and  if  at  such  ad- 
journed meeting  the  justices  shall  be  satis- 
fied that  such  terms  have  been  complied 
with,  they  may  proceed  to  grant  or  withhold 
such  certificate  as  if  the  preliminary  require- 
ments of  the  principal  Act  had  been  com- 
plied with." 

Footey  K.C.,  and  Clavell  Salter ,  showing 
cause. — In  any  case  the  justices  were  right 
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in  refusing  to  entertain  this  application,  as 
they  merely  adjourned  specific  cases  and 
not  the  general  annual  licensing  meeting. 
Sub-s.  (1)  of  s.  14  of  the  Licensing  Act,  1902, 
is  absolute  in  its  terms  that  every  a4joum- 
ment  of  the  general  annual  licensing  meet- 
ing shall  be  lield  within  a  month  of  the 
general  annual  licensing  meeting.  Subs.  (6) 
saves  s.  11  of  the  Wine  and  Beerhouse  Act, 
1870,  so  that  where  an  application  has  been 
made  within  the  month  it  may,  under  the 
circumstances  therein  mentioned,  be  post- 
poned to  a  date  subsequent  to  the  month. 
This  application,  however,  was  first  made 
after  the  month  had  expired.  To  hold  that 
this  application  was  in  time  would  result  in 
a  brewery  company  continuing  to  put  in 
fresh  tenants,  in  place  of  those  who  failed 
to  obtain  a  license,  so  long  as  any  applica- 
tion remained  unheard. 

Mac7Jiorran,  K.C.,  and  F.  E,  Weatherly^ 
supporting  the  rule. — The  application  of 
March  279i  was  made  during  the  currency 
of  the  previous  year's  license,  and  it  was 
made  at  an  adjourned  ^neral  annual 
licensing  meeting,  held  by  virtue  of  s.  11  of 
iJie  Wine  and  Beerhouse  Amendment  Act, 
1870,  which  was  expressly  saved  by  sub-s.  (6) 
of  s.  14  of  the  Licensing  Act,  1902.  An 
adjournment  of  a  meeting  is  a  continuation 
of  that  meeting.  Hawkins,  J.,  in  R.  v. 
JJ,  of  Anglesey  (1895),  59  J.  P.  743; 
65  L.  J.  M.  C.  12,  at  p.  16,  says  :  "  Having 
regard  to  s.  3,"  [Licensing  Act,  1828] 
"I   cannot   entertain    a    doubt    that   the 

? general  annual  licensing  meeting  continues 
or  all  purposes  of  granting  or  refusing 
licenses  from  the  moment  of  its  commence- 
ment until  the  last  moment  of  the  ad- 
journed meeting  or  meetings,  as  if  they 
formed  one  single  day,  and  tnat  not  only 
may  a  license  be  granted  at  any  of  them, 
but  an  objection  to  a  license  may  also  be 
made  at  any  time  during  the  continuance 
of  them,  unless  in  the  meantime  the  license 
has  been  granted."  There  is  no  real  dis- 
tinction between  an  adjournment  of  cases 
and  an  adjournment  of  the  meeting,  and 
this  application  was  in  time. 

Lord  Alveestone,  L.C.J.— I  do  not 
think  we  can  accede  to  the  contention  of 
Mr.  Macmorran  without  nullifying  the 
Inat  words  of  sub-s.  (1)  of  s.  14  of  tlie 
Licensing  Act  of  1902.  The  words  "and 
every  adjournment  thereof  shall  be  held 
within  one  month  of  the  date  of  the 
general  annual  licensing  meeting"  must 
mean  every  adjournment  for  new  business, 
which  therefore  cannot  be  taken  after  the 
expiration  of  the  month.     But  the  justices 
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have,  in  my  opinion,  power  to  adjourn 
specific  cases  beyond  the  month  where 
there  is  not  enough  time  to  dispose  of 
them  at  the  adjourned  meeting  within  the 
month.  Whiting's  application  therefore  is 
out  of  time. 

Wills  and  Channell,  JJ.,  concurred. 

Rule  discharged. 

Solicitors  for  the  licensing  justices: 
Hare  &  Co.,  for  T.  Holmes  Gore. 

Solicitors  for  the  applicant :  Ford  and 
Ford,  for  Henry  Pomeroy. 
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PoMEROY  V.  Malvern  Urban  District 
Council. 

Public  Health— Byelaws  as  to  new  streets 
and  buildings — Continuing  offence — 
Person  liable  to  daily  penalty — Public 
Health  Act,  1875  (38  &  30  Vict.  c.  55), 
s.  158  — Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  s.  16. 

The  appellcmU  were  convicted  of  a  con- 
tinuing offence  under  s.  158  of  the 
Public  Health  Act,  1875,  in  respect  of 
the  existence  of  a  new  building  {a 
billiard  room)  during  its  continuance 
in  such  a  /orni  and  state  as  to  be  in 
contra/vention  of  a  byelaw,  wlvereby 
every  j>erson  who  should  erect  a  new 
building  should  cattse  such  building  to 
be  enclosed  with  walls  of  hard  and 
imxmibustible  materials.  The  only 
evidence  against  them  was  that  they 
resided  in  the  house  to  which  the  new 
building  was  attached^  and  that  one  of 
tJwni  had  been  convicted  of  the  original 
offence  of  erecting  the  building  witJumt 
causing  it  to  be  enclosed  with  such 
vfolls. 

Held,  that  the  case  must  be  reheard  by  the 
justices  in  order  to  ascertain  whether 
both  or  either  of  the  appellants  were 
really  responsible  for  the  continuing 
that    the   conviction   of    the 
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original  offender  was  not  sufficient 
primd  facte  evidence  of  his  subsequent 
responsibility  ;  that  the  byelatv  was  not 
vmreasonable  merely  because  the  urban 
district  council  could  not  dispense  with 
its  application  to  any  particular  case, 
but  that  the  justices  /laa  power  to  miti- 
gate the  punishment  if  upon  consider- 
ation o/  the  circumstances^  they  should 
tfiink  proper  to  do  so. 

Case  stated  by  justices  in  and  for  the 
county  of  Worcester,  acting  in  the  Malvern 
petty  sessional  division. 

At  a  petty  sessions  held  for  the  petty 
sessional  division  of  Malvern,  in  the  county 
of  Worcester,  at  the  court  house,  Great 
Malvern,  in  the  said  county, on  January 28th, 
1903.  informations  preferred  Iw  Henry  Percy 
Mayoury,  surveyor  to  the  Malvern  Urban 
District  Council,  on  behalf  of  the  said  coun- 
cil (hereinafter  called  the  respondents) 
against  the  Honourable  Ernest  Arthur 
George  Pomeroy  and  the  Honourable  Hilda 
Evelyn  Pomeroy  (hereinafter  called  the 
appellants^  were  heard  before  us. 

The  saia  informations  respectively  alleged 
that  the  appellants  respectively  on  August 
4th,  1902,  and  continuously  thereafter  until 
and  including  the  day  of  the  laying  of 
the  said  informations  at  The  Chase  in 
the  parish  of  Malvern  Wells  in  the  said 
county,  did  unla^y fully  cause  or  permit 
certain  work  (to  wit,  a  new  building  being 
a  billiard  room),  executed  in  contravention 
of  byelaw  No.  11  of  the  byjslaws  with  re- 
spect to  new  streets  and  buildings  then  in 
force  in  the  district  of  the  respondents,  to 
continue  to  exist  in  such  a  form  and  state 
as  to  be  in  contravention  of  the  said  bye- 
laws  after  written  notice  of  the  offence  from 
the  respondents,  such  building  not  beine 
enclosed  with  walls  constructed  of  good 
bricks,  stone,  or  other  hard  and  incom- 
bustible materials,  properly  bonded  and 
solidly  put  together  witn  (a)  good  mortar 
compounded  of  ^ood  lime  and  clean  sharp 
sand,  or  other  suitable  materials,  or  (b)  with 
good  cement,  or  (c)  with  good  concrete 
mixed  with  clean  sharp  sand,  contrary  to 
the  provisions  in  that  behalf  of  the  said 
byelaws  and  of  the  Public  Health  Act, 
1875. 

The  case  against  the  Honourable  Ernest 
Arthur  George  Pomeroy  was  taken  first, 
and  this  appellant  applied  for  an  ac|joum- 
ment  of  the  case  on  the  ground  that  he  had 
not  had  time  to  instruct  his  solicitor,  but 
we  refused  to  consent  to  the  adjournment 
unless  this  appellant  agreed   to   pay  the 
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costs  of  the  day.  These  costs  we  put  at 
£15  lbs.  It  had  been  proved  that  the 
summonses  to  answer  the  said  informations 
were  served  on  the  appellants  respectively 
three  clear  days  before  the  said  day  of 
hearing.  This  appellant  stated  he  was 
not  prepared  to  pay  the  said  costs^  and  the 
case  proceeded,  but  this  appellant  informed 
us  that  not  being  legally  represented,  he 
could  not  take  any  formal  part  in  the  pro- 
ceedings. This  appellant  expressly  admitted 
receiving  the  letter  of  August  5th,  1902. 
from  the  respondent,  giving  him  notice  of 
the  offence.  He  also  expressly  admitted 
that  the  preparing  of  the  said  information 
against  him  was  duly  authorised  by  the 
said  urban  district  council. 

The  only  witness  called  before  us  to 
support  the  said  information  against  this 
appellant,  besides  the  persons  who  served 
the  said  summonses  and  the  clerk  to  the 
respondents;  was  the  informant  Maybury, 
who  stated,  and  we  find  as  facts  : 

(1)  That  he  was  surveyor  to  the  respon- 
dents. 

(2)  That  the  building  referred  to  in  the 
said  informations  and  in  the  conviction 
hereinafter  mentioned,  was  a  wooden-framed 
billiard  room  covered  with  galvanised  iron, 
and  lined  with  matchboarding  inside. 

(3)  That  he  was  present  and  gave  evidence 
on  November  5th,  1902,  at  the  petty  sessions 
held  for  the  said  petty  sessional  division  at 
the  said  courthouse,  when  this  appellant 
was  convicted  of  tne  original  offence  of 
erecting  the  said  building  m  contravention 
of  the  said  byelaws. 

(4)  That  he  had  seen  the  said  building  on 
the  morning  of  January  28th,  1903,  and  that 
it  was  then  in  the  same  condition  as  when 
this  appellant  was  convicted  as  aforesaid  on 
November  5th,  1902. 

(5)  That  he  sent  the  letter  of  August  5th, 
1902,  hereinafter  mentioned  to  the  appellant. 

The  following  documents  were  put  in 
evidence  by  the  clerk  to  the  respondents, 
and  are  appended  to  and  are  to  be  taken  as 
part  of  this  case. 

(1)  A  printed  and  certified  copy  of  the 
byelaws  made  by  the  respondents. 

(2)  A  certified  copy  of  the  conviction, 
dated  November  5th,  1902,  of  this  appel- 
lant for  erecting  the  said  building  in  con- 
travention of  the  said  byelaws. 

(3)  A  copy  of  the  said  letter  of  August 
5th,  1902. 

(4)  A  copy  of  the  letter  from  the  clerk  of 
the  respondents  to  this  appellant,  dated 
January  16th,  1903,  the  receipt  of  which 
this  appellant  did  not  dispute. 
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(5)  Notice  to  inspect  and  admit. 

This  appellant  stated  that  his  said  house 
and  buildmg  were  entirely  in  the  country, 
and  that  the  byelaws  put  in  evidence  did 
not  apply,  and  we  find  as  a  fact  that  this 
appellant's  said  house,  called  The  Chase, 
and  the  billiard  room  attached  thereto, 
are  situate  approximately  four  miles  from 
the  town  of  Malvern,  and  that  there  are  no 
other  houses  in  immediate  proximity  to  it 

No  provisional  order  or  local  or  private 
Act  was  produced  or  given  in  evidence  to 
prove  that  the  district  in  which  the  appel- 
lant's house  is  situate  is  within  the  area  of 
the  Malvern  urban  district. 

We  append  an  ordnance  map  of  the 
loctu  in  qvoj  showing  the  position  of  the 
appellants  house  and  the  boundaries  of 
the  urbein  district. 

On  behalf  of  the  respondents  it  was  con- 
tended that  it  was  not  necessai^  for  them 
to  give  evidence  in  relation  to  these  oljjec- 
tions,  and,  further,  that  such  objections 
were  concluded  by  the  previous  conviction, 
and  we  determined  to  convict  this  appel- 
lant, and  imposed  a  ^ne  of  £10,  being  a 
pound  a  day  for  ten  days,  and  costs  £15  15». 

The  case  against  the  Honourable  Hilda 
Evelyn  Pomeroy  was  then  heard. 

This  appellant  did  not  appear  to  answer 
the  said  information  against  her.  The 
evidence  before  us  was  mtUatis  mutandis 
identical  with  that  in  the  case  against  the 
other  appellant  with  whom  she  resided  at 
The  Chase  aforesaid,  except  that  in  her 
absence  the  letter  of  January  16th,  190^ 
was  proved  to  have  been  sent  to  her,  ana 
there  was  no  previous  conviction  aj^inst 
this  appellant  for  any  offence  against  the 
said  byelaws. 

We  determined  to  convict  her,  and  im- 
posed upon  her  a  fine  of  10s.  a  day  for 
ten  days  and  9«.  costs. 

The  appellants  being  dissatisfied  with 
our  determination  as  being  erroneous  in 
point  of  law  and  in  excess  of  jurisdiction, 
applied  to  us  in  writing  on  February  3rd, 
1903,  to  state  a  case  setting  forth  the  facts 
and  grounds  of  our  said  determination,  and 
we  have  stated  this  case  accordingly. 

The  questions  of  law  upon  which  this 
case  is  so  stated  for  the  opinion  of  the  court 
are: 

(1)  Whether  there  was  sufficient  evidence 
betore  us  upon  which  we  could  convict 
both  appellants  or  either  of  them. 

(2)  whether  the  byelaw  under  which  the 
said  informations  were  laid  was  and  is 
tUtra  vires  unreasonable  and  repugnant  to 
t^e  general  law  of  the  land,  either  (a)  gene- 
rally or  (b),  in  the  alternative,  in  its  applica- 
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tion  to  some  or  any  part  of  the  district 
within  which  the  appellants'  house  b 
situate. 

If  the  court  should  be  of  opinion  that 
the  byelaw  is  ultra  vires  unreasonable  and 
repugnant  to  the  general  law  of  the  land, 
either  (a)  generally,  or,  in  the  alterna- 
tive, (b)  in  its  application  to  some  or  anv 
part  of  the  district  within  which  the  appel- 
lants' house  is  situate,  or  that  there  was 
insufficient  evidence  against  both  or  either 
of  the  appellants,  then  the  convictions  or 
one  of  them  are  or  is  to  be  quashed,  other- 
wise to  stand. 

Thomas  Heywood. 

Chris.  D.  Barker. 

William  Stallard. 

Shirley  A.  Featherstonhaugh. 

By  s.  158  of  the  Public  Health  Act,  1875, 
it  is  enacted,  amongst  other  things,  that : 
"  Where  an  urban  authority  may  under  this 
section  pull  down  or  remove  any  work 
begun  or  executed  in  contravention  of  any 
byelaw,  or  where  the  beginning  or  the 
execution  of  the  work  is  an  offence  in 
respect  whereof  the  offender  is  liable  in 
respect  of  any  byelaw  to  a  ijenalty,  the 
existence  of  the  work  during  its  continu- 
ance in  such  a  form  and  state  as  to  be  in 
contravention  of  the  byelaw  shall  be  deemed 
to  be  a  continuing  offence." 

By  the  byelaws  of  the  Malvern  Urban  Dis- 
trict Council  it  is  provided  that :  "11.  Every 
person  who  shall  erect  a  new  building  shall 
cause  such  building  to  be  enclosed  with 
walls  constructed  of  good  bricks  stone  or 
other  hard  and  incombustible  materials 
properly  bonded  and  solidly  put  together  : — 
(a)  with  good  mortar  compounded  of  good 
lime  and  clean  sharp  sand  or  other  suitable 
material  ;  or  (b)  with  good  cement ;  or 
(c)  with  good  cement  mixed  with  clean 
sharp  sand." 

"98.  Every  person  who  shall  offend 
against  any  of  tne  foregoing  byelaws  shall 
be  liable  for  every  such  offence  to  a  penalty 
of  £10,  and  in  the  case  of  a  continuine 
offence  to  a  further  ^nalty  of  £2  for  each 
day  after  written  notice  of  the  offence  from 
the  council. 

"  Provided  nevertheless  that  the  justices 
or  court  before  whom  any  complaint  may 
be  made  or  any  proceedings  may  be  taken 
in  respect  of  any  such  offence  may  if  they 
think  fit  adjudge  the  payment  as  a  penalty 
of  any  sum  less  than  tne  full  amount  of  the 
penalty  imposed  by  this  byelaw." 
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AviphUit,  K.C.  (with  him  R.  W,  C(yi)€niry\ 
for  the  appellants.  —  Byelaw  No.  11, 
which  is  in  the  form  of  the  model  byelaw 
of  the  Locsd  Government  Board  on  the 
same  subject,  is  unreasonable  so  far  as 
it  relates  to  houses  in  outlying  and  rural 
parts  of  an  urban  district.  This  house  is 
four  miles  from  the  town,  and  has  no  other 
houses  near  it  When  these  byelaws  were 
passed  this  house  was  not  included  in  the 
district.  The  district  was  subsequently 
extended  so  as  to  include  it.  In  rural 
districts  the  extension  of  the  powers  of 
s.  157  of  the  Public  Health  Act,  1875,  bv 
s.  23  (3)  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  is  with  respect  to  the 
structure  of  walls  and  foundations  of  new 
buildings  for  purposes  of  health  only,  and 
not  also  for  the  prevention  of  fires.  This 
is  a  byelaw  purely  for  prevention  of  fires. 
That  shows  it  is  unreasonable  as  to  out- 
lying districts.  [Lord  Alverstone,  L.C. J. 
— V(b  recently  decided  this  point  against 
your  present  contention  in  the  case  of 
Scott   V.  Scott  Hall  (1903),  67  J.  P.  306.] 

SAUx,  Gleti,  K.C.,  for  the  appellants,  re- 
erred  also  to  Badley  v.  Cuckfield  Rural 

District  Council  (1895),  69  J.  P.  582.] 
Byelaws  which  are  reasonable  in  urban 
districts  may  be  unreasonable  as  applied  to 
rural  districts.  See  Wanstead  Local  Board  v. 

Wooster  (1873),  38  J.  P.  21,  as  compared 
with  Heap  v.  Burnley  Union  (1884), 
12  Q.  B.  D.  617.  JChannell,  J.— Those 
were  cases  before  Kruse  v.  Johnson.  [1898] 
2  Q.  B.  91,  where  Russell,  L.C.J.,  lays 
down  the  principles  which  now  govern  the 
decision  of  the  question  whether  a  byelaw 
relating  to  local  government  should  be 
held  reasonable  or  unreasonable.!  At  any 
rate,  there  was  no  suflScient  evraence  here 
to  support  either  conviction.  There  was 
no  evidence  that  the  male  defendant  had 
any  control  over  the  existence  of  the  build- 
ing. The  previous  conviction  for  erecting 
the  building  is  no  proof  that  he  was  respon- 
sible for  its  continuance  in  such  a  form  and 
state  as  to  contravene  the  byelaws.  There 
was  no  evidence  at  all  against  the  other 
defendant  except  that  she  resided  in  the 
house. 

Alex,  Gleuy  K.C.  (^ith  him  S,  G,  Luting- 
ton),  for  the  respondents. — The  male  de- 
fendant was  estopped  on  the  trial  of  this 
information  from  denying  the  facts  neces- 
sary to  have  been  proved  in  order  to  sup- 
port the  first  conviction  (Duchess  of  Kings- 
ton's Case  (1776),  2  Sm.  L.  C.  732).  There- 
fore proof  of  tne  conviction  proved  that 
the  building  as  erected  contravened  the 
byelaws.    Then    the   surveyor   proved  its 
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continued  existence  in  the  same  state  and 
form.  [Channell,  J.— But  there  was  no 
proof  that  the  defendant  retained  any 
control  over  the  building.  He  referred  to 
Welsh  V.  Mat/or,  etc.  of  West  Haniy  [1900] 
1  Q.  B.  324.]  There  was  a  prirtid  facte  case 
against  him.  It  is  stated  that  it  was  his 
house.  It  was  for  him  to  prove  his  excuse 
if  he  relied  on  non-continuance  of  control 
(Summary  Jurisdiction  Act,  1848,  s.  14  ; 
Summary  Jurisdiction  Act,  1879^  s.  39  (2)  ). 
As  to  the  other  defendant,  he  did  not  even 
appear. 

Lord  Alvbrstone.  L.C.J.— We  propose 
to  send  this  case  back  to  the  justices  to  be 
reheard.  The  way  in  which  it  now  stands 
is  eminently  unsatisfactory.  The  justices 
have  convicted  two  persons,  a  brother  and 
sister,  of  a  continuing  offence.  They  origi- 
nally convicted  the  brother,  but  not  the 
sister,  of  erecting  a  building  in  contravention 
of  the  byelaws  of  the  urban  district  council. 
The  existence  of  that  building  during  its 
continuance  in  such  a  form  and  state  as  to 
be  in  contravention  of  the  byelaws  is  made 
a  continuing  offence  by  s.  158  of  the  Public 
Health  Act,  1876.  Of  that  continuing 
offence  the  lustices  have  convicted  both  the 
brother  and  the  sister  ;  but,  strictly  speak- 
ing, there  does  not  appear  by  the  case  as 
stated  any  sufficient  evidence  as  to  who  con- 
tinued the  offence  for  the  origin  of  which 
the  brother  has  been  held  liable.  Certainly 
it  does  not  appear  that  there  was  any 
evidence  at  all  as  against  the  sister  that  she 
was  responsible,  except  that  she  resided  in 
the  house  with  her  brother.  The  evidence 
as  against  the  brother  is  unsatisfactory. 
He  was  the  person  previously  convicted, 
and  the  house  is  described  as  his  house,  ana 
that  is  all.  It  is  certainly  a  strange  thing 
that  two  persons  should  be  held  fiable  to 
distinct  penalties  for  the  same  offence, 
unless  the  circumstances  of  which  we  know 
little  or  nothing  are  very  peculiar.  As  to 
the  reasonableness  of  this  particular  byelaw, 
the  court  cannot  say  it  is  unreasonable 
merely  because  there  is  no  clause  under 
which  the  local  authority  can  dispense  with 
its  application  to  any  particular  case.  On 
this  point  I  should  like  to  adopt  what  was 
said  by  Channell,  J.,  in  Salt  v.  Scott  Holly 
supra,  viz.,  that  no  doubt  it  is  desirable 
that  all  building  byelaws  should  contain 
such  a  clause  because  exceptional  circum- 
stances may  arise  in  any  oistrict,  but  al- 
though that  may  be  so,  we  cannot  say  the 
want  of  such  a  clause  is  fatal.  Here  in 
these  byelaws  there  is  no  such  clause,  and 
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the  building  in  question  is  one  to  which  the 
byelaws  clearly  apply.  But,  although  they 
apply,  the  magistrates  nevertheless  have 
IK)wer  under  s.  16  of  the  Summary  Jurisdic- 
tion Act,  1879.  in  trifling  cases  to  dismiss 
an  offender  without  any  punishment  at  all. 
I  do  not  mean  to  say  that  this  was  a  trifling 
case.  That  will  be  a  matter  for  the  justices 
to  decide  on  rehearing.  The  case  must  co 
back  to  them  for  them  to  deal  with  tne 
whole  matter  on  satisfactory  evidence  as  to 
who  is  responsible  for  the  continuance  of 
the  offence  and  to  consider  whether  it  is  a 
case  for  the  exercise  of  these  ijowers  under 
s.  16  of  the  Summary  Jurisdiction  Act,  1879. 
For  myself,  I  do  not  think  the  conviction  of 
the  brother  is  conclusive  or  even  satisfactory 
primd  facie  evidence  that  he  continued  the 
offence  for  which  he  was  originally  respon- 
sible. 

Wills,  J. — I  concur. 

Channell,  J.— The  only  ground  upon 
which  we  can  possibly  hold  a  byelaw  in  this 
uncompromising  and  absolute  form,  to  be 
reasonable,  is  that  pointed  out  in  Kruse  v. 
Johnson,  [1898]  2  Q.  B.  91,  viz.,  that  Parlia- 
ment has  thought  nt  to  delegate  to  repre- 
sentative public  bodies  of  a  local  character 
the  power  of  exercising  their  own  judgment 
as  to  what  are  the  byelaws  which  seem  to  them 
proner  to  be  made  for  their  own  localities. 
Sucn  bodies  are  to  be  trusted  to  understand 
the  requirements  of  their  own  district  better 
than  judges.  A  byelaw  cannot  be  held  to 
be  unreasonable  merely  because  its  applica- 
tion inflicts  hardship  in  a  particular  case. 
It  must  be  unreasonable  in  its  application  to 
any  case,  if  it  is  to  be  held  void  for  being 
unreasonable.  If  the  local  authority  who 
are  bound  by  their  own  byelaws  are  obliged 
by  them  to  inflict  any  hardship  in  any 
particular  case,  there  is  to  some  extent  a 
power  given  to  justices  under  s.  16  of  the 
Summary  Jurisdiction  Act,  1879,  to  set 
that  right  by  not  inflicting  any  punishment 
at  all  for  the  breach  of  the  byelaws,  or  by 
inflicting  a  merely  nominal  punishment. 
Now  this  particular  byelaw  is  clearly  in- 
tended for  the  prevention  of  fire.  One 
ground  for  it  is  that  there  may  be  dancer 
of  fire  spreading  from  a  building  of  tjois 
character  to  other  buildings.  That  danger 
does  not  exist  in  cases  where  a  building  of 
this  character  stands  alone  at  a  considerable 
distance  from  any  other  buildings.  But  it 
does  exist  where  the  building  in  question  is 
ac^acent  to  other  buildings,  and  none  the 
less  so  because  all  the  other  buildings  near 
it  belong  to  the  same  owner.    Now  this 
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Sirticular  building  was  a  billiard  room, 
illiard  rooms,  we^now,  are  often  lighted 
and  heated  artificially— in  fact,  a  certain 
amount  of  heating  is  necessary  at  certain 
times  of  the  year,  and  persons  often  use 
billiard  rooms  to  smoke  in  at  all  times  of 
the  year.  Therefore,  it  may  well  be  that 
considering  its  situation  and  uses,  it  is  a 
dangerous  building.  It  may  well  be  within 
both  the  letter  and  the  spirit  of  such  a  bye- 
law  as  this  is.  But,  even  if  that  is  so,  the 
question  is,  who  is  responsible  for  the  con- 
continuance  of  its  existence.  The  justices 
seem  to  me  to  have  gone  wrong  because 
they  appear  to  have  thought  it  did  not 
matter  who  continued  the  original  offence. 
There  was  perhaps  some  very  slight  primd 
fade  evidence  against  the  brother,  that  he, 
being  the  person  responsible  for  the  original 
offence,  was  equally  responsible  for  its  con- 
tinuance. Butass^ainst  the  sister,  there 
is  not,  on  the  face  ofthis  case,  as  sttvted,  any 
evidence  at  all.  It  is  left  entirely  in  doubt 
who  really  is  responsible,  and,  therefore, 
the  case  must  go  back  for  rehearing. 

Appeal  cUlowed. 

As  to  costs,  the  Lord  Chief  Justice 
stated  that  the  order  would  be  that  if  on 
rehearing  there  was  a  conviction  of  either 
of  the  appellants,  there  would  be  no  costs 
of  the  appeals,  but  if  no  conviction,  then 
both  appellants  would  be  allowed  their  costs 
of  appeal. 

Order  as  to  costs  accordingly. 

Solicitors  for  the  appellants :  Dobbs  and 
Hill,  Worcester. 

Solicitors  for  the  respondents  :  Bate  & 
Co.,  for  H.  L.  Whatley,  Malvern. 
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Local  Government  —  Street  —  Procession—- 
Obstruction  in  highway— Liability  of 
persons  taking  part  —  Reasonableness 
of  the  user  —  14  &  15  Vict.  c.  92, 
8.  13  (3). 

Where  a  person  taking  part  in  a  street  pro- 
cession is  charged  vntk  the  statutory 
offence  of  ^^vyUfully  preventing  and 
interrupting  the  free  passage  of  persons 
and  carriages^*  the  real  question  far 
the  fiiagistrates  to  decide  is  whether  or 
not  the  user  of  the  street  was  under  the 
circumstances  reasonaMe,  The  fact 
that  the  natu/ral  result  of  such  a  pro-- 
cession  vkis  to  cause  am,  obstruction  is 
not  sufficient  to  justify  a  conviction. 

In  this  case  the  appellant  had  been  con- 
victed, under  circumstances  which  suffi- 
ciently appear  in  the  judgments,  of  an 
offence  under  s.  13  (3)  of  the  Summary 
Jurisdiction  (Ireland)  Act,  1851  (14  k 
15  Vict.  c.  92) :  "  Any  person  who  shall 
in  any  manner  wilfully,  or  by  negligence, 
or  misbehaviour,  prevent  or  interrupt  the 
free  passage  of  any  person  or  carriage  on 
any  public  road  or  crossing  shall  be  liable 
to  a  fine  not  exceeding  twenty  shillings."* 

G,  HUl  Smith  (Serjeant  Dodd  with  hira) 
for  the  appellant. 

The  SoUcitor-Gfeneral  and  (7.  Atkinson 
represented  the  respondent  (prosecutor). 

Lord  O'Brien,  C.  J.— This  case  is  one  of 
very  considerable  importance,  being  in  its 
consequences  calculated  to  affect  the  inhabi- 
tants of  every  city  and  town  in  Ireland. 
The  facts  may  be  shortly  stated  as  fol- 
lows :  On  Easter  Monday  morning,  about 
8.30  a.m.,  a  procession  with  a  band,  of 
which  the  appellant  was  a  member,  as- 
sembled in  one  of  the  streets  of  Belfast. 
The  head-constable  cautioned  the  leader  of 
the  band  against  playing  in  Donegall 
Street,  as  it  was  so  narrow  tliat  an  obstruc- 

*The  corresponding  Drovision  in  England  is 
contained  in  s.  72  of  the  Highway  Act,  1835 
(5&  6  Will.  4,  c.  50):  "If  any  person  .  .  . 
shall  in  any  way  wilfully  obstruct  the  free 
passage  of  any  such  highway,   ..." 
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tion  would  be  caused.  Nevertheless  the 
procession  passed  dowa  Donegall  Street 
with  the  band  playing  party  tunes,  the 
result  being  that,  as  the  magistrates  found, 
the  free  passage  of  foot-passengers  ana 
vehicles  was  in  fact  interrupted.  Under 
these  circumstances  the  magistrates  con- 
victed the  appellant,  the  ground  of  their 
judgment  being  that  the  band  persisted  in 
playing,  though  cautioned  not  to  do  so,  and 
thereby  caused  an  obstruction  in  the  street, 
and  that  the  appellant,  being  a  member  of 
the  band,  was  therefore  guilty  of  the  charge 
brought  against  him.  In  the  earlier  stages 
of  the  argument  for  the  respondent  we 
were  pressed  with  the  proposition  that 
every  person  must  be  presumed  to  intend 
the  natural  and  probable  conseauences  of 
his  act,  that  the  natural  and  prooable  con- 
sequence of  playing  as  this  band  did  was  to 
create  an  obstruction,  and  that  therefore  the 
appellant  was  rightly  convicted  of  wilfully 
creating  an  obstruction.  In  my  judgment, 
however,  that  proposition  is  not  sound. 
Participation  in  a  procession,  the  probable 
and  actual  result  of  which  is  to  cause  an 
obstruction,  is  not  sufficient  evidence  to 
create  liability  under  the  statute.  Take  as 
instances  the  funeral  of  some  distinguished 
man,  or  some  civic  pageant,  or  a  trades 
procession— the  inevitable  result  of  such 
processions  is  to  cause  a  physical  obstruc- 
tion, but  there  must  be  something  more  to 
render  persons  taking  part  in  them  guilty 
of  any  oflfence.  What  other  condition, 
then,  is  necessary  ?  The  user  of  the  street 
must  be  an  unrecusonable  one.  That  is  the 
true  test,  and  I  fully  adopt  the  statement 
of  the  law  upon  the  point  laid  down  by  Sir 
G.  Jessel  in  the  case  of  OrigincU  Hartle- 
pool Collieries  Co,  v.  Gibb  a877),  5  Ch.  D. 
713.  Towards  the  close  of  tne  present  case 
the  respondent  did  indeed  suggest  that  the 
user  of  Donegall  Street  on  the  day  in 
question  was  in  fact  so  unreasonable  as  to 
justify  this  conviction,  but  that  is  not  the 
ground  on  which  the  magistrates  based 
their  judgment ;  thejr  do  not  indicate  that 
they  ever  really  considered  the  reasonable- 
ness or  unreasonableness  of  the  user,  but 
rely  only  on  the  fact  that  the  warning 
of  the  police  was  disregarded.  Now.  that 
of  itself  cannot  be  regarded  as  rendering 
the  user  of  the  highway  unreasonable,  and 
the  result  is  that  we  have  no  finding  of  the 
magistrates  upon  the  essential  point  of  the 
case,  and  therefore  the  conviction  must  be 
quashed. 

QiBSON,  J.— I  agree.     Processions  may 
use  streets  for  passage  on  lawf id  occasions 
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and  for  lawful  objects,  and,  provided  the 
user  is  reasonable,  there  is  at  common  law 
no  nuisance.  In  every  case  the  question 
whether  the  user  is,  or  is  not,  reasonable  is 
one  of  fact  to  be  determined  by  common 
sense  brought  to  bear  upon  ordinary  ex- 

Serience.  The  matter  is  very  much  one  of 
egree,  and  the  whole  circumstances — 
Elace,  hour,  occasion,  duration,  etc. — must 
e  kept  in  view  while  coming  to  a  decision 
upon  the  point.  I  now  turn  from  the 
common  law  to  the  statute  under  which 
this  appellant  has  been  convicted.  Is  the 
obstruction  contemplated  such  an  obstruc- 
tion as  would  be  in  the  natme  of  a 
common  law  nuisance,  or  does  the  statute 
extend  to  cover  every  physical  obstruction 
apart  from  any  question  of  reasonableness  1 
In  my  view,  not  only  must  the  act  be  done 
"wilfully  or  negligently"  (whereas  there 
may  be  a  nuisance  without  any  intent  or 
negligence),  but  it  must  also  be  done 
"  unreasonably."  Such  being  in  my  view 
the  correct  interpretation  of  the  statute,  it 
follows  that  the  magistrates  have  arrived  at 
no  finding  on  the  main  point  of  the  case. 
They  have  attached  too  much  importance 
to  the  police  warning.  If  the  appellant 
was  in  fact  doing  no  more  than  exercise 
his  reasonable  rights,  no  police  warning 
could  render  him  liable.  If,  on  the  other 
hand,  his  conduct  was  unreasonable,  and 
therefore  amounted  to  a  nuisance,  the 
warning  would  be  some  (but  not  conclu- 
sive) evidence  of  wilfulness.  The  result  is 
that,  there  being  no  finding  that  the  ap- 
pellant was  acting  unreasonably,  the  appeal 
must  be  allowed. 

Boyd,  J,,  concurred. 

Appeal  allowed  and  conviction  quashed. 

Solicitor  for  appellant :  N.  Tughan. 
Solicitor  for  respondent :  Sir  r.  Coll. 
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June  30th,  1903. 

(Before  the  Common  Seijeant.) 

Bex  v.  Petricus. 

Criminal  law  —  Perjury  —  Illiterate  depo- 
nent —  Affidavit  not  read  over  to 
deponent. 

The  defendant,  who  understood  English  and 
Yiddishy  but  not  Germany  and  who 
could  not  read  or  wriiey  stoore  an 
affidavit  with  another  mcva.  The 
affidavit,  which  vkls,  in  fact,  wntrue, 
w<u  not  read  over  by  the  Commissioner 
to  the  defendant  or  to  the  other  dejjo- 
nent.  but  it  was  translated,  in  German, 
to  the  other  deponent  by  an  interpreter. 
No  evidence  was  given  to  show  that  the 
affidavit  vkis  read  over  to  the  defendant 
by  anyone  in  a  langua^ge  which  he 
understood. 

Held,  tfiere  might  be  a  case  to  go  to  the  jury 
if  a  deponent  swore  to  the  truth  of  the 
contents  of  a  false  document  ivithout 
knowing  what  the  contents  were. 

The  defendant  was  indicted  for  commit- 
ting wilful  and  corrupt  perjury  in  an 
affidavit  sworn  by  him  ana  another  man 
called  Platovsky,  his  partner  in  business. 

Oliver  appeared  on  behalf  of  the  prosecu- 
tion. 

Travers  Humphreys  (with  him  E,  C,  P, 
Boyd)  for  the  defence. 

Durinff  the  hearing  of  the  case,  it  was 
proved  that  the  affidavit  was,  in  fact,  untrue, 
that  the  defendant  could  not  read  or  write, 
that  he  understood  English  and  Yiddish  but 
not  German,  whilst  Platovsky  knew^  no 
English,  but  understood  German.  It  was 
further  proved  that  the  affidavit  was  sworn 
before  a  commissioner  for  oaths  who  did  not 
read  over  the  affidavit  to  either  the  defendant 
or  Plato vsky^  but  the  affidavit  was  translated 
in  German,  intermixed  with  some  Yiddish, 
to  Platovsky  by  an  interpreter  who  was 
present  in  the  room  with  the  commissioner 
and  the  defendant  and  Platovsky.  No 
evidence  was  called  by  the  prosecution  to 
show  that  the  affidavit  was  ever  read  over 
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by  anyone  to  the  defendant  in  a  language 
which  he  understood  before  it  was  sworn. 

At  the  close  of  the  case  for  the  prosecu- 
tion, Travers  Humphreys  submitted  that 
there  was  no  case  to  go  to  the  jury.  The 
defendant  is  an  illiterate,  being  imable  to 
read  or  write  ;  the  onus,  therefore,  is  on  the 
prosecution  to  prove  affirmatively  that  the 
affidavit  was  read  over  to  and  understood 
by  the  defendant  before  he  swore  the 
affidavit.  Order  38,  rule  13  of  the  Rules 
of  the  Supreme  Court  is  as  follows  :  "  Where 
an  affidavit  is  sworn  hy  any  person  who 
appears  to  the  officer  taking  the  affidavit  to 
be  illiterate  or  blind,  the  omcer  shall  certify 
in  the  jurat  that  the  affidavit  was  read  in 
his  presence  to  the  deponent,  that  the 
depondent  seemed  perfectly  to  understand 
it,  and  that  the  deponent  marie  his  signa- 
ture in  the  presence  of  the  officer.  No  such 
affidavit  shall  be  used  in  evidence  in  the 
absence  of  this  certificate,  unless  the  court 
or  a  judge  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to  and  appeared  to 
be  perfectly  understood  by  the  deponent." 
That  rule  shows  that  the  onus  is  on  the 
prosecution  to  prove  that  the  affidavit  has 
Seen  read  over  to  and  understood  by  the 
defendant,  though  penurv  might  be  com- 
mitted in  an  affidavit  whicn  was  so  irregular 
in  form  that  it  did  not  comply  with  the 
above  rule,  and  might,  therefore,  be  taken 
oflF  the  file  of  the  High  Court.  In  In  re 
Langstaffe,  Blefnkarn  v.  Longstaffe  (1884), 
54  L.  J.  Ch.  516,  affidavits  made  by  an 
illiterate  person  were  sworn  with  the  usual 
form  of  jurat  not  containing  the  certificate 
required  by  Order  38,  rule  13.  The  manag- 
ing clerk  of  the  deponent's  solicitor  deposed 
that  he  had  prepared  the  affidavits  from  the 
deponent's  personal  instructions,  that  he 
had  carefully  read  them  over  to  him  before 
they  were  sworn,  and  that  the  deponent 
appeared  perfectly  to  understand  them. 
It  was  not,  however,  deposed  that  the 
affidavits  were  read  over  in  the  presence  of 
the  commissioners.  It  was  there  held  that 
the  affidavits  must  be  taken  off  the  file. 
Kay,  J»  in  the  course  of  his  judgment 
says  :  "  I  luive  here  three  affidavits  made  by 
a  person  who,  when  he  comes  to  be  cross- 
examined,  admits  that  he  can  read  very 
little,  and  cannot  write  anything  but  his  own 
name.  Therefore,  he  is,  strictly  speaking, 
an  illiterate  witness.  There  is  no  pretence 
for  sa}ring  that  he  is  able  to  read  over  an 
affidavit  tor  himself.'*  The  defendant  here 
is  an  illiterate  within  the  ludgnient  of 
Kay,  J.  In  Rex  v.  Mary  llaUey  (1824), 
1  C.  «fe  P.  258,  it  was  held  that  an  indict- 
ment for  perjury  could  be  supported  against 
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a  marksman,  for  swearing  falsely  in  an 
affidavit,  though  it  would  not  be  receivable 
in  the  court  it  was  sworn  in,  because  the 
jurat  did  not  state  it  had  been  read  over 
to  the  party  swearing  it,  but  the  person 
administering  the  oath  must  prove  that  the 
party  swearmg  it,  in  fact  understood  its 
contents.  In  that  case,  Littledale,  J., 
says :  "  As  the  defendant  is  illiterate,  it 
must  be  shown  that  she  understood  it.  In 
those  cases  where  the  affidavit  is  made  by  a 
person  who  can  write,  the  supposition  is 
that  such  person  was  acquainted  with  its 
contents,  but  in  the  case  of  a  marksman  it 
is  not  so.  .  .  .  My  opinion  is,  that,  though 
the  affidavit  be  deficient  in  point  of  form, 
yet  if  it  distinctly  appears  .  .  .  that  the  party 
swearing  it  was  acquainted  with  its  contents, 
it  would  be  sufficient,  and  the  mere  practice 
of  the  Court  of  Chancery  would  only  affect 
its  reception  in  that  court  and  not  prevent 
an  indictment  for  perjury  being  founded 
upon  it,  for  the  perjury  is  complete  at  the 
time  of  the  swearing.  .  .  .  You  cannot 
prove  an  assignment  of  perjury  on  this 
affidavit,  there  being  no  evidence  whatever 
of  any  reading  over  in  the  presence  of  the 
deponent." 

The  Common  Serjeant.  —  Is  a  man 
guilty  of  perjury  who  swears  that  an  affidavit 
IS  true  when,  ne  does  not  know  what  is 
stated  in  it,  and  in  fact  it  is  false  1 

Hv/mphreys, — ^The  prosecution  must  prove 
the  essentials  of  the  offence ;  it  is  for  them 
to  show  that  the  defendant  wilfully  and 
corruptly  swore  what  he  knew  to  be  untrue. 
The  rule  of  the  Supreme  Court  is  strong 
evidence  to  show  that  the  person  who  puts 
in  any  affidavit  irregular  in  form  must  snow 
that  the  deponent  knew  what  he  was 
swearing. 

Oliver  for  the  prosecution  submitted  that 
there  was  a  case  to  go  to  the  jury. 

The  Common  Serjeant.— I  am  not  pre- 
pared to  rule  that  if  the  defendant  swore  to 
the  truth  of  the  contents  of  a  document 
without  knowing  what  the  contents  were, 
and  they  were,  in  fact,  false,  he  could  not  be 
convicted  of  perjury.  I  will,  however,  if 
necessary,  reserve  the  point  for  the  Court 
for  the  consideration  of  Crown  Cases 
Reserved. 

Subsequently,  the  Common  Serjeant 
called  a  witness  whose  evidence  showed 
that  all  the  instructions  as  to  the  affidavit 
were  given  by  Platovsky,  and  that  the 
defendant  did  not  know  tnat  the  affidavit 
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contained  the  statements  upon  which  perjury 
was  assigned.  He  thereupon  directed  the 
jury  to  return  a  verdict  of  not  guilty. 

Verdict :  Not  guUty. 

Solicitors  for  the  prosecution :  Ralph 
Raphael  &  Co. 

Solicitors  for  the  defence :  Osborn  and 
Osborn. 


67  J.  P.  379. 

PRESTON   quarter   SESSIONS. 

(Before  the  Chairman  (H.  W.  Worsley 
Taylor,  K.C.)  and  other  Justices.) 


Jvly  1,  1903. 

Blackpool  Tower  Co.,  Limited  (Appel- 
lants) V,  Guardians  of  the  Poor  of 
the  Fylde  Union  (Respondents). 

Appeal  to  quarter  sessions — Agreement  to 
tax  costs  out  of  sessions — Power  of 
subsequent  court  of  quarter  sessions 
to  review  taxation. 

Where  costs^  incttrred  in  an  appeal  to 
quarter  sessions,  have  been  oy  agrfe- 
ment  taxed  out  of  sessions,  a  subsequent 
cowrt  of  quarter  sessions  has  no  juris- 
diction to  review  the  ta^xation. 

Application  on  behalf  of  the  Blackpool 
Tower  Co.,  Limited,  who  had  been  the 
appellants  in  an  appeal  heard  and  deter- 
mined at  the  previous  quarter  sessions,  to 
review  the  taxation  of  costs  that  had  been 
made  by  one  of  the  deputy  clerks  of  the 
peace.  At  the  determination  of  the  appeal 
leave  had  been  given  by  mutual  consent 
that  the  costs  should  be  taxed  out  of 
sessions. 

Hodgson  (for  the  Blackpool  Tower  Co.) — 
Leave  was  given  at  the  last  sessions  to  tax 
out  of  court,  the  matter  is  therefore  still 
open  and  this  court  has  power  to  deal  with 
the  matter  to-day,  thougn  the  sessions  when 
the  appeal  was  heard  have  expired.  The 
agreement  to  tax  out  of  court  is  an  agree- 
ment   to  postpone  the  period  of   review 
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beyond  those  sessions.  The  costs  having 
been  taxed  in  accordance  with  that  agree- 
ment if  any  question  arises  on  the  taxatbn 
we  can  then  come  to  these  sessions  even 
though  the  allocatur  is  signed  and  the 
taxation  appears  on  the  face  of  it  to  be 
complete.  In  the  High  Court  of  Justice 
there  is  an  api)tal  under  the  Judicature 
Act.  If  under  these  circumstances  the 
taxation  cannot  be  reviewed  the  eflFect  vrill 
be  that  the  whole  taxing  is  left  entirely  to 
the  taxing  officer,  and  this  court  would  tben 
have  no  power  at  all  in  the  matter.  The 
curt  itse  If  would  have  no  jurisdiction.  If 
you  set  aside  the  agreement  to  tax  out  of 
court  then  I  admit  that  the  point  cannot  be 
argued  but  where  the  agreement  is  entered 
into  in  court  to  tax  out  of  court  then 
this  court  has  the  same  jurisdiction  as  it 
would  have  had  last  sessions  if  the  costs 
had  been  taxed  then. 

Overend  Evans  (for  the  Fylde  Union).— 
The  agreement  to  tax  out  of  court  did  not 
amount  to  an  agreement  to  give  this  court 
jurisdiction.    [He  was  stopped.] 

The  Chairman.— We  have  no  power  to 
grant  the  application. 

Overend  Evans, — We  have  been  brought 
here  on  a  notice  served  on.  us  by  the 
appellants  :  we  ought  to  have  our  costs. 

The  Chairman.— We  have  no  juri.sd.ction 
and  so  we  cannot  grant  you  your  costs 

Application  refused. 

Solicitors  for  the  appellants:  J.  C. 
Walker,  Dean  &  Co.,  Blackpool. 

Solicitors  for  the  respondents  :  T.  Loftos, 
Blackpool. 


67  J.  P.  880. 

SURREY     quarter     SESSIONS. 


Jtdy  3,  1903. 

(Before  George  Cave,  Esq.,  Chairman,  and 
other  justices.) 

Wing  v.  Epsom  Urhan  District 
Council. 

Summary  jurisdiction  —  Nuisance  order 
signed  by  one  justice  only  —  Public 
Health  Act,  1875  (.38  &  39  Vict.  c.  55), 
ss.  96,  251,  and  Sched.  4,  Form  C— 
Summary  Jurisdiction  Act,  1848  (11  <fe 
12  Vict.  c.  43),  ss.  12,  14— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  s.  29  — Summary  Jurisdiction 
Rules,  1886,  r.  31,  Consolidated  Forms 
No.  19. 

An  order  of  justices  for  the  abat€?nent  of 
a  nuisance  made  under  s,  96  of  the 
Public  Health  Act,  1875,  if  in  fact, 
made  by  a  dtdy  constituted  court  of 
swinmary  jurisdiction,  need  not  be 
signed  6y  more  than  o7ie  of  the  justices 
present  and  taking  part  in  the  hearing. 

Appeal  to  quarter  sessions  from  an  order  of 
justices  of  the  Epsom  petty  sessional 
division  dated  April  20th,  1903,  and  made 
under  s.  96  of  the  Public  Health  Act,  1875, 
for  the  abatement  of  a  nuisance  arising 
from  defective  drains. 

The  form  of  the  order  was  not  that  given 
in  Sched.  4,  Form  C.  of  the  Public  Health 
Act,  1875,  but  followed  Form  19  of  the 
Consolidated  Forms  of  1886,  attached  to 
the  Summary  Jurisdiction  Rules,  1886,  and 
was  si^ed  only  by  one  of  the  justices  by 
whom  it  was  made. 

It  had  been,  in  fact,  made  unanimously 
by  several  justices  who  were  present  and 
took  part  in  the  hearing,  but  only  the  chair- 
man actually  signed  the  order  in  accordance 
with  the  usual  practice  at  this  and  many 
other  courts. 

By  a  note  on  the  face  of  the  order  it 
appeared  that  the  appellant's  solicitors  had 
accepted  service  thereof  on  his  behalf  on 
July  2nd,  1903^  but  they  had,  on  April  27th, 
1903,  given  written  notice  of  appeal  against 
the  order  before  it  had  been  drawn  up  or 
served,  and  the  grounds  of  appeal  in  the 
written  notice  of  appeal,  after  stating  the 
intention  of  the  appellant  to  appeal  "against 
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a  certain  order  made  a^inst  bim  by  his 
Majesty's  justices  of  the  peace  acting  in 
ana  for  the  said  division  of  Epsom,  and 
sittinff  at  Epsom  on  April  20th,  1903," 
included  the  following  ground,  viz.,  "that 
the  said  order  is  bad  on  the  face  of  it." 

F,  LoWj  K.C.,  William  Mackenzie  and 
RoAostome  for  the  appellant,  took  the 
objection  that  the  order  was  bad  on  the 
face  of  it  as  being  signed  only  by  one 
justice. 

By  s.  251  of  the  Public  Health  Act,  1875, 
it  is  enacted  that  ^'  All  offences  under  this 
Act,  and  all  penalties,  forfeitures,  costs  and 
expenses  under  this  Act  directed  to  be 
recovered  in  a  summary  manner,  or  the 
recovery  of  which  is  not  otherwise  provided 
for,  may  be  prosecuted  and  recovered  in 
manner  directed  by  the  Summary  Jurisdic- 
tion Acts  before  a  court  of  summary 
jurisdiction.  The  court  of  summary  juris- 
diction, when  hearing  and  determining  an 
information  or  complaint  under  this  Act, 
shall  be  constituted  of  two  or  more  justices 
of  the  peace  in  petty  sessions,  sitting  at  a 
place  appointed  for  holding  petty  sessions, 
or  of  some  magistrate  or  officer  for  the 
time  being  empowered  by  law  to  do  alone 
any  act  authonsed  to  be  done  by  nore  than 
one  justice  of  the  peace  sitting  at  some 
court  or  other  place  appointed  for  the 
administration  of  justice. 

By  s.  317,  "  The  schedules  to  this  Act  shall 
be  read  and  have  effect  as  part  of  this  Act. 
The  forms  contained  in  Sched.  4  to  this  Act, 
or  forms  to  the  like  effect,  varied  as  circum- 
stances may  require,  may  be  used  and  shall 
be  sufficient  for  all  purposes." 

Schedule  4,  Form  Cf.  is  a  form  of  abate- 
ment order  purporting^  to  be  imder  the 
hands  and  seals  of  two  justices. 

By  s.  12  of  the  Summary  Jurisdiction 
Act,  1848,  it  is  enacted  amongst  other 
thines  that  every  such  complaint  (which 
would  include  a  complaint  for  an  order 
under  s.  96  of  the  Public  Health  Act,  1875, 
for  the  abatement  of  a  nuisance)  "  shall  be 
heard,  tried,  determined  and  adjudged  by 
one  or  two  or  more  justice  or  justices  of  tJbe 
peace  as  shall  be  directed  by  the  Act  of 
Parliament  upon  which  such  complaint 
shall  be  framed,  etc." 

And  by  s.  14,  that  if  the  justice  or  justices 
shall  make  an  order  against  the  defendant, 
a  minute  or  memorandum  thereof  shall 
then  be  made  for  which  no  fee  shall  be 
paid,  and  the  order  shall  afterwards  be 
drawn  up  by  the  said  justice  or  justices  in 
proper  form  under  his  or  their  hand  and 
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seal  or  hands  and  seals,  and  be,  or  they 
sha.ll  cause  the  same  to  be  lodged  with  the 
clerk  of  the  peace  to  be  by  him  filed  among 
the  records  of  the  general  quarter  sessions 
of  the  peace. 

It  was  admitted  that  the  order  had  not 
been  lodged  with  the  clerk  of  the  peace. 

In  Lahalmcmdiire  v.  Frost  (1859),  28  L.  J. 
M.   C.    165 ;  23    J.    P.    598.  the  court  of 

Soeen's  Bench  decided  that  an  order, 
ough  drawn  according  to  Form  K.  1  (one 
of  the  old  forms  under  the  Summary  Juris- 
diction Act,  1848),  was  bad  on  the  face  of  it 
for  not  adjudging  the  complaint  to  be  true. 
Wiien  Justices  make  an  order  and  deliver 
it  out  m  a  defective  shape,  they  cannot 
afterwards  substitute  an  amended  order 
{R.  V.  Cheshire  JJ,  ^1833),  5  B.  k  Ad.  559}. 

Tke  Secretary  of  State,  by  a  circular 
dated  June  25th,  1896,  had  stated  that  he 
was  advised  that  orders  should  be  signed  by 
two  justices. 

H,  Avorj/^  K.C.,  S,  G,  Lushington  and 
Guy  Lushington  for  the  respondentflL— l%e 
Summary  Jurisdiction  Acts  apply  to  the 
procedure  in  these  caaes  before  justices 
under  the  SanuBary  Jurisdiction  Act 
1884.  The  forms  prescribed  by  the  Sum- 
maiy  Jurisdiction  Rules,  1886,  are  applicable 
under  r.  31  and  s.  29  of  the  Summary 
Jurisdiction  Act,  1879,  as  amended  by  s.  12 
of  tke  Summary  Jurisdiction  Act,  1884. 
What  the  appellant  is  appealing  against  is 
the  Older  pronounced  veroally  m  court  on 
April  20th.  This  is  clear  from  the  notice  of 
appeal  which  was  given  before  the  written 
order  was  drawn  up  and  served.  The 
order  itself  was  made  by  a  properly-con- 
stituted court  of  summary  junsdiction,  and 
was  (i*awn  up  subsequently  in  writing  in 
the  form  prescribed  by  the  Summary 
Jurisdiction  Acts  and  Kules.  The  only 
object  of  drawing  it  up,  and  returning  it  to  the 
clerl  of  the  peace,  is  that  it  may  be  entered 
of  r«ord  for  the  protection  of  the  Crown, 
becaise  the  petty  sessions  is  not  a  court  of 
recoxl.  This  has  nothing  to  do  with  appeals 
(M.  \  Eaton  (1787),  2  T.  R.  285).  Section 
7  of  he  Quarter  Sessions  Act,  1849  (12  <fe  13 
Vict.c.  45),  shows  that  objections  on  points 
of  nere  form  are  to  be  discouraged.  By 
8.  26S  of  the  Public  Health  Act,  1875,  no 
ordeimadc  under  this  act  shall  be  quashed 
or  set  aside  for  want  of  form. 

Thi  Chairman  pointed  out  that  the 
recogiisance  entered  into  by  the  appellant 
statec  the  order  to  have  been  made  by  two 
justios,  giving  their  names. 

Th<  Court  disallowed  the  objection,  and 
subsquently  after  hearing  the  appeal  on 
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the  merits,  dismissed  it  with  costs,  but 
consented  to  state  a  case  on  the  objection 
in  point  of  law. 

Solicitors  for  the  appellant :  Spencer, 
Gibson  &  Son. 

Solicitor  for  the  respondents  :  Eli  Wilson, 
Epsom. 


67  J.  P.  886. 
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Ajrril  1,  July  7,  1903. 

Robinson  Brothers,  Ltd.  v.  Dixon. 

Revenue— Excise— Spirits— Having  on  pre- 
mises "  any  spirits  extracted  from  the 
wood  of  any  cask  " — Spirits  naturally 
exuding  from  the  wood  of  a  cask — 
Finance  Act  (61  ^  62  Vict.  c.  10), 
s.4(l)(b). 

A  supervisor  of  the  Inland  Beventte  found 
on  the  appellants*  premises  tv>o  casks 
bunged  and  standing  under  a  tree. 
One  contained  over  a  quart  of  rum^  and 
the  other  a  little  less  than  a  quart  of 
whisky.  The  justices  found  that  the 
casks  had  been  placed  there,  one  for 
removal  to  t/te  distillers,  and  the  othej' 
for  sale,  and  they  had  not  been  svlyected 
to  any  process  for  extracting  the  sjnrit 
from  the  wood  of  the  casks,  but  they 
convicted  the  apj^llants  on  the  ground 
that  the  evidence  showed  that  the 
Sjnrit  had,  in  fact,  exuded  from  the 
wood  of  the  COMCS,  and  been  found  on 
the  appellants*  premises. 

Held,  that  the  conviction  vhis  wrong,  as  the 
appellants  had  not  had  on  their  jire- 
mises  any  cask  which  wa^  being  sub- 
jected to  any  2>rocess  for  the  purf)ose  of 
extracting  spirits,  or  any  spirits  so 
extrojcted  from  any  cask. 

Case  stated  by  the  justices  of  the  county 
of  Durham. 

At  a  court  of  summary  jurisdiction  holden 
at  Houghton-le-Spring,  in  and  for  the  north 
division  of  Easington  ward,  in  the  county 
of  Durham  on  August  21st,  1902,  before  us, 
an  information  by  the  respondent  under 
8.  4  of  the  Finance  Act,   1898  (61   <Sr  62 
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Vict  c.  10),  s.  4  (1)  (b),  for  that  "before 
and  at  the  time  heremaftcr  mentioned, 
Robinson  Brothers,  Brewers.  Limited,  a 
company  incorporated  under  the  Companies 
Act,  1862—1900,  and  having  their  registered 
offices  at  the  Houghton  Brewery,  Houghton- 
le-Spring,  in  the  county  of  Durham,  was 
carrying  on  a  trade  or  business  in  respect  of 
which  entry  is  required  to  be  made  by  an 
Act  relating  to  the  revenue  of  excise,  to  wit, 
the  trade  and  business  of  brewers  of  beer 
for  sale  and  dealers  in  beer,  wine,  and  spirits, 
and  that  entry  had  been  duly  made  under 
the  seal  of  the  said  Robinson  Brothers, 
Limited,  and  signed  by  Norman  Robinson, 
of  Sancroft  House^  Houghton-le-Spring, 
aforesaid,  the  managingdirector  of  the  said 
company,  and  that  Robinson  Brothers. 
Brewers,  Limited,  being  such  brewers  oi 
beer  for  sale  and  dealers  in  beer,  spirits, 
and  wine,  as  aforesaid,  on  Mav  27th,  1902, 
at  the  parish  of  Houghton-le-Spring,  in  the 
county  of  Durham,  had  on  their  premises 
certain  spirits  extracted  from  the  wood  of 
certain  casks  in  contravention  of  the  statute 
made  and  provided,  whereby,  and  by  force 
of  ^e  said  statute,  the  said  Robinson, 
Brewers,  Limited,  and  the  said  Norman 
Robinson,  have  for  such  offence  incurred  a 
fine  of  £SQ,  was  heard  before  us." 

Section  4  of  1^  Finance  Act,  1896  is  as 
follows:  "A  person  shall  not  (a)  subject 
any  cask  to  any  process  for  the  purpose  of 
extracting  any  spirits  absorbed  in  the  wood 
thereof,  or  (b)  nave  on  his  premises  any 
cask  which  is  bein^  subjected  to  any  such 
process,  or  any  smrits  extracted  from  the 
wood  of  any  cask. 

The  following  facts  were  proved  before 
us  :  That  John  McCormack,  a  supervisor  of 
Inland  Revenue,  on  May  27th  last,  in  dis- 
charge of  his  duty,  visited  the  premises  of 
the  appellants,  who  carry  on  business  at 
Houghton-le-Spring,  in  this  county,  as 
brewers,  and  wine  and  spirit  merchants, 
and  that  he  there  found  two  casks  bunged 
and  standing  under  a  tree  in  the  yard  of  the 
appellants'  premises,  where  it  was  proved  by 
the  appellants'  manager  they  had  been 
placed  to  be  screened  from  the  sun,  but  where 
it  was  admitted  by  the  appellants'  cellarman 
the  sun  might  reach  them  during  some  part 
of  the  day.  He  examined  the  said  casks, 
and  found  that  one  of  them,  which  had 
originally  contained  101*6  gallons  of  rum  of 
the  strength  of  38'2  degrees  over  proof, 
then  contained  a  little  over  an  imperial 
quart  of  rum  of  the  strength  of  27'2  degrees 
over  proof  as  shown  by  the  appellants' 
hydrometer,  which  he  used  for  the  purpose 
of  testing  the  said  rum.    That  the  other 
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of  the  said  two  casks,  which  had  ori^* 
nall^  contained  107*8  gallons  of  plain 
British  spirit  (whisky),  of  the  streng1;h 
of  22*9  degress  over  proof,  then  con- 
tained a  little  less  than  an  imperial  quart 
of  spirit  of  the  strength  of  9*0  degrees 
over  proof.  That  Charles  Proctor,  an 
analyst  of  the  Inland  Revenue  Department, 
at  Somerset  House,  had  analysed  the  saia 
spirits^  which  had  been  forwarded  to  him  by 
the  said  John  McCormack  for  that  purpose, 
and  that  he  found  on  such  analysis  that  the 
said  spirits,  which  were  not  of  a  high  class, 
contamed  a  greater  amount  of  tannin  than 
is  found  in  ordinary  commercial  si)irit,  and 
also  contained  compound  ethers  which  came 
from  substances  aosorbed  in  the  wood  of 
casks,  and  that  on  such  analysis  he  had  no 
doubt  that  the  said  spirits  had  been 
extracted  from  the  wood  of  the  cask. 

It  was  also  proved  to  us :  That  the  said 
two  casks  found  by  the  said  John  Mc- 
Cormack, after  bemg  pumped  out  and 
turned  upside  down  to  drain  for  a  few 
minutes^  nad  been  placed  where  found  in 
the  ordmary  course  of  business,  and  were 
intended  to  remain  there  until  an  oppor- 
tunity arose  for  returning  the  cask  which 
had  contained  whisky  to  the  distillery 
from  which  it  had  been  received,  and  until 
a  customer  was  found  to  purchase  the  cask 
which  had  contained  rum.  That  the  former 
cask  had  been  where  found  for  about  three 
weeks,  the  latter  about  six  weeks,  and  that 
such  casks  had  not  been  subjecited  by  the 
appellants  to  an^  process  for  the  purpose 
ot  extracting  spirit  from  the  wood  thereof. 

After  careful  consideration  of  the  whole 
of  the  evidence  adduced  before  us  on  behalf 
of  the  respondent,  and  the  appellants 
respectively,  we  found  as  a  fact  tnat  the 
appellants  had  not  subjected  either  of  the 
casks  to  any  process  for  the  purpose  of 
extracting  spirits  from  the  wood  thereof, 
but  having  regard  to  the  evidence  of  the 
said  Charles  Proctor  that  the  spirits  found 
in  the  said  two  casks  by  the  said  John 
McCormack,  or  some  part  thereof,  had  come 
from  the  wood  of  the  said  casks,  and  to  the 
fact  proved  before  us  that  the  said  spirits 
had  been  found  by  the  said  John  Mc- 
Cormack in  the  two  casks  on  the  premises 
of  the  appellants,  we  thereupon  convicted 
the  appellants  of  the  said  offence  charged 
against  them  in  the  said  information  subject 
to  this  case. 

The  question  of  law  upon  which  the 
opinion  of  the  said  court  is  desired,  is 
whether  the  words,  "extracted  from  the 
wood  of  any  cask,"  are  meant  to  cover  the 
accumulation  in  the  cask  of  spirit  which 
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has  exuded  from  the  wood  of  such  cask, 
after  the  same  has  been  emptied  in  the 
usual  course  without  active  or  permissive 
process  on  the  part  of  the  appellants. 

R.  U  Thompson. 

R.  RiCHABDSON. 

M.  Gibbon. 

The  following  additional  paragraph  was 
added  by  the  justices  on  the  case  oeing  sent 
back  for  restatement:  After  careful  con- 
sideration of  the  whole  of  the  evidence 
adduced  before  us  on  behalf  of  the  re- 
spondent and  appellants  respectively,  we 
found  as  facts  that  the  said  two  casks  were 

§  laced  where  found  to  await  removal  or 
isposal  as  set  forth  in  paragraph  6  of  the 
said  case,  and  that  neither  the  appellants 
nor  their  servants  or  agents  had  subjected 
the  said  casks,  or  either  of  them,  to  any 
process  for  the  purpose  of  extracting  spirits 
from  the  wood  thereof. 

J,  Bruce  Williamson  for  the  appellants.— 
The  section  is  intended  to  prevent  the 
extraction  of  spirit  from  the  wood  of  casks, 
or  having  spirit  so  extracted  upon  the 
premises.  Tnere  the  justices  have  found 
that  the  casks  were  not  subjected  to  any 
process  on  the  part  of  the  appellants,  and 
the  spirit  found  in  the  casks  was  due  to  the 
natural  exudation  from  the  wood.  There  is 
no  evidence  of  any  "grogging  "  on  the  part 
of  the  appellants,  such  as  referred  to  in  the 
Scotch  cases — Lord  Advocate  v.  Stetvart 
(1900),  63  J.  P.  311,  and  Lord  Advocate  v. 
Carse  (1900),  63  J.  P.  472.  The  appellants 
could  not  prevent  the  spirit  exuding  from 
the  wood.  The  only  remedy  would  be  at 
once  to  send  away  the  casks,  but  that  is  not 
always  possible. 

The  Attorney-General  (Sir  R,  Finlay^ 
K.C.)  (with  him  S,A,T.  Rowlatt)  for  the  re- 
spondents.— The  language  of  the  section  is 
intended  to  cover  a  case  like  the  present. 
The  section  does  not  say  that  a  man  shall 
only  be  liable  who  has  on  his  premises 
"  spirits  which  have  been  extractoa  from  a 
cask  subjected  as  aforesaid  to  this  process." 
They  simplify  the  language  for  the  express 
purpose  of  meeting  every  case  where  the 
spints  have,  in  fact,  come  out  of  the  wood. 
It  does  not  matter  whether  the  appellants 
intended  to  extract  the  spirit  or  not.  The 
casks  were  left  under  such  circumstances 
that  the  spirit  was,  in  fact,  extracted,  that 
spirit  was  found  upon  the  premises  of  the 
appellants,  and  they  are  liable.  He  referred 
to  R,  V.  Woodrow(\SAQ\  15  M.  k  W.  404, 
where  it  was  held  that  there  being  a  pro- 
hibition   against   anyone    having    in    his 
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possession  adulterated  tobacco ;  it  did  not 
matter  whether  they  knew  the  tobacco  was 
adulterated  or  not. 

Brmce  WUlianisonj  in  reply. 

Lord  Alverstone,  L.C.J.— I  am  of 
oDinion  that  this  appeal  must  be  allowed. 
The  first  point  is  the  construction  of  the 
section  itself.  The  oftence  thereby  created 
is  a  criminal  offence,  and  a  serious 
offence  of  course,  having  regard  to  the 
fine  inflicted  of  £50.  The  section  deals 
in  the  first  place  with  subjecting  any  cask 
to  any  process  for  the  purpose  of  extracting 
any  spirits  absorbed  in  the  wood.  "  Extract- 
ing "  m  its  natural  meaning  I  understand  to 
be  drawing  out — not  exuding  naturally, 
or  sweating,  but  drawing  it  out ;  and  it  is  a 
process  for  the  purpose  of  extracting,  at 
which  that  part  of  the  section  is  aimed. 
Then  the  section  says :  "  If  a  person 
has  on  his  premises  any  cask  which  is 
being  subjected  to  any  such  process " — 
there  is  no  difficulty  about  that,  the  words 
are  the  same—"  or  any  spirits  extracted 
from  the  wood  of  any  cask^' — it  is  con- 
tended by  the  learned  Attorney-General  that 
that  means  exuding  in  fact  or  having 
exuded  in  fact  by  atmospheric  or  climatic 
influences,  whether  subjected  to  a  process 
or  not.  I  think  that  is  not  so,  and  I  think 
that  that  proposition  is  negatived  by  the 
use  of  the  same  or  corresponding  langua^ 
in  paragraph  3:  "All  spirits  extracted  m 
contravention" — that  means  extracted  by 
some  process  which  the  section  forbids — 
"  shall  be  deemed  to  be  spirits  unlawfully 
kept  or  deposited  within  the  meaning  of 
the  Spirits  Act,  1880,  and  every  cask  which  is 
being  subjected  to  any  such  process,  or 
which  being  upon  premises  upon  which 
spirits  so  extracted  " — that  means  extracted 
in  contravention  of  this  section— "are 
found,  has  been  subjected  to  any  such  pro- 
cess, shall  be  forfeited."  I  therefore  come 
to  tne  conclusion  that  the  section  did  not 
mean  to  include  as  an  offence  the  inno- 
cent possession  of  spirits  which  which  had 
exuded  without  any  active  or  permissive 
process  to  lead  to  the  extraction  of  the  spirits. 
Now  when  the  case  was  before  us  in  the 
first  instance,  the  fact  that  the  appellants 
had  not  used  an  active  or  permissive  pro- 
cess was  neKatived,  but  it  was  suggested 
very  properly  by  the  learned  Attorney- 
General  that  their  servants  mi^ht  have 
known  all  about  it,  and  accordingly  the 
case  went  back,  and  the  further  case  finds 
two  things  which  I  think  are  very  impor- 
tant^ the  first  that  the  casks  were  placed  to 
await  removal  or  disposal ;  secondly,  "  that 
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neither  the  appellants  nor  their  servants  or 
a^nts  had  subjected  the  said  casks  or 
either  of  them  to  any  process  for  the  pur- 
pose of  extracting  spirits  from  the  wood 
thereof."  I  understand  that  to  negative  the 
suggestion  with  rej^rd  to  the  servants  and 
to  put  the  servants  m  the  same  position  as  the 
appellants.  I  only  wish  to  aad  one  further 
observation  upon  tne  facts  as  stated,  which, 
I  think,  make  the  meaning  clear.  Every- 
thing in  the  case,  I  think,  negatives  any 
knowledge  of  process  intentionally  applied 
or  applied  with  knowledge,  to  make  the 
stuff  exude  or  to  extract  it.  The  casks  are 
placed  in  a  place  screened  from  the  sun, 
although  it  was  admitted  that  the  sun 
would  sometimes  reach  them.    They  were 

§  laced  there,  one  for  the  purpose  of  being 
elivered  to  the  distillery,  and  the  other 
for  the  purpose  of  being  sold,  and  the 
spirits  are  not  found,  having  been  taken 
out  of  the  casks,  but  are  found  by  the 
Excise  officers  in  the  casks  in  the  place 
they  were  put  in.  The  case  would  be  a 
very  different  case  if  the  result  had  been 
that  the  spirit  had  been  taken  out  and 
used ;  and  1  think  there  is  a  great  deal  in 
the  argument  used  by  Mr.  Williamsony  that 
if  some  limit  is  not  to  be  put  on  the  mean- 
ing of  the  word  "  extracted,"  a  person  who 
is  in  possession  of  a  cask  innocently,  upon 
which  the  sun  plays,  which  causes  the  stuff 
to  exude  from  the  wood,  would  be  liable  to 
a  penalty  under  the  section.  I  am  of 
opinion  that,  adopting  the  construction 
which  I  put  upon  the  word  "extracted," 
which  means  not  exuding,  but  extracted  by 
some  process,  either  a  natural  process  or  an 
artificial  process,  there  was  no  offence  com- 
mitted here,  and  I  think  any  inference  from 
the  fact  that  the  spirits  had  come  out  of 
the  wood,  and  were  in  the  cask  is  negatived 
by  the  finding  of  the  magistrates,  both  in 
the  original  case  and  in  the  added  para- 
graph. I  think,  therefore,  this  appeal 
should  be  allowed. 

Wills,  J. — I  have  come  to  the  same  con- 
clusion. The  case  is  not  at  all  free  from 
difficulty,  and  many  suggestions  may  be 
made  to  show  that  either  on  the  one  hand 
or  the  other,  inconveniences  or  an  ii^ustice 
may  follow  upon  whatever  decision  is  given. 
The  decision  which  we  give  here  may  pos- 
sibly leave  it  open  to  people  to  put  these 
things  where  tney  know  tne  spirit  will  be 
extracted  from  the  casks  without  it  being 
possible  to  convict  them  of  an  offence  under 
this  section.  On  the  other  hand,  very  great 
inconvenience,  as  has  been  pointed  out 
by  Mr.   Williamson,  would  arise,  if  a  con- 
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trary  meaning  were  given  to  the  word 
"extract,"  and  it  would  undoubtedly  sub- 
ject the  carriers  to  prosecutions,  or  a  rail- 
way company,  and  so  on,  if  these  casks 
should  remain  in  the  warehouse,  or  on  the 
premises  of  the  railway  company  for  a 
sufficient  length  of  time  for  exudation  to 
take  place.  Therefore  it  is  not  a  case  in 
which  one  can  judge  much  what  the  con- 
struction should  be  with  reference  to  the 
consequences  of  it.  It  seems  to  me  the  con- 
sequences are  not  unfairly  balanced  on  the 
one  side  or  the  other,  and  if  that  is  so, 
there  is  no  other  ground  on  which  to  place 
our  decision  than  that  the  natural  meaning 
of  the  language  is  the  best  guide,  and  the  first 
guide  that  ought  to  be  resorted  to  for  its 
construction.  Now  "  extract "  in  all  ordinary 
understanding  I  think  means  something 
more  than  "exude^"  and  I  think  if  it  should 
be  felt  that  there  is  any  serious  inconveni- 
ence to  the  revenue  in  the  construction 
which  we  are  putting  upon  this  section,  the 
proper  remedy  is  for  the  Government  to  go 
to  Parliament  and  to  get  the  word  "  exude," 
or  some  word  of  that  kind,  put  into  the  Act, 
so  that  there  may  be  no  doubt  about  it. 
But  I  think  it  would  be  straining  an  enact- 
ment which  is  a  criminal  enactment  after 
all,  to  say  that  such  a  word  as  "  extract " 
really  covers  that  which  is  merely  exuda- 
tion. Therefore  I  come  to  the  same  con- 
clusion as  my  lord. 

Channell,  J. — I  am  of  the  same  opinion, 
and  I  confess  for  myself  I  think  the  words 
are  quite  clear.  I  do  not  think  there  is  any 
difficulty  about  them.  There  is  a  little 
difficulty  in  this  particular  case  in  saying 
whether  or  not  the  facts  bring  the  appel- 
lants within  the  statute,  because,  I  tnmk, 
there  is  no  doubt  that  if  somebody  in  the 
employment,  for  instance,  of  the  appellants, 
witnout  any  knowledge  on  the  part  of  the 
appellants  at  all,  had  put  these  casks  in  a 
place  where  they  could  get  a  little  sun  upon 
them,  instead  of  being  entirely  in  the  shade, 
knowing  that  the  effect  of  that  would  be  to 
bring  out  some  of  the  spirits,  that  then  the 
spirits  would  have  been  extracted,  and  it 
would  not  signify  under  the  words  of  this  sec- 
tion whether  they  would  have  been  extracted 
by  the  appellants— they  would  be  extracted 
and  not  merely  exuded,  and  consequently 
the  appellants  would  be  liable  to  be  con- 
victed. That  is  the  point  which  we  sent 
the  case  back  upon.  I  do  not  know  whether 
the  magistrates  heard  any  further  evidence, 
or  whether  they  sent  it  back  to  us  upon  the 
former  evidence :  possibly  they  had  not 
their  attention  directed  very  fmly  to  this 
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point,  and  they  were  unable  to  decide  the 
object  of  the  particular  individual  or  person, 
or  whoever  it  was  on  the  premises  who 
actually  put  the  casks  there  wnere  some  sun 
could  reach  them.  ConsequenjJy  they  came 
to  the  conclusion  and  have  returned  it  to  us, 
that  it  was  not  done  intentionally  by  any- 
body. That  being  so,  it  seems  to  me  the 
statute  does  not  apply.  I  should  think  in 
our  decision  that  it  is  not  necessary  that  the 
persons  in  whose  possession  it  is  should 
then  J  selves  have  been  parties  to  the  extrac- 
tion would  be  enough  to  satisfy  the  pur- 
poses of  the  Crown  in  all  ordinary  cases, 
and  that  most  likely  when  they  are  prose- 
cuting in  another  case  and  point  out  to  the 
tribunal  that  a  man  who  knows  anything 
about  these  things  must  know  the  effect  of 

Eutting  a  cask  in  the  sun,  thev  will  pro- 
ably  be  able  to  prove  in  any  other  case  in 
point  of  fact  that  it  was  extracted, although 
they  have  not  proved  it  in  this, 

Ajypefd  allowed. 

Solicitors  for  the  appellant :  Ounliffes  and 
Davenport  for  J.  G.  Wilson,  Ornsby,  and 
Cadle,  Durham. 

Solicitor  for  the  respondent :  Solici- 
tor to  the  Inland  Revenue. 
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Jvly  6,  1903. 

High  v,  Billings. 

Public  Health  (London)— Nuisance— Sewer 
— Combined  system  of  drainage-  Dele- 
cation  of  authority  to  surveyor  by 
board  of  works — Order  of  board  of 
works — Evidence — Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120X 
ss.  74,  76,  250. 

Six  houses  vfere  drained  by  one  line  ofjn^teSj 
and  the  owner  of  one  of  the  houses  was 
summoned  for  a  nuisance  caused  by 
defect  in  such  pipe  under  his  premises. 
By  a  resolution  dated  March  24th,  1859, 
the  district  board  of  works  authorised 
their  surveyor  to  grant  applications 
for  fiouse  dramage  tvhen  they  were 
regidar,  involving  no  special  point  for 
the  consideration  of  the  board,  the 
number    of  such   applications    to    be 
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reported  quarterly.  On  April  9«A, 
1868.  an  api>lication  by  the  then  owner 
of  tne  mid  six  houses  for  jyermisstxm 
to  drain  the  said  six  houses  by  a  com- 
bined drain  was  sent  to  the  district 
board  of  works.  Such  application 
was  fled  in  a  book  kept  for  toe  pwrpose 
to  contain  such  applications  niaae  to  the 
district  board,  and  signed  as  "ap- 
proved "by  the  tfien  sv/rveyor  to  the 
board  of  works.  There  was  no  record 
or  any  other  evidence  of  approval  by 
the  board  or  any  of  its  committees  of 
the  said  ajtplication. 

Held,  that  there  was  no  evidence  that  the 
board  of  toorks  Jiad  ever  authorised  or 
approved  of  such  application,  and  that 
therefore  the  line  of  pipes  draining  the 
said  six  houses  was  a  sewer  and  not  a 
drain,  and  that  the  local  authority  were 
liahlefor  its  repair. 

Case  stated  by  E.  Snow  Fordham, 
Esquire,  one  of  the  magistrates  of  the 
pohce  courts  of  the  Metropolis  sitting  at  the 
North  London  police  court. 

A  complaint  was  preferred  by  George 
Frederick  High,  one  of  the  sanitary  in- 
spectors to  the  Hackney  Metropolitan 
trough  Council  (hereinafter  called  the 
appellant]),  against  the  owner  of  a  messuage 
and  uremises  known  as  No.  14,  New  Street, 
Lonaon  Fields,  in  the  metropolitan  borough 
of  Hackney,  that  in  or  upon  the  said 
premises  there  existed  a  nuisance  caused  by 
a  defective  drain. 

At  the  hearing  the  following  facts  were 
proved  or  admitted  before  me.  The  appel- 
lant is  one  of  the  sanitary  inspectors  of  the 
Hackney  Metropolitan  Borough  Council, 
which  is  the  sanitarv  authonty  for  the 
administration  of  the  Public  Health 
(London)  Act.  1891,  within  the  borough  of 
Hackney,  witniu  the  meaning  and  for  the 
purposes  of  the  said  Act.  The  respondent 
IS  the  owner  of  No.  14,  New  Street,  London 
Fields,  within  the  said  borough. 

Tho  premises  known  as  No.  14,  New 
Street,  are  drained  by  a  line  of  pipes  which 
takes  also  the  drainage  of  the  aqjoininff  five 
houses,  numbered  10,  11,  12,  13  ana  15, 
New  Street.  A  nuisance  existed  in  that 
part  of  the  said  line  of  pines  which  is  laid 
in  or  under  No.  14,  New  Street. 

The  statutory  notices  prescribed  by  the 
Public  Health  (London)  Act,  1891,  have 
been  duly  authorised  by  the  borough  coun- 
cil, and  properly  served  on  the  respondent. 

By  resolution,  dated  March  24th,  1869, 
which  was  in  force  and  unrescinded  at  the 
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date  of  the  application  mentioned  in  the 
next  paragraph  hereof,  and  until  September, 
1869,  the  surveyor  to  the  Hackney  District 
Board  of  Works  was  authorised  "  to  grant 
applications  for  house  drainage^  when  they 
are  regular,  involving  no  special  point  for 
the  consideration  of  the  board,  the  number 
of  such  applications  to  be  reported  quar- 
terly." 

On  April  9th,  1868,  an  application  by  the 
then  owner  of  Nos.  10  to  15,  New  Street,  in 
writing,  accompanied  by  a  plan,  was  sent 
to  anof  received  by  the  Hackney  District 
Board  of  Works,  being  the  proper  authority 
under  the  Metropolis  Management  Act, 
1855,  s.  76,  for  permission  to  drain  {inter 
alia)  the  six  houses  in  New  Street,  Nos.  10 
to  15  inclusive,  by  means  of  a  combined 
drain. 

The  said  application  of  April  9th,  1868, 
was  filed  in  its  order  in  the  book  containing 
the  applications  for  permission  to  drain 
buildings  submitted  to  the  Hackney  Dis- 
trict Board  of  Works,  and  is  signed  as 
**  approved  "  by  James  LovegiDve,  the  then 
surveyor  to  the  Hackney  District  Board  of 
Works,  now  deceased^  and  the  work  was 
executed  in  conformity  with  the  plan 
accompanying  the  application.  There  is  no 
record  or  any  other  evidence  of  any  approval 
by  the  said  board,  or  any  of  its  committees, 
of  the  said  application  and  plan  of  April  9th, 
1868,  or  of  tne  said  application  and  plan 
having  been  in  any  way  reported  to  or 
brought  before  any  such  board  or  com- 
mittee, except  that  the  total  number  of  the 
applications  received,  including  the  said 
application,  was  reported  by  the  said  sur- 
veyor to  the  said  board. 

The  appellant  contended  before  me  : 

1,  That  the  production  of  the  application 
of  April  9th,  1868,  bearing  the  signature  of 
the  surveyor  in  the  drainage  plan  book,  was 
evidence  of  the  approval  of  the  Hackney 
District  Board  of  Works  to  the  system  of 
combined  drainage  for  Nos  10  to  15,  New 
Street  aforesaid. 

2.  That  the  approval  of  the  said  surveyor 
of  the  said  plan  and  application  was  under 
the  said  resolution  sufficient  to  constitute 
the  said  line  of  pipes  a  drain  within  the 
meaning  of  the  Metropolis  Management 
Acts. 

The  respondent  contended  before  me  : 
1.  That  the  resolution  of  March  24th,  1859, 
was  ultra  vires  and  invalid,  inasmuch  as  the 
board  of  works  had  no  power  to  delegate 
to  the  surveyor  their  functions  under  s.  74 
of  the  Metropolis  Mana^ment  Act,  1855. 
with  regard  to  the  ordering  of  a  combined 
operation. 
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2.  That  the  signature  of  the  surveyor 
attached  to  an  application  subsenuent  to  the 
passing  of  the  resolution  of  March  24th, 
1859,  and  while  that  resolution  was  still  in 
force  and  unrescinded,  was  no  evidence  of 
an  order  of  the  district  board  for  draining 
any  group  or  block  of  houses  by  a  combined 
operation  within  s.  250  of  the  Metropolis 
Management  Act,  1856;  that,  on  the  contrary, 
the  evidence  went  to  show  that  the  said 
application  and  plan  were  never  brought  to 
the  notice  of  the  said  board. 

3.  That  there  was  no  order  by  the  said 
board  for  the  drainage  of  the  said  five  houses 
by  a  combined  operation. 

4.  That  the  line  of  pipes  taking  the 
drainage  of  the  houses  Nos.  10  to  15,  New 
Street,  as  aforesaid,  was  consequently  a 
sewer  vested  in  the  borough  council  and 
not  a  drain  repairable  by  the  respondent. 

I  found  as  facts  : 

1.  The  local  authority  (the  Hackney  Board 
of  Works)  delegated  their  consideration  and 
approval  of  applications  for  permission  to 
drain  groups  of  houses  by  combined  opera- 
tion to  their  surveyor  by  the  resolution  of 
March  24th,  1859. 

2.  The  combined  operation  by  which  the 
group  of  houses,  of  which  No.  14,  New 
Street,  London  Fields,  is  one  which  was 
approved  by  the  surveyor  under  the  authority 
given  to  him  by  the  resolution  of  March 
24th,  1859. 

3.  That  beyond  the  approval  of  the  sur- 
veyor no  approval  of  tne  local  authority 
was  given,  and  this  system  of  drainage  was 
carried  out  by  the  order  of  the  surveyor  and 
not  by  the  order  of  the  local  authority. 

I  was  of  opinion  that  prinid  facie  a  line 
of  pipes  draininj^  a  group  of  houses  as  this 
admittedly  did  is  a  "sewer,"  but  if  the  line 
of  pipes  has  been  laid  as  a  combined  system 
ordered  by  the  local  authority  as  a  "  com- 
bined operation,"  such  line  of  pipes  is  a 
"  drain.'^  It  seemed  to  me  that  the  order 
of  the  local  authority  itself  was  necessary 
for  a  "combined  operation,"  and  that  the 
approval  of  the  surveyor  or  proper  officer,  is 
not  sufficient  to  make  a  "sewer"  a  "drain." 

I  did  not  think  there  was  any  power  in  a 
local  authority  to  delegate  its  powers  to  an 
official  in  this  matter,  and  I  held  that  the 
approval  of  the  surveyor  is  not  the  order  of 
the  authority,  and  is  not  sufficient. 

Consequently,  as  I  held  that  the  approval 
of  the  surveyor  was  not  the  ordering  by  the 
local  authority,  and,  therefore,  that  the 
line  of  pipes  is  a  sewer,  and  the  defendant 
could  not  be  required  to  abate  the  nuisance 
arising  therefrom,  I  dismissed  the  sum- 
mons. 
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The  Questions  for  the  court  to  decide  are  : 

1.  Wnether  the  evidence  justified  my 
findings  of  fact. 

2.  Whether  on  such  findings  of  fact  I  was 
right  in  law  in  holding  that  the  line  of  pipes 
in  question  is  a  sewer,  and  not  a  drain. 

E.  Snow  Fordham. 

The  learned  magistrate  delivered  a  written 
judgment  dealing  with  the  law,  to  the 
following  effect : 

On  this  evidence  it  is  said  that  I  ought  to 
find  that  the  combined  system  of  drainage 
for  this  group  of  houses,  as  shown  on  the 
plan,  was  approved  by  the  local  authority, 
and  ordered  as  a  "  combined  operation,"  and 
therefore  is  a  drain.  The  complainant  cited 
cases  :  Tke  Greater  London  Property  Com- 
pany V,  Foot,  [1899]  1  Q.  B.  972  ;  63  J.  P. 
420;  Geen  v,  NewingUm  Vestry^  [1898] 
2  Q.  B.  1 ;  62  J.  P.  664  ;  Bateman  v.  Pojdar 
District  Board  of  IForib  (1886).  33Ch.D.  360. 

Now,  on  reading  ss.  74  and  250  of  the 
Metropolis  Management  Act,  1855,  it  seems 
to  me  that  it  was  the  intention  of  the 
le^slature  to  prevent  granting  to  an  in- 
dividual a  private  conduit  draining  a 
number  of  houses,  unless  such  grant  was 
made  with  the  knowledge  and  consent  of  a 
number  of  persons,  probably  to  prevent  or 
avoid  jobbery  and  further  difficulty,  and, 
therefore,  it  was  in  that  Act  laid  down  that 
a  line  of  pipes  draining  a  number  of  houses 
could  only  be  a  private  conduit  ydih  the 
approval  of  the  local  authority.  It  was 
thus  insured  that  a  conduit  draining  several 
houses,  if  it  was  to  be  a  private  drain, 
could  only  be  so  with  the  knowledge  of  a 
number  of  persons  interested  in  the  public 
welfare  of  tne  district. 

Thus,  it  seems  to  me  that  the  approval  of 
the  local  authority  itself  is  necessary  for  a 
"combined  operation,"  and  that  the 
approval  of  the  surveyor  or  proper  officer  is 
not  sufficient  to  make  a  "  sewer  "  a  "  drain," 
in  other  words,  I  do  not  think  there  is  any 
power  in  a  local  authority  to  delegate  its 
powers  to  an  official  in  this  matter.  Look- 
ing into  the  cases  cited,  to  which  I  have 
referred,  it  appears  to  me  that  in  the 
Grreater  London  Property  Company  v.  Foot, 
supra,  Darling,  J.,  quoted  ana  approved  of 
the  other  two  cases  I  have  mentioned,  and 
he  goes  no  further  than  to  say  that  where  a 
magistrate  is  satisfied  by  the  fact  of  the 
plan  of  the  combined  system  being  signed 
by  the  surveyor  that  the  combined  opera- 
tion wa3  carried  out  with  the  requisite 
approval  of  the  local  authority,  it  must  not 
be  said  that  the  ma^strate  had  not 
sufficient  evidence  on  wnich  he  could  or 
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should  be  so  satisfied.  Darling,  J.,  does  not 
appear  to  me  to  go  so  far  as  to  say  that  where 
the  plan  is  signed  by  the  surveyor  it  must 
be  taken  that  the  requisite  approval  of  the 
local  authority  was  obtained  for  the  com- 
bined operation,  onlv  that  such  signature 
was  evidence  upon  which  a  magistrate  might 
find  that  it  was  obtained.  Channell,  J., 
who  also  delivered  a  judgment  in  the  case, 
does  not  add  anything  upon  the  point.  In 
Geen  v.  KewingUm  Vestry^  stfpra,  I  find  the 

cally  the  same  facts,  and  Wills,  J.,  said  :  "It 
is  not  unreasonable  to  conclude  that  the  plan 
had  received  the  requisite  sanction,  and  that 
the  vestry  had  allowed  a  combined  system 
of  drainage  to  be  constructed."  Kennedy,  J. 
said :  "  1  think  there  was  abundant  evi- 
dence to  justify  the  learned  magistrate  in 
finding  that  the  requisite  authority  had  been 
ffiven  for  the  construction  of  a  combined 
drain.''  In  both  these  cases  it  is  clear  that 
the  judges  were  of  opinion  that  the  "requisite 
authority,"  that  is,  the  approval  of  the  local 
authority,  had  been  given,  and  that  the  signa- 
ture of  the  surveyor  showing  his  approval 
was  some  evidence  of  the  approval  of  the 
authority.  That  is  all.  As  to  the  remaining 
case  referred  to,  naxaely,  Bateman  v.  Poplar 
District  Board,  supra^that  decides  that,  wnere 
the  scheme  is  approved  by  the  authority,  it 
is  considered  that  approval  is  sufficient 
without  a  general  order.  In  that  case  there 
was  a  note  of  approval  signed  by  the  chair- 
man of  the  autnority.  In  neither  of  these 
cases  was  it  held  that  a  line  of  pipes  drain- 
ing a  group  of  houses,  unless  the  scheme  of 
drainage  had,  at  least,  been  approved  by 
local  authority,  is  anything  but  a  sewer. 
The  approval  of  the  local  authority  is  still 
requisite  if  a  combined  system  of  drainage 
is  to  be  "a  drain."  The  approval  of  the 
surveyor  is  not  the  approval  ot  the  authority, 
and  IS  not  sufficient.  The  cases  I  have 
referred  to  are  authorities  on  which  a 
magistrate  may  find,  if  he  is  satisfied  that 
the  scheme  of  draina^  was  approved  by  the 
local  authority,  that  it  was  so  approved  on 
evidence  that  the  plan  is  signed  by  the 
proper  officer  of  the  authority. 

In  this  case  I  find  that  the  application 
for  permission  to  drain  the  group  of  houses 
by  a  combined  operation,  to  which  the  plan 
is  attached,  is  signed  by  the  proper  omcen 
the  surveyor,  and  had  this  stood  alone  I 
mi^ht  have  felt  justified  in  saying  this  fact 
satisfied  me  that  the  scheme  had  been 
approved  by  the  board  of  works.  To  be 
approved  by  the  board  of  works  the  scheme 
must  in  some  wav  have  been  before  the 
board ;  it  would  have  been  enough  if  the 
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surveyor  had  formally  brought  the  applica 
tion  before  the  board,  and  said  he  was 
satisfied,  and  the  board  had  signified  their 
wish  that  he  should  sign  it,  as  signifying 
that  approval.  But  can  I  find  in  uie  face 
of  the  resolution  of  March  24th,  1859, 
which  was  admittedly  in  force  when  the 
application  was  made,  that  anything  of  this 
sort  took  place  ?  There  is  no  entry  in  the 
books  to  show  that  anything  of  the  kind 
happened,  and  it  is  not  probable  that,  after 
the  Doard  had  expressly  authorised  the  sur- 
veyor to  grant  applications  for  house 
drainage,  they  concerned  themselves  further 
with  such  applications,  except  to  receive  a 
report  once  a  year  after  the  application  had 
been  granted  by  the  surveyor,  and  the  work 
done,  as  to  how  many  such  applications  had 
been  ^ranted  by  him.  .  .  .  Consequently 
I  hold  this  ordering  by  the  surveyor  is  not 
the  ordering  by  the  local  authority.  I  find 
that  the  system  of  drainage  here  was  not 
ordered  as  a  combined  operation  by  the 
local  authority,  and,  therefore,  that  the  line 
of  pipes  is  a  sewer,  and  the  defendant 
cannot  be  required  to  abate  the  nuisance 
arising  therefrom. 

Beven,  for  the  appellant. — The  decision 
of  the  magistrate  was  wrong.  There  is  evi- 
dence here  that  the  district  board  of  works, 
the  then  local  authority,  did  make  an  order 
or  approve  of  the  application  for  permission 
to  drain  these  six  houses  by  a  combined 
operation,  and  the  line  of  pipes  is  therefore 
a  drain  and  not  a  sewer.  The  resolution  of 
the  board  of  works  of  March  24th,  1859,  is 
not  a  general  delegation  of  their  powers  to 
the  surveyor,  it  is  only  to  be  exercised  by 
him  in  cases  calling  for  no  special  considera- 
tion. This  application  was  reported  by  the 
surveyor  to  the  board  in  the  usual  course. 
It  is  true  there  is  no  record  of  any  order  of 
the  board,  but  that  is  not  necessary.  In 
Bateman  v.  Poplar  Board  of  Works  (1886), 
33  Ch.  D.  360,  Cotton,  L.J.,  says :  "The 
order  of  a  court  is  represented!^  that  which 
is  drawn  up,  but  the  order  of  a  court  is 
made  before  anything  is  drawn  up  at  all, 
and  if  anyone  Knowmg  of  an  injunction 
granted,  or  an  order  made  by  the  court,  were 
to  disooey  it,  he  would  be  sent  to  prison 
though  no  order  had  been  drawn  up."  In 
that  case  a  plan  signed  by  the  chairman  was 
held  sufficient ;  in  this  case,  the  surveyor  in 
obedience  to  the  resolution  of  the  board 
wrote  "  approve  "  on  the  applicatiDn.  [He 
also  cited  on  this  point,  Geen,  v.  Newington 
Vestry,  [1898]  2  Q.  B.  1  :  62  J.  P.  564.1  In 
that  case  no  minute  of  the  vestry  could  be 
found  having  reference  to  the  application,  and 
all  that  there  was  was  a  plan-book  contain- 
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in^  the  plan,  and  which  had  upon  it  a  note 
initialled  by  their  then  survevor,  "viewed 
by  Goatinan  and  found  to  be  laid  satis- 
factorily." It  was  held  that  was  sufficient. 
In  Greater  London  Property  Company  v. 
Foot,  [1899]  1  Q.  B.  972 ;  63  J.  P.  420, 
Dakling,  J.,  dealt  with  the  question  whether 
there  was  an  order  of  the  vestry  there.  In 
that  case  it  had  been  the  practice  of  the 
vestry  to  treat  a  plan  signed  by  the  sur- 
veyor as  being  approved  oy  the  vestry,  and 
it  was  held  that  such  a  plan  so  signed  was 
sufficient  evidence  of  the  order  of  the  vestry. 
[He  referred  alsotOiS^toA^*  v,Hayd(m  (1901), 
66  J,  P.  766.1  In  Cheetham  v.  Mavor  of 
Manchester  (1876),  L.  R.  10  C.  P.  249: 
39  J.  P.  343,  there  was  no  formal  order  or 
the  corporation,  merely  a  certificate  of  the 
surveyor  as  to  certain  buildings  being 
dangerous.  The  town  clerk  ordered  the 
surveyor  to  pull  down  and  rebuild  the 
dangerous  structure,  and  the  cost  was  borne 
by  the  corporation,  though  the  matter  had 
not  been  brought  before  them,  and  it  was  held 
that  the  act  of  the  corporation  paying  the 
costs  in  the  ordinary  course  amounted  to  rati- 
fication. Here  all  the  board  of  works  could 
have  done  would  have  been  to  pass  a  resolu- 
tion. The  matter,  it  is  submitted,  was 
brought  before  them,  and  there  beinff  no 
opposition  the  matter  went  through  witnout 
discussion. 

Courthope  Munroe,  for  the  respondent. — 
The  matter  is  one  of  fact  for  the  magistrate. 
The  case  that  decides  this  is  Vestry  of  St. 
Matthew.  Bethnal  Green  v.  School  Board 
for  London,  [1898]  A.  C.  190 ;  62  J.  P.  116. 
There  the  owner  of  a  block  of  houses  laid 
down  a  pipe  to  carry  off  the  draina^  from 
them,  and  connected  the  pipe  with  the 
sewer.    There  was  no  evidence  of  any  notice 

§iven  to  the  vestry,  or  any  order  made  by 
[lem,  or  their  sanction,  or  the  approval  of 
the  Metropolitan  Board  of  Woito  having 
been  obtained  under  the  Metropolis 
Management  Act,  1866,  or  the  Amendment 
Act,  1862  ;  it  was  held  that  the  probable  in- 
ference of  fact  was  that  the  pipe  was  laid 
with  the  sanction  of  the  vestry,  and  the 
approval  of  the  Metropolitan  Board  of 
Works  required  by  the  Acts,  but  whether 
that  was  so  or  not,  the  pipe  was  a  sewer 
within  the  meaning  of  s.  260  of  the  Act  of 
1866,  and  consequently  vested  in  the  vestry, 
and  repairable  by  them.  The  respondent 
here  is  an  innocent  purchaser,  ana  it  is  a 
condition  precedent  to  the  ^ant  of  any 
application  for  a  combined  system  of 
drainage  that  it  should  be  considered  bv 
the  vestry.  That  is  clear  from  the  word- 
ing of  8.  74.    Here,  merely  the  number  of 
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such  applications  was  reported  quarterly  to 
the  local  authority.    [He  was  stopped.] 

Beven,  in  reply. — The  case  of  the  Vestry 
of  St  Matthew,  Bethnal  Green  v.  School 
Board  for  London,  supra,  is  not  in  point. 
There  there  was  no  evidence  of  any  kind  of 
the  order,  and  the  House  of  Lords  assumed 
that  it  could  not  be  inferred,  but  here  there 
is  the  plan  signed  by  the  surveyor.  As  to 
whether  a  general  regulation  of  the  vestry 
is  sufficient  in  such  cases  he  cited  Wood 
v.  Mawr  of  Widnes,  [1898]  1  Q.  B.  463 ; 
62  J.  P.  117. 

Lord  Alverstone,  C.J.— In  this  case  I 
am  unable  to  differ  from  the  conclusion 
drawn  by  the  learned  magistrate.  It  is  not 
disputed  that,  under  s.  250,  primd  facie 
where  a  line  oi  pipes  drains  several  houses, 
it  is  a  sewer.  It  is  not  disputed  that  it 
ma;^  be  a  combined  drain,  and  still  remain  a 
drain,  but  in  order  to  drain  a  group  or  block 
of  houses  by  a  combined  operation  it  must 
be  under  the  order  of  the  vestry  or  district 
board,  and  the  reference  back  to  ss.  74  and 
76  wnich  deal  with  analogous  matters,  in 
one  case  with  the  same  matter^  also  refer  to 
an  order  of  the  vestry.  The  difficulty  I  felt 
in  this  case  was,  knowing  the  plan  was 
before  the  local  authority,  and  was  entered 
in  the  regular  way  and  sanctioned  by  their 
surveyor,  whether  we  should  be  justified  in 
coming  to  the  conclusion  that  there  had 
been  such  a  recognition  or  ratification  of  the 
act  of  the  surveyor  as  made  it  really  the 
order  or  direction  or  approval  of  the  board, 
so  as  to  satisfy  those  words.  But  I  have 
come  to  the  conclusionj  for  pretty  much  the 
same  reason  as  the  magistrate  has  expressed, 
that  we  cannot  do  so.  There  is  no  doubt 
that  the  board  here  did  intend  to  delegate 
some  of  their  powers,  and  I  think  it  is  quite 
plain  that  they  cannot  delegate  generally 
their  jurisdiction  without  judgment  upon 
the  order  that  ought  to  have  been  made  for 
combined  drains.  They  not  only  did  that^ 
but  they  said  that  they  authorised  the  sur- 
veyor to  grant  applications  for  house 
drainage  where  the^  were  regular,  involving 
no  special  point  tor  consideration  of  the 
board,  the  number  of  such  applications  to 
be  reported  quarterly.  It  migiit  have  been 
the  argument  that  they  did  not  mean  to 
delegate  to  him  the  cases  of  all  the  drains, 
but  looking  at  the  book,  and  noticing  that 
all  the  applications  are  treated  in  the  same 
way.  the  large  number  of  applications  for 
single  drains,  and  the  considerable  number 
of  applications  for  combined  drains,  I  think 
it  is  pretty  plain  that  they  did  not  treat  the 
fact   of   It   being  a  combined  drain  as  a 
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special  point.  Therefore,  to  that  extent,  I 
put  that  in  Mr.  Beven's  favour,  and  that  is 
the  conclusion  I  come  to  upon  that.  That 
being  so,  it  is  obvious  they  delegate  to  the 
surveyor,  and  only  required  him  to  report, 
not  the  substance  of  the  applications  but 
the  number  of  the  applications.  At  first  I 
thought  possibly  the  regulations  might  in 
some  way  show  that  in  given  cases  the  board 
had  exercised  a  judgment  as  to  the  class  of 
houses,  or  groups  of  houses,  for  which  a 
combined  drain  might  be  provided,  but  no 
such  regulations  are  produced.  At  any  rate, 
it  does  not  appear  that  there  is  any  tlung  in 
them  which  nelps  the  appellant,  'flieref ore, 
it  seems  to  me  that  there  really  is  no  evidence 
here  of  any  order  or  direction  by  the  local 
authority,  lio  evidence  of  any  approval  of 
the  construction  of  a  combined  dram,  but  on 
the  contrary  there  is  distinct  evidence  that 
the  board  did  delegate  the  authority  to  the 
surveyor,  and  allow  him  to  decide  the 
matter  independently  of  the  board.  That 
bein^  so,  I  come  to  the  conclusion  that  the 
magistrate  came  to,  viz.,  that  the  local 
authority  had  delected  the  consideration 
of  permission  to  dram  groups  of  houses  to 
the  surveyor,  and  that,  beyond  the  approval 
of  the  surveyor,  no  order  was  given.  I 
think  that  is  a  right  conclusion^  and  that, 
therefore,  the  magistrate  was  justified  in 
giving  judgment  that  this  line  of  pipes  must 
be  treated  as  being  a  sewer,  and  thiat  there 
is  no  sufficient  evidence  that  it  is  a  combined 
drain,  so  as  to  throw  whatever  burden  there 
is  upon  it  upon  the  respondent.  I  think 
therefore,  this  appeal  should  be  dismissed* 

Wills,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  the  case  would  have  been  very 
different  had  it  not  been  for  that  resolution 
which  delegated  the  authority  of  the  board 
to  the  surveyor.  We  know  perfectly  well 
in  matters  of  this  kind  the  order  or  approval 
of  the  local  authority  is  very  seldom 
exercised  with  any  reference  to  the  circum- 
stances of  the  particular  case.  Generally  it 
is  a  mere  matter  of  form;  the  local  autiiority 
acts  on  the  report  of  the  surveyor  that  ail 
things  are  right.  Very  often  a  resolution  is 
passed  which  approves  en  bloc  all  the  Uiings 
which  have  been  reported  to  them  without 
anybody  having  asked  a  single  question,  or 
knowing  anytiiing  whatever  about  the 
particular  matter  to  which  the  order  applies. 
Therefore,  if  it  is  shown  that  the  documents 
are  in  order,  and  that  in  the  ordinary  course 
of  thin^  tney  would  be  laid  before  the 
board  either  to  approve  or  for  disapproval, 
and  it  is  found  there  has  been  no  disapproval 
expressed,  I  think  it  would  be  a  foregone 
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conclusion  that  there  was  no  disapproval, 
and  that  the  matter  had  come  in  regular 
course  before  the  board,  and  that  such  sort 
of  confirmation  as  I  have  indicated  had  been 
pronounced  by  the  local  authority,  although 
there  may  have  been  no  resolution  upon  the 
minutes,  because  it  seems  to  me  that  would 
be  the  regular  course  of  business  ;  but  when 
you  have  got  the  whole  thing  preceded  by  a 
resolution  of  the  local  authority  that  their 
authority  in  this  matter  shall  be  delegated 
to  the  surveyor,  and  that  all  he  is  to  do  is  to 
report  quarterly  the  number  of  cases  in 
which  he  has  exercised  his  discretion,  it 
seems  to  me  to  negative  the  notion  which 
one  otherwise  would  be  very  apt  to  enter- 
tain that  the  matter  had  come  in  regular 
course  before  the  board,  and  seems  to  in- 
indicate  that  nothing  would  come  before  the 
board.  I  think  that  is  the  proper  inference. 
Of  course  a  good  deal  of  stress  has  been  laid 
upon  the  case  of  Geen  v.  NewinqUm  Vestry ^ 
supra,  to  ihe  judgment  in  which  I  was  a 
party.  I  think  that  judgment  is  quite  right, 
and  I  think  it  is  distinguishable  from  the 
present  case,  on  the  ground  which  I  have 
fiiieady  expressed,  and  I  think,  upon  the 
materials  which  were  before  the  learned 
magistrate  here,  if  it  were  a  mere  question 
of  tact  involving  no  matter  of  legal  inference, 
I  should  come  to  the  same  conclusion  as  he 
has ;  I  should  have  come  to  the  conclusion 
that  the  matter,  as  far  as  any  approval  by 
the  board  was  concerned,  never  had  come 
before  the  board,  or  that  they  had  never 
been  consulted  about  it.  The  inference 
which  is  necessary  to  be  drawn  in  order  to 
bring  this  case  under  the  definition  of  a 
"combineddraiu^'is  wanting,  and  I  do  not 
see  anything  to  supply  materials  for  it. 

Channell,  J.— I  agree,  and  have  nothing 
to  add. 

Appeal  dismisted. 

Solicitor  for  the  appellant:  W.  A, 
Williams. 

Solicitors  for  the  respondent :  Bramwell, 
White  &  Roberts. 
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Smith  v.  Sibray,  Hall  &  Co. 

Factory  and  workshop— Overtime— Ware- 
house not  used  for  manufacturing 
process— Part  of  factory  or  workshop  in 
which  overtime  is  allowed— Factory 
and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  Sched.  2  (4). 

The  resjxmdenU  were  sumnuynedfor  employ- 
ing two  women  after  8  p,m.y  ccmtrary 
to  the  provisions  of  the  Factory  amd 
Workshop  Act,  1901.  The  room  inwhtch 
the  two  woTnen  were  at  work  was  known 
CM  the  warehouse  department  of  the 
taorks,and  bv/mishers  usiudly  toorked 
in  it,  though  not  afivr  8  v.m.  The 
women  were  employed  in  polishing  and 
cleaning  goods.  The  Act  provides 
(Schedule  2  (4)  )  that  overtim>e  may  be 
allowed  in  any  part  of  a  factory  or 
worksho})  which  is  a  vfarehouse  not 
used  for  any  manufacturing  process  or 
handictuft  and  in  which  persons  are 
solely  employed  in  polishing,  cleaninq, 
wrapping  or  packing  up  goods. 

Held,  that  the  respondents  were  guilty  of  an 
offend  apainst  the  schedule,  as  burnish- 
ing having  been  carried  on  in  the  room 
in  the  ordvnary  time  it  was  not  a  ware- 
house where  f>ersons  were  employed 
solely  in  polishing,  cleaning,  wrapping, 
or  packing  up  goods. 

Case  stated  by  the  stipendiary  magistrate 
for  the  City  of  Sheffield. 

The  complainant,  the  appellant,  was  at  all 
material  times  one  of  H.M.'8  Inspectors  of 
Factories  and  Workshops. 

Two  complaints  were  laid  against  the 
defendants  and  respondents  as  to  two 
women,  Jane  Wood  and  Frances  Colley. 

One  of  the  complaints  or  informations 
alleged  that  on  Friday,  December  19th,  1902, 
Messrs.  Sibray,  Hall  k  Co.,  Ltd.,  were 
occupiers  of  a  certain  factory  within  the 
meaning  of  the  Factory  and  Workshop  Act, 
1901,  at  No.  Ill,  St.  Mary's  Road,  m  the 
City  of  Sheffield,  and  that  on  the  said  date 
a  woman  named  Jane  Wood  was  employed 
after  eight  o'clock  in  the  evening  contrary 
to  the  provisions  of  the  said  Act. 

The  other  complaint  or  information  was 
in  the  same  terms  as  to  Frances  Colley. 
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The  two  complaints  were  brought  before 
me  for  hearing  on  January  IBth,  1903.  They 
appeared  to  be  founded  on  provisions  of  the 
Factory  and  Workshop  Act,  1901,  of  which 
see  sections  23,  26,  36,  49,  149,  and  156,  and 
the  second  schedule.  Messrs.  Sibray,  Hall 
&  Co.,  Ltd.,  the  defendants,  now  respon- 
dents, were  on  the  date  and  at  the  place 
alleged  the  occupiers  of  a  factory.  The  said 
factory  was  used  for  the  manufacture  of 
silver  and  silver  plate.  They  are  employed 
almost  entirely  in  silver  work  and  manu- 
facture, electro-plated  goods  only  upon 
special  orders^  and  their  work  upon  electro- 
plated goods  IS  not  more  than  2^  per  cent, 
of  their  total  work.  They  manufacture  no 
Britannia  metal  goods. 

It  appeared  at  the  hearing  that  on  Friday, 
December  19th,  1902,  two  factory  inspectors 
visited  the  defendants'  and  respondents' 
works  or  factory  at  about  9  p.m,,  and  found 
Jane  Wood  and  Frances  Colley  at  work 
there  along  with  some  other  women,  as  to 
whom  no  complaints  were  made.  These 
women  were,  by  the  way,  being  employed, 
as  the  words  used  in  the  second  8cheaule(4) 
to  the  Act  run. 

But  it  was  complained  that  Jane  Wood 
and  Frances  Colley  were  at  work  on  a  vase 
and  lid,  one  of  them  on  the  vase  and  the 
other  on  the  lid,  and  that  each  of  them 
was  burnishing,  because  each  was  usin^  a 
small  hand  tool,  which  was  a  burnishing 
tool,  and  they  appeared  to  the  inspectors  to 
be  burnishing,  and  the  cup  and  the  lid  looked 
to  them  as  if  they  had  been  burnished.  The 
tool  was  produced. 

'  Another  small  hand  tool  appeared  to  have 
also  been  in  use,  as  well  as  the  above  men- 
tioned one. 

In  some  of  the  evidence  given  the  two 
tools  seemed  to  me  mixed  up  together  to 
some  extent  without  precise  separation. 
One  of  them  seemed  sometimes  called  a 
picking  but  usually  a  burnishing  tool,  the 
other  a  picking  tool. 

In  this  case  ordinary  time  is  one  of  the 
times  mentioned  in  s.  26  of  the  Factory  and 
Workshops  Act,  1901,  that  is,  6  a.m.  to  6  p.m., 
or  7  a.m.  to  7  p.m.,  or  8  a.m.  to  8  p.m., 
except  for  Saturdays. 

Schedule  2  (4)  overtime  is  the  overtime 
with  which  sched.  2  (4)  of  the  1901  Factory 
Act  has  to  do. 

The  ordinary  time  in  the  defendants' 
factory  appears  to  have  been  8  a.m.  to  8  p.m. 
at  the  time  when  the  complaints  arose. 

Jane  Wood  and  Frances  Colley  gave 
evidence,  as  also  the  company's  secretaiy, 
and  a  manager  and  two  manufacturers  who 
have  large  works. 
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The  use  then  being  made  of  a  tool 
appeared  to  have  been  partly  in  pickinfi" 
bits  of  dirt  out  and  partly  in  saving  cruel 
work  for  the  fingers  in  rubbing. 

It  appeared  among  other  things  that  by 
some  persons  all  processes  up  to  the 
wrapping  and  packing  are  sometimes  called 
manufacturing^  processes  or  handicrafts^  so 
that  all  cleanings  and  polishings  or  polish- 
ings  and  cleanings  are  so  called  by  some, 
though  a]l  do  not  appear  to  be  looked  on  as 
such  processes  or  handicrafts  in  sched.  2  (4) 
of  the  1901  Act. 

It  also  appeared  among  other  things  that 
the  room  in  which  the  two  women  were  at 
work  is  known  as  the  warehouse  or  ware- 
house department  of  the  works,  and  that 
burnishers  usually  work  in  it,  though  not 
after  8  p.m.,  and  not  on  the  eveningas  to 
which  tne  complaints  were  made.  When 
the  above  had  appeared  the  complainant 
raised  a  contention  which  is  as  stated  below, 
and  he  afi^ain  urged  it  in  support  of  the  com- 

Elaints  after  all  the  evidence  given  had  been 
eard. 

It  was  contended  by  the  complainant,  the 
now  appellant,  that  inasmuch  as  women 
were  from  time  to  time  employed  in  the 
said  part  of  the  said  factory  up  to  8  o'clock 
in  the  evening  in  the  manmacturing  process 
of  burnishing  and  not  solely  poushing, 
cleaning,  wrapping  or  packing  up  goods,  the 
said  part  of  the  said  factory,  was  not  a 
warehouse  within  the  said  sched.  2,  clause  4. 
After  hearing  all  the  evidence  it  appeared 
to  me  that  with  respect  to  the  tool  or  tools 
that  were  being  used  I  had  to  look  at  the 
work  which  was  being  done  on  the  evening 
complained  of,  and  that  though  the  presence 
and  name  and  usual  uses  of  a  tool  may  give 
an  appearance  as  to  the  work  that  was  being 
done,  yet  the  evidence  given  as  to  what  the 
work  being  done  was  in  fact  and  as  to  the 
tool  being  then  used  for  that  work  was  the 
proper  guide.  It  appeared  to  me  from  the 
eviaence  given  that  the  work  being  done 
with  the  tool  was  not  that  which  is 
commonly  called  burnishing,  but  that  which 
is  called  picking  and  rubbing,  and  the  work 
being  done  by  the  two  women  on  the  even- 
ing complained  of  made  them  then  persons 
employcKl  in  polishing  and  cleaning  or 
polishing  up  or  cleaning  and  polishing  pre- 
paratory (as  it  were)  to  i^iTapping  up  the 
goods  and  packing  them  in  warehouse  or  to 
sending  them  away.  I  therefore  dismissed  the 
original  ground  of  the  complaints  because  I 
consider  that  the  work  being  done  was  such 
picking  and  rubbing  or  cleaning  and  polish- 
ing as  18  within  sched.  2  (4)  of  the  1901  Act. 
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With  regard  to  the  contention  made  in 
support  of  the  complaints  that  the  two 
women  were  not  in  a  part  of  the  factory 
"  which  is  a  warehouse  not  used  for  any 
manufacturing  process  or  handicraft  and  in 
which  persons  are  solely  employed  in  polish* 
ing,  cleaning,  wrapping  or  packing  up 
goods,''  it  appeared  to  me  that  the  conten- 
tion rested  on  the  fact  that  burnishing  was 
done  there  in  ordinary  time  before  8  p.m., 
and  my  imperfect  knowledge  of  such  details 
led  me  to  feel  uncertain  as  to  whether  or 
not  all  bumishings  are  outside  the  polish- 
ings and  cleanings  allowed  by  sched.  2, 
though  they  are  undoubtedly  manufactur- 
ing processes,  and  it  seemed  to  me  that 
assuming  they  are  outside  them  no  bumish- 
ings were  done  in  the  sched.  2  (4)  overtime 
after  8  p.m.,  and  all  the  persons  employed 
on  the  evening  complained  of  were  solely 
employed  in  cleanmg  or  polishing  or 
wrappmg  or  packing  and  the  warehouse 
was  not  D^ng  used  then  for  any  manufactur- 
ing process  or  handicraft  unless  the  wide 
use  and  not  the  schedule's  use  of  the  name  is 
taken,  so  Uiat  it  appeared  to  me  uncertain 
whether^  assuming  Dumishings  to  be  outside 
the  polishings  and  cleanings  allowed,  the 
work  at  them  in  ordinary  time  before  8  p.m. 
affected  the  employment  after  then  in  scned. 
2  (4)  overtime.  It  further  appeared  to  me 
on  taking  these  uncertainties  into  considera- 
tion and  the  fact  that  the  defendants  had 
abandoned  bumishings  after  8  p.m.  in 
deference  to  a  letter  sent  them,  and  the  non- 
insertion  of  them  in  the  schedule  after  being 
inserted  in  a  temporary  order,  and  had 
band  fide  sought  to  avoid  breach  of  the 
regulations,  the  charge  in  so  far  as  it  rested 
on  bumishings  in  ordinary  time  before 
8  p.m.  might  be  treated  as  being  for  an 
offence  of  so  trifling  a  nature  on  that  even- 
ing as  to  come  within  s.  16  of  the  Summary 
Jurisdiction  Act,  1879,  even  if  because  bur- 
nishings  are  not  allowed  and  affect  work  in 
sched.  2  (4^  overtime  after  8  p.m.,  when 
done  in  orainary  time  an  offence  was  com- 
mitted, and  I  therefore  dismissed  the  com- 
plaints as  to  that  ground  of  support  to  them 
and  partly  through  uncertainty  and  want  of 
sufficient  information  and  wholly  because  of 
the  circumstances  of  the  particular  cases 
I  did  not  proceed  to  convictions  and 
simply  dismissed  the  complaints,  wishing  to 
avoid  having  to  decide  whether  an  offence 
had  been  committed  through  the  bumishing 
until  the  subject  was  gone  into  less  super- 
ficially than  it  had  been  as  to  these 
complaints. 

The  complainant  being  dissatisfied  with 
my  determination  as  being   erroneous  in 
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point  of  law,  and  desiring  to  take  the  opinion 
of  the  King's  Bench  Division  of  the  High 
Court  of  Justice,  made  application  to  me  to 
state  a  case  setting  forth  the  facts,  and  the 
grounds  of  my  determination  and  grounds 
upon  which  the  proceeding  was  questioned 
were  given  in  the  appucation,  but  the 
grounds  subsequently  furnished  are  those 
given  in  paragraph  9.  In  the  application  it 
was  stated  that  ''The  witnesses  on  both 
sides  were  agreed  that  burnishing  is  a 
manufacturing  process."  The  application 
explained  that  a  legal  question  of  the 
greatest  importance  arises  which  not  only 
affects  Sheffield  but  other  large  towns  also, 
such  as  Birmingham,  Liverpool  and  others. 
Also  that  the  legal  point  was  considered  of 
so  much  importance  that  the  complainant 
had  been  directed  to  ask  me  to  state  a  case, 
and  it  was  hoped  that  the  terms  may  be 
sufficiently  dennite  to  make  it  a  test  case. 

In  order  to  comply  as  weU  as  1  could  with 
the  above  expressed  wish,  I  invited  the 
complainant  and  also  the  defendants  to  add 
to  the  evidence  given  at  the  hearing  a  state- 
ment embracing  the  knowledge  of  facts  and 
the  views  as  to  them  which  tney  each  have 
as  to  the  part  of  a  large  and  of  a  small  non- 
textile  factory  which  is  usually  called  the 
warehouse  or  the  warehouse  department  and 
the  uses  to  which  it  and  parts  of  it  usually 
get  put  in  ordinary  time,  and  after  then  in 
sched.  2  (4)  overtime ;  also  as  to  process 
commonly  called  burnishing,  as  well  as  to  its 
general  nature  and  position  in  processes  and 
the  use  for  it  of  hand  tools  ana  of  steam-  or 
other  power-driven  machinery;  as  to  its 
special  nature  and  position,  if  any,  in  some 
instances :  also  as  to  the  processes  usually 
considered  to  be  processes  of  polishing, 
cleaning,  wrapping,  and  packing  in  such 
factories. 

The  following  pieces  of  information  come 
from  the  complainant  : 

'' In  silversmiths'  and  electroplate  manu- 
facturers' works,  whether  large  or  small,  there 
are  generally  found  show-rooms  in  which 
finished  ^oods  are  displayed  in  cases  ready 
for  the  inspection  of  customers.  These 
rooms  are  sometimes  called  warehouses,  and 
in  them  the  finished  goods  are  generally 
wrapped  up  before  being  sent  away.  Before 
packing  they  are  rubbed  over  with  chamois 
leather,  and  sometimes  rouge  polish  is  used. 
Outside  this  room  there  is  generally  to  be 
found  a  large  or  small  room  (depending 
upon  the  size  of  the  works  in  which  the 
process  of  polishing  is  carried  on,  that  is, 
rubbing  the  goods  by  hand  with  rouge 
polish  and  chamois  leather.  This  polishing 
room  is  sometimes  called  a  "warehouse,^ 
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and  when  the  question  was  considered  in 
Sheffield  some  23  years  ago,  it  was  con- 
sidered that  (although  perhaps  placing  a 
somewhat  liberal  interpretation  upon  the 
wording  of  the  Act),  this  room  mi^ht  be 
reckoned  a  "warehouse."  No  question  as 
to  the  use  of  tools  called  "  picking  tools " 
(but  so  closely  resembling  "burnishing 
tools"  that  it  is  almost  impossible  to  dis- 
criminate between  them),  arose.  In  another 
room  will  be  found  large  or  small  numbers 
of  women — depending  upon  the  size  of  the 
works — employed  in  "burnishing."  The 
room  is  known  as  a  "burnishing  room." 
The  work  done  is  distinctly  a  manufactur- 
ing process,  and  consists  in  smoothing  the 
service  of  silver  or  electro-plate  goods  with 
a  hard  steel  tool.  It  sometimes  happens 
both  in  large  and  small  works  that  burnish- 
ers are  also  employed  in  the  room  which 
I  have  described  as  the  "  polishing  room " 
— sometimes  called  a  "  polishing  ware- 
house " — but  in  that  case  I  submit  that  the 
room  used  both  for  burnishing  (a  manufac- 
turing process)  and  for  polishing  cannot  be 
described  as  coming  witnin  the  meaning  of 
a  "  warehouse  not  used  for  any  manufactur- 
ing process  or  handicraft,  and  in  which 
persons  are  solely  employed  in  polishing, 
cleaning,  wrapping,  or  packing  up  ^oods." 

The  following  pieces  of  information  came 
from  the  defendaiit : 

"The  charge  of  emplo^ng  women  in 
overtime  in  a  warehouse  which  had  in  ordi- 
nary time  been  used  by  two  burnishers 
jointlvwith  the  hand  polishers  was  first 
raised,  in  or  upon  the  conclusion  of  the 
evidence  for  the  prosecution,  the  complain- 
ant for  the  first  time  raising  the  complaint 
that  the  girls  referred  to  were  enga^d  in 
overtime  m  a  room  where  a  manuuicturing 
process  was  carried  on  in  the  ordinary  time, 
and  supporting  his  allegation  by  reference 
to  a  Home  Office  Order,  which,  he  stated, 
ruled  that  "  burnishing"  was  a  manufactur- 
ing process.  The  defendants,  taking  as 
correct  the  statements  of  the  complainant 
that  the  process  of  burnishing  was  not  per- 
missible m  overtime,  and  that  the  same  was 
a  manufacturing  process,  after  contending 
that  "  picking  out^'  was  a  part  of  the  polidi- 
ing  process,  further  contended  that  the  fact 
that  the  room  in  which  the  women  working 
overtime  were  engaged  was  used  by  bur- 
nishers jointly  witn  hand  polishers  in 
ordinary  time  would  not  prevent  that  room 
being  a  warehouse  within  the  meaning  of 
the  Special  (Overtime)  Exception,  ^ter 
the  raising  by  the  complainant  of  this 
additional  ground  of  complaint,  and  for  the 
reason  before  stated,  no  question  was  by 
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the  defendants  put  to  the  witnesses  for  the 
defence  on  the  point  as  to  whether  burnish- 
ing was  a  manufacturing  process  or  not. 

With  reference  to  the  statement  by  the 
complainant  contained  in  the  written  appli- 
cation to  his  worship  the  stipendiary 
magistrate^  to  state  a  case,  that  "the  witnesses 
on  Doth  sides  were  agreed  that  "burnish- 
ing" is  a  manufacturing  process,"  this  is  a 
mis-statement. 

On  the  point  as  to  whether  "  burnishing  " 
is  a  manufacturing  process  or  not,  the 
defendants  state  that  they  were  taken  by 
surprise  on  the  hearing  of  the  summonses 
by  the  raising  of  the  second  ground  of  com- 
plaint involving  this  question,  and  that  since 
having  made  extensive  inquiries  in  the 
silversmiths'  manufacturing  trade,  and  hav- 
ing had  an  opportunity  of  considering  the 
Home  Office  Special  Order  of  Decem- 
ber 16th,  1890,  they  contend  that  bur- 
nishing is  not  a  manufacturing  process,  and 
that  the  Home  Office  Special  Order  does 
not  show  that  burnishing  has  been  held  to 
be  a  manufacturing  process.  As  was 
pointed  out  by  his  worship  the  stipendiary 
magistrate,  there  is  no  definition  of 
burnishing  in  the  Special  Order  relied  upon 
by  the  complainant,  nor  does  there  appear 
to  be  any  such  definition  in  the  Act  under 
which  the  informations  were  laid. 

As  to  the  defendants'  knowledge  of  facts 
and  their  views  as  to  the  x)art  of  a  large  or 
small  non-textile  factory  which  is  usually 
called  the  warehouse,  or  warehouse  depart- 
ment they  state  that  a  warehouse  or 
warehouse  department  is  that  part  of  the 
factorjr,  comprising  one  or  more  rooms 
in  which  fully  manufactured  ^oods  are 
brought,  so  far  as  the  manufacturing  silver- 
smiths' trade  is  concerned,  for  the  purpose 
of  ha  vine  imparted  to  them  a  bright  sur- 
face, and  being  cleaned  and  wrapped  or 
packed  up,  and  oeing  separate  and  distinct 
from  such  pjarts  of  the  factory  in  which  any 
manufacturing  process  is  carried  on.  The 
general  and-  almost  invariable  practice  in 
such  trade  is  to  place  in  the  warehouse  or 
warehouse  department  all  those  persons 
engaged  in  the  process  of  imparting  aoright- 
ness  to  the  goods,  whether  by  means  of 
burnishing  or  hand  polishing,  t.e.,  the  bur- 
nishers and  hand  polishers  are  usually  in 
the  same  room  or  set  of  rooms  together  with 
those  engaged  in  cleaning,  and  wrapping, 
and  packing  up  the  goods. 

As  to  the  uses  to  which  the  warehouse  or 
warehouse  department  is  usually  put  in 
ordinary  time,  burnishing,  hand-ponshing, 
cleaning,  and  wrapping  up,  and  storage  are 
the  purposes  for  which  the  same  is  employed 
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in  such  time.  In  overtime  the  same  is 
employed  for  the  like  purpose  with  the 
exception  generally  of  burnishing.  The 
reason  for  burnishing  not  bein^  engaged  in 
overtime  is  that  burnishing  is  the  first 
stage  only  of  the  process  of  polishing  of 
certain  articles,  the  result  of  burnishing 
bein^  a  white  polish,  and  black  polish  being 
required.  The  burnished  article  must  then 
go  to  the  wheel  to  be  "  dollied,"  the  second 
stage  of  the  polishing  process.  The  effect 
of  "  dollying  '^is  to  give  the  article  burnished 
a  rough  black  polish,  rouge  being  used  on 
the  brush  at  the  wheel.  On  coming  from 
the  wheel  the  burnished  article  again  goes 
into  the  warehouse  for  the  final  stage  of 
polishing  or  brightening,  this  being  done  by 
hand  without  the  use  of  tools  except  in 
certain  cases  "picking  out"  steels.  The 
break  in  the  warehouse  process  of  brighten- 
ing or  polishing  articles  which  being  m  the 
first  stage  burnished  must  go  to  the  wheel 
renders  it,  speaking  genenJly,  useless  work- 
ing overtime  upon  such  articles. 

As  to  the  process  commonly  called 
"  burnishing,"  as  well  as  its  general  nature 
and  position  in  processes,  this  process  is 
previously  in  part  explained.  Generally  it 
IS  the  first  stage  in  the  process  of  imparting 
a  brightness  or  polish  to  certain  electro- 
plated Britannia  metal  and  silver  goods, 
and  is  effected  by  rubbing  the  surface  of  the 
metal  with  tools  called  'njurnishers,"  here 
after  described.  The  process  is  mainly 
employed  on  electro-plated  and  Britannia 
metal  goods,  the  reason  being  that  these 
goods  are  only  coated  with  silver,  and  wei-e 
they  to  be  finished  as  the  major  part  of 
silver  goods  are  finished,  namely,  by 
"  limeing-up,"  a  considerable  risk  would  be 
run  of  removing  the  coating  of  silver,  at 
least,  in  parts.  Silver  goods  are  rarely 
burnished  owing  to  a  better  finish  being 
attained  by  "  limeing-up."  Certain  of  such 
goods  cannot,  however,  be  dealt  with  in 
this  way  owing  to  the  shape  of  the  same. 
If  all  silver  articles  manufactured  were  of 
shape  x)ermitting  "  limeing-up,"  no  burnish- 
ing would  be  done  so  far  as  those  goods  are 
concerned,  for  the  reason  that  the  cost  of 
polishing  would  be  smaller,  and  a  blacker 
polish  (which  is  desired  in  silver  goods) 
would  be  obtained. 

As  to  the  use  in  burnishing  of  hand  tools 
and  of  steam,  or  other  power-driven 
machinery,  hand  tools  are  always  necessary, 
but  no  burnishing  is  ever  done,  at  least,  in 
Sheffield  by  steam-  or  other  power-driven 
machinery.  The  burnishing  tools  consist  of 
wooden-handled  tools  with  various  shaped 
heeAs  (the  part  coming  in  contact  with  the 
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article  worked  upon),  made  some  of  stone 
and  some  of  steel. 

As  to  the  special  nature  and  position  of 
burnishing,  in  some  instances,  chased  and 
embossed  goods  in  electro  plate  are  in- 
variably burnished  for  the  reason  t^t  in 
"limeing-up"  the  silver  on  the  prominent 
part  of  the  chasing  or  embossing  would  be 
removed,  and  the  work  disfigured.  The 
chased  or  embossed  work  in  silver  goods  is 
not  detrimentally  affected,  as  is  electro 
plate,  by  "  limeing-up."  The  defendants  in 
their  particular  business  are  employed 
almost  entirely  in  silver  work,  manu- 
facturing electro-plated  goods  only  upon 
special  order,  and  their  work  upon  electro- 
plated goods  is  no  more  than  2  per  cent,  of 
their  total  work.  The  defendants  manu- 
facture no  Britannia  metal  ffoods. 

As  to  the  processes  usually  considered  to 
be  processes  of  polishing,  cleaning,  wrap- 
ping, and  packing  in  factories,  in  the  silver 
manufacturing  trade,  the  process  of  ^lish- 
ing  and  cleaning  is  generally  considered 
as  comprising  the  brightening  of  the  sur- 
face of  the  goods  operated  upon  either 
by  burnishing,  followed  by  dollying  and 
hand-polishing  without  tools  in  the  order 
given,  or  by  hand-polishing  merely  of  a 
lime-finished  article  without  tools,  except 
in  certain  cases,  picking  out  steels,  loosely 
called  "burnishers.''  Some  manufacturing 
silversmiths  do  not,  in  the  process  of  polish- 
ing, employ  burnishing  as  part  of  that 
process  in  similar  classes  of  goods  to  those 
usually  burnished  in  the  defendants'  ware- 
house, the  articles  in  consequence  not 
having  so  high  a  polish  as  those  burnished 
in  polishing.  The  processes  of  wrapping 
and  packing  up  are  the  ordinary  processes 
engaged  in  immediately  preceding  despatch, 
or  storage  more  genersOly  preceding  de- 
spatcL 

It  has  seemed  to  me,  with  the  aid  of  the 
further  information,  that,  in  the  silver- 
smiths' manufacturing  trade,  in  the  polishing 
process,  or  process  for  imparting  a  bright- 
ness or  poUsh  to  articles,  silver  goods  are 
for  the  most  part  limed-up,  as  it  is  called, 
and  when  silver  articles  have  become  lime* 
finished,  as  were  the  vase  and  lid  over 
which  the  complaints  occurred,  they  are 
hand-polished  in  the  warehouse,  or  ware- 
house department,  without  tools,  except 
those  loosely  spoken  of  as  pickers  and  as 
burnishers,  ana  as  the  limeing-up  is  not 
done  in  the  warehouse,  the  doing  of  it  in 
ordinary  time  does  not  come  in  Question 
as  to  work  done  there  in  schea.  2  (4) 
overtime.  But  for  some  silver  goods,  ana 
for  electro-plated  and  Britannia  metal  goods, 
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the  polishing  process  is  different,  and  is  in 
three  stages,  the  first  and  third  of  which  are 
very  usually  done  in  the  warehouse,  or 
warehoiise  department,  though  the  second  is 
not  The  first  of  these  stages  is  the 
burnishing  stage,  and  burnishing  is  effected 
in  the  warehouse,  or  warehouse  depart- 
ment, by  rubbine  uie  surface  of  the  metal 
with  tools  calledf  burnishers.  A  burnished 
article  then  goes  off  to  a  wheel  to  be 
dollied  with  rouge  on  the  brush  there,  and 
the  dollyinff  is  a  second  sta^.  On  leaving 
the  wheel,  tne  burnished  and  dollied  article 
again  goes  into  the  warehouse,  or  ware- 
house department,  for  a  third  and  final 
stage,  which  is  done  by  hand,  without  tools, 
except  those  loosely  spoken  of  as  pickers 
and  as  burnishers.  The  second  stage,  which 
makes  a  break  of  a  stage  between  the  first 
and  third  stages,  is  not  carried  on  in  the 
warehouse,  or  warehouse  department,  and  so 
does  not  come  in  question  as  to  work  done 
there  in  sched.  2  (4)  overtime;  but  the 
first  sta^  is  usually  carried  on  there,  and 
comes  in  question.  This  first  stage  is  the 
burnishing  stage,  and  has  been  carried  on 
at  the  defendants',  the  now  respondents', 
factory  in  their  warehouse,  or  warehouse 
department,  in  their  ordinary  time,  thoug:h 
not  in  their  sched.  2  (1)  overtime,  and  it 
appears  that,  generally  speakin^^,  it  would 
not  be  worth  while  to  have  overtime  worked 
upon  an  article  until  after  it  has  not*  only 
been  through  the  first  stage,  but  also  the 
second  stage. 

The  conclusion  I  have  come  to  is  that 
these  bumishinffs  in  silversmiths' factories, 

Ereparatory  to  dollyings,  and  all  such  like 
umishings  in  non-textile  factories,  are 
excluded  by  sched.  2  (4)  from  the  pro- 
cesses allowed  by  it  in  its  overtime,  though 
some  so-called  bumishings  in  non-textUe 
factories  may  very  possibly  not  be  excluded. 
When,  however,  these  bumishings,  though 
carried  on  in  tne  warehouse,  or  warehouse 
department,  are  carried  on  there  in  ordinary 
time  only,  and  not  in  sched^  2  (4)  over- 
time, it  seems  to  me  that  the  times  are 
separated,  and  the  carrying  them  on  there 
in  ordinary  time  does  not  prevent  the  ware- 
houses or  warehouse  department,  from  being, 
in  scned.  2  (4)  overtime,  "not  used  for 
any  manufacturing  process  or  handicraft ' 
within  sched.  2  (4)  meaning,  when  the 
persons  then  using  it  are  solely  employed  in 
polishing,  cleaning,  wrapping,  or  packing  up 
goods. 

I  have  therefore  decided  that  such  bur- 
nishings  as  were  done  in  the  defendants' 
warehouse  or  warehouse)  department  in 
ordinary  time  are  not  allowable  for  sched.  2 
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(4)  overtime,  and  that  through  them  it  was 
used  in  ordinary  time  for  a  manufacturing 
process  or  handicraft  within  the  meaning  of 
sched.  2  (4),  but  that  no  offence  was  thereby 
committed  as  to  sched.  2  (4)  overtime,  and 
that  as  to  the  second  ground  urged  I  dis- 
missed the  complaints  on  the  ground  that 
no  offence  had  oeen  thereby  committed  as 
to  sched.  2  (4)  overtime. 

The  High  Court  of  Justice  is  asked  to 
give  opinion  as  to  the  effect  upon  these 
two  complaints  and  upon  such  complaints 
as  these  of  the  work  that  is  done  in  the  ware- 
house or  warehouse  department,  being 
burnishing,  and  of  it  being  done  in  ordinary 
time  but  not  in  sched.  2  (4)  overtime. 

If  the  Court  is  of  the  opinion  that  the 
burnishing  which  was  done  in  the  defend- 
ants' factory  or  warehouse,  in  ordinary  time 
was  a  polishing  and  cleaning  allowable  for 
sched.  2  (4)  overtime,  or  if  the  Court  is  of 
opinion  that  it  was  not  allowable  but  did 
not  affect  the  sched.  2  (4)  overtime,  because 
it  was  done  in  ordinary  time  only,  the  two 
complaints  are  to  stand  dismissed  on  the 
ground  that  the  offence  complained  of  has 
not  been  committed.  If  the  Court  is  of 
opinion  that  the  burnishing  was  not  allow- 
able for  sched.  2  (4)  overtime,  and  that 
doing  it  in  ordinary  time  where  the  sched. 
2  (4)  overtime  was  done  affected  the  working 
done  there  in  sched.  2  (4)  overtime,  although 
it  had  been  done  in  ordinary  time  only  and 
was  not  done  when  the  sched.  2  (4)  overtime 
was  being  done,  the  dismissal  on  tne  ground 
that  no  offence  was  thereby  committed  is  to 
be  held  erroneous  in  point  of  law  and  the 
offence  charged  is  to  beheld  to  have  been  com- 
mitted and  the  two  complaints  are  to  stand 
dissmissed  on  the  ground  that  the  offence 
charged  has  been  committed,  but  they  have 
been  dismissed  in  these  particular  cases 
without  convictions  under  s.  16  of  the 
Summary  Jurisdiction  Act,  1879. 

Given  under  my  hand  at  Sheffield,  14th 
April,  1903. 

Edward  M.  E.  Welby, 

Stipendiary  Magistrate  for 

the  City  of  Sheffield. 

The  Factory  and  Workshop  Act  1901 
(1  Edw.  7,  c.  22),  sched.  2,  is  headed:— 
"Factories  and  workshops  in  which  over- 
time is  allowed,"  and  clause  (4)  includes 
"  any  part  of  a  factory  (whether  textile  or 
non-textile)  or  workshop  which  is  a  ware- 
house not  used  for  anjr  manufacturing 
process  or  handicraft  and  in  which  persons 
are  solely  employed  in  polishing,  cleaning, 
wrapping  or  packing  up  goods." 
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H,  Sutton  for  the  appellant. — The  Ques- 
tion here  is  whether  overtime  coula  be 
allowed  to  be  worked  at  all  in  this  room. 
Sect.  49  defines  the  overtime  allowed  to  be 
worked  by  women,  and  then  sched.  2 
enumerates  a  list  of  factories  and  workshops 
in  which  overtime  is  allowed,  and  by  sub-sec. 
(4)  it  must  be  that  part  of  the  factory  or 
workshop  which  is  a  warehouse  not  used  for 
any  manufacturing  process.  Accepting 
the  fact  that  these  women  were  merelv 
"cleaning  and  polishing,"  whilst  it  is  aa- 
mitted  that  "  burnishing,"  which  is  a  manu- 
facturing process,  was  carried  on  in  the 
same  room  during  business  hours,  it  was 
not  therefore  a  part  of  the  factory  solely 
used  as  a  warehouse  within  the  meaning  of 
the  Act.  If  anv  manufacturing  process  is 
carried  on  in  the  room  at  any  time,  then 
overtime  cannot  be  worked  there  at  all. 

A.  Slater  for  the  respondents. — The 
magistrate's  decision  was  correct.  The  room 
in  which  overtime  is  allowed  can  be  used 
for  manufacturing  processes  at  a  previous 
time,  the  words  "  not  used  "  in  the  schedule 
mean  "  not  used  at  the  time "  when  over- 
time is  being  worked.  In  this  room  only 
burnishing  was  carried  out  and  there  is  no 
definite  finding  of  the  ma^strate  that 
"burnishing"  is  a  manufactuimg  process  at 
all.  It  is  on  a  par  with  polishing,  which  the 
Act  assumes  is  not  a  manufacturing  process. 

Lord  Alverstone,  L.C.J.— I  confess  it  is 
a  somewhat  strange  thing  for  a  magistrate 
to  state  a  case  for  the  opinion  of  the  Court 
on  a  summons  which  he  is  going  to  dismiss 
on  the  ground  that  it  is  trivial  or  trumpery 
in  his  discretion  under  a.  16  of  the  Summary 
Jurisdiction  Act,  1879,  but  as  the  case  has 
been  stated  and  raises  an  important  point  in 
connection  with  factories  we  will  answer  it. 
It  is  not  necessary,  I  think,  to  define  exactly 
what  overtime  means.  There  are  two  views. 
It  may  mean  anv  employment  of  a  woman 
between  8  o'clock  and  10  o'clock  at  night,  or 
it  may  m€»n  the  employment  of  a  woman  who 
has  previously  worked  a  certain  number  of 
hours.  In  this  case  it  is  admitted  that  the 
only  justification  for  employing  these  women 
was  that  they  were  employed  in  overtime 
contemplated  by  the  Act  That  being  so, 
overtime  is  allowed  bv  s.  149  in  a  non-tex- 
tile factory  and  a  workshop  and  a  warehouse 
specified  in  the  second  schedule  to  the  Act 
The  second  schedule  to  the  Act  specifies  a 
number  of  specific  warehouses  and  work- 
shops which  one  need  not  go  through. 
There  is  a  long  enumeration  of  them. 
Then  come  the  words  of  the  general  pro- 
vision.   The  words  are  :  "  Any  part  of  a 
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factory  (whether  textile  or  non-textile)  "  (I 
do  not  think  those  words  are  unimportant) 
"or  workshop  which  is  a  warehouse  not 
used  for  any  manufacturing  process  or 
handicraft  and  in  which  persons  are  solely 
employed  in  polishing,  cleaning,  wrapping, 
or  packing  up  goods."  The  contention  of 
Mr.  Sutton^  on  behalf  of  the  factory  in- 
spector, is  that  those  words  "  not  used  for 
any  manufacturing  process  or  handicraft" 
are  a  description  of  the  room  or  place  in 
which  the  limited  employnient  mentioned 
later  may  be  carried  on,  or,  in  other  words, 
it  means  never  used  for  that  purpose,  whether 
during  the  preceding  hours  of  the  day 
or  the  time  when  the  permitted  employment 
is  being  carried  on.  The  contention  by  Mr. 
Slater^  on  the  part  of  the  manufacturer,  is 
that  "  not  used"  means  not  used  at  the  time. 
I  do  not  say  the  words  are  not  open  to  either 
constiTiction.  It  is  possible  to  construe 
them  as  "not  used  at  the  time,"  or  it  is 
possible  to  construe  them  as  "never  been 
nsed."  It  is  ouite  plain  that  somel^ng 
more  is  intendea  than  the  actual  work  which 
the  people  are  doing  at  the  time  because  you 
have  a  limit  as  to  the  things  people  may  do 
in  overtime,  namely,  "polishing,  cleaning, 
wrapping,  or  packing  up  goods."  In  addition 
to  that  it  is  to  be  in  a  part  of  the  factory  not 
used  for  any  manufacturing  process  or  handi- 
craft. Is  it  more  in  consonance  with  the 
general  legislation  that  that  should  mean  a 
building  which  is  at  no  time  of  the  day  used 
for  that  purpose,  or  a  buildinff  that  is  not 
used  for  that  purpose  during  the  two  hours 
in  question  ?  I  think  the  view  that  has  been 
presented  by  Mr.  Sutton  is  correct.  I  think 
upon  the  point  of  view  of  evasion  that  it  is 
desirable  that  the  place  in  which  the  per- 
mitted employments  are  to  be  carried  on 
during  the  overtime  hours  should  be  a  place 
where  there  would  not  be  difficulty  of 
detection  and  where  there  would  be  no 
facility  of  evasion.  The  inspector  is  not 
always  there.  He  only  comes  at  times  and 
perhaps  not  at  very  frequent  intervals. 
There  may  be  cases  in  which,  if  the  work  is 
being  carried  on  in  the  place  where  the 
manufacturing  processes  are  being  carried 
on,  the  workmen  may  glide  from  one  work 
to  another  without  possibility  of  detection. 
Another  point  has  been  mentioned.  It  may 
be  that  tnis  is  a  general  enactment,  and  with 
regard  to  trades  and  processes  that  have 
been  carried  on,  it  may  not  be  desireable  that 
the  particular  employment,"polishing,  clean- 
ingj  wrapping,  or  packing,"  should  be  carried 
on  m  rooms  where  particular  processes  have 
been  carried  on.  Looking  at  it  as  a  whole, 
it  seems  to  me  that  in  addition  to  the  eni- 
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that  are  limited  the  legislature 
bas  also  limited  the  places  which  shall  be 
used,  therefore  the  words  "  not  used  for 
any  manufacturing  process  or  handicraft," 
especially  when  you  remember  it  refers  to 
textile  and  non-textile  warehouses,  point 
to  the  character  of  the  place.  I  think  that 
if  it  had  meant  to  say  that  the  employment 
was  permissible  if  the  place  was  not  at 
the  time  used  for  the  purpose,  one  would 
have  expected  language  to  that  effect 
Therefore  I  come  to  the  conclusion  that 
this  was  a  place  in  which  it  was  not  justi- 
fied on  the  ground  that  it  was  a  place 
that  was  used  for  manufacturing  processes 
or  handicraft.  Upon  the  point  raised  by 
Mr.  Slater  that  the  stipenoiary  ought  not 
to  have  come  to  the  conclusion  he  did, 
there  was  obviously  evidence  before  him. 
Although  he  has  stated  the  case  in  a  way 
that  does  create  difficulty  I  think  he  came 
to  the  conclusion  that  the  burnishing  carried 
on  in  the  particular  12  hours  was  a  manu- 
facturing process,  and  I  am  not  sure  that  he 
was  wrong. 

Wills,  J.—I  am  of  the  same  opinion.  I 
think  it  is  perfectly  clear  when  the  matter 
comes  to  be  fairly  considered,  the  employ- 
ment of  women  and  young  persons  is  per- 
mitted only  for  specified  periods  which, 
subject  to  an  exception  which  I  will  mention 
presently,  in  each  of  the  cases  mentioned 
consist  of  12  hours — 6  to  6,  7  to  7,  8  to  8, 
according  to  the  time  at  which  work  begins. 
Then,  after  a  woman  has  worked  the  period 
of  12  hours,  I  should  think  that  overtime 
begins.  It  is  difficult  to  say  that  overtime 
must  be  from  6  to  8,  or  from  7  to  9,  or  from 
8  to  10,  seeing  that  it  must  vary  with  regard 
to  each  set  ofpersons  according  to  the  time 
they  come.  But  it  is  not  necessary  to  de- 
cide that.  That  is  the  view  that  occurs  to 
me  as  to  what  is  meant  by  "overtime." 
Nine  o'clock  at  night  must  from  any  point 
of  view  be  overtime.  It  is  an  hour  after  the 
latest  period  which  is  allowed,  and,  there- 
fore, in  any  point  of  view  it  must  be  over- 
time. Then  the  only  (question  is  whether 
the  employer  comes  within  the  exception. 
It  seems  to  me  that  the  grammatical  mean- 
ing of  the  lan^age,  though  it  may  be 
interpreted  in  either  of  two  ways,  as  my 
lord  nas  pointed  out,  is  much  more  con- 
sonant with  what  is  intended,  and  that  that 
gart  of  a  building  which  is  called  a  ware- 
ouse  is  not  at  any  period  to  be  used  for 
other  purposes  than  those  of  "polishing, 
cleaning,  wrapping,  or  packing  up."  Many 
reasons  may  be  given  for  that.  One  thing 
is  perfectly  clear— that  it  is  a  general  section 
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applying  to  non-textile  factories,  and  that, 
therefore,  the  argument  derived  from  the 
suggestion  that  in  this  particular  trade  one 
cannot  see  why  it  should  be  any  more 
objectionable  to  do  this  packing,  etc.,  in  the 

Slace  which  is  used  for  Dumishing  than  to 
o  it  in  a  warehouse  which  is  used  for 
nothing  else,  to  my  mind  goes  for  nothing, 
because  there  niay  be  many  other  trades  in 
which,  if  the  circumstances  were  present  to 
one,  one  would  say  at  once  that  there  was 
very  good  reason  why  the  prohibition  should 
exist  against  the  same  room  being  used  for 
the  two  purposes  at  diflferent  times  of  the 
day.  It  is  clear  that  evasion  may  be  facili- 
tated—I  do  not  say  in  this  particular  caae, 
because  in  this  particular  case,  after  what  we 
have  been  told  oy  the  learned  magistrate,  I 
do  not  see  that  it  would  make  any  differ- 
ence,  but  still  there  must  be  many  cases  in 
which  evasion  would  be  facilitated  by 
allowing  a  double  set  of  operations  to  take 
nlace  in  the  same  room.  Therefore,  I  think 
Mr.  Sutton  is  right  in  his  argument  upon 
the  meaning  of  the  section.  Upon  the 
point  raised  by  Mr.  Slater  that  the  magis- 
trate could  not  find  that  burnishing  was  a 
manufacturing  process,  I  agree  that  the  way 
in  which  his  oecision  was  arrived  at  was 
to  a  certain  extent  irregular  because,  instead 
of  having  the  witnesses  before  him  and  sub- 
jecting them  to  cross-examination,  he 
accepted  written  statements  from  one  side 
and  the  other ;  but  then  when  both  parties 
acquiesced  in  that  method  of  dealing  with 
it,  they  cannot  be  heard  afterwards  to  say 
that  it  was  not  a  proper  way  of  deciding  the 
question.  After  considering  the  wntten 
statements,  the  learned  ma^trate  has  found 
that  it  was  a  manufactunng  process.  He 
says  the  matter  was  a  small  one  and  should 
not  call  for  a  penalty.  That  is  not  a  ques- 
tion for  us,  but  was  entirely  for  him.  It  is 
a  question  of  fact  and  not  one  of  law. 

Channell,  J.— I  a^ee  I  had  a  little 
difficulty  in  understanding  this  statute,  and 
I  had  a  still  greater  difficulty  in  understand- 
ing the  case.  Although  I  think  I  have  now 
arrived  at  the  point  of  understanding  the 
statute,  I  am  not  sure  that  I  have  arrived 
at  the  point  of  understanding  the  case ;  but 
as  the  case,  which  raises  the  point  for  our 
decision,  states  that  if  the  offence  has  been 
committed,  it  is  in  the  opinion  of  the 
magistrate  too  trivial  to  be  dealt  with,  that 
is  not  important.  It  seems  to  me  sched.  2  (4) 
might  mean  a  warehouse  not  used  at  a 
particular  time  for  a  particular  purpose,  and 
m  which  persons  are  solely  employed  for 
that  particular  purpose.    It  might  possibly 
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mean  that,  or,  on  the  other  hand,  it  might 
mean  a  warehouse  not  habitually  used  for  a 
manufacturing  process,  and  in  which  persons 
are  not  at  other  times  so  employed.  As 
between  those  two  meanings  I  nad  a  good 
deal  of  difficulty  at  first  in  understanding 
why  the  legislature  in  protecting  women 
from  being  employed  at  pwirticular  times  of 
the  day,  and  for  more  than  a  certain  number 
of  hours,  should  have  said,  although  they 
may  be  employed  after  certain  hours  "in 
polishing,  cleaning,  wrapping,  and  packing 
up,"  yet  they  must  not  be  employed  even  in 
that  work  unless  it  is  in  a  place  solely  used 
for  that  purpose.  With  regard  to  the  words 
"  not  used,"  I  think  the  proper  interpreta- 
tion would  have  been  to  say  that  they 
meant  not  used  at  that  time,  but  Mr.  Sutton 
has  given  two  reasons,  either  of  which  may 
be  sufficient  One  is  that  many  manu- 
facturing processes  (and  I  agree  with  my 
brother  wills  it  does  not  matter  whether 
this  manufacturing  process  is  one  of  them 
or  not)  may  be  of  such  a  character  that  it  is 
important  that  the  room  in  which  they  are 
carried  on  should  not  be  used  for  more  than 
a  certain  number  of  hours.  Then  in 
addition  there  may  be  this  reason,  and  I 
think  this  is  the  more  important  reason  —that 
if  you  allow  this  place  in  which  this  work, 
after  eij^ht  o'clock  at  night,  by  women  may 
be  carried  on,  to  be  the  same  place  in  which 
manufacturing  processes  are  carried  on,  and 
in  which,  therefore,  the  apparatus  for  the 
carrying  on  of  those  manufacturing  processes 
will  be  present,  it  is  impossible  to  prevent 
evasion,  because  the  moment  the  inspector 
looks  in,  all  the  people,  \v  ho  a  minute  ago 
have  been  doing  the  manufacturing  process, 
will  be  doing  the  other  process,  and,  there- 
fore, if  the  legislature  allowed  the  two 
things  to  be  done  in  the  same  place,  it 
would  be  impossible  to  prevent  that  evasion. 
I  think  what  is  meant  is  not  only  that  they 
must  not  be  employed  after  eight  o'clock  at 
night  in  other  than  specified  work,  but  also 
that  they  must  do  that  specified  work  in  a 
certain  place. 

Appeal  allowed. 

Solicitor  for  the  appellant :  Solicitor  to 
the  Treasury. 

Solicitors  for  the  respondent ;  Gibson  k 
Weldon,  for  Newsen,  Sheffield. 
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July  8,  1903. 
Mile  End  Old  Town  Guardians  v. 

HOARE. 

Factory  and  workshop— Non-textile  factory 
-— "  Electncal  station  "—Engine-house 
and  machinery—  Supply  of  electric  light 
to  workhouse— Factory  and  Workshop 
Act,  1901  (1  Edw.  7,  c.  22),  s.  149(1) 
(a),  Sched.  6,  Part  I.  (20). 

Tke  appellants,  the  Guardians  of  the  Poor 
of  the  handet  of  Mile  End  Old  Town, 
were  summoned  for  keeping  a  certain 
jxirt  of  the  workhouse,  Ueiny  an  engine 
shed  and  machinery  for  the  purpose  of 
supplying  electric  light  and  poioer  to 
the  workfumse,  not  in  conformity  vnth 
the  Factory  and  Workshop  Act,  1901. 

Held,  that  a  workhouse  came  within  the 
term  ^^  public  building,*^  under  Sched.  6, 
Part  L  (20)  of  the  Factory  and  Work- 
shop Act,  1901,  and  thai  the  en^n^- 
house  was  therefore  a  factory  within 
the  meaning  of  the  statute. 

Case  stated  by  F.  Mead,  Esq..  one  of  the 
ma^trates  of  the  police  courts  oi  the  metro- 
polis, sitting  at  the  Thames  Police  Court. 

On  February  5th,  1903,  an  information 
was  preferred  by  Herbert  W.  Younger, 
agent  for  Charles  C.  W.  Hoare,  one  of  nis 
Majesty's  inspectors  of  factories  and  work- 
shops, against  the  Board  of  Guardians  of 
Mile  End  Old  Town,  for  that  on 
February  2nd,  1903,  a  certain  factory 
within  the  intent  and  meaning  of  the 
Factory  and  Workshop  Act,  1901,  situate 
at  Bancroft  Road,  Mile  End,  of  which  they 
were  then  the  occupiers,  was  not  kept  in 
conformity  with  the  saia  Act,  that  is  to 
say,  a  certain  steam  engine  was  not  securely 
fenced. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  admitted  or 
proved  before  me : 

The  appellants  have  the  government  and 
control  of  the  workhouse  and  infirmary 
situate  at  Bancroft  Eoad,  Mile  End,  under 
and  subject  to  the  Poor  Law  Amendment 
Acts. 

Within  the  {premises  of  the  said  work- 
house   and    intirmary,    and    forming  part 
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thereof,  are  an  eneine-house  and  machinery 
used  by  the  appellants  for  the  purpose  of 
generating  electrical  energy  for  the  fighting 
of  the  said  workhouse  and  infirmary,  for 
working  their  hjrdraulic  lifts,  and  for  cutting 
wood.  The  said  machinery  included  two 
engines.  One  of  such  engines  was  not 
securely  fenced. 

Section  149  (1)  of  the  Factory  and  Work- 
shop Act,  1901,  provides,  inter  alia^  that  the 
expression  "non-textile  factory "  means  (a) 
any  works,  warehouses,  furnaces,  millsL 
foundries,  or  places  named  in  Part  I.  of 
Sched.  6  of  the  Act.  The  6th  Sched., 
Part  I.  (20),  is  as  follows:  "Electrical 
stations,  that  is  to  say,  any  premises  or 
that  part  of  any  premises  in  which  electri- 
cal energy  is  generated  or  transformed  for 
the  purpose  of  supply  by  way  of  trade  of 
for  tne  lighting  of  any  street,  public  place 


or  public  Duildmg  or  of  any  hotel  or  of 
any  railway,  mine  or  other  industrial  under- 
taking." 

The  respondent  contended  that  the 
engine-house  was  a  factory  within  the 
meaning  of  the  Factory  and  Workshop 
Act,  1901,  sched.  6,  Part  I.  (20),  on  the 
ground  that  the  said  workhouse  and  infir- 
mary was  a  "  public  building "  within  the 
meaning  of  the  said  Act. 

It  was  contended  on  behalf  of  the  appel- 
lants that  the  engine-room  was  not  a  factory, 
as  the  workhouse  and  infirmary  were  not 
public  buildings  within  the  meaning  of  the 
Act. 

I  was  of  opinion  that  the  workhouse  and 
infirmary  were  public  buildincs  within  the 
meaning  of  the  Factorjr  and  Workshop  Act, 
1901,  and  that  the  engine-house  was  there- 
fore a  factory. 

The  Question  for  the  opinion  of  the  court 
is  whetner  I  was  right  m  so  deciding.  If 
the  court  should  be  of  opinion  I  was  ri^ht 
in  convicting  the  appellants  the  conviction 
to  be  afiirmed,  otherwise  quashed. 

F.  Mead. 

Danckwerts,  K.C.  (with  him  J.  2).  A. 
Johnson),foT  the  appellants.— The  Question  Is 
whether  a  workhouse  is  a  "  public  building  " 
within  the  meaning  of  the  Factory  and  Wont- 
shop  Act,  1901.  It  is  clear  from  the  statute 
that  the  "  electrical  stations  "  which  are  to 
be  deemed  "  factories  "  under  the  Act,  are 
those  which  are  used  for  purposes  of  trade 
or  for  lighting  public  buildings.  The 
public  as  such  have  no  right  of  admission 
to  the  workhouse  or  infinnary  j  they  are  not, 
therefore,  public  buildings,  and  there  is  no 
question  as  to  the  fact  that  trade  does  not 
enter   in  consideration.      In  the    case  of 
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Liskeard  Union  v.  Liskeard  Water  Works 
(1881),  7  Q.  B.  D.  505  ;  45  J.  P.  780,  it  was 
decided  that  the  inmates  of  the  workhouse 
were  to  be  treated  as  one  family  for  the 
purposes  of  the  Waterworks  Clauses  Act, 
1847  (10  Vict  c.  17).  In  that  case  Lord 
Coleridge  said,  "A  workhouse  is  an  institu- 
tion under  express  control,  and  differs  from 
a  hotel  acain  as  no  trade  is  carried  on  in  it/' 
The  appellants,  therefore,  are  not  amenable 
to  the  provisions  of  the  Factory  Act,  1901. 

G,  S.  Robertson  (H.  Sutton  with  him),  for 
the  respondent. — The  words  of  the  Factory 
and  Workshop  Act,  1901,  are  wide  enough 
to  include  the  case  of  a  workhouse.  A 
workhouse  has  been  held  to  be  a  public 
building  for  other  purposes.  In  the  case  of 
the  Bedford  Union  v.  Bedford  Improvement 
Conmhimoners  {lSb2),  7  Ex.  777,  it  was  held 
that  a  workhouse  was  a  public  building  for 
the  purpose  of  rates  imposed  on  public 
buildings  for  the  improvement  of  the  dis- 
trict. Also  the  Malicious  Damage  Act, 
1861  (24  &  25  Vict.  c.  97),  s.  5,  which  makes 
it  a  felony  to  set  fire  to  any  public  building, 
expressly  includes  as  public  buildings, 
building  belonging  to  any  poor  law  union. 
A  worknouse  is,  it  is  true,  a  building  under 
the  control  of  the  guardians,  but  their  con- 
trol only  exists  for  public  purposes. 

DanckwertSy  K.C.,  in  reply. 

Lord  Alverstone,  L.C.J.  —  This  case 
raises  certainly  a  difficult  question.  The 
question  we  have  to  consider  is  whether  a 
workhouse  comes  within  the  words  "  public 
building  "  in  paragraph  20  of  the  first  part 
of  sched.  6,  to  the  Factory  and  Worksnop 
Act,  1901.  Of  course  there  might  have 
been  a  definition  clause  of  public  building, 
as  in  some  Acts  ;  there  might  have  been 
something  to  indicate  that  only  such  build- 
ings as  were  used  for  trade  purposes  were 
to  come  within  the  purview  of  the  section 
and  the  schedule.  Neither  of  those  courses 
has  been  adopted,  and  possibly,  from  the 
diflicul^  of  enumeration,  the  words  have 
been  left  at  large.  We  have  to  say  whether 
"public  buildings"  here  used  includes  a 
building  of  the  character  of  a  workhouse. 
I  do  not  think  the  question  can  be  answered 
by  reference  to  either  of  the  authorities 
which  have  been  referred  to.  Mr.  Danck- 
werts  very  fairly  said  the  Liskeard  Case  is 
not  an  authority,  because  to  a  large  extent 
that  depended  upon  the  words  "domestic 
supply.  On  the  other  hand,  the  rating; 
case  which  Mr.  Robertson  referred  to  is 
obviously  upon  a  different  Act  of  Parlia- 
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ment,  and  upon  the  question  whether  or  not 
for  rating  purposes  a  workhouse  or  infir- 
mary came  within  the  other  words  which 
were  there  enumerated.  Here  the  object 
would  seem  to  be  to  exclude  from  the  pur- 
view of  the  Act  private  electrical  undertak- 
ings—private electrical  stations.  It  is  to 
be  noted  that  it  is  not  the  whole  premises 
which  are  to  be  treated  as  a  factory,  but 
the  premises  or  that  part  "in  which 
electrical  energy  is  generated  or  transformed 
for  the  purpose  of  supply  by  way  of  trade  " 
— there  is  no  difficulty  about  that—"  or  for 
the  lighting  of  any  street."  Now,  that 
clearly  need  not  be  by  way  of  trade,  it 
might  be  done  by  the  local  authority  not 
maiing  any  profit  upon  it,  or  simply  done 
as  part  of  their  municipal  undertaking. 
"  Public  place,"  that  again  might  not  be  a 
street  but  some  place  where  people  would 
resort  to,  like  a  park  or  place  of  entertain- 
ment, "  or  public  building."  Then  the  sub- 
section of  this  clause  goes  back  to  that 
which  is  in  the  nature  of  a  trade,  "or  of 
any  hotel  or  of  any  railway,  mine  or  other 
industrial  undertaking."  I  think,  not  with- 
out doubt,  that  what  was  intended  to  be  ex- 
cluded were,  first,  private  electrical  stations 
of  all  kinds,  and,  next,  an  indication  that 
small  stations  not  applied  to  lighting  build- 
ings of  a  large  size,  or  for  a  quasi-public 
purpose,  should  also  oe  excluded.  With  the 
best  consideration  that  I  can  give  to  the 
matter,  I  think  that  a  workhouse  does  come 
within  the  words  "  public  building  "  in  that 
sense,  and  I  think  if  we  were  to  exclude  a 
worknouse  we  should  have  a  number  of 
small  refining  distinctions  as  to  certain 
buildings  being  public  buildings,  and  certain 
not,  and  it  would  rather  defeat  what,  I 
think,  was  the  main  object  of  the  Act  which 
was  to  protect  as  factories,  stations  which 
were  of  a  considerable  size  and  likely  to  be 
of  a  considerable  size,  having  regard  to  the 
purposes  for  which  they  are  used.  I  there- 
tore  come  to  the  conclusion  that  this  decision 
was  right,  and  the  appeal  should  be  dis- 
missed. 

Wills,  J.— I  have  come  to  the  same 
conclusion,  with  much  difficulty  I  confess, 
but  still  it  does  seem  to  me  that  there  are 
only  two  thinf^s  that  one  can  lay  one's 
hands  upon  which  are  common  to  all  these 
establishments  for  ^nerating  electricity 
which  are  mentioned  in  the  schedule.  One 
is  that  they  are  not  private  stations  in 
the  ordinary  sense  of  such  an  expression, 
and  the  other  is  that  they  are  all  presum- 
ably of  some  very  considerable  magnitude, 
If  those  are  the  determining  characteristics. 
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I  should  think  that  the  workhouse  is  a 
"public  building,"  and  certainly  satisfies 
those  conditions.  I  cannot  give  any  better 
reason. 

Channell,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  C.  V.  Whit- 
greave. 

Solicitor  for  the  respondent :  Solicitor  to 
the  Treasury. 


67  J.  P.  396. 


EXETER   ASSIZES. 


67  J.  P.  896. 

Wills,  J.,  said  that  that  might  be  an 
answer  as  far  as  calling  other  witnesses  was 
concerned,  but  not  for  the  prisoner  not  giv- 
ing evidence  himself,  and  that  the  advice 
given  was  very  bad.  The  recent  Criminal 
Evidence  Act  was  passed  for  the  benefit  of 
prisoners,  and  if  the  defence  was  an  honest 
one  it  should  be  given  at  the  earliest 
possible  stage,  and  justices  should  impress 
that  upon  all  prisoners ;  otherwise  the 
value  of  the  defence  was  much  lessened. 

In  the  result  the  jury  convicted  the 
prisoner  and  he  was  sentenced  to  two 
months  imprisonment  with  hard  labour. 

AfcKella/r  and  Fercival  Clarke  for  the 
Crown ;  W.  T.  Laurance  for  the  prisoner. 

Solicitors  for  the  prosecution  :  Bond  & 
Pearce,  Plymouth,  agents  for  the  Treasurv. 

Solicitor  for  the  prisoner  :  Warren,  Ply- 
mouth. 


November  11,  12,  1903. 

R.  v.  HUMPHBIES. 

Criminal  Law — ^Evidence  by  accused  before 
the  committing  justices. 

When  an  accused  person  charged  tvith  an 
vndicicd)le  offevice  is  about  to  be  com- 
mitted for  trial  and  intends  to  rely 
upon  evidence  by  way  of  defence^  it  %s 
ciJmsal>le  that  he  should  qive  evidence 
before  the  committing  justices.  Justices 
should  impress  this  upon  all  accused 
persons.  If  an  accused  person  omits  to 
give  evidence  before  the  justices,  the 
value  of  his  evidence  at  the  trial  will  be 
much  lessened. 

At  the  Exeter  assizes  before  Wills,  J., 
Robert  Humphries,  a  fisherman,  was 
charged  with  the  manslaughter  of  a  police- 
man on  duty  at  Plymouth,  on  August  30th 
last.    The  prisoner  went  into  the  box  and 

Skve  evidence,  and  the  learned  judge  asked 
m  why,  when  before  the  justices,  he  had 
not  gone  into  the  box  and  ^ven  his  account 
of  the  occurrence  on  the  night  in  question, 
and  the  prisoner  repUed  that  he  acted  on 
the  advice  of  his  solicitor  in  reserving  his 
defence.  The  solicitor  was  called  and  stated 
that  he  had  had  the  conduct  of  the  case  the 
whole  time,  and  accepted  all  responsibility 
in  the  matter ;  that  ne  had  not  time  to  get 
up  the  defence  completel^r  before  the 
prisoner  was  committed  for  trial. 
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St.  Mellon's  Rural  District  Council 
V,  Edwards. 

Summaryjurisdiction— Notice  of  appeal  to 
quarter  sessions— Authority  of  clerk  to 
aistrict  council— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  259— Sub- 
sequent ratification  by  council. 

A  notice  of  appeal  to  quarter  sessions  given 
by  the  clerk  of  a  rural  district  council 

rinst  a  swnimary  order  authorisina 
occupation  of  a  house  nottoithstana- 
ing  the  refusal  of  a  certificate  by  the 
rural  district  council  under  s,  6  of  the 
Public  Health  (Water)  Act,  1878,  is 
sufficient  if  suisequently  ratified  by 
resolution  of  the  council  under  their 
seal  approving  and  confirmina  the 
giving  of  the  notice  of  appeal,  and 
authorising  the  clerk  to  enter  into  the 
necessary  recognisance  and  prosecute  the 
appeal. 

Appeal  to  quarter  sessions  against  an 
order  made  by  the  justices  of  the  JBedwellty 
Petty  Sessional  Division,  authorising  the 
respondent  to  occupy  a  certain  house  newly 
erected  by  him  within  the  district  of  the 
appellants,  notwithstanding  the  refusal  by 


MAGISTERIAL  CASES. 


St,  Mbllon's  Rural  District  Council 
V,  Edwards. 

the  appellants  under  s.  6  of  the  Public 
Health  (Water)  Act.  1878,  of  a  certificate 
that  there  was  provided  within  a  reasonable 
distance  of  the  said  house,  an  available 
supply  of  wholesome  water  sufficient  for  the 
consumption  and  use  for  domestic  purposes 
of  the  inmates  of  the  house. 

The  facts  were  that  the  order  was  dated 
May  15th,  1903.  Notice  of  appeal  was 
given  on  May  22nd,  signed  by  the  clerk  of 
the  council  after  consultation  with  the 
chairman. 

On  the  following  day,  May  23rd,  1903,  at 
a  special  meeting  of  the  council,  it  was 
resolved  that  the  action  of  the  chairman  and 
the  clerk  giving  notice  of  appeal  be  approved 
and  confirmed,  and  that  the  clerk  on  oehalf 
of  the  council  be  instructed  and  authorised 
to  enter  into  the  necessary  recognisance 
before  the  justices,  and  to  prosecute  the 
appeal,  and  that  the  seal  of  tne  council  be 
amxed  hereto. 

Comer  for  the  respondents,  objected  that 
the  appeal  was  not  properly  constituted, 
notice  having  been  given  oy  the  clerk  of  the 
council  without  any  previous  resolution  of 
the  council  authorising  him  to  do  it.  As 
he  had  no  previous  authority,  the  council 
could  not  ratify  his  act.  The  seal  of  the 
council  was  not  in  fact  af&xed  to  the  minute 
of  ratification,  but  to  a  copy  shown  to  the 
clerk  of  the  peace  on  the  entry  of  the  appeal. 
He  cited  Southern  Counties  Vepodt  Bank  v. 
Boeder,  59  J.  P.  536  ;  B,  v.  Oxfordskire  J  J,, 
[1893]  2  Q.  B.  149. 

S.  G.  Lushington  and  Boganquet  for  the 
appellants.— By  s.  259  of  the  Public  Health 
Act,  1875,  the  clerk  may  institute  and  carry 
on  any  proceedings  which  the  local  autho- 
rity may  institute  and  carry  on  under  this 
Act,  without  a  special  resolution  authorising 
him  to  do  so  This  appeal  is  a  proceeding 
under  this  Act,  because  the  Act  of  1878, 
under  s.  1,  is  to  be  construed  as  one  with 
the  Act  of  1875,  and  the  right  of  appeal  is 
ffiven  under  s.  269  of  the  Act  of  1875.  That 
Being  so,  the  clerk  had  authority  to  give  the 
notice  of  appeal,  and  his  act  being  ratified 
was  valid  on  behalf  of  the  appellants. 

The  court  disallowed  the  objection,  and 
after  hearing  the  appeal  on  the  merits, 
dismissed  it  with  costs. 

Solicitors  for  appellants  :  Davis  Lloyds 
and  Wilson,  Newport,  Mon. 

Solicitor  for  respondent :  Frank  Lewis, 
Newport,  Mon. 
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(Before  R.  Loveland-Loveland,E89.,K.C., 
Deputy  Chairman,  and  other  ti  ustices.) 

July  10,  1903. 

Refuge  Assurance   Company,  Limited 
(Api^ellants)  v.  Lawrence  (Respondent). 

Industrial  assurance  company  —  Moneys 
due  under  policy  — Dispute  — Receipt 
of  smaller  sum  in  full  discharge— In- 
ability of  claimant  to  appreciate  legal 
position— Power  of  court  of  summary 
jurisdiction  to  ignore  receipt — Collect- 
mg  Societies  and  Industrial  Assurance 
Companies  Act,  1896  (59  &  00  Vict, 
c.  26),  s.  7— Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  26),  s.  68  (6). 

A  dispute  having  arisen  bettoeen  an  indus- 
trial assura/nce  company  and  the  widow 
of  a  person  insured  as  to  the  payment 
of  moneys  under  the  policy  of  assur- 
ance,  and  an  agreement  ha/ving  been 
made  between  the  company  and  the 
widow  that  the  ipidow  should  cuxept 
repayment  of  the  premiums  in  full 
satisfaction  of  her  daim^ 

Held,  that  the  court  of  sv/mmary  jurisdic- 
tion^ before  whom  the  widoio  claimed 
the  policy  moneys^  might  ignore  the 
agremiient  on  the  ground  that  at  the 
time  of  entering  into  it  she  was  incap- 
able of  deciding  wJiether  or  not  there 
was  good  ground  for  disf/ute,  and 
might  adjudicate  u}>on  the  claim. 

This  was  an  appeal  from  an  order  made 
by  Frederick  Mead,  Esq.,  a  metropolitan 
magistrate,  sitting  at  the  Thames  Police 
Court,  whereby  the  appellants  were  ordered 
to  pay  the  respondent  the  sum  of 
£l7  58.  8d.y  and  three  guineas  for  costs. 

The  order  was  made  upon  a  complaint 
made  by  the  respondent  under  the  Friendly 
Societies  Act,  1896,  and  the  Collecting 
Societies  and  Industrial  Assurance  Com- 
panies Act,  1896,  claiming  the  said  sum 
under  a  policy  of  assurance  dated  February 
24th.  1902,  and  granted  bv  the  appellants 
on  tne  life  of  the  husband  of  the  respon- 
dent, John  Lawrence,  who  died  on  March 
17th,  1903. 

According;  to  the  appellants,  the  policy 
was  granted  in  pursuance  of  and  upon  the 
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basis  of  a  proposal  in  writing  made  and 
signed  by  John  Lawrence.  By  the  pro- 
posal it  was  provided  that  if  the  state- 
ments in  the  proposal  were  untrue,  or  any 
material  information  was  withheld,  the 
policy  should  be  void  and  all  premiums 
paid  thereon  should  be  forfeited.  The  pro- 
posal contained  {inter  alia)  statements 
that  John  Lawrence  was  in  good  health 
and  free  from  disease,  that  he  had  not 
suffered  from  any  illness  or  ailment  since 
childhood,  and  that  none  of  his  near  relatives 
had  suffered  or  died  from  consumption. 
The  certificate  of  death  showed  that  John 
Lawrence  died  of  phthisis.  On  February 
19th,  1902,  five  days  previous  to  the  date  of 
the  proposal  and  policy,  one  William 
James  Lawrence,  son  of  John  Lawrence, 
had,  according  to  the  certificate  of  his 
death  (furnished  by  the  respondent  to  the 
appellants  on  making  a  claim  under  a 
policy  of  assurance  in  respect  of  his  death), 
died  of  phthisis.  The  appellants,  relying 
upon  the  foregoing  al lections  of  fact,  were 
of  opinion  that  the  policy  had  become  void 
and  the  premiums  forfeited. 

According  to  the  evidence  of  the  respon- 
dent, she  went  on  Febniary  20th,  1902,  being 
the  day  after  the  death,  above  referred  to, 
of  her  son  William  James  Lawrence,  to  a 
branch  office  of  the  appellants  to  receive 
the  moneys  due  under  the  policy  of  assur- 
ance effected  upon  his  life ;  ancL  whilst  at 
the  office,  she,  at  the  instance  of  an  officer 
of  the  appellants,  agreed  to  effect  an  assur- 
ance upon  the  life  of  her  husband,  John 
Lawrence.  A  paper  was  then  put  before 
her,  which  she  was  required  to  sign.  She 
next  paid  fourpence  as  the  first  premium. 
A  note  of  this  was  entered  into  a  premium 
book  :  the  premium  book  was  handed  to 
her,  and  thereafter  remained  in  her  posses- 
sion. Shortly  after  the  death  of  her  hus- 
band, on  March  17th,  1903,  she  went  to  the 
office  of  the  appellants  to  obtain  Uie  assur- 
ance moneys.  She  was  there  told  that  the 
case  was  a  bad  one  and  that  all  the  assur- 
ance company  could  do  was  to  return  the 
amount  of  the  premiums,  namely,  18«.  4c?.. 
and  that,  if  she  did  not  take  that,  she  woula 
get  nothing.  Being  in  much  distress  of 
mind  at  her  husband's  death,  and  in  want 
of  money  to  provide  for  his  fimeral,  she  took 
the  sum  of  18/{.  4d.  offered  to  her,  and  signed 
a  paper  put  before  her.  What  the  paper 
was,  and  whether  she  read  it,  or  whether  it 
was  read  over  to  her,  she  did  not  know. 

The  paper  signed  by  the  respondent  was 
a  receipt,  and  was  in  the  following  terms : 
"  Received  this  24th  March,  1903,  from  the 
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Refuge  Assurance  Company,  Limited,  the 
sum  of  —  pound  eighteen  shillings  and 
fourpence  in  full  settlement  of  all  disputes, 
and  in  full  satisfaction  and  discharge  of  all 
claims  and  demands  under,  or  in  respect  of 
the  policy  numbered  12771307  on  tne  life 
of  John  Lawrence,  which  policy  is  now 
cancelled  and  given  up. 

"(Signed)   Harriet  Lawrence." 

At  the  hearing  of  the  complaint  before 
the  learned  magistrate,  the  ODJection  was 
taken  that  the  receipt  was  binaing  on  the 
respondent,  and,  apart  from  the  other  cir- 
cumstances of  the  case,  absolved  the  apel- 
lants  from  liability  to  pay  the  moneys  under 
thepolicy  of  assurance. 

Tne  learned  magistrate,  in  the  course  of 
his  judgment,  said  :  "  If  a  sum  of  money  is 
due,  an  agreement  to  take  less  cannot  be  en- 
forced {Foakes  v.  Beer  (1884),  9  App.  Cas. 
605).  If.  however,  the  parties  have  reason  to 
believe  tnere  is  good  ^ound  for  a  dispute, 
such  an  agreement  might  be  enforced.^  I 
find  that  in  this  case  the  complainant,  being 
an  unsophisticated  woman,  was  incapable  of 
deciding  whether  there  was  good  ^und 
for  dispute,  the  more  so  as  she  was  m  con- 
siderable distress  of  mind  on  account  of  the 
recent  sudden  death  of  her  husband ;  and, 
as  I  consider  further  that  there  was  no  good 
^und  for  dispute  in  this  case,  I  hold  that 
the  receipt  is  not  binding  upon  her."  The 
learned  magistrate  f urtJier  found  in  favour 
of  the  respondent  on  the  other  circum- 
stances of  the  case,  and  made  an  order  as 
aforesaid  accordingly. 

Section  7  of  the  Collecting  Societies  and 
Industrial  Assurance  Companies  Act,  1896, 
provides  that :  "  In  all  disputes  between  a 
collecting  society  or  industrial  assurance 
company  and  any  member  or  person  in- 
sured, or  any  person  claiming  through 
a  member  or  person  insured,  or  under 
the  rules,  that  member  or  person  may, 
notwithstanding  any  provisions  of  the 
rules  of  the  society  or  company  to  the 
contrary,  apply  to  the  county  court,  or 
to  the  court  of  summary  jurisdiction  for  the 
place  where  that  member  or  other  person 
resides,  and  the  court  may  settle  that  dis- 

fute  according  to  the  provisions  of  the 
'riendly  Societies  Act,  1896." 
Section  68  (6)  of  the  Friendly  Societies 
Act,  1896,  provides  :  "  Where  the  rules 
contain  no  direction  as  to  disputes,  or 
where  no  decision  is  made  on  a  dispute 
within  forty  days  after  application  to  the 
society  or  branch  for  a  reference  under  its 
rules,  the  member  or  person  aggrieved  may 
apply  either  to  the  county  court,  or  to  a 
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court  of  summary  jurisdiction,  and  the 
court  to  which  application  is  so  made  may 
hear  and  determine  the  matter  in  dispute ; 
but  in  the  case  of  a  society  with  branches 
the  said  forty  days  shall  not  begin  to  run 
until  application  has  been  made  in  suc- 
cession to  all  the  bodies  entitled  to  deter- 
mine the  dispute  under  the  rules  of  the 
society  or  branch,  so  however  that  no 
rules  shall  require  a  sreater  delay  than  three 
months  between  each  successive  determina- 
tion." 

The  first  ground  of  appeal  relied  on  by 
the  appellants  in  effect  was  that  the  agree- 
ment of  compromise  signed  by  the  re- 
spondent was  conclusive  and  binding  on  the 
magistrate,  and  that  he  had  therefore  no 
power  to  adjudicate  on  the  merits  of  the 
claim. 

Herbert  Nieldy  for  the  appellants.— The 
magistrate  had  no  jurisdiction  to  go  behind 
the  receipt. 

J.  A.  Theobald,  for  the  respondent. 

The  Deputy-Chairman, — I  have  no  hesi- 
tation in  saying  that  under  the  Friendly 
Societies  Act,  1896,  and  the  Collecting 
Societies  and  Industrial  Assurance  Com- 
panies Act,  1896,  the  magistrate  had  full 
power  to  hear  the  case. 

The  appellants  having  waived  their  right 
to  proceed  upon  the  other  grounds  of  appeal, 
the  appeal  was  dismissed  accordingly. 

^  ^Appeal  dismvtied. 

Solicitors  for  the  appellants  :  Hopwood  & 
Sons,  for  Peacock  (k  Jacques,  Manchester. 

Solicitor  for  the  respondent :  Edward  H. 
Bedford. 
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June  9,  10,  1903. 

Acton  Urban  District  Council  v. 
Watts. 

Local  government — Street  —  Expenses  of 
sewering — Recovery  of  expenses — Al- 
tei-ation  of  works—Apportionment  of 
expenses — Jurisdiction  of  urban  autho- 
rity—Public Eealth  Act,  1875  (38  & 
39  Vict.  c.  55),  s.  150. 

An  urban  authority  under  s,  \bOofihe  Pub- 
lie  Health  Act,  1875,  wrued  notices  on 
the  frontagers  of  a  street  requiring  th^m 
to  sewer  the  street  cw  therein  specifUd. 
On  default  the  local  authority  carried 
out  more  extensive  sewage  works,  but 
inchiding  the  work  necessary  for  drain- 
age of  the  street  itself,  and  a]jportioned 
on  the  frontagers  part  of  the  cost  of  the 
more  extensive  works,  being  the  amount 
which  it  wotdd  have  cost  to  sewer  the 
street  in  accordance  with  the  notices. 

Held,  that  the  amount  so  apportioned  toas 
recoverable  by  the  local  authority. 

The  Acton  Urban  District  Council  under 
s.  160  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  served  notices  on  the 
irontagers  of  a  street  in  their  district  (not 
being  a  highway  repairable  by  the  inhabi- 
tants at  large),  called  Southfield  Road,  re- 
quiring them  to  sewer  the  street  in  accord- 
ance with  specific  plans  and  sections.  The 
specified  sewers  were  two— a  soil  sewer  and 
a  surface  water  sewer.  The  frontagers 
having  failed  to  execute  the  specified  works 
in  the  requisite  time,  the  council  proceeded 
to  obtain  tenders  under  two  schemes  :  (A.), 
for  constructing  the  sewers  as  specified  in 
the  notices  ;  and  (BX  for  constructing  the 
sewers,  but  as  to  tne  surface  water  sewer 
making  it  larger,  there  being  a  difference  of 
three  inches  in  diameter,  than  was  necessary 
for  Southfield  Road  alone,  in  order  to  enable 
water  from  adjoining  parts  of  the  district 
to  pass  throuf^h.  This  scheme  also  included 
the  construction  of  a  storm  water  tank  at 
the  council's  sewage  works,  with  pumps  and 
connecting  sewer,  and  also  overflow  and 
pumping  mains  from  the  tank» 

The  lowest  tenders  were  for  scheme  (A.), 
£4,475,  and  for  scheme  (B),  £7,950.     The 
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council  accepted  the  tender  of  £7,950  for 
scheme  (B.),  which-wa*.*ccordingly  carried 
out 

The  council  then  apportioned  upon  the 
frontagers  of  Southfiela  Road  the  sum  of 
£4,475  as  their  share  of  the  expenditure. 

One  of  the  frontagers  refused  payment  of 
his  quota  on  the  ground  that  the  work  done 
was  not  in  accoroance  with  the  work  speci- 
fied in  the  notices  to  the  frontagers,  and 
that  the  council  had  therefore  exceeded  their 
powers  under  s.  150  of  the  Public  Health 
Act  1875,  which  provides  that  an  urban 
authority  may  give  notice  to  frontagers 
requiring  them  to  execute  certain  works, 
and  referring  to  specified  plans  and  sections 
therefor,  and  that  "If  such  notice  is  not 
complied  with,  the  urban  authority  may,  if 
they  think  fit,  execute  the  works  mentioned 
or  referred  to  therein  ;  and  may  recover  in  a 
summary  manner  the  expenses  incurred 
by  them  in  so  doing."  .  .  .  The  council 
contended  that  although  the  works  executed 
were  larger  than  the  works  specified  in  the 
notices,  yet  that  the  former  included  the 
latter,  and  that  the  cost  of  the  latter  only 
was  apportioned  against  the  frontagers  of 
Southneld  Road,  and  accordingly  took  out 
this  summons  asking  for  a  declaration  that 
the  several  sums  apportioned  on  the  re- 
cusant frontager  were  charged  upon  the 
premises  in  respect  of  which  they  were 
apportioned  upon  him. 

Macniorran^  K.C.,  and  Ntddrett^  for  the 
council. — The  work  specified  has  been  done 
substantially  as  originally  specified.  The 
fact  that  other  work,  for  which  these 
frontagers  are  not  charged,  has  also  been 
done,  does  not  affect  the  council's  jurisdic- 
tion to  sewer  this  street  as  they  have. 
The  objection  really  is  to  amount,  and 
that  can  only  be  decided  by  appeal  to  the 
Local  Government  Board,  under  s.  268  of 
the  Public  Health  Act,  1870.  [They  referred 
to  Cook  V.  Iptvnch  Local  Boards  L.  R. 
0  Q.  B.  451  ;  Acton  Local  Board  v.  Lewsei/, 
60  J.  P.  708-11  App.  Cas.  93 :  Walthatnr 
$tow  Local  Board  v.  Staines^  USdl]  2  Ch. 
606;  Wake  v.  SheMdd  Corporattonj 
48  J.  P.  197  ;  12  Q.  B.  I).  142  ;  Derby  Cor- 
porcUuM  V.  Grvdgings^  [1894]  Q.  B.  496.] 

OleUy  K.C.,  and  A.  J,  Jenkin^  for  the 
defendant.— The  council  can  only  do  what 
is  wanted  for  the  street  itself.  They  have 
gone  far  beyond  that.  The  work  has  not 
been  carried  out  in  substantial  accordance 
with  the  notiees,  and  the  expenses  are  there- 
fore irrecoverable.  [They  referred  to  Cary  v. 
Kingston-^pon-HuU  Local  Boards  34  L.  J. 
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M.  C.  7  ;  Cook  v.  Ipswich  Local  Board  {vli 
sup.) ;  Acton  Local  Board  v.  Lewsey  {ubi 
sup.)  ;  Famworth  Local  Board  v.  Cornptouy 
34  W.  R  334  ;  Lancaster  v.  Barnes  urban 
District  Council,  [1898]  1  Q.  B.  855.] 

Kekewich,  J.— The  question  for  decision 
is  concerned  with  the  sewering  of  South- 
field  Road.  The  Acton  Urban  District 
Council  came  to  the  conclusion,  as  they 
were  entitled  to  do,  under  the  Public  Health 
Act,  1875,  that  Southfield  Road  was  not 
properl V  sewered,  and  they  gave  the  notices, 
witn  which  no  fault  is  found,  calling  upon 
the  frontagers  to  do  the  proper  sewenng. 
For  that  purpose,  in  obedience  to  s.  150  of 
the  Act,  tney  caused  plans  and  sections  to 
be  prepared.  And,  m  the  notices  to  the 
frontagers,  they  called  attention  to  these 
plans  and  sections,  and  required  the  fron- 
tagers to  do  the  work  of  sewering  according 
to  these  plans  and  sections.  The  frontagers 
did  not  do  the  work.  The  council  there- 
upon proceeded  to  do  the  work,  as  they  were 
entitled  by  the  Act  to  do,  themselves  ;  but 
instead  of  doing  that  which  was  described 
in  the  plans  and  sections,  which  was  scheme 
(A.),  they,  for  reasons  satisfactory  to  them- 
selves, and  in  performance  of  tneir  duty, 
as  they  conceived  it  to  be,  of  sewering  not 
only  Southfield  Road  but  other  roads,  and 
providing  for  the  drainage  of  their  district, 
substituted  another  scheme,  scheme  (B.), 
with  considerable  differences.  But  under 
scheme  (B.)  they  still  proposed  to  sewer, 
and  in  fact,  in  the  execution  of  the  works 
did  sewer,  Southfield  Road.  They  did 
something  more,  for  they  made  arrangements 
by  which  the  sewering  of  Southfield  Road 
was  combined  with  other  works,  and  so 
became  useful  for  the  purpose  of  the  general 
drainage  of  their  district;  but  stiu  they 
sewered  Southfield  Road.  Southfield  Road 
having  been  thus  sewered,  the  plaintiff 
sought  to  charge  against  the  defendant  that 
which,  on  apportionment,  would  have  been 
payable  by  him  if  they  had  restricted  them- 
selves to  scheme  (A),  and  had  not  enlarged 
their  operations.  It  was  not  suggested  on 
either  side  that  it  would  be  right  to  charge 

rinst  the  defendant  the  cost  of  so  much 
the  sewering  as  did  not  discharge  that 
function,  but  was  connected  with  the 
drainage  of  the  surrounding  district  The 
question,  as  I  understand  it  is  whether  the 
local  authority  can  properly  charge  what 
they  have  expended  m  sewering  Southfield 
Road,  that  is  to  say,  the  expenses  which 
would  have  been  incurred  if  scheme  (A.) 
had  been  followed  out :  or  are  they  left 
entirely  out  in  the  cold   as   against  the 
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frontagers  and  unable  to  charge  anything 

r'nst  them,  either  personally  or  by  means 
,  charge  on  the  land,  because  they  have 
not  completed  scheme  (AX  but  have  m  fact 
completed  scheme  (B.)  1  That  I  understand 
to  be  the  question  of  principle.  If  they 
can  charge  anything  against  the  frontager 
at  all,  he  cannot  complain  on  this  applica- 
tion that  the  proper  amount  has  not  been 
charged ;  that  is  to  say,  he  cannot  say 
**You  have,  as  a  matter  of  fact,  charged 
more  than  was  properly  incurred  in  sewer- 
ing Southfield  Koad";  because  any  ques- 
tions of  that  kind  are  provided  for  by  s.  268 
of  the  Act,  and  the  decisions  which  have 
been  cited  show  clearly  that  it  is  not  com- 
petent to  the  frontager  to  make  any  such 
objections  before  this  court,  which  is  caUed 
upon  to  enforce  his  liability,  but  he  must 
go  to  the  Local  Government  Board 
and  have  the  matter  thrashed  out  there  by 
way  of  appeal.  80  that  again  I  say  it  comes 
to  this,  can  they  charge  anything  m  respect 
of  the  sewering  of  Southfield  Koad,  when, 
in  fact,  they  have  not  done  it  according  to 
scheme  (A.),  but  have  done  it  according  to 
scheme  (B.)  1  Now^  I  am  by  no  means  sure, 
but  I  will  not  put  it  more  positively,  that 
the  case  might  be  disposed  of  on  the  mean- 
ing of  the  words,  "  the  works  mentioned  or 
referred  to  therein  "  in  the  third  sub-division 
of  s.  150  of  the  Act  of  1875.  What  are  the 
works  mentioned  or  referred  to  in  the 
notice  ?  We  turn  to  the  notice,  and  we  find 
a  recital  that  Southfield  Road  is  not  sewered 
to  the  satisfaction  of  the  board,  and  then  a 
notice  to  the  particular  frontager  to  sewer 
the  same  within  the  space  of  eight  weeks 
from  the  date  thereof  in  manner  following, 
and  then  are  set  out,  no  doubt  references 
to  the  plans  and  sections  which  the  local 
authority  deposited,  and  many  details  about 
the  character  of  the  pipes  to  be  employed, 
the  way  they  are  to  be  jointed,  and  other 
matters,  which  show  what  the  local  authority 
consider  is  the  proper  way  of  doing  the 
work.  Now,  it  seems  to  me  that  the  work 
is  the  sewering,  and  not  the  details  by  which 
that  sewering  is  to  be  completed.  What 
the  frontagers  are  required  to  do  is  to  sewer, 
and  the  authorities  show  that  so  long  as  the 
frontagers  sewer  to  the  satisfaction  of  the 
local  authority  it  is  immaterial  whether  they 
actually  comply  with  the  plans  in  all  their 
details  and  all  their  requirements.  The 
local  authority  seem  to  be  absolute  arbiters 
on  the  question  of  what  is  satisfactory  and 
what  is  not;  and,  of  course,  if  the  local 
authority  have  ^ne  fully  into  the  matter, 
and  on  the  advice  of  their  surveyor  have 


67  J.  P.  400. 

laid  down  the  plans,  and  made  certain  re- 
quirements as  to  the  pipes  and  jointings  and 
so  forth,  they  would  not  be  satisfied  with 
anything  short  of  full  compliance  with  those 
plans  and  other  requirements ;  but  still  as 
long  as  the  frontagers  satisfy  them,  that  is 
all  they  have  to  do.  The  frontaipers  have  to 
do  that,  and  the  work  which  tney  are  re- 
quired to  do,  as  it  seems  to  me  on  the  con- 
struction of  the  section,  is  the  sewering  of 
the  street,  and  not  necessarily  the  sewering 
according  to  the  particular  plans  and  the 
other  details.  If  that  is  so  (and  the 
authorities  seem  to  support  that  proposi- 
tion), it  seems  an  extremely  unreasonable 
construction  to  place  upon  the  statute  to 
say  that,  dthougn  the  frontagers  may  vary 
the  scheme,  no  doubt  with  the  consent  of 
the  local  authority,  because  the  authority 
have  to  be  satisfied,  and  are  not  bound  by 
all  the  details  provided  they  satisfy  the 
local  authority,  yet,  nevertheless,  that  the 
local  authority,  when  they  are  called  in,  and 
when,  by  reason  of  the  frontagers'  default, 
they  have  to  execute  the  works  themselves, 
are  to  have  no  latitude  whatever.  Of  course, 
I  am  not  speaking  of  a  mere  shifting  of  an 
inch  here  or  there  laterally  or  vertically  or 
anything  of  that  kind,  departures  from  the 
scheme  which  would  be  too  small  for  anyone 
to  consider.  But  it  seems  unreasonable  that 
they  should  not  have  a  much  larger  latitude 
than  that,  provided  that  they  substantially 
do  what  they  had  proposed  to  do.  It  seems 
to  me  an  unreasonable  construction,  which 
is  not  forced  upon  the  court  by  the  words 
of  the  Act,  to  say  that  if.  when  they  come 
to  do  the  works,  they  find  that  a  6-inch  pipe 
is  necessary,  whereas  a  3-inch  pipe  had  been 
originally  proposed,  or,  still  further,  that  in 
view  of  other  works  to  be  connected  with 
the  sewer  a  6-inch  pipe  becomes  necessary 
instead  of  a  3-inch  pipe,  they  are  not  to  do 
it.  It  seems  to  me  a  quite  unnecessary 
meaning  to  put  upon  the  section,  which  says 
that  they  may,  if  they  think  fit,  execute 
"the  works  mentioned  or  referred  to 
therein."  As  I  understand,  they  have  no 
doubt  departed  from  scheme  (A.),  and  they 
have  executed  something  different  Of 
course,  it  is  not  strictly  accurate  to  say  that 
a  smaller  pipe  which  was  contemplated  is  a 
part  of  the  larger  pipe  which,  as  a  matter 
of  fact,  has  been  laid  down ;  but,  on  the 
other  hand,  I  see  no  impropriety  in  saying 
that  the  less  v?  included  in  the  greater,  and 
that  if  they  have  substantially  sewered 
Southfield  Road,  they  have  done  that  which 
they  said  they  were  about  to  do,  and  what 
they  required  the  frontagers  to  da  notwith- 
standing that  in  sewering  Southneld  Road 
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they  have  done  much  more,  and  have  pro- 
vided to  a  larger  extent  for  what  was 
required  by  the  surrounding  district  accord- 
ing to  their  judgment  and  their  own  lawful 
decision.  Really  it  is  not  denied  that  they 
have  sewered  Southfield  Road.  All  that  is 
said  is  that  the^  have  sewered  it  in  a 
different  way,  and  in  a  more  expensive  way. 
That  is  quite  true  ;  but  they  do  not  seek  to 
recover  the  increase  of  the  expense  against 
the  frontager.  They  say  :  "  No  doubt,  for 
other  purposes,  we  have  thought  it  necessary 
to  enlarge  our  plans^  but  we  do  not  seek  to 
enlarge  your  liability.  All  we  seek  to 
recover  against  you  is  the  expense  of  that 
which  you  ought  to  have  done  yourself  if 
you  had  complied  with  the  notice.  That 
expense  we  have  incurred  because  you  did 
not  incur  it,  and,  that  being  so,  we  are 
entitled  now  to  i-^cover  that  from  you,  and 
to  have  a  charge  under  the  Act."  It  seems 
to  me  that  really  it  comes  back  to  this : 
Is  there  a  substantial  difference  in  this, 
not  that  the  works  are  larger,  not  that  there 
is  something  else  done,  not  that  there  is  an 
outfall  sewer  where  there  was  not  intended 
to  be  an  outfall  sewer,  but  as  regards  the 
question  whether  the  street  has  been 
properly  sewered  as  the  street  was  intended 
to  be  sewered  by  the  notice  and  according 
to  modern  scientific  arrangements?  Now, 
is  that  what  has  been  done  1  It  seems  to 
me  that  is  what  has  been  done.  The 
frontager  was  called  upon  to  sewer  the  street 
according  to  certain  plans.  He  did  not 
sewer  the  street  according  to  those  plans,  or 
otherwise.  The  local  authority  have  pro- 
ceeded to  do  what  was  necessary  to  sewer 
the  street.  In  doing  that  they  have  done  a 
good  deal  more,  and  all  they  seek  to  recover 
against  the  frontager  is  what  he  admittedly 
would  have  to  pay  if  they  had  strictly 
adhered  to  their  original  plans.  It  seems 
to  me  they  are  entitled  to.  the  charge  for 
which  they  ask. 

Solicitors  :  Hemsley  &  Co. ;  Leslie  Antill 
and  Arnold. 
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(Before  Lord  Alvbrstone,  L.C.J.,  Wills 
and  Channell,  JJ.) 

July  3, 1903. 

Roberts  v.  South   Essex  Waterworks 
Company. 

Water— Charge  for— Closet  connected  with 
drainage  system  but  without  water 
supply  laid  on  or  flushing  apparatus- 
Water-closet— Section  33  of  the  South 
Essex  Waterworks  Act,  1861. 

Section  23  of  the  South  Essex  Watenoorks 
Act,  1861,  provides:  ''The  company 
nuiy  charge  in  any  one  year  ,  ,  ,  in 
respect  of  every  water-closet  beyond  the 
first  ,  s  ,  in  or  belonging  to  any 
private  dwelling-house  the  sum  of  five 
shillings. 

Held,  on  a  case  stated  for  the  opinion  of  the 
nigh  Court  that  a  closet  ''beyond  the 
first"  connected  unth  the  drainage 
system  of  the  premises  where  the  closet 
wa^  situate,  and  so  tvith  a  sevfer  of  an 
urban  district  council  so  constructed  as 
to  require  flushing  with  water  when 
used,  but  without  any  water  supply 
laid  on  or  flushing  apparatus,  was  not 
a  water-closet  unthin  the  section, 

1.  Case  stated  by  three  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  county 
of  Essex.    .    .    . 

2.  Whereas,  on  January  22nd,  1903,  after 
adjournment  from  December  18th,  1902,  a 
certain  summons  issued  against  the  said 
Fr^erick  William  Roberts,  of  No.  1, 
Woodville,  Ongar  Road.  Brentwood,  afore> 
said  (hereinafter  called  the  appellant),  on  a 
complaint  preferred  by  Fredenck  Stratford, 
one  of  the  collectors  of  water  rates  in  the 
employment  and  service  of  the  South  Essex 
Waterworks  Company  (hereinafter  called  the 
respondents),  for  that  he,  the  said  Frederick 
William  Roberts,  being  a  person  duly  rated 
and  assessed  in  accordance  with  the  pro- 
visions contained  in  the  company's  special 
Acts  of  Parliament,  and  Acts  incorporated 
therewith  in  the  sum  of  lOs.  lOdL.  had  not 
paid  the  same  or  any  part  thereoi,  but  had 
refused  so  to  do,  was  heard  and  determined 
by  us,  when  we  ordered  the  appellant  to  pay 
to  the  respondents  the  said  sum  of  lOs.  I0d» 
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and  costs  ;  but  consented  to  state  and  sign 
the  following  case  : — 

3.  .     .     . 

4.  .     .     . 

5.  Upon  the  hearing  of  the  said  complaint 
and  summons,  the  following  facts  were 
admitted  or  proved  before  us  : 

6.  The  appellant  was  the  occupier  of 
premises  known  as  No.  1,  Woodville,  Ongar 
Road,  Brentwood.  He  has  resided  there 
for  the  jiast  five  years. 

7.  The  said  premises  were  within  the  limits 
of  wat^r  supply  of  the  respondents,  and 
were  supplied  with  water  for  domestic 
purposes  by  the  respondents.  There  was  no 
other  water  supply  to  the  said  premises. 

8.  Under  the  provisions  of  the  South 
Essex  Waterworks  Acts  and  other  Acts 
incorporated  therewith,  the  respondents 
rated  and  charged  the  said  premises  and  the 
occupier  thereof  for  water  supplied  by  the 
respondents  as  follows:  6^  jier  cent,  on 
£22,  the  annual  value  of  the  said  premises, 
£1  7«.  ed.,  bath  6s,,  outside  w.c.  5*., 
making  a  total  of  £1  18«.  6c?.  per  annum. 
The  said  rate  and  charges  were  due,  and 
payable  quarterly,  viz.,  9s.  7jc?.  per  quarter. 

9.  In  the  month  of  July,  1902,  a  demand 
was  duly  made  by  the  respondents  from  the 
appellant  for  water  rate  and  charges  in 
respect  of  the  said  premises,  the  sum  of 
10«.  lOd.  being  the  then  current  quarter's 
rate,  and  charges  9s.  7ic?.,  together  with 
1«.  2jrf.,  an  amount  due  from  the  appellant, 
and  in  arrear  in  respect  of  tne  said 
premises. 

10.  The  appellant  admitted  that  if  the 
said  respondents  were  entitled  to  make  any 
charge  in  respect  of  the  said  outside  w.c, 
the  said  rate  and  charges  amounting  to 
10«.  lOd.  were  due  from  the  appellant  in 
respect  of  the  said  premises,  and  had  been 
duly  demanded. 

11.  The  appellant  offered  to  pay  to  the 
respondents  the  sum  of  9«.  7d,  part  of  the 
said  sum  of  10«.  10c?.,  but  refused  to  pay  the 
balance  of  Is.  3d.,  this  being  the  amount  of 
the  char^  included  in  the  said  sum  of 
lOs.  lOd.  m  respect  of  the  said  outside  w.c. 

12.  The  said  outside  w.c.  was  a  closet 
connected  with  the  drainage  system  of  the 
said  premises  and  the  sewer  of  the  Brent- 
wood Urban  District  Council,  and  so  con- 
structed as  to  require  flushing  with  water 
when  used. 

13.  A  water  supply  was  not  laid  on  to  the 
said  closet,  and  a  flushing  apparatus  was 
not  provided  in  connection  therewith.    No 
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water  supplied  by  the  respondents  had,  to 
the  knowledge  of  the  appellant,  been  used 
for  flushing  ttie  same  dunng  the  period  for 
which  the  said  charge  was  made.  It  does 
not  appear  to  have  been  recently  used  as  a 
closet,  but  was  capable  of  being  so  used,  and 
if  so  used  it  would  have  been  necessary  to 
have  flushed  the  same  with  water.  The 
structure  in  which  the  closet  was  placed 
was  used  as  a  tool  house. 

14.  If  the  said  closet  was  a  water-closet, 
within  the  meaning  of  the  respondents'  Acts 
of  Parliament,  it  was  a  "  water-closet  beyond 
the  first,"  within  the  meaning  of  s.  33  of 
the  South  Essex  Waterworks  Act,  1861,  and 
the  occupier  of  the  said  premises  was  liable 
to  a  charge  of  5«.  per  annum,  or  Is.  3d.  per 
quarter  in  respect  thereof. 

15.  On  the  part  of  the  appellant  it  was 
contended  that  the  said  closet  was  not  a 
water-closet  within  the  meaning  of  the 
South  Essex  Waterworks  Company's  Acts, 
and  the  Acts  incorporated  therewith,  or  if  it 
was  such  a  i^ater-closet,  the  same  not  being 
used  as  such,  a  charge  of  5s.  per  annum  or 
Is.  3d.  a  quarter  could  not  legally  be  made 
by  the  respondents  in  respect  of  it. 

16.  On  the  part  of  the  respondents  the 
contrary  was  contended. 

17.  Tlie  South  Essex  Waterworks  Com- 
pany's Acts  of  1861  and  1882  were  referred 
to. 

18.  We  were  of  opinion  that  the  said 
closet  was  a  water-closet  within  the  mean- 
ing of  the  said  Acts  of  Parliament,  and  that 
the  appellant  was  legally  and  properly 
charged  as  above  mentioned  in  respect 
thereof,  and  we  ordered  the  appellant  to  pay 
to  the  respondent  the  said  sum  of  lOs.  lOd. 
and  costs  as  aforesaid. 

.  19.  The  Question  for  the  opinion  of  the 
court  is,  wnether  our  said  order  or  deter- 
mination was  right  in  point  of  law. 

Frederick  Pbtre. 

Wm.  Arrow. 

J.  J.  Crowe. 

Section  32  of  the  South  Essex  Water- 
works Act,  1861,  runs  :  "  A  supply  of  water 
for  domestic  purposes  shall  include  a  supply 
for  one  water-closet.    .    .    ." 

Section  33  provides  :  "  The  company  may 
charge  in  any  one  year  ...  in  respect 
of  every  water-closet  beyond  the  first 
...  m  or  belonging  to  any  private 
dwelling-house  the  sum  of  5«." 

L.  M.  Richards  for  the  appellant.— The 
question  is,  whether  a  structure  built  in  a 
garden  and  connected  with  a  sewer  is  a 
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BoBBRTd  V,  South  Essex  Waterworks 
Company. 

water-closet  within  s.  33  of  the  Act  of  1861, 
if  no  water  is  laid  on  for  flushing  purposes. 
Whatever  form  of  closet  this  may  oe,  it 
is  not  a  water-closet  if  there  is  no  water.  A 
water-closet  means  a  closet  in  which  water 
is  used  as  distinguished  from  an  earth- 
closet  in  which  earth  is  used  and  a  privy  in 
which  neither  is  used.  If  it  were  not  so, 
a  water  company  with  a  section  in  their 
Act  of  this  character  could  cut  off  the  water 
supply,  and  still  charge  the  water  rate 
under  the  section. 

Barnard  Lailey  for  the  respondents.—- 
The  learned  counsel  for  the  appellant  wishes 
to  read  into  the  section  some  such  words  as 
"  to  which  the  companVs  water  is  laid  on." 
That  is  not  what  the  Act  says.  I  contend 
that  the  water-closet  in  the  section  is  one 
designed  for  use  with  water,  as  distinguished 
from  an  earth-closet  which  is  designed  for 
use  with  earth,  and  a  privy  which  is 
not  designed  for  the  use  of  either.  If  so, 
this  closet  was  a  water-closet,  as  in  s.  12  of 
the  case  it  is  described  as  *^a  closet  con- 
nected with  the  draina^  system  of  the  said 
premises  and  the  public  sewer,  and  so  con- 
structed as  to  rec^uire  flushing  with  water 
when  used,"  and  m  s.  13  of  the  case  it  is 
stated  that  the  closet  "  does  not  appear  to 
have  been  recently  used  as  a  closet,  but 
was  capable  of  being  so  used,  and  if  so  used, 
it  would  have  been  necessarv  to  have  flushea 
the  same  vnth  water."  The  definition  in 
Ogilvie's  Dictionary  is  "a  privy  having  a 
contrivance  for  carrying  off  the  dischar^ 
by  means  of  water  through  a  waste  pii>e 
below,"  and  in  the  Century  Dictionary,  is 
"a  privy  having  some  contrivance  for 
carrying  off  the  discharges  through  a  waste 
pipe  below  by  the  agency  of  water,"  and 
these  definitions  support  mv  contention. 
If  the  evidence  showed  that  this  closet  was 
habitually  flushed  from  a  can  kept  for  the 
purpose,  it  could  not  be  disputed  that 
the  closet  was  a  water-closet,  although  no 
water  were  laid  on  ;  for  there  was  no  other 
water  supply  on  the  premises.  If  the 
appellantrs  contention  is  upheld,  the  respon- 
dents will  be  put  to  the  proof  in  each 
disputed  case  tnat  water  was  laid  on,  or,  in 
fact,  used,  and  great  inconvenience  will 
result.  Tne  respondents  can  easily  ascer- 
tain whether  tnere  is  a  closet  on  the 
E remises  designed  for  use  with  water,  but 
ow  can  they  ascertain  whether  water  has, 
in  fact,  been  used  from  a  vessel.  The 
cloeet  is  there,  ready  for  the  use  of  anybody 
with  or  without  the  owner's  knowledge  who 
may  draw  water  from  the  company's  system 
for  the  purpose  of  flushing  the  closet 
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The  appellant  was  not  called  upon  to 
reply. 

Lord  Alverstone,  L.C.J.— I  think  the 
appellant  is  entitled  to  succeed.  It  is  stated 
in  paragraph  12  of  the  case,  that  the  outside 
water-closet  was  connected  with  the  drain- 
age system  of  the  premises  and  the  sewer 
of  the  district  council,  and  that  it  would 
require  flushing  when  used.  Para^ph  13 
shows  that  no  water  supply  was  laid  on  to 
the  closet,  and  that  no  nushing  apparatus 
was  provided  ;  that  no  water  was  supplied 
by  the  respondents ;  that  it  had  not  recently 
been  used  as  a  closet,  but  that  it  was 
capable  of  being  so  used ;  that  if  it  were 
used  water  would  have  been  necessary  to 
flush  it;  and,  lastly,  that  its  present  use 
was  that  of  a  tool-house.  In  my  opinion  a 
water-closet  is  primd  facie  incomplete  until 
water  has  been  laid  on,  and  that  it  was 
intended  that  a  water-closet  to  be  charged 
must  have  water  laid  on.  Section  32  of  the 
Act  clearly  contemplates  a  closet  to  which 
water  is  laid  on.  Then  comes  section  33 
of  the  Act,  which  states  that  the  company 
miUra  a  charge  of  6$,  per  annum  "  for  every 
water-closet  oeyond  the  first."  Looking  at 
sections  31  to  34  it  appears  clear  that  primd 
fa/ne  a  closet  to  be  cnarged  must  have  water 
laid  on.  There  being  no  evidence  here  that 
any  water  was  laid  on,  I  think  the  decision  of 
the  learned  magistrates  was  wrong.  The  com- 
pany might  be  entitled  to  make  some  charge, 
if  water  was  supplied  from  a  pail,  but  it 
would  not  be  the  statutory  charge  under  the 
section  unless  a  water  supply  was  laid  on. 

Wills  and  Channell,  J  J.,  concurred. 
Appeal  allowed. 

Solicitors  for  the  appellant :  E.,  F.  and  H. 
Landon. 

Solicitors  for  the  respondents  :  Devon- 
shire, Monkland  k  Co. 
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JiUi/  8,  1903. 
Owner  v.  Hooper. 

Truck  Acts — Wages — Deduction  from  waces 
for  insurance  of  employer's  liability  for 
injury  to  workmen— Payment  other- 
wise than  in  current  coin — Truck  Act, 
1831  (1  &  2  Will.  4,  c.  37),  s.  3. 

The  respondent,  an  employer  of  labour,  paid 
his  work-people  fortnightly  infvlt^  hut 
at  the  time  of  the  paymjent  a  slip  of 
paper  was  haiided  to  each  workman,  on 
which  was  written  a  sum  of  money  equal 
to  2d.  in  the  £  on  the  amount  of  wages 
paid,and  thereupon  the  worhnan  handed 
such  sum  back  to  the  respondents 
cashier.  The  sum  was  to  provide  for  the 
premiums  paid  by  the  respondent  to 
insure  his  own  liability  for  injury 
caused  to  the  work-people,  under  the 
Worhnien^s  Compensation  Act,  1897,  but 
the  amount  so  paid  by  the  workman  tvas 
in  excess  of  the  premiwms  paid  by  the 
Tnaster, 

Held,  that  the  respondent  had  not  made  to 
any  of  his  work-people  a  payment  in 
respect  of  wages,  otherwise  than  in  the 
current  coin  of  the  realm  contrary  to 
«.  3  of  the  Truck  Act,  1831. 

Case  stated  by  the  justices  in  and  for 
the  county  of  Gloucester. 

At  a  court  of  summary  jurisdiction  held 
at  Stroud,  in  the  county  of  Gloucester, 
on  March  27th.  1903,  the  appellant 
appeared  before  the  justices  to  support 
a  summons,  issued  upon  the  information  and 
complaint  of  the  appellant,  against  the 
respondent  in  respect  of  an  alleged  offence 
committed  cu^inst  s.  3  of  the  Truck  Act, 
1831  (1  &  2  Will.  4,  c.  37). 

The  information  stated  that  Samuel 
Bichard  Hooper,  of  Griffins  Mill,  Thrupp, 
in  the  county  of  Gloucester,  being  the 
employer  of  one  George  Gardener,  a 
workman,  did  on  February  7th.  1903. 
unlawfully  make  a  payment  declared  illegal 
hy  the  Truck  Act,  1831,  that  is  to  say,  did 
fail  to  pay  to  the  said  George  Gardener  in 
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current  coin  of  this  realm  the  entire  amount 
of  wages  earned  by  him  in  respect  of  certain 
labour  done  by  him  contrary  to  the  statute 
in  that  case  made  and  provided. 

The  following  facts  were  proved:  The 
appellant  is  one  of  His  Majesty's  In- 
spectors of  Factories.  ^  ; 

The  respondent  is  a  walking  stick  and 
umbrella  handle  manufacturer,  carryingon 
business  at  Griffins  Mill  near  Stroua.  For 
several  years  past,  and  from  or  soon  after 
the  time  when  the  Workmen's  Compensa- 
tion Act,  1897,  came  into  operation,  it  has 
been  the  practice  of  the  respondent  to  pay 
his  work-people  fortnightly  in  full,  but  at 
the  time  of  such  payment  a  slip  of 
paper  has  been  handed  to  each  workman  on 
which  had  been  written  a  sum  of  money, 
equal  to  2d,  in  the  £  on  the  amount  of  wages 
so  paid.  The  workman  thereupon  handfod 
the  sum  noted  on  the  slip  of  paper  to  the 
cashier -of  the  respondent. 

It  was  proved  that  the  work-people 
understood  that  this  payment  to  the  re- 
spondent was  to  provide  for  insurance 
against  accidents  paid  by  him  under  the 
Workmen's  Compensation  Act,  1897. 

It  appeared  that  about  thirty-one  work- 
people were  employed  at  the  factory,  and 
that  the  annual  premiums  paid  under  the 
respondent's  policy  was  £11  58.  on  an 
estunated  wage  insurance  at  £2,600. 
The  respondent  therefore  made  a  profit 
on  the  pavments  made  by  the  work-people 
because  the  rate  paid  by  him  was  98.  per 
£166  of  the  wages  paid  by  the  firm  whereas 
he  received  from  the  ^ork-people  168.  M,  per 
£166  of  the  wages  paid. 

A  former  manager  of  the  respondents 
stated  that  he,  acting  upon  instructions  of 
defendant,  had  always  paid  the  work-people 
in  full,  and  they  handed  back  the  insurance 
money,  and  that  he  had  always  explained 
the  practice  verbally  to  the  work-people 
when  they  were  first  employed,  and  they 
assented  to  the  payment. 

A  workman  named  George  Gardener,  who 
was  called  as  a  witn&ss  by  the  appellant, 

!)roved  that  on  Februaiy  7tn,  1903 
the  date  mentioned  in  the  said  information) 
he  received  £2  bs,  for  wages,  and  at  the 
same  time  a  slip  of  paper  on  which  was 
written  4^^,  anci  this  sum  he  paid  to  the 
cashier.  He  stated  that  he  knew  this  was 
for  insurance,  but  he  did  not  know  whether 
he  was  bound  to  pay  it  or  not. 

It  was  contenaed  by  the  appellant  that 
an  offence  against  the  Truck  Act,  1831, 
s.  3,  had  been  committed  and  that  the  pro- 
ceeding of  the  respondent  was  a  mere 
colourable  evasion  of  the  Act. 
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We  were  of  opinion  that  the  payment 
of  the  sam  of  4^.  to  the  respondent  did  not 
come  within  the  meaning  ot  the  Truck  Act., 
1831,  and  that  although  it  might  be  an 
illegal  deduction  by  the  respondent,  or  the 
receipt  of  a  pajrment  by  him  within  s.  3  of 
the  Truck  Act,  1896,  as  to  which  we  were 
not  called  u{)on  to  express  an  opinion,  it 
did  not  constitute  a  payment  of  a  part  of 
the  wages  due  otherwise  than  in  coin  of 
the  realm  under  s.  3.  of  the  Truck  Act,  1831; 
we  therefore  dismissed  the  said  information. 

The  grounds  of  our  said  determination 
were  that  the  workmen  got  no  possible 
reciprocal  benefit  from  such  a  deduction  or 
repayment,  as  the  application  of  the  repay- 
ment by  the  respondent  for  purposes  of 
insurance  did  not  in  any  way  anect  the 
workman's  right  to  compensation  in  case  of 
accident,  the  liability  to  compensate  being 
cast  on  the  employer  by  law.  It  did  not 
therefore  constitute  a  "payment"  either 
in  current  coin  of  the  realm  or  other- 
wise. 

We  were  of  opinion  that  the  essential 
elements  of  a  "payment"  within  the  intent 
and  meaning  or  mischief  of  the  Truck  Act, 
1831,  were  absent  in  the  transaction  on 
which  the  information  was  granted. 

The  question  of  law  for  the  opinion 
of  the  court  is  whether  from  the  facts  our 
determination  was  ri^ht  or  not,  and  if  not 
what  should  be  done  m  the  premises. 

TheTruck  Act,  1831  (1  &2Will.  4,c.37),s.3, 
provides :  "  The  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer  .  .  . 
in  respect  of  any  labour  by  him  done,  .  .  . 
shall  be  actually  paid  to  such  artificer  in  the 
current  coin  of  this  realm  and  not  other- 
wise ;  and  every  payment  made  to  any  such 
artificer  by  his  employer,  of  or  in  respect  of 
any  such  wages,  by  the  delivering  to  nim  of 
goods,  or  otherwise  than  in  the  current  coin 
aforesaid,  except  as  hereinafter  mentioned, 
shall  be  and  is  hereby  declared  illegal,  null 
and  void." 

H,  Sutton,  for  the  appellant.— On  the 
facts  as  stated  by  the  magistrates  the  re- 
spondent has  not  paid  the  amount  of  wages 
earned  or  payable  to  any  artificer  in  respect 
of  any  labour  done  by  him  in  current  coin 
of  the  realm,  as  he  was  bound  to  do  under 
s.  3  of  the  Truck  Act,  1831.  [Lord 
Alverstone,  C.J,— Have  you  any  case  to 
show  that  a  short  payment  as  in  this  case 
is  an  offence  under  s.  3?]  The  case  of 
Gould  V.  Haynes  (1889),  54  J.  P.  405 ;  59 
L.  J.  M.  C.  9,  IS  in  favour  of  the  appellant's 
contention,  as  in  that  case  the  wages  were 
paid  in  full  with  the  understanding  that  a 
certain  portion  was  to  be  repaid.     Even 
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if  the  deductions  were  allowed,  being  in 
excess  of  the  premiums  paid  by  the  master 
they  would  be  illegal  under  s.  23. 

The  respondent  did  not  appear  and  was 
not  represented. 

Lord  Alverstone,  C.J.— I  think  in  this 
case  the  magistrates  have  taken  the  correct 
view.  As  tne  case  is  stated  it  looks  as 
though  the  workmen  had  a  remedy  for  the 
balance.  We  do  not  know  whetner  they 
have  a  remedy  or  not ;  but  whether  they  have 
a  remedy  or  not  we  do  not  think  that  this 
is  a  payment  otherwise  than  a  payment  in 
money,  so  as  to  make  the  receipt  of  the  4^0?. 
or  other  fraction  of  a  pound  an  offence  with- 
in the  Truck  Act.  I  think,  therefore,  the 
magistrates  were  right. 

Wills,  J.— I  think  so  too.  I  think  if 
this  had  been  paid  in  discharge  of  a  legal 
obligation  by  the  workmen  to  the  employer 
there  would  nave  been  much  more  substance 
in  Mr.  SuttorCs  contention,  but  it  is  really 
paid  in  discharge  of  a  nominal  obligation, 
which  is  no  real  obligation.  Therefore  it  is 
a  payment  in  current  coin,  but  it  is  a  deduc- 
tion which  the  man  was  not  authorised  to 
make. 

Channell,  J. — I  am  of  the  same  opinion. 
It  either  has  not  been  psdd  at  all  or  it  has 
been  properly  paid,  according  to  whether 
this  arrangement  was  absolutely  a  binding 
bargain  or  not. 

Appeal  dumiMcd, 

Solicitor  for  the  appellant :  Solicitor  to 
the  Treasury. 


MAGISTERIAL   CASES. 


West    Riding    op   Yorkshire    Rivers 
Board  v.  Rawsons. 
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July  9,  1903. 

West  Riding  of  Yorkshire  Rivers 
Board  v.  Rawsons. 

Public  Health — River  pollution— Cleaning 
out  mill  dam — Passmg  into  river  solid 
matter  in  suspension  m  water — Offence 
— West  Riding  of  Yorkshire  Rivera  Act, 
1894  (57  &  58  Vict.  c.  clxvi.),  ss.  3,  5. 

The  respondents  were  the  owners  and 
occupiers  of  a  mill  situated  on  the  bank 
of  a  river  in  the  appellants'  district. 
Adjoining  the  mill  was  a  large  dam  fed 
by  a  gait  from  the  river  and  a  tributary 
stream,  and  hamng  an  outlet  at  the 
other  end  into  a  lower  part  of  the  river. 
The  sewage  from  some  400  h>ou,ses,  be- 
sides the  treated  trade  ^uent  of  six 
millsj  entered  the  river  aiove  the  dam. 
Owing  to  the  toaters  being  impounded 
in  the  dam  a  deposit  of  mud  and  sludge 
had  formed  in  the  ba^in  of  the  dam. 
The  respondents  in  order  to  get  rid  of 
such  mild,  sludge  and  deposit,  opened  the 
sluice  at  the  outlet  of  the  dam,  turned 
the  whole  of  the  vxiters  of  the  river 
through  the  dam,  while  Toen  unth  spades 
conveyed  and  scraped  the  mud,  sludge 
and  deposit  into  the  current  so  mooe 
when  it  was  carried  in  suspension 
through  the  mitlet,  making  the  river 
muddy  and  unfit  for  any  purjx>se. 

Held,  that  the  respondents  had  committed 
no  offence  tmder  s,bofthe  West  Biding 
of  Yorkshire  Rivers  Act,  1894. 

Case  stated  by  justices  in  and  for  the 
West  Riding  of  Yorks. 

At  a  court  of  summary  jurisdiction  in  the 
petty  sessional  division  of  West  Morley,  an 
information  was  preferred  a^inst  the  re- 
spondent for  unlawfully  causing  on  August 
16th,  1902^  to  be  put  into  a  certam  river  with- 
in the  jurisdiction  of  the  appellants,  called 
the  Ryburn,  the  mud,  sludge  and  deposit  in 
a  certain  mill  dam,  called  the  Thorpe  Mill 
dam,  contrary  to  s.  5  of  the  West  Riding  of 
Yorkshire  Rivers  Act,  1894;  and  also  a 
second  information  for  knowingly  permit- 
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ting  on  the  said  August  16th,  to  be  carried 
into  the  river  such  mud,  sludge  and  deposit 
contrary  to  the  said  section  of  the  said  Act. 

The  facts  proved  or  admitted  before  us  at 
the  hearing  were  as  follows  : 

At  the  date  of  the  offence  alleged  in  the 
said  information  the  respondents  were  the 
owners  and  occupiers  of  Thorpe  Mill  and 
dam  and  carried  on  there  the  business  of 
woollen  manufacturers.  The  said  mill  estate 
is  situate  on  the  left-hand  bank  of  the 
Ryburn,  which  is  a  river  or  stream  within 
the  jurisdiction  of  the  appellants,  at  a  point 
six  miles  from  its  source  and  about  two  miles 
from  its  junction  with  the  river  Calder. 
Adjoining  the  said  mill  is  a  large  dam  of  over 
an  acre  in  extent,  forming  part  of  the  mill 
premises  and  belonging  to  the  respondents, 
which  is  used  by  the  respondents  for  the 

Surposes  of  their  said  business.  The  said 
am  is  fed  bv  a  goit,  which  runs  from  the 
said  river  Ry  ourn,  and  carries  to  the  dam  the 
water  of  the  said  river  and  also  pure  water 
from  springs  along  the  course  of  the  goit,  and 
partly  by  a  very  rapid  flowing  tributary 
stream  which  joins  the  said  goit  at  the  point 
where  it  flows  into  the  said  dam  and  which 
is  known  as  the  Lumb  Cylough.  The  said 
dam  has  an  outlet  at  the  opposite  end 
thereof  into  a  lower  portion  or  the  said 
river  at  point  marked  on  the  plan. 

Above  the  respondents'  mill  on  the  same 
river,  and  within  a  few  miles  of  the  respond- 
ents', are  six  mills,  where,  after  treatment, 
polluting  trade  effluent  is  turned  into  the 
river  Ryburn,  and  in  addition  the  sewage 
from  between  300  and  400  houses  near  the ' 
said  mill,  within  the  sanitary  districts  of 
Saylandj  Rishworth  and  BarKisland,  which 
are  withm  the  jurisdiction  of  the  appellants, 
goes  into  the  said  river  without  any  treat- 
ment whatever.  The  tributary  Lumb 
Clough  also  receives  trade  effluents  from 
one  mill  and  the  sewage  from  about  130 
houses,  which  passes  quite  untreated  into 
the  waters  at  a  point  about  half  a  mile 
above  the  respondents'  mills.  The  appellants' 
witnesses  stated  that  the  river  Ryburn  is 
usually  a  fairly  natural  stream,  flowing  in  a 
bed  of  clean  natural  silt. 

Prior  to  August  16th,  1902,  a  quantity  of 
mud,  sludse  and  deposit  had  formed  in  the 
basin  of  the  said  dam,  to  a  depth  of  about 
two  feet  in  the  centre  thereof,  by  reason 
solely  of  the  waters  of  the  said  nver  and 
tributary  being  arrested  by  and  impounded 
in  the  said  dam.  The  deposit  of  the  said 
mud  and  sludge  was  caused  by  the  act 
of  the  respondents  in  impounding  and 
keeping  impounded  the  said  waters  m  the 
said   oam  and  not  by  the   discharge   by 
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them  into  the  said  dam  of  any  effluent 
or  any  polluting  matter,  solid  or  otherwise. 
On  August  16th,  1902,  the  respondents, 
with  a  view  to  getting  rid  of  the  said 
mud,  sludge  and  deposit,  opened  the  sluice 
at  the  said  outlet  of  the  said  dam  and 
turned  the  whole  of  the  waters  of  the  said 
river  passing  through  the  said  goit  and  the 
tributary  stream  through  the  said  dam,whilst 
eight  or  ten  men,  acting  under  their  direc- 
tions, with  spades  conveyed  and  scraped  the 
said  mud,  sludge  and  deposit  into  the 
current  so  formed  as  it  flowed  through  to 
the  said  outlet,  which  is  about  four  feet 
wide  by  three  feet  deep.  By  reason  of  such 
operations  such  mud,  sludge  and  deposit 
became  admixed  with  the  current  of  water 
as  it  passed  through  the  dam  and  was 
carried  in  suspension  through  the  said  out- 
let, so  rendenng  the  river  Rybum  muddv, 
dark  and  turbid  for  a  distance  of  about  half 
a  mile  below  the  said  mill  and  unfit  for  any 
purposes  the  api>e]lants'  witnesses  knew  of. 
There  was  no  evidence  oflFered  on  behalf  of 
the  appellants  of  the  effect  of  this  on  the 
bed  of  the  river,  or  of  any  deposit  being 
formed  thereby  on  the  bed  of  the  river 
below  the  dam,  or  as  to  the  length  of  time 
the  discolouration  or  other  effect  upon  the 
water  of  the  said  river  continued,  and  no 
sample  of  the  river  water  was  taken  except 
just  at  the  said  outlet. 

A  sample  of  the  said  waters  as  they 
flowed  into  the  said  mill  dam  was  taken 
pn  behalf  of  the  appellants  on  said 
August  16th,  and  subsequently  analysed. 
The  analysis  showed  and  the  respondents 
admitted  it  to  be  a  fair  specimen  of  river 
water.  Such  sample  was  taken  on  a  Satur- 
day afternoon,  in  holiday  time,  when  it  was 
admitted  by  the  appellants  that  the  mills 
higher  up  the  river  might  have  stopped 
working  and  be  filling  their  dams.  The 
river  Rybum,  about  the  said  goit,  was  below 
normal  in  its  flow.  A  sample  was  also 
taken  during  the  said  sludging  operations 
of  the  waters  at  the  said  outlet  and  subse- 
quently analysed.  The  analysis  showed 
such  waters  to  be  grossly  polluted,  and 
that  the  solid  matter  in  such  waters 
slightly  exceeded  356  parts  per  100,000, 
and  that  the  effluent  at  the  outlet  from 
the  dam  into  the  river  consisted  of  slightly 
over  99i  per  cent,  of  liquids  and  less 
than  half  per  cent,  of  solids  in  suspension. 
A  sample  was  also  taken  on  tne  said 
August  16th,  1902,  of  the  said  mud,  sludge 
and  deposit  in  the  dam,  and  subsequently 
analysed.  Evidence  was  given  by  the 
appellants  that  the  analysis  snowed  it  to  be 
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a  solid  substance  of  a  grossly  polluting 
character  and  such  as  to  pollute  the  waters 
of  any  ordinary  river  into  which  it  might  be 
put  or  cast,  and  that  it  contained  eight  or 
nine  times  as  much  organic  matter  and  five 
times  as  much  organic  nitrogen  as  is  formed 
in  any  ordinary  soil,  due  entirely  to  the 
presence  in  the  said  water  of  sewage  and 
manufacturing  effluents  and  natural  im- 
purities. 

It  was  admitted  by  the  appellants  that  it 
was  necessary  to  clean  out  the  said  dam, 
but  it  was  stated  by  two  witnesses,  called  by 
the  appellants,  that  the  said  mud,  sludge  and 
deposit  might  have  been  removed  from  the 
said  dam  by  means  of  barrows  without  re- 
course to  the  methods  pursued  by  the 
respondents,  and  that  this  course  was  fre- 
quently adopted  in  other  parts  of  the 
Riding,  but  the  said  dam  is  fifteen  to 
twenty  feet  deep  at  the  larger  end,  and  two 
feet  deep  at  the  smaller  end.  The  method 
adopted  of  cleaning  the  dam  on  the  said 
August  16th  was  that  which  had  always 
previously  been  adopted  by  the  respondents. 
At  the  shallow  end  the  respondents  have 
always  removed  the  deposit  by  barrows,  to 
he  sold  to  plasterers  and  other  people  as  a 
valuable  property. 

The  respondents  contended  that  on  the 
foregoing  tacts  there  was  no  evidence  that 
the  respondents  had  committed  any  offence 
against  the  provisions  of  the  said  section  on 
the  grounds  (1)  that  s.  5  of  the  Act  under 
which  proceedings  were  taken  only  related 
to  the  putting  or  placing,  or  permitting  to  be 
put,  into  any  river  or  stream  of  solid  matters, 
and  that  solid  matter  by  s.  3  (1)  of  the  said 
Act  does  not  include  particles  of  matter  in 
suspension  in  water.  That,  on  the  evidence, 
any  matter  which  was  put  or  caused  to  be 
put  by  the  respondents  into  the  said  river 
in  cleansing  out  the  said  dam  was  matter  in 
suspension  in  water,  and  being  in  the  pro- 
portion of  99^  per  cent,  liquid,  and  less  tnan 
half  per  cent,  of  solids  in  suspension,  was 
not  solid  matter  within  the  meaning  of  the 
Act,  and  that  by  s.  3  (2)  innocuous  dis- 
colouration which  was  esteblished  by  the 
evidence  is  not  pollution  ;  (2)  that  the  re- 
spondents were  within  the  protection 
afforded  by  sub-s.  (3)  of  s.  6  of  the  Act ;  and 
(3)  that  tne  respondents  were  within  the 
protection  afforded  by  sub-s.  (1)  of  s.  6  of 
the  Act.  In  support  of  such  contentions 
the  respondents  relied  upon  the  decision  in 
the  Eive7'  Rihhle  Joint  Committee  v.  Hal  It- 
welly\lS99l2  Q.  B.  385;  63  J.  P.  708; 
and  West  itiding  of  Yorks  Rivers  Boatrt  v. 
Goldthorpe  and  Hinchclife^  decided  by  the 
Divisional  Court  on  June  7th,  1898,  and  con- 
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tended   that   the   latter    decision    was   a 
decision  upon  precisely  similar  facts. 

On  behalf  of  the  ap^jellants  it  was  con- 
tended that  the  foregoing  facts  showed  an 
offence  to  have  been  committed  by  the 
respondents  against  the  said  section  of  the 
said  Act  and  the  appellants  farther  con- 
tended that  the  case  did  not  come  within 
the  protection  afforded  by  either  of  the  said 
sections,  and  that  the  matters  put  into  the 
stream  were  solid  matters,  and  not  solids  in 
suspension. 

The  majority  of  us  were  of  opinion  that 
there  was  no  evidence  on  the  foregoing 
facts  of  an  offence  against  the  provisions  of 
s.  5  of  the  Act,  and  accordingly  on  the  said 
March  14th,  1903,  we  dismissed  the  said 
informations.  The  question  for  the  opinion 
of  the  court  is  whether  or  not  we  were  right 
in  so  doing. 

John  E.  Shaw. 

G.  F.  Firth. 

F.  E.  Wayman. 

J.  Walker  Stkes. 

The  West  Riding  of  Yorkshire  Rivers 
Act,  1894  (67  <k  58  Vict.  c.  clxyi.)  s.  3,  enacts 
that:  "Solid  matter  does  not  include 
particles  of  matter  in  suspension." 

Section  6.  "  Every  person  who  (a)  puts  or 
throws  or  causes  to  be  put  or  thrown  or  to 
fall ;  or  (b)  knowingljr  permits  to  be  put  or 
to  fall  or  to  be  carried :  or  (c)  causes  or 
knowingly  permits  to  be  put  in  such  a 
position  as  to  be  liable  to  fall  or  to  be 
carried  into  any  river  or  stream  within  the 
jurisdiction  of  the  rivers  board  ....  anv 
rubbish  or  any  deposit  in  a  reservoir,  mill 
dam,  water  lodge,  or  pond,  or  any  sludge  or 
anj^  solid  sewage  matter  ....  or  any 
solid  matter  shall  be  deemed  to  have  com- 
mitted an  offence  against  this  Act." 

DancktoertSy  K.C.  (with  him,  Elli»on\  for 
the  appellants.— The  respondents  ought  to 
have  oeen  convicted  of  an  offence  under  s.  6 
of  the  Act.  It  was  "solid  matter"  that 
they  put  into  the  river ;  solid  matter,  no 
doubt,  which  originally  came  from  the  river, 
and  had  been  deposited  in  their  mill  dam, 
but  none  the  less  "  solid  matter  "  within  the 
Act.  This  case  ought  to  be  distinguished 
from  We$t  Riding  of  Yorkshire  Rivers 
Board  v.  Goldthorpe^  The  Times.  June 
7th,  1898.  In  the  case  of  River  Ribble  Joint 
Committee  v.  Halliwell,  [1899]  2  Q.  B.  386  ; 
63  J.  P.  708,  the  Act  was  different  in  tenns 
from  the  present  Act ;  the  Act  there  forbids 
"putrid  solid  matter"  being  put  into 
the   river.     The  judgment   of    Vauohan 
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Williams,    L.J.,   is    in    the    appellants 
favour. 

Fickfordy  K.C.  (with  "him,  R.  ff.  Shep- 
herd and  G,  P.  WcUker), — The  respondents 
here  have  put  nothing  into  the  river  that 
was  not  there  before.  Section  5  deals  with 
solid  matter  only  ;  this  is  matter  in  sus- 
pension. It  can  never  have  been  intended 
that  the  dams  acting  as  catch-pits  should 
purify  the  stream  at  the  expense  of  the  mill 
owners.  The  principle  of  River  Ribble 
Joint  Committee  v.  Hatliwell,  supra,  applies, 
and  the  decision  of  the  justices  was  correct. 

Banckwerts,  K.C.,  in  reply. 

Lord  Alverstone,  C.J.— In  this  case  it 
has  verv  naturally  been  attempted  to  dis- 
tinguish the  principle  upon  which  the  case 
has  to  be  considered  from  the  principle  of 
the  case  in  the  Court  of  Appeal,  upon  the 
ground  that  the  lan^^uage  of  this  Act  is  more 
specific,  and  prohibits  the  sending  into  the 
nver — into  the  stream— stuff  which,  in  fact, 
has  got  there  somehow  or  other.  That 
agreement  is  based  upon  the  fact  that  in 
s.  6  vou  find  :  "  Bricks,  stones,  gravel,  sand, 
earth,  mud,  soil,  ashes,  cinders,  or  clinkers, 
or  any  rubbish,  or  any  deposit,  in  a 
reservoir,  mill  dam,  water-lodge,  or  pond, 
or  any  sludge,"  and  then  it  goes  on,  "  or  any 
solid  sewage  matter."  Of  course  it  would 
have  been  quite  easy  to  legislate  that 
no  such  things  should  be  put  into  the 
river  at  all,  and  we  have  first  to  deal 
with  the  contention  mised  by  Mr.  Pickford 
that  this  s.  6  relates  to  solid  matter  only. 
I  confess  I  do  not  think  it  necessary  to 
decide  it,  and  I  do  not  go  as  far  as  that 
myself,  because  I  think  that  some  of  the 
matters  that  are  mentioned,  certainly  sludge 
or  deposit,  ma^  be  of  a  liquid  character,  but 
I  do  think  this,  that  the  section  generally 
points  to  things  which  would  come  under 
the  general  description  of  not  beins  liquid, 
although  I  do  not  know  that  I  shoiud  go  so 
far  as  saying  that  they  would  all  come 
under  the  description  of  oeing  solid  matter. 
Be  that  as  it  may,  I  think  that  in  order  to 
constitute  an  offence  the  stuff,  when  it  is 

Sut  into  the  stream,  must  come  within  the 
escriptions  enumerated  in  the  section,  and 
for  the  purposes  of  this  case  Mr.  Da^ckwerts 
contenas  that  what  was  sent  out  into  the 
stream  was  the  deposit  of  the  mill  dam  or 
was  sludge.  Now,  if  in  the  case  in  the 
Court  of  Appeal  the  stuff  that  was  sent  out 
had  not  oeen  at  anv  important  time 
"  putrid  solid  matter,"  I  think  the  distinc- 
tion drawn  by  Mr.  Danckwerts  would  have 
been  a  very  important  one,  but  looking  at 
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the  judgment  of  Lord  Russell,  C.J.,  and 
the  judgment  of  the  Master  of  the  Rolls, 
and  RiGBY,  L.J.,  I  think  they  certainly  con- 
sidered the  stuff  before  it  was  mixed  up  with 
water  at  all  was  "  putrid  solid  matter."  In 
one  of  the  judgments  it  is  pointed  out  that  it 
is  not  an  offence  to  have  "putrid  solid 
matter  "  in  the  reservoir.  The  offence  is  in 
sending  it  out  in  the  river,  and  I  cannot 
read  the  judgments  either  in  the  court  below 
or  in  the  Court  of  Appeal  apart  from  the 
particular  passage  upon  which  reliance  has 
been  placed  in  the  judgment  of  Vaughan 
Williams,  L. J.,  as  commg  to  the  conclusion 
that  the  stuff  was  not "  putrid  solid  matter  " 
before  it  was  stirred  up  and  sent  out. 
Therefore,  I  think  we  are  bound  for  the 
purposes  of  this  case  by  this  principle.  If 
you  have  to  look,  as  I  think  you  must  do, 
at  the  place  where  and  the  condition  in 
which  tne  stuff  is  put  into  the  river,  there 
was  a  prohibition  against  putting  "putrid 
solid  matter"  into  the  river,  and  it  was 
in  that  case  put  in  diluted  with  water, 
or  diluted  to  a  very  considerable  extent,  and 
yet  it  was  held  not  to  be  an  offence.  Now, 
applying  the  principle  of  that  case  to  this 
case,  you  find  here  an  express  prohibition 
a^inst  putting  sludge,  an  express  prohibi- 
tion a^mst  putting  deposit,  and  an  express 
prohibition  against  puttmg  solid  matter  into 
the  river,  ifow  I  tnink  tne  question  for  the 
consideration  of  the  magistrates  was,  was 
the  stuff  at  the  time  it  was  sent  out  fairly 
described  as  sludge  or  deposit  from  a 
reservoir^  or  I  will  even  go  further  than  that, 
and  call  it  diluted  sludge  or  diluted  deposit. 
I  think  if  the  facts  that  they  have  found 
were  really  that  it  was  nothing  more  than 
sludge  of  a  weaker  consistency,  but  still 
sludge,  a  deposit  of  a  less  solid  character 
than  it  was,  but  still  a  deposit,  they  ought 
to  have  convicted,  and  I  think  we  snoula  be 
justified  if  we  could  deal  with  the  facts  of 
this  case,  as  I  believe  we  can  in  dealing 
with  the  matter  from  that  point  of  view,  in 
raiding  their  finding  in  that  way.  I  must 
say  that  is  how  I  understand  the  case,  and 
I  think  thev  go  much  farther.  They 
obviously  had  the  point  clearly  before  them, 
because  it  was  contended  it  was  not  "  solid 
matter,"  and  it  must  have  been  argued  be- 
fore them  that  it  was  not  sludge,  and  was 
not  deposit,  for  they  say :  "  By  reason  of 
such  operations  such  mud,  sludge  and  de- 
posit became  admixed  with  the  current  of 
water  as  it  passed  through  the  dam,  and 
was  carried  in  suspension  through  the  said 
outlet."  Althougn  I  do  not  attach  much 
importance  to  the   analyses,  as  analyses, 
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when  I  find  that  the  quantity  of  solid  matter 
is  less  than  half  per  cent.,  it  is  said  to  be  only 
three  per  cent.,  but  is  less  or  about  half  per 
cent.,  it  seems  to  me  impossible  to  say  tnat 
the  magistrates  ought  to  have  held  that 
what  was  being  sent  out  was  sludge,  or  that 
what  was  being  sent  out  was  deposit.  We 
were  pressed  by  a  passage  in  the  judgment 
of  Vaughan  Williams,  L. J.,  in  which  he 
said  :  "  I  am  disposed  to  think  that  it  may 
be  that  if  the  effluent  condition  of  the 
matter  was  brought  about  simply  for  the 

Eurpose  of  conveying  matter  which  already 
ad  an  independent  existence  as  a  solid 
into  the  stream  the  proper  moment  of  time 
to  inquire  whether  the  matter  was  solid 
would  be  the  moment  of  tiie  commencement 
of  the  operation  of  flushing,  or  causing  the 
matter  to  flow  into  the  stream."  I  do  not 
quite  know  exactly  what  he  meant.  It 
seems  to  me  quite  impossible  to  hold  that 
is  a  judgment  binding  upon  us  in  the  face 
of  the  opinion  of  the  other  learned  judges 
who  gave  judgment,  that,  simply  because  it 
had  been  sludge  at  one  time,  and  had  been 
deposited  at  one  time,  it  still  continues  to 
be  so,  notwithstanding  the  condition  of 
dilution  in  which  it  is  borne  into  the  stream. 
As  I  have  said,  I  think  all  the  learned 
judges  thought  it  was  "putrid  solid 
matter  "  in  the  reservoir  in  that  case  before 
it  was  stirred  up  with  spades  and  washed 
out  with  water  m  the  way  which  has  been 
described.  I  think  I  ou^ht  to  say  that  I 
am  not  at  all  impressed  with  the  aripiment 
of  Mr.  Fickfora  that  there  is  not  in  this 
Act,  under  s.  6  (1),  anything  which  corre- 
sponds with  s.  17  of  the  Rivers  Pollution 
Act,  and  that  no  such  consequences  would 
follow,  as  were  held  to  follow  in  the  Eiver 
Ribbh  Case,  from  s.  17.  I  am  by  no 
means  satisfied  that  s.  6  (1),  in  referring 
to  maintaining  in  or  across  any  river  or 
stream  any  building,  bridge,  weir,  dam, 
sluice,  or  other  permanent  work,  exempts 
from  s.  5  a  case  like  this.  There  are 
lots  of  mill  dams  which  do  not  depend 
upon  a  mere  dam  across  the  stream,  but  are 
separate  excavations,  and  for  all  I  know 
that  sub-section  may  relate  to  entirely 
different  things.  Certainly  there  is  not 
involved  in  that  sub-section  any  of  what  I 
may  call  the  implied  possibilities  of  the 
reservoir  being  cleared  out  in  the  way  it  was 
cleared  out.  I  am  unable  to  differ  from  the 
magistrates.  I  think  they  have,  in  fact, 
found  that  what  was  sent  out  was  not 
sludge,  that  what  was  sent  out  was  not 
deposit,  and  that  what  was  sent  out  was 
solid  matter  which  was  held  in  suspnension, 
which  would  not  properly  be  described  as 
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any  one  of  the  things  prohibited  by  s.  5  of 
the  Act.  I  therefore  think  this  appeal 
must  be  dismissed. 

WiLLSj  J. — I  am  of  the  same  opinion.  I 
think  it  is  not  possible  to  draw  any  real  and 
substantial  distinction  between  the  prin- 
ciple of  this  case  and  the  principle  of 
JialliwdVs  Case  in  the  Court  of  Appeal.  In 
HcdliwelVs  Case  the  matter  arose  under  a 
prohibition  contained  in  s.  2  of  the  Rivers 
pollution  Prevention  Act,  1876,  and  there 
what  was  prohibited  from  being  carried  into 
the  river  or  thrown  into  the  river  was  putrid 
solid  sewage.  I  think  it  quite  manifest 
from  the  judgments  of  A.  L.  Smith,  L.J. 
and  RiGBV,  L. J.,  that  they  considered  there 
was  in  that  case  an  accumulation  of  solid 
putrid  sewage  before  the  water  was  dis- 
turbed at  the  bottom  of  the  reservoir.  They 
held  that  a  stirring  up  of  that,  and  diluting 
it  with  water,  and  bringing  it  into  a  state 
in  which  it  could  no  longer  be  said  that  it 
was  putrid  solid  sewage,  and  the  turning  it 
into  the  river  when  it  was  in  that  altered 
state,  was  not  a  breach  of  the  Act,  and  they 
held  the  time  and  place  at  which  to  look  at 
what  was  done  was  the  moment  of  the  stuff 
escaping  into  the  river.  Now,  it  seems  to 
me  it  is  quite  impossible  to  draw  any  sub- 
stantial distinction  between  that  and  the 
present  case.  Under  the  Act  applicable 
to  the  present  case  the  sludge  is  pro- 
hibited from  being  sent  out,  but,  by  reason 
of  what  has  been  done,  the  sludge  before 
anything  has  been  sent  out  has  ceased 
to  be  sludge,  or  has  been  converted  into 
a  very  mild  decoction.  There  is  only  half 
per  cent,  of  solid  matter  in  the  combined 
article,  which  consists  of  water  and  this  stuff 
in  suspension.  Nothing  turns  upon  the 
definition  of  solid  matter  not  including 
particles  of  matter  in  suspension,  because 
m  this  case  we  are  not  dealing  with  the  ex- 

Sression  "  solid  matter,'*  and  therefore  that 
oes  not  stand  in  the  way  of  the  appellants. 
Then  the  only  other  distinction  that  is 
sought  to  be  made  is  this  :  that  in  s  6 
certain  things  are  defined  which  it  is  said 
shall  not  fall  within  s.  5.  It  does  not  in  the 
least  follow  that  nothing  else,  except  what 
is  specified  there,  can  fall  short  of  being 
under  s.  5.  Also  by  s.  23  a  special  reserva- 
tion on  behalf  of  a  particular  reservoir  is 
relied  upon,  but  it  seems  to  me  unless  one 
knows  a  great  deal  more  about  the  circum- 
stances under  which  that  came  into  the  Act 
of  Parliament,  and  of  the  raservoir,  and  the 
stuff  that  was  thrown  in  there,  unless  one 
knows  a  great  deal  more  than  one  can  know 
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about  it  now,  that  it  is  impossible  to  argue 
upon  a  special  reservation  applicable  to  one 
particular  reservoir  that  the  Act  in  general 
IS  to  receive  any  different  construction  from 
the  kind  of  construction  which  is  put  upon 
the  Rivers  Pollution  Prevention  Act,  1876, 
in  HalliwdVs  Case,  It  is  true  that  in 
HcUliweWs  Case  there  was  also  s.  17  of  the 
Rivers  Pollution  Prevention  Act  to  be  relied 
upon,  and  I  am  told— I  have  not  seen— that 
my  judgment  in  the  court  below  rested 
principally  if  not  exclusively  upon  that  s.  17  ; 
but  that  matter  is  noticed  anddealt  with  bv 
the  Court  of  Appeal,  and  it  is  dealt  with 
quite  separately  from  the  other  part  of  the 
case.  The  first  part  of  the  decision  rests 
entirely  upon  that  which  I  have  already 
dealt  with,  and  all  that  is  said  in  effect  with 
re^rd  to  s.  17  is  that  there  is  an  additional 
point  there  which  does  not  happen  to  exist 
in  the  present  case.  But  that  does  not 
weaken  the  effect  of  the  principle  which  was 
laid  down  by  the  court,  which  is  applicable 
to  the  rest  of  the  enactment,  i  or  these 
reasons  I  am  of  the  same  opinion  as  has 
been  expressed  by  my  lord. 

Channbll,  J.— I  concur  in  this  judgment 
on  ihe  ground  that  the  point  upon  which  I 
should  otherwise  be  disposed  to  give  judg- 
ment for  the  appellant  appears  to,  have 
been  concluded  tne  other  way  by  a  majority 
of  two  lords  j  ustices  against  one.  I  personally 
should  agree  with  the  view  of  Vaughan 
Williams,  L.J.,  that  if  there  is  a  provision 
that  a  person  may  not  put  a  particular  sub- 
stance in  the  condition  in  which  it  then  is— 
in  the  case  before  him  "  putrid  solid  matter/' 
in  this  case  something  aifferent — if  there  is 
a  provision  that  he  may  not  put  that  into 
the  stream,  he  commits  a  breach  of  the 
statute  if  ne  purposely  converts  that  sub- 
stance into  matter  in  suspension  and  then 
puts  the  water  with  this  substance  in  sus- 
pension in  it  into  the  stream.  But  I  submit 
to  the  view,  although  I  have  doubted  it 
for  some  time,  that  the  other  lords  justices 
expressed  a  contrary  opinion  to  that.  If 
that  is  so,  I  think  one  ought  loyally  to 
follow  it,  for  I  cannot  say  that  there  is  any 
real  difference  in  the  words  of  this  section 
and  the  words  that  they  were  considering 
there  which  would  bring  about  any  different 
result.  Here  you  have  the  specific  thing 
in  question  deposited  in  a  reservoir  or  mill 
dam  dealt  with  in  this  section,  and  it  is 
forbidden  to  put  that  specific  thing  into  the 
stream.  This  substance  had  at  one  time 
beyond  all  doubt  been  deposited  in  the 
reservoir  or  mill  dam.  In  the  other  case 
there  was  the  substance  which  undoubtedly 
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at  one  time  had  been  "putrid  solid  matter/' 
It  had  been  converted  into  a  foul  liquid 
with  this  matter  in  suspension  in  it,  and  the 
majority  of  the  Court  of  Appeal  held  that 
that  was  not  an  offence  against  the  words 
which  seem  to  me  precisely  similar  to  these. 
Therefore,  the  view  I  otherwise  might  have 
taken,  and  the  view  I  think  Vaughan 
Williams,  L.J.,  in  that  case  took,  namely, 
that  the  intentional  converting  it  into  water 
with  the  matter  in  suspension  for  the  pur- 
pose and  object  of  rmtting  in  matter  which 
otherwise  you  could  not  directly  jjut  into 
the  stream,  would  be  an  offence  against  the 
section.  That  view  seems  not  to  have  been 
held  in  that  case,  and  I  think  one  ou^ht  to 
follow  loyally  the  view  taken  there  without 
drawing  the  very  fine  dbtinctions  which 
undoubtedly  one  could  draw  with  regard 
to  it. 

AppecU  dismissed. 

Solicitors  for  the  appellants :  Clement 
Williams  k  Co.,  for  Trevor  Edwards,  Wake- 
field. 

Solicitors  for  the  respondents :  Walker  and 
Rowe,  for  F.  Walker  <k  Son,  Beverley. 
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BusHELL  V.  Hammond. 

Licensing  Acts— Closing  of  back  entrance 
to  licensed  premises — "Alteration  of 
premises"  —  Jurisdiction  of  justices — 
Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
s.  11  (4). 

Justices  have  jurisdiction  under  the  Liceiu- 
ing  Act,  1902(2  Edw,  7,  c.  28),  s,  11  (4), 
to  order  the  closing  of  a  gate  leading 
into  the  hack  yard  of  licensed  jyemises, 
though  no  intoxicating  liquors  were 
consumed  at  such  back  entrance  or  in 
the  passage  leading  thereto. 

Case  stated  by  the  court  of  quarter  ses- 
sions for  the  eastern  division  of  the  county 
of  Kent. 
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The  following  facts  were  proved  or  ad- 
mitted : 

The  appellant  is  the  tenant  of  the 
"  Coach  and  Horses "  public-house,  in  the 
borough  of  Ramsgate,  and  was  on  February 
11th,  1903,  being  the  date  of  the  annual 
general  licensing  meeting  for  the  said 
borough,  the  holder  of  a  full  license  for  the 
sale  of  intoxicating  liauors  at  the  said 
public-house.  The  said  license,  unless  re- 
new^ at  the  said  annual  general  licensing 
meeting  or  an  adjournment  thereof,  would 
have  expired  upon  April  6th,  1903. 

The  appellant  applied  at  tne  said  annual 

general  licensing  meeting  for  a  renewal  to 
im  of  the  said  license,  and  on  the  said 
application  being  made  the  licensing  jus- 
tices required  a  plan  of  the  said  premises 
to  be  produced  before  them  and  deposited 
with  tneir  clerk,  pursuant  to  the  provisions 
of  the  Licensing  Act,  1902,  s.  11  (4).  A 
copy  of  the  saia  plan  is  annexed  to  and 
forms  part  of  this  case. 

At  tne  adjourned  general  licensing  meet- 
ing for  the  said  borough,  held  on  March 
9th,  1903,  the  said  licensing  justices  re- 
newed the  said  license  to  tne  appellant, 
and  on  renewing  the  same,  the  respon- 
dents, being  the  msgority  of  the  said  jus- 
tices, did  by  order  direct  that  the  appel- 
lant should  within  one  month  from  the 
date  of  the  said  order  cause  the  back 
entrance  to  Chapel  Passage,  marked 
'*  entrance  in  question "  on  the  said  plan, 
to  be  closed  by  a  substantial  gate,  with 
a  lock,  the  key  of  the  same  to  be  kept 
either  by  the  licensee  or  by  the  owners  of 
the  premises,  the  gate  not  to  be  opened 
except  for  the  purpose  of  delivering  beer, 
coals,  or  other  goods  where  necessary,  or 
for  private  use  by  the  tenant  or  his 
household  only,  and  that  all  lamps,  notices, 
or  boards  describing  this  entrance  as  a 
back  way  or  entrance  to  a  licensed  house 
should  be  removed,  and  an  undertaking 
given  to  the  Justices  that  the  entrance  in 
question  should  not  be  used  for  customers, 
but  only  in  the  manner  stated  above.  A 
copy  of  the  order  is  annexed  to  and  forms 
part  of  this  case. 

The  appellant  appealed  to  the  court  of 
quarter  sessions.  A  copy  of  the  notice  of 
appeal  is  annexed  to  and  forms  part  of 
tnis  case. 

On  the  hearing  of  the  said  appeal  it  was 
proved  before  us  that  intoxicating  liquor 
was  sold  and  consumed  in  that  part  of  the 
said  premises  which  is  marked  "bar,'' 
"  public  bar,**  "  private  bar,''  "bar  parlour," 
and  "club-room"  on  the  said  plan,  but 
that  no  intoxicating  liquor  was  sold  at  or 
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near  the  said  back  entrance  or  in  the  pas- 
sage leading  thereto,  or  on  any  part  of 
the  said  premises  other  than  the  part  so 
marked  as  aforesaid.  No  evidence  was 
given  that  any  intoxicating  liquors  sold 
on  the  premises  were  consumed  at  the 
back  entrance  or  in  the  passage  leading 
thereto,  or  on  any  part  of  the  said  premises 
other  tnan  the  part  so  marked  as  aforesaid, 
but  it  was  admitted  that  there  was  nothing 
to  prevent  such  consumption,  and  that  the 
said  back  entrance  and  passage  were  in 
fact  used  by  customers  for  the  purpose  of 
entering  and  leaving  the  premises. 

It  was  proved  before  us  that  it  entailed 
extra  work  on  the  police  to  exercise  the 
supervision  necessary  to  secure  the  proper 
conduct  of  the  business  carried  on  on  the 
premises  in  question  so  long  as  the  said 
oack  entrance  remained  unclosed. 

It  was  contended  by  the  appellant  that 
the  respondents  had  no  jurisdiction  to 
make  the  said  order  on  the  grounds 
that  (1)  the  closing  of  the  said  entrance 
in  the  manner  aforesaid  was  not  an  altera- 
tion within  the  meaning  of  the  said  Act, 
and  (2)  that  it  was  not  an  alteration  in 
that  part  of  the  premises  where  intoxi- 
cating liquor  is  sold  or  consumed. 

It  was  contended  for  the  respondents 
that  they  had  jurisdiction  to  make  the 
said  order. 

The  court  of  quarter  sessions  unani- 
mously held  that  the  order  appealed  from 
was  reasonable  if  it  was  withm  the  power 
of  the  justices  to  make  the  same,  ana  they 
held  by  a  majority  that  the  respondents 
had  jurisdiction  under  and  by  virtue  of  the 
said  Act  to  make  the  said  order,  and  then 
accordingly  dismissed  the  appeal  subject  to 
this  case. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether,  upon  the 
facts  stated,  the  respondents  had  jurisdic- 
tion to  make  the  saia  order. 

If  the  court  shall  be  of  opinion  that  the 
respondents  had  such  jurisdiction,  then  our 
order  dismissing  the  said  appeal  is  to  stand, 
but  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  appeal  is  to  be  allowed 
and  the  said  order  quashed. 

W.  L.  Selfe, 

Chairman. 

The  Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
s.  11  (4),  provides  that :  "  On  any  applica- 
tion lor  the  renewal  of  a  license  tor  the 
sale  by  retail  of  intoxicating  liquors  to  be 
consumed  on  the  premises,  the  licensing 
justices  may  require  a  plan  of  the  premises 
to  be  produced  oefore  them  and  to  be  de- 
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posited  with  their  clerk,  and,  on  renewing 
any  such  license,  they  may  by  order  direct 
that,  within  a  time  fixed  by  the  order,  such 
alterations  as  they  think  reasonably  neces- 
sary to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold 
or  consumed,  but  any  such  order  shall  be 
subject  to  an  appeal  to  a  court  of  quarter 
sessions,  as  provided  by  the  Alehouse  Act, 
1828,  and,  if  any  such  order  for  structural 
alteration  is  made  and  complied  with,  no 
further  requisition  for  the  structural  altera- 
tion of  the  premises  shall  be  made  within 
the  next  five  years.  If  the  licensed  person 
makes  default  in  complying  with  any  such 
order,  he  shall,  on  summary  conviction,  be 
liable  to  a  fine  not  exceeding  twenty 
shillings  for  every  day  during  which  the 
default  continues. 

Hohler,  for  the  appellant. — The  justices 
had  no  jurisdiction  to  make  the  oroer  they 
have  purported  to  make  in  this  case.  The 
section  of  the  statute  (the  Licensing  Act, 
1902  (2  Edw.  7,  c.  28),  s.  11  (4) ),  only  em- 
powers the  justices  to  deal  with  that  part 
of  the  premises  where  intoxicating  liquor  is 
sold  or  consumed.  It  was  proved  that  no 
intoxicating  liquor  was  sold  at  or  near  the 
back  entrance  or  in  the  passage  leading 
thereto,  and  therefore  the  justices  had  no 
power  to  order  any  alterations.  The  mere 
fact  that  extra  police  supervision  might  be 
necessary  is  not  enough. 

Dickens^  K.C.  (with  him  Weigall),  for  the 
respondents. — Licensed  premises  consist  of 
two  parts,  the  public  and  the  private  part, 
but  both  are  included  in  the  license.  Tnere 
is  nothing  to  hinder  the  licensee  in  this 
particular  case  from  selling  at  the  back 
entrance,  and  such  selling,  in  the  opinion  of 
the  iustices,  would  interfere  with  the  proper 
conduct  of  the  business.  They  are.  there- 
fore, to  make  the  order  they  have  done  in 
this  case. 

Lord  Alverstone,  C.J.-— In  this  case,  if 
we  were  to  accede,  to  the  argument  for  the 
appellant  we  should  fritter  away  a  most 
useful  Act  of  Parliament.  I  think  that 
the  words  of  the  section,  '^  that  part  of  the 
premises  where  intoxicating  liquor  is  sold 
or  consumed,"  includes  the  passage  and 
means  of  access  to  a  part  of  the  premises 
where  intoxicating  liquor  is  sold,  and  I  am 
unable  to  say  on  what  principle  we  ought 
in  this  case  to  exclude  the  back  entrance 
to  Chapel  Passage,  which  leads  to  the 
bar  ana  club-room  just  as  much  as  the 
front  entrance  does     If  the  justices   are 
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bound  to  exclude  from  their  purview  the 
evils  that  might  arise  from  the  use  of  this 
back  passa^,  it  would  greatly  diminish  the 
utility  of  the  Act  of  Parliament.  Theius- 
tices  have  in  this  case  exercised  their 
jurisdiction  in  a  most  reasonable  manner, 
and  their  decision  ought  to  be  upheld. 

Wills,  J. — The  language  of  this  section 
of  the  Act  of  Parliament  may  not  in  terms 
cover  this  particular  case,  but  the  argument 
for  the  appellant  will  not  do.  The  words, 
"  that  part  of  the  premises  where  intoxi- 
cating liquor  is  sold  or  consumed,"  cannot 
be  confined  to  the  actual  bar  or  club- 
room.  It  is  not  extravagant  to  include 
under  such  words  the  passages  and  means 
of  approach  to  the  spot  where  the  liquor  is 
in  fact  sold  and  consumed.  I  think  such 
matters  are  within  the  jurisdiction  of  the 
justices,  and  the  appeal  must  fail. 

Channell^  J.— I  agree.  The  power 
given  to  the  lustices  by  the  statute  includes 
power  to  order  alterations  as  to  entrances 
to  licensed  premises.  The  only  arguable 
point  is  that  they  did  not  do  it  in  the  best 
way.  They  ought  to  have  shut  up  the 
door  into  the  yard  altogether.  But  they 
have  exercised  their  discretion  within  their 
jurisdiction,  and  the  appeal  must  be 
dismissed. 

Ajypeal  dismissed. 

Solicitor  for  the  appellant :  Edward 
Wotton,  Ramsgate. 

Solicitors  for  the  respondents  :  Elings- 
ford,  Dorraan  <k  Co.,  for  A.  B.  Burrows, 
Ramsgate. 
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and  Channell,  JJ. 

May  19,  1903. 

Merrett    v.   Charlton    Kings   Urban 
District  Council. 

Local  Government— Bay  windows  of  a 
house  intended  to  be  brought  forward 
in  a  street  beyond  front  main  wall  of 
building  on  one  side — Deposit  of  plans 
showing  said  bringing  forward  —  Ex- 
amination of  surveyor  —  Stamped  ap- 
proval of  committees  of  urban  authority 
with  signatures  of  respective  chairmen 
—Confirmation  by  urban  authoritv — 
Written  consent— Section  3  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888 
(51  &  52  Vict  c.  52) 

The  appellant  vhis  convicted  under  s,  3  of 
the  Public  Health  (Buildings  in  Streets) 
Acty  1888,  for  erecting  and  bringing 
fcyrward  certain  hay  windows  of  hu 
house  in  a  street  beyond  the  front  main 
wall  of  the  house  or  building  on  one  side 
of  his  h<mse  in  the  same  street  The 
appellant  had,  before  commencing  to 
build,  submitted  plans  of  his  house  to 
the  respondents.  These  plans  were 
examined  by  the  respondents^  surveyor^ 
and  submitted  to  the  ^^ Roads''  and 
''^Health''  Committees  of  the  respon- 
dent ccmncil,  and  the  committees  stamped 
their  approval  on  the  plans,  and  the 
approval  was  signed  by  their  respective 
chairmen.  The  respondent  couTicd  duly 
confirmed  the  approval.  The  plans 
thus  s^ubmitted  oMd  approved  shoioed  a 
contemplated  ^^  bringing  forward''  of 
certain  bay  windows  beyond  the  front 
main  wall  of  the  buUdvng  on  one  side 
of  the  said  house.  The  attention  of 
n^^er  of  the  said  committees  nor  of  the 
respondent  cou/ncU  vhis  specifically 
oaUed  to  the  vntended  projection.  The 
respondents  contended  {inter  alia)  that 
the  approvals  and  confirmMion  only 
extended  to  approval  of  the  plans  as 
complt/ingtvita  their  bydaws  as  re^rds 
building  construction  and  drainage, 
aid  that,  Uurefore,  they  had  given  no 
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"  un^tten  c<ynsent "  to  the  said  "  bringing 
forward"  vdthin  9.  3  of  the  above  men- 
tioned Act. 

Held,  that  there  was  a  "  toritten  consent " 
within  the  section. 


Case  stated  by  four  of  His  Majest/s  Jus- 
tices of  the  Peace  in  and  for  the  County  of 
Gloucester,  for  the  opinion  of  the  High 
Court,  pursuant  to  20  &  21  Vict.  c.  43  and 
42  &  43  Vict  c.  49. 

An  information  was  preferred  on  October 
2nd,  1902,  by  George  Edward  Brydges, 
of  Cheltenham,  in  the  County  of  Gloucester, 
clerk  to  the  Urban  District  Council  oi 
Charlton  Kings,  in  the  said  county,  being 
the  urban  authority  of  the  district  of 
Charlton  Kings  aforesaid  (hereinafter  called 
"the  respondents'')  a*»inst  Willie  John 
Merrett  (hereinafter  cafled  "  the  appellant ") 
for  that  he,  the  appellant,  had  in  the  urban 
district  of  Charlton  Kings,  without  the 
written  consent  of  the  urban  authority  of 
the  said  district,  erected  or  brought  forward 
a  house  or  building  in  a  street,  or  part  of 
such  house  or  building,  beyond  the  front 
main  wall  of  the  house  or  building  on  either 
side  thereof,  in  the  same  street,  or  had  built, 
an  addition  to  such  house  or  building 
beyond  the  front  main  wall  of  the  house  or 
building  on  either  side  of  the  same,  and  had 
continued  the  offence  after  written  notice  in 
that  behalf  from  the  said  urban  authority, 
served  on  him  on  or  about  August  14tn, 
1902,  contrary  to  the  statute  in  such  case 
made  and  provided,  which  information  was 
heard  and  determined  by  us  at  a  petty 
sessions  on  October  6th,  1902  (the  said 
parties  being  respectively  then  present)  and 
upon  such  hearing  we  convicted  the 
appellant  of  the  said  offence,  and  fined  him 
the  sum  of  £5,  and  ordered  him  to  pay  the 
sum  of  16«.  for  costs,  but  consented  to  state 
and  sign  the  following  case : 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us.  In  or  about  the 
month  of  June,  1902,  the  appellant  sub- 
mitted to  the  respondents,  as  the  urban 
authority  for  the  district  of  Charlton 
Kings  aforesaid,  certain  plans  for  the  erec- 
tion of  two  dwelling  houses  in  a  certain 
street  known  as  the  Copt  Elm  Road  within 
the  district  of  the  respondents.  Copies  of 
the  said  plans,  marked  respectively  A,  B, 
C,  and  D,  and  signed  by  us,  are  annexed 
hereto,  and  form  part  of  this  case.    The 
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said  plans  marked  A,  B,  and  C  were 
first  submitted  and  were  in  duplicate.  The 
plan  marked  D  was  subsequently  submitted 
at  the  request  of  the  respondents'  surveyor, 
but  was  not  in  duplicate.  All  the  said 
plans  were  examined  by  the  respondents' 
surveyor,  and  then  successively  submitted 
to  the  "  Roads  "  Committee  and  "  Health  " 
Committee  of  the  respondent  council,  by 
whom  they  were  approved  on  June  10th. 
1902,  as  appears  by  the  form  of  approval 
stamped  thereon  resi)ectively,  ana  duly 
si^ed  by  the  respective  chairmen  of  the 
said  committees,  and  on  the  same  day  the 
said  approval  by  the  said  committees  was 
duly  confirmed  by  the  respondent  council. 
On  the  plan  marked  D,  which  is  drawn  on 
a  scale  oi  forty-four  feet  to  one  inch,  the 
front  bay  windows  of  the  houses  are  shown 
as  projecting  two  feet  nine  inches  beyond 
the  front  main  wall  of  the  house  or  building 
on  one  side  thereof  in  the  same  street,  but 
the  attention  neither  of  the  said  committees 
nor  of  the  said  council  was  specifically 
called  to  that  fact.  After  the  approval  of 
the  said  plans  as  aforesaid  duplicates  of  the 
said  plans  marked  A,  B,  and  C,  were 
handed  back  to  the  appellant  with  the 
approval  of  the  said  committees  stamped 
thereon,  and  signed  by  the  said  chairmen  as 
aforesaid,  but  the  plain  marked  D  was  re- 
tained by  the  respondents,  and  has  never 
been  handed  over  to  the  appellant. 

The  appellant  then  commenced  to  build 
the  said  nouses  in  accordance  with  the  said 
plans,  but,  after  the  building  had  been  raised 
some  distance  above  the  ground  level,  the 
attention  of  the  respondents  was  called  to 
the  fact  that  the  front  bay  windows  pro- 
iected  beyond  the  front  mam  walls  and  the 
bay  windows  of  the  a4Joininff  houses  or 
buildings,  and  on  August  13tn,  1902,  the 
r^sponoents,  by  their  clerk,  gave  the 
appellant  written  notice  to  forthwith  take 
down  and  set  back  the  said  bay  windows  so 
that  the  same  should  not  contravene  the 
provisions  of  s.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  by  beinff 
brought  forward  beyond  the  front  main  waQ 
of  the  house  or  building  on  either  side  of 
the  said  houses.  A  conference  then  took 
place  between  the  appellant  and  the  re- 
pondents'  surveyor,  at  which  the  said  plans, 
including  the  said  plan  marked  D  retained 
by  the  respondents  as  aforesaid  were  pro- 
duced and  discussed.  The  appellant,  in  re- 
liance on  the  approval  indorsed  upon  the 
said  plans  as  aforesaid  disregarded  tne  said 
notice,  and  the  said  houses  have  been  erected 
by  him  substantially  in  accordance  with 
the  said  plans. 
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On  behalf  of  the  appellant  it  was  con- 
tended, first,  that  the  said  written  approval 
of  the  said  plans  by  the  said  commit- 
tees, subsequently  confirmed  by  the  re- 
spondents' council  as  aforesaid,  constituted 
written  consent  of  the  respondents  to  the 
bringing  forward  by  the  appellant  of  the 
said  bay  windows  of  the  said  nouses  beyond 
the  front  main  wall  of  the  adjoining  house 
in  the  same  street  within  the  meaning  of 
s.  3  of  the  Public  Health  (Buildings  in 
Streets)  Act,  1888;  and,  secondly,  that  the 
Public  Health  ^Buildings  in  Streets)  Act, 
1888,  under  which  the  said  proceedings  were 
instituted  against  the  appellant,  must  be 
read  and  construed  as  one  with  tne  Public 
Health  Act,  1875,  and  as  the  respondents 
did  not,  as  required  by  s.  168  of  the  said 
last-mentioned  Act,  signify  in  writing  their 
disapproval  of  the  said  plans  within  one 
montn  after  the  same  had  oeen  delivered  or 
sent  to  the  respondents,  they  (the  respon- 
dents) assented  thereto,  and  the  appellant 
was  not  therefore  guilty  of  the  said  alleged 
offence. 

On  behalf  of  the  respondents,  it  was 
contended  that  the  approval  by  the  said 
committees  and  subsequent  confirmation 
bv  the  respondents  as  aforesaid  of  the  said 
plans  only  extended  to  approval  of  them  as 
complying  with  the  respondents'  byelaws  as 
regards  building  construction  and  drainage, 
and  that  therefore  there  was  no  written 
consent  of  the  respondents  to  the  bringing 
forward  of  the  saia  bay  windows  as  aiore- 
said  within  the  meaning  of  the  said  statute. 
Also,  that  as  the  only  plan  by  which  the 
projection  was  in  any  way  apjmrent, 
namely,  the  plan  marked  D,  was  never 
delivered  to  tne  appellant,  even  if  the  form 
of  approval  stamped  thereon  as  aforesaid 
could  oe  construed  as  a  written  conseftt 
within  the  meaning  of  s.  3  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888.  he 
could  not  successfully  contend  that  he  nad 
ever  received  such  consent. 

Tlie  majority  of  us  over-ruled  the  appel- 
lant's contention,  and  was  of  opinion  uiat 
upon  the  above  facts  there  was  no  written 
consent  to  the  bringing  forward  of  the  said 
bay  windows  as  aforesaid  within  the  mean- 
ing of  the  said  statute,  and  that  the  appel- 
lant was  therefore  guilty  of  an  ofl'ence 
against  the  said  Act,  and  the  majority  of  us 
accordingly  convicted  him,  and  fined  him 
as  aforesaid. 

The  question  for  the  opinion  of  the  court 
is  whether  upon  the  above  statement  of 
facts,  the  majority  of  us  came  to  a  correct 
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determination  in  point  of  law,  and  if  not, 
what  should  be  done  in  the  premises. 

Given  under  our  hands  this  sixth  day  of 
January,  one  thousand  nine  hundred  and 
three. 

Richard  Rogers. 

A.  J.  Stanton. 

Oliver  J.  Williams. 

Francis  Brandt. 

Section  3  of  the  Public  Health  (Buildings 
in  Streets)  Act,  1888,  proceeds:  "Section 
one  hundred  and  fifty-six  of  the  Public 
Health  Act,  1875,  is,  save  as  hereinafter 
mentioned^  hereby  repealed,  and  in  lieu 
thereof  it  is  hereby  enacted  that  it  shall  not 
be  lawful  in  any  urban  district,  without  the 
written  consent  of  the  urban  authority,  to 
erect  or  bring  forward  any  house  or  build- 
ing in  any  street,  or  any  part  of  such  house 
or  building,  beyond  the  front  main  wall  of 
the  house  or  building  on  either  side  thereof 
in  the  same  street,  nor  to  build  any  addition 
to  any  house  or  building  beyond  the  front 
main  wall  of  the  house  or  building  on  either 
side  of  the  same.    .    .    ." 

Section  158  of  the  Public  Health  Act, 
1876,  proceeds :  "Where  a  notice,  plan,  or 
description  of  any  work  is  required  by  any 
bjrelaw  made  by  an  urban  authority  to  bs 
laid  before  that  authority,  the  urban  autho- 
rity shall,  within  one  month  after  the  same 
has  been  delivered  or  sent  to  their  surveyor 
or  clerk,  signify  in  writing  their  approval 
or  disapproval  of  the  intended  work  to  the 
person  proposing  to  execute  the  same ;  and 
if  the  work  is  commenced  after  such  notice 
of  disapproval,  or  before  the  expiration  of 
such  month  without  such  approval^  and  is 
in  any  respect  not  in  conformity  with  any 
byelaw  of  the  urban  authority,  the  urban 
authority  may  cause  so  much  of  the  work 
as  has  been  executed  to  be  pulled  down  or 
removed.    .    .    ." 

A,  F.  W.  Wootten  for  the  appellant. — 
Specific  notice  as  to  the  appellant's  inten- 
tion of  bringing  forward  tne  bay  windows 
bevond  the  front  main  wall  of  the  house  on 
either  side,  was  given  by  the  submission  of 
the  plans.  Submission  of  the  plans  is  sub- 
mission of  everything  in  the  plans.  See 
JSlee  v.  Mayor  of  Srcuffordy  etc.  (1863X 
8  L.  T.  (N.8.)  491.  The  approval  of  the  two 
committees,  after  the  examination  hj  the 
surveyor,  the  signatures  of  their  chairmen 
and  the  confirmation  of  the  respondents 
constituted  a  "  written  consent "  within  the 
meaning  of  s.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888.  In  B.  v. 
FuLwood  Local  Board  (1895X  72  L.  T.  {N.8.) 


MAGISTERIAL  OASEfi. 


Mkriiett   y.  CHAEiiTON  KiNGS  Ukban 
District  Council. 

692 ;  59  J.  P.  311 ;  and  R.  v.  Ormesby 
Local  Board  of  Health  (1894),  43  W.  R  96, 
where  approval  of  plans  was  refused  by  the 
urban  authority,  it  was  never  suggested  that 
such  approval  would  not  have  been  a  written 
consent  within  s.  3.  Even  if  the  approval,  etc., 
did  not  constitute  "  written  consent "  within 
s.  3.  this  section  must  be  read  and  construed 
with  s.  158  of  the  Public  Health  Act,  1875, 
and  as  the  respondents  did  not,  as  required 
by  8. 158  of  the  last-mentioned  Act,  simify 
in  writing  their  disapproval  of  the  ^ans, 
within  one  month  after  the  same  had  been 
delivered  or  sent  to  the  respondents,  the 
respondents  assented  to  the  plans. 

As  to  the  point  that  plan  D  was  never 
delivered  to  the  appellant — 

J.  J,  ParJUt,  for  the  respjondents. — I  shaJl 
not  raise  that  point.  Sections  155  to  158  of 
the  Public  Health  Act.  1875,  do  not  apply 
to  this  case.  These  plans  were  submitted 
under  the  local  bjrelaws  for  construction  of 
buildings  and  sanitation,  and  the  approval 
of  the  respondents  is  merely  an  approval  as 
regards  tne  matters  dealt  with  by  these 
byelaws^  and  does  not  form  a  written  con- 
sent within  s.  3.  [Lord  Alvekstone, 
L.(J.  J. — I  see  that  by  the  byelaws,  the  width 
of  the  road  and  the  a4joining  buildings 
must  be  shown.]  If  the  approval  is  not  so 
limited,  no  such  general  consent  as  that  con 
tended  for  by  the  appellant  can  be  given. 

Counsel  for  the  appellant  was  not  called 
upon  to  reply. 

Lord  Alvbrstone,  L.C.J.— In  this  case 
I  think  the  appellant  should  succeed.  It 
has  been  contended  for  the  respondent 
counsel  that  these  plans  were  deposited 
under  the  counciFs  byelaws  and  that  there- 
fore their  approval  only  extended  to  a 
recognition  tnat  the  plans  complied  with 
those  byelaws  as  regards  construction  and 
drainage.  I  think  this  is  too  narrow  a  view. 
It  is  not  suggested  that  they  could  not  have 
returned  them  to  the  appellant  with  a 
qualified  approval.  Scores  of  cases  come 
before  Uie  court  for  various  purposes,  in 
which  the  written  consent  to  the  plans  sub- 
mitted by  the  builder,  is  given  by  the 
officials  of  the  local  authority  signing  the 
plans.  Here  there  was  no  condition 
attached,  but  there  was  an  unqualified 
approval  of  the  plans,  and  therefore  the 
appellant  was  justified  in  believing  that  he 
had  got  a  written  consent.  The  magistrates, 
in  my  opinion,  were  not  justified  in  holding 
that  there  was  no  vmtten  consent  to  the 
bringing  forward  of  the  bay  windows  within 
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the  meaning  of  s.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888. 

Wills  and  Channell,  JJ.,  concurred. 
Appeal  allowed  and  conviction  quashed. 

Solicitors  for  the  appellant :  C.  T.  Court- 
ney Lewis,  for  W.  Langley-Smith. 

bolicitor  for  the  respondents  :  F.  Probyn 
Dighton. 
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Jtdy  9,  17,  1903. 

PvEX  V,  Pakke. 

Contempt  of  court — Criminal  proceedings 
before  justices— Comments  in  news- 
paper— Court  in  which  the  case  is 
pending— Jurisdiction  of  high  court  to 
punish  for  contempt. 

Whilst  one  Dougal  was  tmder  remand  before 
a  bench  of  magistrates  on  a  charge  of 
forgery y  a  newspaper  pyhlished  a 
history  of  Dougal,  averting  that  he 
had  been  previously  convicted  of  for- 
9^iry. 

Held,  that  the  King's  Bench  Division  had 
jurisdiction  to  entertain  an  application 
calling  upon  the  editor  of  the  news- 
paper to  answer  for  contempt  of  court 
in  publishing  comments  tending  to 
prejudice  the  fair  triaX  of  a  person  who 
at  the  time  of  such  publication  was 
charged  before  justices  toith  a  criminal 
offence. 

Rule  nisi  calling  upon  Ernest  Parke,  the 
editor  of  a  newspaper  called  the  SUvr^  to 
show  cause  why  ne  should  not  answer  for 
contempt  of  court  in  publishing  matter  that 
might  tend  to  prejudice  the  fair  trial  of 
Samuel  Henry  Dougal,  who  was  under 
remand  on  a  charge  of  forgery  before  the 
justices  of  the  Saffron  Walden  division  of 
the  county  of  Essex,  at  the  time  when  the 
matter  in  question  appeared. 

The  facts  are  set  out  so  far  as  they  are 
material  in  the  judgment  of  the  court.  The 
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article,  which  appeared  in  the  issue  of  the 
paper  dated  March  20th,  more  particularly 
referred  to  in  the  judgment,  contained,  inter 
aliay  the  following  statements.  It  was 
headed : 

"Stok?  of  Dougal's  Marriage  and 
Career  up  to  the  Time  of  his  Aerest 
IN  London. 


"  Summoned  by  a  servant  at  Clavering. 

"  It  has  been  proved  that  on  January  27th 
last,  Dougal  himself  was  summoned  before 
the  Saffron  Walden  magistrates  on  an  affilia- 
tion case  brought  by  Aate  Cranwell,  18, 
a  single  woman,  of  Clayering,  who  was 
a  domestic  servant  in  his  employ  at  the 
Moat  Farm  until  the  end  of  the  year,  and 
that  after  hearing  the  evidence  the  magis- 
trates made  an  order  on  him  to  contribute 
5«.  per  week  towards  the  support  of  the 
chUd. 

"The  charge  was  vigorously  defended, 
and  a  remarkable  story  of  immorality  at 
Moat  Farm  was  told. 

"  An  Army  Pension  Lost. 

"  Dougal  went  into  the  witness-box  for  his 
defence,  and  upon  being  cross-examined, 
admitted  that  he  had  lost  his  army  pension 
through  being  convicted  of  forgery. 

"  He  was  then  referring  to  a  trial  at  the 
Old  Bailey  on  December  9th,  1895,  when  he 
was  indicted  for  forging  the  name  of  Major- 
General  Frankfort,  commanding  the  forces 
in  Dublin,  to  a  cheijue  for  £35. 

"  Evidence  was  given  that  up  to  Septem- 
ber 24th  of  that  vcar,  when  he  was  sus- 
g ended — to  be  subsequently  discharged — 
e  had  been  employed  in  the  Royal  Hospi- 
tal, Kilmainham.  He  was  a  messenger,  and 
had  access  to  the  room  of  Colonel  Cnilders, 
assistant  military  secretary.  The  cheque 
that  was  forged  was  taken  from  a  book 
issued  to  Mrs.  Childers,  and  was  presented 
at  Cox's  Bank,  Charing  Cross,  on 
October  16th. 

"  The  jury  added  to  their  verdict  of  guilty 
a  recommendation  of  mercy  on  account  of 
his  previous  good  character ;  but  it  was 
stated  that  another  case  of  a  forged  cheque 
was  under  consideration,  and  after  a  post- 
ponement the  prisoner  was  sentenced  to  12 
months'  hard  labour." 

Danckwerts^  K.C.,  and  C,   W.  McUhews, 

showed  cause.— It  is  submitted  that  a  rule 

calling  upon  the  editor  to  show  cause  why 

he  should  not  be  attached  for  contempt  of 
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court  is  not  the  proper  remedy  in  this  case. 
In  the  first  place  the  publication  of  matter 
calculated  to  interfere  with  the  due  admini- 
stration of  justice,  can  be  the  subject  of  in- 
dictment (Rex  V.  Tibbits,  [1902]  2  K.  B.  77). 
Proceedings  by  summary  remedy,  such  as 
have  been  taken  by  the  applicants  her^ 
deprive  the  defendant  of  trial  by  jury,  and 
ought  not  to  be  encouraged  by  this  court 
In  the  second  place,  no  contempt  of   the 
High  Court  has  been  committed  in  this 
case.    The  proceedings  against  Dougal  were 
in  another  court,  and  the  High  Court  bad 
only  jurisdiction  to   punish   contempt   of 
court  when  the  case  was  actually  pending 
in  the  High  Court  itself,  or  courts  that  were 
deemed  to  be  parts  of   the   High  Court 
itself.    There  was  no  case  in  which  it  had 
been  held  otherwise.      In  the  case  of   In 
the  matter  of  an  Application  for  an  Attach- 
ment far  Cfmtempt  of  Court  (1886),  2  T.  L.  R 
351,  it  was  held  that  there  was  no  power 
in  the  Queen^s  Bench  Division  to  order  an 
attachment    for    contempt   of    court    in 
respect  of  a  libellous  comment  on  proceed- 
ings pending  in  another  court,  even  though 
that  court  may  not  be  a  court  of  record. 
That  was  a  case  where  it  was  sought  to 
attach  the  editor  and  printer  of  Punch  for 
having  published  a  wood-cut  and  letter- 
press under  the  headings  "  Sneaking  sedi- 
tion "  and  "  Mr.  Punch  giving  them  Rope 
enough,"  while  the  prosecution  of  the  appli- 
cants for  using  seditious  language  and  incit- 
ing people  to  riot,  was  pending  before  the 
chiet   magistrate  at    Bow   Street      Lord 
Coleridge,  C.J.,  and  Hawkins,  J.,  held 
the  court  could  only  punish  for  contempt  of 
itself.    In  Cook  v.  Cook  (1886),  2  T.  L.  R 
10,  it  was  held  that  a  judge  of  the  Queen's 
Bench  Division  had  no  jurisdiction  to  order 
a  writ  of  attachment  for  disobeying  an  order 
made  in  a  suit  in  the  Divorce  Court    JRex 
V.  Boom  (1834),  3  N.  &  M.  725,  decided  that 
the  Court  of  King's  Bench  had  no  power  to 
ffrant  an  attachment  ajgainst  a  witness  for 
aisobeying  a  subpoena  issued  out  of  a  court 
of  quarter  sessions.    In  Bex  v.  Burchett 
(1722},  1  Str.  567,  Eyre,  J.,  discharged  a 
rule  because  the  court  never  interfered  in 
cases  of  contempt  of  the  inferior  jurisdic- 
tion  of  justices.      In    B.    v.   Armxtrang^ 
reported  in  the  Tim^  of  May  9th,  1894. 
the  point  was  raised    as  to  the  Central 
Criminal    Court   being   a   branch    of  the 
High    (Jourt,   but   not   really  ar^ed,   as 
the  newspaper  was  willing  to  pay  the  costs. 
The  point  was  taken  in  Gordon  v.  Jcnu^ 
reported   in   the    Times,    December   23nL 
1895.    The  position  of  the  Central  Criminal 
Court  with  regard  to  the  High  Court  was 
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first  considered  in  Bex  v.  Clement  (1821), 
4  B.  &  Aid.  218 ;  11  Price,  68,  and  it  was 
held  also  that  it  must  be  contempt  in  a 
cause  then  depending.  [He  cited  the  judg- 
ments of  Bayley  and  Holboyd,  JJ.] 
The  Central  Criminal  Court  sat  origi- 
nally undei*  commissions  of  ffaol  delivery 
and  oyer  and  terminer  for  Middlesex  only. 
Then  the  Central  Criminal  Court  Act,  1834 
(4  &  6  Will.  4,  c.  36),  settled  the  commissions 
under  which  the  court  should  sit  in  future, 
and  now  by  virtue  of  ss.  16  and  29  of  the 
Judicature  Act,  1873,  the  Central  Criminal 
Court  and  the  Assize  Courts  are  parts  of 
the  High  Court  of  Justice.  The  High  Court 
has  no  jurisdiction  in  cases  of  contempt 
until  the  case  is  actually  pending  in  it  or 
one  of  its  branches.  Until  committal  to 
the  Assizes  and  the  finding  of  the  grand 
jury,  therefore,  there  was  no  case  pending 
m  this  court ;  merely  a  case  pending  is  not 
sufficient.  [He  cited  Ex  parte  Fernandez 
(1861),  10  C.  B.  (N.S.)  3.1  Moreover,  in  a 
case  of  murder,  it  would  be  indecent  to 
assume  that  there  must  be  a  committal. 
There  are  also  the  remedies  by  criminal 
information  and  indictment.  Criminal  in- 
formation is  much  more  speedy.  It  could 
be  filed  instanter  and  would  be  as  eiSective 
a  deterrent  as  the  granting  of  a  rule  nid  for 
attachment  for  contempt.  The  process  of 
committing  for  contempt  is  abhorrent  to 
the  law  of  the  land,  as  has  been  said 
by  many  judges,  and  ought  not  to  be  pur- 
sued if  possible.  [Lord  Alveestonb,  C.J., 
referred  to  B.  v.  Gray  (1900),  16  T.  L.  R. 
306  ;  64  J.  P.  484.]  That  was  a  case  where 
there  had  been  contempt  in  making  scurri- 
lous attacks  on  a  judge  sitting  at  Birming- 
ham Assizes.  Tliat  merely  supports  the 
proposition  that  the  assize  courts  are  part 
of  the  High  Court,  and  the  contempt  was 
committed  pending  the  assizes.  In  many 
cases  the  point  as  to  the  jurisdiction  has 
not  been  raised,  either  because  it  has  been 
overlooked  or  because  the  person  against 
whom  the  application  has  been  made,  has 
thought  it  wiser  to  submit  to  the  jurisdic- 
tion, hoping  to  escape  cheaply.  As  to  the 
ments  of  tne  case,  Mr.  Parke  is  only  tech- 
nically responsible.  His  affidavit,  which 
has  not  been  controverted,  shows  that  he 
knew  nothing  of  the  article  before  its  in- 
sertion, and  that  he  would  not  have  autho- 
rised any  publication  that  would  have 
tended  to  prejudice  the  trial  of  Dougal. 
Similar  rules  against  the  Daily  News  and 
the  Daily  Express  have  been  refused. 
What  the  Star  did  was  to  refer  to  a  previous 
conviction  of  Douoal  for  forgery.  Under 
the  Prevention  of  Crimes  Act,  1871,  it  was 
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the  duty  of  the  prosecution  to  prove  the 
previous  conviction  for  forgery  before  the 
justices,  and  this  is  always  done,  although  it 
IS  true  that  at  the  trial  it  is  not  mentioned 
until  the  jury  has  found  the  prisoner  guilty 
on  the  main  charge  before  them.  It  is  the 
custom  of  newspapers  in  reporting  the  pro- 
ceedings in  a  police  court  to  report  the 
previous   convictions   proved  against   the 

Erisoner.  [Channell,  J.— They  have  no 
usiness  to  do  so.  It  is  very  wrong.]  The 
Law  of  Libel  Amendment  Act,  1888,  s.  3, 
expressly  authorises  a  fair  and  accurate 
report  of  j  udicial  proceedings. 

Lush,  K.C.,  and  F,  B.  Bandolph^  in 
support  of  the  rule.  —  This  court  is  a 
sovereign  court  over  all  inferior  juris 
dictions,  and  the  power  to  commit  for 
contempt  was  always  inherent  in  it.  [He 
cited  4  Bla.  Com.  (21st  ed.),  ch.  xx., 
pp.  283-7.]  It  would  be  a  strong  proposi- 
tion to  BB,y  that  while  this  court  could 
attach  magistrates  it  could  not  attach  per- 
sons for  contempt  who  set  the  magistrates' 
courts  at  defiance.  It  is  useless  to  cite 
authorities  unless  the  question  before  the 
court  was  whether  the  fact  that  proceedings 
were  pending  was  necessary  to  give  the 
court  jurisdiction.  [He  cited  OtisIqw  amd 
Whalley'sCase{l813),  L.K.9 Q.B.227 ;  Skip- 
ivorth's  Case  (1873),  L.  R.  9  Q.  B.  230 ;  and 
B.  V.  Payne,  [1896]  1  Q.  B.  580.]  In  the 
case  against  the  editor  and  printer  of 
Ptmch  (1886),  2  T.  L.  R.  361,  there  was 
no  committal  and  no  bill  found,  and  in 
B.  V.  Armstrong,  ante,  there  was  a  com- 
mittal, but  no  bill.  For  the  purpose  of 
dealing  with  this  question  of  contempt,  it 
is  sufficient  to  show  that  there  is  an  inquiry 
before  magistrates  which  may  come  before 
either  the  Central  Criminal  Court  or  an  assize 
court,  both  of  which  are  integral  portions  of 
the  High  Court.  The  inquiry  oefore  the 
magistrate  is  the  first  stage  which  must  lead 
to  the  final  adjudication  before  the  High 
Court.  Cook  V.  Cook,  ante,  was  not  really 
a  case  of  jurisdiction  at  all.  The  question 
of  jurisdiction  was  not  properly  argued  in 
the  Pwnch  Case  (1886),  2  T.  L.  R.  351. 
B,  V.  Tibbits,  [1902]  1  K.  B.,  at  p.  85,  sup- 
ports the  view  that  publications  of  this  sort 
are  contempt  of  court.  The  point  has  only 
arisen  of  late  years,  because  the  report  of 
the  early  stages  of  proceedings  in  a  crimi- 
nal trial  is  quite  a  modern  practice. 
Criminal  information  is  an  exceptional 
remedy,  and  moreover  that,  like  indictment, 
is  an  imperfect  one,  as  it  is  merely  punitive 
and  not  preventive.  [Lord  Alverstone,  C.J ., 
referred  to  B.  v.  Balfour  (1895),  11  T.  L.  R. 
492.]     [As  to  the  merits  they  desired  to 
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leave  the  matter  in  the  hands  of  the  court, 
but  as  a  matter  of  fact  the  preyious  con- 
viction for  forgery  was  not  proved  at  the 
police  court.] 

DanchwertSy  K.C.,  in  reply. 

Cur,  ad.  vult. 

July  17th,  1903. 

The  judgment  of  the  court  (Lord  Alver- 
8T0NE,  C.J.,  Wills,  and  Channell,  JJ.) 
was  read  by : 

Wills,  J. — One  Samuel  Herbert  Dougal 
was  on  March  19th  brought  up  before  me 
Saffron  Walden  Petty  Sessions  charged 
with  forgery,  and  remanded  without  any 
evidence  being  taken.*  He  was  again 
brought  up  on  April  2nd,  and  remanded, 
after  some  evidence,  till  April  8th.  Articles 
appeared  in  the  Star  newspaper,  of  which 
the  defendant  is  the  editor,  on  the  19th, 
20th,  21st,  23rd,  24th,  25th,  26th,  and  27th 
of  March,  some  of  which  contained  state- 
ments undoubtedly  very  much  to  the  dis- 
advantage of  Dougal.  To  take  one  instance 
only,  in  the  issue  of  March  20th,  before 
any  evidence  had  been  given  in  the  case,  it 
was  stated  that  on  January  27th,  an  affilia- 
tion order  had  been  made  against  him;  that 
a  remarkable  story  of  immorality  had  been 
disclosed;  that  he  had  admitted  a  conviction 
for  forgerv  in  December,  1895,  and  that  he 
had  then  been  sentenced  to  twelve  months 
imprisonment  with  hard  labour.  It  is  un- 
necessary to  go  through  the  various  articles 
complained  of,  but  they  were  unquestionably 
calculated  to  produce  the  impression  that 
apart  from  the  charges  then  under  inquiry 
he  was  a  man  of  bad  and  dissolute  character. 
On  April  7th  the  rule  now  under  considera- 
tion was  granted  by  this  court  calling 
upon  the  defendant  to  show  cause  why  he 
should  not  be  committed  for  contempt  of 
court.  After  man^  subsequent  hearings 
Dougal  was  committed  for  trial  to  the 
assizes  for  the  county  of  Essex  on  charges 
of  for^ry  and  murder.  True  bills  were 
found  m  respect  of  all  the  charges,  but  the 
only  indictment  actually  tried  was  for 
murder,  and,  as  the  prisoner  was  convicted 
upon  that  charge,  the  others  were  not  pro- 
ceeded with.  The  important  question  has 
been  raised  whether  the  High  Court  has 
jurisdiction  in  such  a  case  to  commit  for 
contempt,  and  it  has  been  argued  by  Mr. 
DaruikwertSf  on  behalf  of  the  defendant, 
that  there  can  be  no  such  jurisdiction  be- 
caiise  at  the  time  of  the  puolication  of  the 
articles  complained  of  there  was  no  proceed- 
ing actually  pending  in  any  court  out  the 
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petty  sessional  court ;  that  the  jurisdiction 
to  punish  the  publishers  of  articles  of 
this  kind  is  confined  to  cases  in  which,  at 
the  moment  of  publication  there  is  some 
cause  actually  depending  in  the  High  Court, 
and  that  the  High  Court  cannot  deal  by 
way  of  attachment  for  contempt  with  inter- 
ferences with  the  due  course  of  justice  in 
any  other  court  than  itself.  It  may  be  con- 
ceded that  the  jurisdiction  to  commit  for 
contempt  of  court  is  confined  to  contempts 
of  the  court  exercising  the  jurisdiction. 
Upon  the  wider  or  more  general  question 
whether  this  court  will  treat  in  this  fashion 
inroads  upon  the  independence  of  inferior 
courts  we  propose  to  say  a  few  words  to- 
wards the  close  of  this  judgment.  As  far  as 
the  present  case  is  concerned  it  does  not 
seem  to  us  to  arise.  By  the  Judicature  Act, 
1873,  ss.  16,  29,  every  court  of  assize  is 
made  a  branch  of  the  High  Court.  The 
crime  of  which  Dougal  was  accused,  a  for- 
gery cognisable  for  the  purposes  of  the 
petty  sessional  inquiry  at  Saffron  Walden, 
could  not  in  the  regular  course  of  things  be 
tried  anywhere  but  at  the  assizes  for  the 
countv  of  Essex,  and,  therefore,  if  a  com- 
mittal should  take  place  at  all,  it  must  be 
to  those  assizes.  It  has  been  agreed,  how- 
ever, that  publication  of  articles  of  the  kind 
in  Question  cannot  be  treated  as  a  contempt 
of  the  assize  court  unless  the  committal  has 
actually  taken  place  or  a  bill  been  found, 
when  onl^  it  is  urged  there  is  a  case  pending 
in  the  assize  court,  when  it  la  also  urged  the 
jurisdiction  ought  to  be  exercised  oy  the 
court  itself.  A  moment's  consideration,  it 
seems  to  us,  is  sufficient  to  dispose  of  such 
a  proposition.  The  reason  why  the  pub- 
lication of  articles  like  those  with  which  we 
have  to  deal  is  treated  as  a  contempt  of 
court  is  because  their  tendency,  or  some- 
times their  object,  is  to  deprive  the  court  of 
the  powers  of  doing  that  which  is  the  end 
for  which  it  exists,  viz.,  to  administer 
justice  duly,  impartially^,  and  with  reference 
solelv  to  the  facts  judicially  brought  before 
it.  Their  tendency  is  to  reduce  the  court 
which  has  to  try  tne  case  to  impotence  so 
far  as  the  effectual  elimination  of  prejudice 
and  prepossession  is  concerned.  It  is 
difficult  to  conceive  an  apter  description  of 
such  conduct  than  is  conveyed  by  the  ex- 
pression "contempt  of  court."  If  it  be 
once  grasped  that  such  is  the  nature  of  the 
offence,  what  possible  difference  can  it  make 
whether  the  particular  court  which  is  thus 
sought  to  be  deprived  of  its  independence 
and  its  power  of  effecting  the  great  ends  for 
which  it  is  created,  be  at  that  moment  in 
session  or  even  actually  constituted  or  not  ? 
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It  is  perfectly  certain  that  by  law  it  will 
and  must  be  constituted,  and  that  when 
constituted  it,  and  it  alone,  can  take  cog- 
nisance of  the  particular  offence  which  is 
the  object  of  the  particular  inquiry.  The 
wrong  can  hardly  be  the  less  because  the 
purpose  or  the  tendency  of  the  act  com- 
plained of  is  that  the  assize  court  never 
shall  have  undisturbed  power  to  fulfil  its 
functions  satisfactorily.  The  High  Court 
exists  always.  To  provide  beforehand  that 
one  of  its  branches  which,  although  it  does 
not  at  the  moment  exist,  yet  must,  both 
according  to  immemorial  custom,  and  now 
also  by  statutes  and  rules  having  the  same 
effect,  come  into  existence,  shall  be  ham- 
pered and  hindered  in  the  effectual  dis- 
charge of  its  duties  as  soon  as  it  is  con- 
stituted, if  called  upon  to  try  a  particular 
case,  which  it  is  at  all  events  proposed  to 
bring  into  that  court,  is  surely  an  offence 
a^inst  the  High  Court  itself.  Looking, 
therefore,  to  the  principles  on  which  this 
jurisdiction  rests,  and  to  the  mischiefs  to 
prevent  which  it  exists,  we  can  have  no 
doubt  that  it  is  properly  invoked  in  the 
present  case.  Great  stress  has  been  laid  by 
Mr.  Danckwerts  upon  an  expression  which 
has  been  used  in  the  judgments  upon  ques- 
tions of  this  kind,  that  the  remedy  exists 
where  there  is  a  cause  pending  in  the  court. 
We  think  undue  importance  has  been 
attached  to  it.  Not  only  has  it  been  the 
fact  in  very  nearly  all  the  cases  which  have 
arisen  that  there  has  been  a  cause  actually 
begun,  so  that  the  expression,  quite  natural 
under  the  circumstances,  accentuates  the 
fact  not  that  the  case  has  been  begun  but 
that  it  is  not  at  an  end.  That  is  the  cardinal 
consideration.  It  is  possible  very  effectually 
to  |)oi8on  the  fountain  of  justice  before  it 
begins  to  flow.  It  is  not  possible  to  do  so 
when  the  stream  has  ceased.  We  proceed 
shortly  to  notice  the  authorities  upon  which 
reliance  has  been  placed,  and  which  we  have 
been  able  to  obtain  from  the  Crown  Office. 
It  will  be  observed  that  they  are  almost  all 
of  quite  recent  date.  That  is  what  might 
be  expected.  Before  the  Law  of  Libel 
Amendment  Act,  1888,  the  publication  of 
the  proceedings  before  magistrates  prelimi- 
nary to  a  committal  to  assizes  or  quarter 
sessions  was  atleast  of  doubtful  legality.  See 
note  to  Rex  v.  Fisher  (181 1),  2  Camp.  563 ;  1 1 
Rev.  Rep.  799,  from  which  it  appears  that 
doubts  had  begun  to  be  cast  upon  the  older 
doctrine  as  early  as  1868.  It  was  con- 
sidered, at  least  until  1858,  that  the  in- 
evitable tendency  was  to  have  the  case 
tried,  so  to  speak,  in  the  minds  of  persons 
who  might  be   jurors,   before  they  came 
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into  court  {Rex  v.  Fisher^  suprdy  and  Rex  v. 
Lee  (1804),  5  Esp.  132);  Smce  that  time 
till  after  1888  only  one  case  is  recorded  in 
which  the  publication  of  such  reports,  or  of 
extraneous  matter  connected  with  them,  has 
been  brought  under  the  notice  of  the  courts. 
Modem  journalism,  with  its  ceaseless  thirst 
for  matter  which  may  interest  its  readers,  is 
a  thing  of  very  recent  growth,  and  when  the 
publication  of  the  preliminary  proceedings 
was  unlawful,  or  of  doubtful  legality,  not 
only  was  the  occasion  wanting  for  the  pub 
lication  of  many  things  which  since  that  Act 
have  given  rise  to  complaint,  but  the  unlaw- 
fulness of  the  publication  of  the  proceedings 
themselves  was  a  standing  warning  to 
editors  and  publishers  which  was  not  likely 
to  be  overlooked.  The  only  old  authority 
that  has  been  cited  to  us,  apart  from  those 
which  have  been  spoken  of  as  dealing  with 
cases  actually  pending  in  court,  is  Rex  v. 
Bwrchett  (1722),  1  Str.  567,  in  which  it  is  said 
that  the  Court  of  King's  Bench  never  inter- 
feres with  contempts  oi  inferior  courts.  This 
ease  is  an  authority,  so  far  as  it  ^s,  rather 
upon  the  question  of  the  general  jurisdiction 
ot  the  Court  of  King's  Bench,  in  its  charac- 
ter as  the  superintending  authority  over  in- 
ferior courts,  than  upon  the  question  we  are 
now  dealing  with,  and  the  circumstances  of 
that  case  are  such  that,  except  for  the 
general  proposition  stated,  it  can  have  little 
bearing  upon  any  Question  likely  to  arise  in 
any  other  case.  We  come,  therefore,  at 
once  to  the  somewhat  numerous  series  of 
cases  which  have  arisen  in  auite  modem 
times.  The  earliest  is  reportea  in  2  T.  L.  R. 
357,  heard  in  1886  before  Lord  Coleridge, 
C.J.,  and  Hawkins,  J.  Certain  persons 
had  been  summoned  to  appear  at  Bow 
Street  on  February  18th,  1886,  on  a  charge  of 
inciting  to  riot.  The  proceedings  were 
adjourned,  and,  pending  the  a4joumment, 
Punch  puolished  a  woodcut  and  letterpress 
headed  "Sneaking  Sedition."  A  mle  was 
applied  for  calling  upon  the  printer  and 
publisher  of  Punch  to  show  cause  why  he 
should  not  be  committed  for  contempt  of 
court.  The  Court  of  Queen's  Bench  refused 
the  rule.  Lord  Coleridge  saying,  as  reported, 
that  he  had  never  heard  it  even  suggested 
that  "  this  court  could  imprison  a  man  for 
contempt  of  court  committed  in  another 
place,"  an  obviously  incorrect  expression  not 
at  all  likely  to  have  been  used  by  Lord 
Coleridge.  The  case  was  within  the  juris- 
diction of  the  Central  Criminal  Court,  and 
the  trial  of  the  persons  summoned  took 
place  there.  The  fact  that  the  Central 
Criminal  Court  had  become,  by  virtue  of 
the  Judicature  Act,  1873,  ss.  16, 29,  a  branch 


214 


433 


THE  JUSTICE  OF  THE  PEACE. 


Rex  V,  Parke. 

of  the  High  Court  was  not  called  to  the 
attention  of  the  court    The  next  case  in 
order  of  time  was  Ex  parte  Hermann.    The 
applicant    had    been   brought   before   the 
police  court  at  Marlborough  Street  with  a 
view    to   her   committal    to   the    Central 
Criminal  Court  on  a  charge  of  murder.    The 
People  newspaper  of  April  Ist,  1894,  con- 
tained a  statement  that  she  had  been  tried 
and  acquitted  in  1890  on  a  similar  charge. 
and  contained  a  fairly  accurate  account  of 
what  had  happened  on  that  occasion,  when 
the  Common  Sebjeaxt  had  held  that  there 
was  no  evidence  against  her.    An  applica- 
tion to  commit  the  editor  and  publisher  of 
the  People  was  heard  before  Wright  and 
Collins,  J  J.    The  question  of  jurisdiction 
was  raised  but  not  insisted  upon,  and  the 
matter  was  allowed  to  drop  on  the  defen- 
dants undertaking  to  pay  the  costs  of  the 
application.    The  case  is  reported  only  in 
the  newspapers  of  the  day  under  the  name 
of   B    V.  Armstrong.    We  have  had  the 
papers  in  the  Crown  Office  looked  up,  and 
the  above  statement  of  facts  may  be  relied 
on.    Mr.  Danckwerts  has  satisfied  us  that 
the  Central  Criminal  Court  stands  upon 
precisely  the  same  footing  for  the  present 
purpose  as  the  Assize  Courts.    In  that  case 
WRiaHT,  J.,  is  reported  to  have  said  that, 
although  he  could  find  no  case  in  point  he 
should  hesitate  long  before  coming  to  the 
conclusion  that  this  court  had  no  jurisdic- 
tion in  such  a  case.    The  next  case  was  in 
January,  1896,  where  a    rule   was   made 
absolute  against  one  Stead  and  others.    One 
of  the  defendants  was  fined,  but,  as  in  that 
instance,  an  indictment  had  already  been 
removed  by  certiorari  into  the  King's  Bench 
and  it  has  no  bearing  upon  the  present  dis- 
cussion {E.  V.  Stead  {lS9e\  11  T.  L.  R.  492). 
Equally  little  has  the  next  case  in  March, 
1896,  when  a  rule  granted  against  the  editor 
and    publisher    of    the    nwntirigdonskire 
Post  tor  comments  on  a  case  under  com- 
mittal was  discharged  on   the  merits,  no 
Question  having  been  raised  to  the  juris- 
iction  {R.  v.  Payne^  [1896]  1  Q.  B.  577. 
On    December    21st,    1896,    Wills    and 
Wright,  JJ.,  refused  a  rule  in  respect  of 
comments  in  a  newspaper  on  a  case  of  one 
Crane,  who  had  been  committed  to  the 
Central  Criminal  Court  on  the  ground  of 
want  of  jurisdiction.     In  this  case  also  it 
was  not   called  to  the   attention  of   the 
court    that    the    judges   at   the    Central 
Criminal    Court   sat    under    commissions 
identical  with  those  which  constitute  the 
assize    courts,  and  it  was    assumed  that 
they  sat  under  the  Act  of  1834,  by  which 
the  Central  Criminal  Court  was  established 
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(4  <fe  6  Will.  4,  c.  36),  and  not  under  the 
commissions  required  by  that  Act.     See 
L.  J.  Newspaper,  January  4th,  1896.    In 
May,  1896,  a  rule  was  refused  on  the  merits 
in  respect  of  comments  on  a  case  in  which 
two  persons  named  Milsom  and  Fowler  had 
been  committed  to  the  Central  Criminal 
Court  on  a  charge  of  murder.    No  question 
of  jurisdiction  was  raised.  In  January,  1897, 
Wright  and  Bruce,  JJ.,  granted  a  rule  in 
respect  of  an  article  in  the  Brecon  wnd 
Radnor  County  Times  upon  a  case  of  R.  v. 
William,  who  stood  committed  for  trial  to 
the  assizes.    The  same  judges  in  the  same 
term  allowed  the  rule  to  be  discharged  on 
the  defendants  undertaking  to  pay  the  costs 
of  the  applicant  as  between  soucitor  and 
client.     Tne  question  of  jurisdiction  does 
not  seem  to  have  been  raised  (J^.  v.  Felgate, 
January  19th,   1897).      On  January  26th, 
1897,  a  nile  \vas  refused  by  Wright  and 
Bruoe,  JJ.,  against  the  same  defendants 
for   an   article   in    the   same    newspaper. 
It  was  not  reported,  but  there  can  be  no 
doubt  that  it  was  refused  on  the  merits 
and  not  on  any    ground  of   jurisdiction. 
On  April  20th,  1899,  this  court,  then  con- 
sisting of  Lord  Russell,  C.J.,  and  Darung 
and  Channell,   JJ.,   granted  a  rule  for 
comments  on  a  case  of   one    Mary    Ann 
Ansell,  who  had  been  committed  to  the 
Herts  Assizes  on  a  charge  of  murder.    The 
rule,  however,  was  for  some  reason  which 
we  cannot  trace  not  drawn  up.    Probably 
as  in  the  late  case  of  R,  v.  Ivewton,  it  was 
supi)osed   to   be   a  matter    between   the 
parties  only,  and  was  compromised  without 
the  leave  of  the  court.    We  are  informed 
that  there  may  have  been  other  cases  on 
the  civil  side  of  the  court  of  which  there  is 
no  record  in  the  Crown  Office.    If  it  is  so, 
they  probably  would  be  cases  on  which 
comments  had  been  made   affecting  pro- 
ceedings in  matters  pending  on  the  civil 
side,  and,  if  so,  would  afford  no  assistance 
in  tne  present  discussion.    It  will  thus  be 
seen  that  there  have  been  only  two  cases  in 
which  the  question  of  jurisdiction  was  effec- 
tively raised,  in  each  mstance  with  respect 
to  cases  which,  if  tried  at  all,  would  have 
been  tried  at  the  Central  Criminid  Court 
In  both  cases  the  court  assumed  that  the 
Central    Criminal   Court   was  a  separate 
and  independent   court   with  which    this 
court  had  nothing  to  do.    We  think  that 
view  is  erroneous  for  the  reasons  ffiven  by 
Mr.  Danckwerts,  and  which  we  adopt.    In 
neither  case  was  there  any  serious  argu- 
ment on  the  subject  of  jurisdiction,  and  we 
think  therefore  that  verv  little  assistance 
can  be  gathered  from  tne  string  of  cases 
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which  have  just  been  mentioned,  or  from 
Bex  V.  Bv/rchett^  tupra.  For  what  they  are 
worth  they  tell  rather  against  than  for 
the  general  jurisdiction  of  this  court  to 
protect  inferior  courts  from  attacks  of  this 
kind  on  their  independence  and  usefulness. 
On  the  other  hand,  very  serious  and  im- 
portant considerations  tend  the  other  way. 
Many  inferior  tribunals  are  not  courts  of 
record,  and  therefore  have  no  means  of 
checking  practices  of  this  kind  with  which 
we  are  dealing.  Many  of  them  sit  only  at 
long  intervals,  and  before  they  can  do  any- 
thing to  interfere  with  such  offences  against 
gublic  practice  the  mischief  possible  may 
ave  been  effectually  done.  This  court 
exercises  a  vigilant  watch  over  the  pro- 
ceedings of  inferior  courts^  and  successfullv 
prevents  them  from  usurping  powers  which 
they  do  not  possess,  or  otherwise  acting 
contrary  to  law.  It  would  seem  almost  a 
natural  corollary  that  it  should  possess 
correlative  powers  of  guarding  them  against 
unlawful  attacks  and  interferences  with 
their  independence  on  the  part  of  others. 
It  is  said  with  respect  to  them,  as  has  been 
said  with  respect  to  the  present  case,  that 
there  is  a  remedy  by  criminal  informa- 
tion or  indictment.  The  latter  remedy  is  un- 
satisfactory on  account  of  necessary  delay, 
though  it  has  been  made  use  of.  See 
Bex  V.  Fisher  (1811).  2  Camp.  563,  where 
the  defendant  had  published  in  a  paper  called 
The  Day  a  sensational  report  of  the  state- 
ments made  before  a  magistrate  previous 
to  committing  a  prisoner  for  trial  at  the 
Admiralty  Sessions  or  Court  of  Kin^s 
Bench,  as  the  parties  might  think  St. 
Criminal  information  is  cumbrous  and  is 
also  liable  to  great  delay.  It  has  no  doubt 
been  occasionally  resorted  to.  as  in  the  case 
of  Bex  V.  Williams  (1823).  2  L.  J.  (o.s.)  K.  B. 
30^  where  John  Thurtell  had  been  com- 
mitted to  the  assizes  on  a  charge  of  murder, 
and  a  theatrical  exhibition  was  held  by  the 
court  to  be  calculated  to  interfere  with  the 
fair  trial  of  his  case.  See  also  in  Bex  v.  Lee 
(1804),  5  Esp.  123,  where  the  defendant  had 

Sublished  a  statement  of  the  contents  of 
epositions  taken  before  the  magistrates  of 
a  cnarge  of  murder,  and  in  Bex  v.  Fleet  (1818). 
1  B.  &  Aid.  379,  where  the  defendant  had 
published  the  evidence  given  before  a 
coroner's  jury  with  comments  unfavour- 
able to  a  party  accused  of  murder.  See 
also  B,  V.  Gray  (1865),  10  Cox  C.  C.  184, 
an  important  Irish  case.  In  England  no 
case  of  a  criminal  information  for  a  matter 
of  this  kind  is  to  be  found  in  the  books 
since  Bex  v.  Williams,  cited  above,  in  1823. 
There  are,  however,  serious  objections  to 
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proceeding  by  way  of  criminal  information. 
Apart  from  those  which  have  been  pointed 
out  before,  it  is  usual  in  cases  of  criminal 
information  for  the  court  to  be  satisfied 
that  the  applicant  is  a  person  to  whom  the 
privilege  of  filing  an  information  in  the 
name  of  the  Attorney-General  may  safely 
and  properly  be  granted,  and  although  this 
condition  has  been  dispensed  with  in  the 
cases  above  mentioned,  the  court  ought  to 
be  chary  of  departing  from  so  wholesome  a 
rule.  On  the  other  hand,  there  are  not 
wantinjB;  expressions  in  the  books  which 

Soint  m  the  other  direction.  The  juris- 
iction,  as  has  been  shown,  has  been 
actually  exercised,  whether  per  incuriam 
or  rightly,  in  several  cases  cited.  The 
Court  of  King's  Bench  is  one  to  which 
every  criminsJ  case  which  may  be  the 
subject  of  indictment  is  liable,  upon  proper 
materials,  to  be  removed.  One  frequent 
ground  of  removal  is  that  prejudice  exists 
in  the  natural  locality  of  trial,  and  it  may  well 
be  that  this  court  has  a  direct  interest  and 
duty  in  repressing  practices  whose  influence 
for  evil  would  extend,  though  perhaps  in  a 
less  measure,  to  itself,  should  it  be  called 
upon  to  try  a  case  removed  from  another 
court.  But  we  purposely  absti^in  from  pro- 
nouncing any  opinion  upon  this  general 
question,  and  prefer  to  leave  it  entirely 
open  when  the  occasion  shall  arise,  and  at 
the  present  moment  confine  ourselves  to 
saying  with  Wbight,  J.,  that  we  should 
hesitate  long  before  casting  any  more  doubt 
than  may  already  exist  as  to  the  capacity 
of  this  court  to  deal  by  proceeding  for  con- 
tempt with  cases  in  wmch  attempts  are 
made  to  pollute  the  stream  of  justice  and 
to  interfere  with  its  proper  and  unfettered 
administration  by  courts  which  possess  no 
adequate  means  of  protecting  themselves 
in  this  respect.  In  tne  particular  instance 
before  us  it  appears  that  Mr.  Parke  was 
not  himself  the  author  of  the  articles  com- 
plained of,  nor  was  he  aware  that  the^r  had 
been  written  or  were  about  to  be  published. 
His  superintendence,  however,  must  have 
been  of  a  very  lax  and  perfunctory  character, 
as  the  articles  were  published  in  no  less 
than  seven  issues  of  his  paper,  extending 
from  the  19th  to  the  27th  March,  both  days 
inclusive,  and  as  the  first  of  the  series  was 
one  which  grossly  transcended  all  possible 
limits  of  propriety  in  such  matters,  and 
transcended  them  in  a  peculiarly  mis- 
chievous fashion,  by  stating  a  number  of 
facts  extremely  damaging  to  the  prisoner, 
which  could  never  be  given  in  evidence 
against  him  on  his  trial,  and  of  the  publi- 
cation of  which  any  reasonable  sense  of 
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justice  would  have  induced  the  editor  to 
take  notice  and  to  remonstrate  with  his 
subordinates,  he  cannot  be  acquitted  of 
great  negligence  in  allowing  such  violations 
of  the  law  to  be  repeated  time  after  time, 
and  we  think  he  ought  to  pay  a  substantial 
fine,  which  we  fix  at  £50,  and  our  order  is 
that  he  pay  that  sum  as  a  fine,  and  that  he 
be  impnsoned  in  the  custody  of  the  court 
in  Bnxton  Prison  until  the  fine  be  paid. 
We  make  no  order  as  to  costs,  as,  looking 
to  the  matters  brought  to  our  notice  in 
the  application  recently  heard  against  the 
solicitor  who  took  the  present  proceedings, 
we  can  hardly  doubt  that  the  real  object 
of  the  motion  was  to  obtain  for  Dougal 
a  sum  of  money  by  way  of  compromise,  an 
abuse  of  the  process  of  the  court  which  we 
feel  bound  to  stop. 

Evle  absolute. 

Solicitors  in  support  of  the  rule  :  Arthur 
Newton  k  Co. 

Solicitors  against  the  rule :  Lewis  and 
Lewis. 
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July  16,  1903. 

Melth-am  Spinning  Company,  Limited 
v.  huddersfield  corporation. 

Waterworks  —  Penalties  —  Recovery  of — 
Whether  action  will  lie — Eemedy  pro- 
vided by  local  Act— "  Sue  for  and 
recover ''^— Huddersfield  Water  Act, 
1869  (32  k  33  Vict.  c.  ex.)  s.  32— 
Waterworks  Clauses  Act,  1847  (10  Vict. 
c.  17)  s.  85. 

A  local  water  Act  provided  that  in  case  of 
neglect  on  the  part  of  a  corporation  to 
cause  to  flow  a  certain  quantity  of  com- 
pensation  water ^  the  coryjoration  Rhourld 
forfeit  and  pay  certain  jTenalties  "  to 
the  occupiers  o/  ea^h  of  the  mills  and 
works  affected  thereby  {who  may  sue 
for  and  recover  the  same)" 

Held,  that  such  occupiers  could  maintain  an 
action  in  the  nigh  Court  of  Justice  for 
the  recovery  of  ths  penalties  prescribed  by 
the  Act. 
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The  remedy  by  summary  proceedings  before 
two  justices,  provided  oy  s.  1 45  of  the  Bail- 
ways  Clauses  Consolidation  Act,  1846, 
is  not  incorporated  by  s,  S6ofthe  Water- 
works Clauses  Act,  1847,  into  the  local 
Act  because  the  words  "  sue  amd  recover  " 
in  the  latter  specially  provide  for  the 
recovery  of  penalties  by  action, 

Ar^ment  of  point  of  law  raised  by  the 
pleadings  in  an  action  brought  to  recover 
penalties  under  s.  32  of  the  Huddersfield 
Water  Act,  1869. 

The  statement  of  claim  was  as  follows  : — 

1.  By  an  Act  entitled  "The  Huddersfield 
Water  Act,  1869,"  the  defendants  (therein 
and  hereinafter  called  the  "corporation") 
were  authorised  and  empowered  to  make 
and  maintain  certain  waterworks  and  con- 
veniences connected  therewith,  and  to  enter 
on,  take  and  use  certain  lands,  and  to  take, 
use,  get  and  appropriate  certain  streams  and 
waters,  and  to  do  and  perform  certain  other 
acts  and  things. 

2.  By  s.  28  of  the  said  Act  it  was  enacted 
as  follows  :  "As  compensation  for  tihe  tak- 
ing of  such  waters  by  this  Act  authorised  to 
be  taken  as  at  the  passing  of  this  Act 
directly  or  derivatively  flow  or  proceed  into 
Brow  Grains  Dike,  Meltham  Dike  and  the 
river  Holme  respectively,  the  corporation 
shall  cause  to  flow  from  the  reservoir  to  be 
constructed  at  or  near  Blackmoor  Foot, 
down  a  pipe  or  aqueduct  into  the  said  Brow 
Grains  Dike,  at  a  point  near  to  and  above 
New  Bridge  Mill,  961  gallons  per  minute 
during  the  following  hours  of  every  lawful 
working  day,  that  is  to  say,  from  six  o'clock 
in  the  forenoon  to  six  o'clock  in  the  after- 
noon." 

3.  By  s.  32  of  the  said  Act  it  was  provided 
as  follows  :  "  In  case  of  neglect  on  the  part 
of  the  corporation  to  maintain  any  such 
gauge  in  a  state  of  efficiency  and  in  case  of 
anjr  other  neglect  by  or  in  consequence  of 
which  any  of  the  several  quantities  of  water 
aforesaid  from  the  said  reservoirs  shall  not 
so  flow,  the  corporation  shall  for  every  day 
on  which  such  neglect  occurs  forfeit  and  pay 
to  the  occupiers  of  each  of  the  mills  and 
works  affected  thereby  (who  may  sue  for  and 
recover  the  same)  the  sum  of  £6,  and  shall, 
in  addition,  make  compensation  for  any  loss, 
dama^  or  injury  sustained  by  such 
occupiers,  or  any  of  them,  in  respect  of  which 
such  penalties  are  an  insufficient  compensa- 
tion, and  such  occupiers  may  respectively 
from  time  to  time  recover  such  compensa- 
tion with  cost,  from  the  corporation  by 
proceedings   in   any   court   of  competent 
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jurisdiction."  The  said  reservoir  at  Black- 
moor  Foot  was,  and  is,  one  of  the  reservoirs 
referred  to  in  this  section. 

4.  For  many  years  before  the  matters 
hereinafter  referred  to,  the  corporation  in 
pursuance  of  the  powers  granted  and 
conferred  by  the  said  Act,  have  taken,  used, 
^ot  and  appropriated  waters  which  flowed 
into  Brow  Grams  Dike,  Meltham  Dike  and 
the  river  Holme  respectively,  and  have  been 
and  are  subject  to  an  obligation  to  supply 
such  compensation  water  as  is  prescribed  by 
s.  28  of  the  said  Act. 

5.  By  and  in  consequence  of  the  neglect 
of  the  corporation  on  all  and  each  of  the 
working  days  comprised  within  the  period  of 
six  months  next  prior  to  the  date  of  the 
writ  in  this  action,  the  quantity  aforesaid 
did  not  so  flow  as  required  by  the  said  Act 
from  the  said  reservoir  at  Blackmoor  Foot 
into  the  said  Brow  Grains  Dike  on  all  or 
any  of  the  said  working  days.  Particulars 
of  the  said  neglect  are  as  follows    .... 

6.  The  plaintifls  are  the  occupiers  of  a 
certain  mill  and  works,  which  were  during 
the  said  period  affected  by  reason  of  the 
neglect  of  the  corporation  to  perform  such 
statutory  obligations  as  aforesaid. 

The  plaintiffs  claim  £780,  being  the 
aggregate  amount  of  penalties  at  £5  per  day 
for  156  days. 

The  defence,  so  far  as  material,  was  as 
follows  : — 

1.  The  defendants  admit  paragraphs  1,  2, 
3  and  4  of  the  statement  of  claim.  The 
sections  referred  to  form  part  of  a  special 
local  statute  which,  by  s.  2,  incorporates  the 
provisions  of  the  Waterworks  Clauses  Act, 
1847.  By8.85ofthesaid Waterworks  Clauses 
Act,  1847,  the  clauses  of  the  Railways  Clauses 
Consolidation  Act,  1845,  with  respect  to  the 
recovery  of  dama^  not  otherwise  provided 
for  and  of  penalties  are  incorporated  with 
the  said  Waterworks  Clauses  Act,  1847,  and 
with  the  said  local  Act,  which  is  a  special 
Act  within  the  meaning  of  the  said  85th 
section.  By  ss.  140  ana  145  of  the  said 
Railways  Clauses  Consolidation  Act,  1845, 
in  cases  where  damages  are  by  the  special 
Act  directed  to  be  paid  and  the  method  of 
enforcing  the  payment  is  not  provided  for, 
they  are  to  be  aetermined  by  two  justices, 
ana  every  penalty  or  forfeiture  imposed  by 
the  special  Act,  the  recovery  of  which  is  not 
otherwise  provided  for,  is  to  be  recovered 
by  summary  proceedings  before  two  justices. 

2.  The  defendants  deny  that  by  or  in 
con.Hequence  of  any  neglect  on  their  part  on 
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all  or  anv  of  the  working  days  referred  to 
in  the  fifth  paragraph  of  the  statement  of 
claim,  the  proper  quantity  of  water  therein 
mentioned  did  not  flow  into  the  said  Brow 
Grains  Dike.  The  quantity  of  water 
required  by  the  said  Act  did  in  fa^t  so  flow 
into  the  said  dike  upon  each  and  all  of  the 
said  days. 

3.  The  defendants  deny  that  the  plaintiffs 
were  affected  by  reason  of  the  matters 
alleged  in  the  fifth  and  sixth  paragraphs  of 
the  statement  of  claim,  or  that  they  suffered 
any  damage  or  prejudice  whatever  in  the 
conduct  of  their  business.  They  deny  that 
the  plaintiffs  were  deprived  of  all  or  any  of 
the  water  used  and  required  for  their  said 
mill  and  works,  to  which,  under  the  pro- 
visions of  the  aforesaid  local  Act,  they  were 
entitled. 

4.  The  defendants  will  object  that  the 
plaintiffs  have  no  right  to  maintain  the 
present  action  in  the  High  Court.  No  pro- 
vision is  made  either  in  the  said  Hudders- 
field  Water  Act,  1869,  or  in  the  Waterworks 
Clauses  Act,  1847,  as  to  the  recovery  of  the 
penalties  herein  sued  for,  and  the  defendants 
will  contend  that  by  the  combined  effect  of 
the  statutes  set  forth  in  paragraph  1  of 
this  defence  such  penalties  are  only  recover- 
able before  justices  and  cannot  be  recovered 
by  action  in  this  honourable  court. 

DanckwerUj  K.C.  (E.  W,  Harper,  with 
him),  for  the  defendants.— The  plaintiffs 
cannot  maintain  this  action.  The  only 
way  in  which  the  penalties  specified  in  the 
Act    of    1869    can    be    recovered    is    by 

Sroceedings  before  justices.  The  local  Act 
oes  not  provide  any  method  of  recovering 
penalties,  and  therefore  they  can  only  be 
recovered  in  the  manner  provided  by  the 
Waterworks  Clauses  Act,  1847,  which  refers 
to  s.  145  of  the  Railways  Clauses  Consolida- 
tion Act,  1846.  The  words  "sue  for"  in 
s.  32  of  the  Act  of  1869  are  applicable  to 
proceedings  before  justices.  Tne  last  part 
of  s.  32,  which  provides  for  the  recovery 
of  compensation,  was  inserted  to  preserve 
the  common  law  remedy  for  damages  and 
does  not  affect  the  question  in  issue  in  this 
case.  He  referred  to  Lewis  v.  Swansea 
Cwjxyiation  (1887),  4  T.  L.  R  122,  706. 

Scott  Fox,  K.C.,  and  TT.  J.  Waugh,  for 
the  plaintiffs,  were  not  called  upon. 

Wright,  J. — I  cannot  see  any  foundation 
for  the  argument  put  forward  on  behalf  of 
the  defendants  in  this  case.  It  seems  to  me 
that  the  meaning  of  s.  32  of  the  Act  of 
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1869  is  plain  ;  it  provides  that  the  occupiers 
of  each  of  the  mills  "may  sue  for  and 
recover"  the  penalties  prescribed  by  the 
section.  I  think  the  natural  meaning  of 
those  words  is  that  they  may  sue  for  and 
recover  the  penalties  in  an  action.  If  that 
is  the  meaning  of  the  section  the  remedy 
provided  by  the  incorporated  Acts  does  not 
apply.  It  seems  to  me  that  s.  32  does  con- 
tain a  provision  as  to  the  recovery  of  the 
penalties,  and  if  I  am  at  liberty  to  look  at 
the  last  part  of  the  section,  which  provides 
for  the  recovery  of  compensation,  I  cannot 
ima^ne  language  more  clear  upon  the  point. 
I  think,  therefore,  that  the  plaintiffs  have  a 
right  to  maintain  the  present  action. 

Solicitors  for  the  plaintiffs  :  Rowcliffes, 
Bawle  &  Co..  for  Kamsden,  Sykes  and 
Ramsden,  Huddersfield. 

Solicitors  for  the  defendants  :  Riddell  & 
Co.,  for  F.  C.  Lloyd,  Huddersfield. 
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July  17,  1903. 

(Before  the  Chairman  (W.  R.  MoConnbll, 
K.C.)  and  other  Justices.) 

Barker  v.  Hopkins. 

Criminal  law  —  Offence  punishable  with 
more  than  three  months'  imprison- 
ment—Offender must  be  informed  of 
his  right  to  be  tried  by  jury— Waiver — 
Summary  Jurisdiction  Act,  1879  (42  & 
43  Vict.  c.  49),  s.  17. 

A  defendant,  if  charaed  tvith  an  offence 
within  s.  17  of  the  Swmnuiry  Juris- 
dictum  Act,  1879,  must  be  infopfned  by 
the  court  of  summary  jurisdiction  of 
his  right  to  be  tried  by  a  jury.  It  ts 
not  suficient  that  he  has  heard  a  defen- 
dant in  a  previous  case,  charged  with  a 
similar  ojfence  arising  out  of  the  same 
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subject-matter,  informed  of  his  right  to 
be  so  tried,  and  he  cannot,  under  these 
circumstances,  be  held  to  have  waived 
his  right  to  be  informed  by  the  court, 
when  his  ca^e  came  on,  of  his  right  to 
be  tried  by  a  jury. 

This  was  an  appeal  by  Henry  Harker 
against  a  conviction  by  A.  Antwis  Hopkins, 
Esq.,  one  of  the  metropolitan  police  magi- 
strates, dated  May  27th,  1903,  under  s.  47 
of  the  Public  Health  (London)  Act,  1901, 
whereby  the  appellant  was  sentenced  to  be 
imprisoned  witn  hard  labour  for  three 
months. 

C.  F.  OilL  K.C.  (Mallinson  with  him), 
appeared  on  oelialf  of  the  appellant. 

George  Elliott  (C.  Whiteley  with  him),  on 
behalf  of  the  respondent. 

It  appeared  that  on  April  30th  a  meat 
inspector  employed  by  the  London  County 
Council  went  to  the  premises  of  a  man 
called  William  White,  a  slaughterman  and 
meat  salesman,  trading  as  A.  Badgery,  in 
Camberwell.  The  inspector  there  found 
the  carcase  of  a  cow  cut  into  four  quarters. 
The  carcase  was  very  emaciated,  and  ap- 
peared to  be  that  of  an  animal  that  had 
died  of  a  wasting  disease.  Proceedings 
were  taken  against  White,  and  he  was 
fined  £5  and  £3  38.  costs.  On  the  same 
day  proceedings  were  also  taken  against 
the  appellant,  it  being  alleged  that  the 
carcase  was  sent  to  White's  premises  by 
him,  and  he  was  sentenced  to  be  impri- 
soned as  above  mentioned.  On  the  hear- 
ing of  the  appeal,  evidence  was  given  to 
support  the  conviction,  and  evidence  having 
been  given  by  and  on  behalf  of  the  appel- 
lant to  prove  that  the  carcase  seized  at 
White's  premises  was  not  a  carcase  that 
had  been  sent  there  by  the  appellant, 

C.  F,  Gill,  K.C.,  submitted  that  the  con- 
viction was  bad  in  law.  The  appellant 
did  not  know  of  his  right  to  be  tried  by  a 
jury ;  he  was  never  informed  by  the  magi- 
strate that  he  had  such  right  as  in  fact  ne 
had.  the  offence  with  which  he  was  charged 
renaering  him  liable  to  six  months'  impri- 
sonment. By  s.  17  (1)  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49) : 
"  A  person  when  charged  before  a  court  of 
summary  jurisdiction  with  an  offence,  in 
respect  of  the  commission  of  which  an 
offender  is  liable  on  summary  conviction  to 
be  imprifioned  for  a  term  exceeding  three 
months,  and  which  is  not  an  assault,  may, 
on  appearing  before  the  court  and  before 
the  charge  is  gone  into  but  not  afterwards, 
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claim  to  be  fried  by  a  jury."  By  sub-s  (2) : 
"A  court  of  summary  jurisdiction  betore 
the  charge  is  gone  into  in  respect  of  an 
offence  to  which  this  section  applies,  for 
the  purpose  of  informing  the  defendant 
of  his  nght  to  be  tried  bv  a  mry  in  pur- 
suance of  this  section,  shall  address  him  to 
the  following  effect :  *  You  are  charged 
with  an  offence  in  respect  of  the  commis- 
sion of  which  you  are  entitled,  if  you  desire 
it,  instead  of  being  dealt  with  summarily, 
to  be  tried  by  a  lury ;  do  you  desire  to  be 
tried  by  aiuryl'  This  instruction  to  the 
court  is  absolutely  definite.  By  s.  27  (6)  : 
"The  conviction  shall  contain  a  state- 
ment .  .  .  of  the  consent  of  such  person 
to  be  tried  by  a  court  of  summary  jurisdic- 
tion." In  E.  V.  Cockshott,  [18981  1  Q.  B. 
582  ;  62  J.  P.  325,  it  was  decided  that 
where  a  person  charged  before  a  court  of 
summary  jurisdiction  with  an  offence 
within  this  section  was  not  informed 
before  the  charge  was  gone  into  of  his 
right  to  be  tried  by  a  jury,  and  after  the 
charge  was  gone  into  pleaded  guilty  and 
was  convicted,  the  conviction  was  bad,  and 
that  it  was  immaterial  whether  the  defen- 
dant knew  of  his  right  to  be  tried  by  a 
jury.  Here  the  appellant  had  no  know- 
ledge of  his  right,  and  no  intimation  of  his 
right  was  given  him.  The  case  against 
White  was  a  separate  case,  and  was  finished 
before  that  agamst  the  appellant  was  gone 
intOj  and  was  not  under  the  same  sub- 
section as  that  against  the  appellant. 

Elliott— The  appellant  in  fact  had  notice 
of  his  right.  He  and  White  were  charged 
under  practically  the  same  circumstances. 
White  was  charged  first,  and  he  was  duly 
informed  of  his  right  to  be  tried  by  a  jury. 
The  appellant  was  present  and  heard  the 
information  given  to  White,  and  he  must 
be  taken  to  have  waived  any  right  to  be 
again  informed  when  the  case  against  him 
came  on. 

The  Chairman.— Suppose  he  did  waive 
his  right,  is  that  enough,  looking  at  the 
judgment  of  Wright,  J.,  in  M.  v,  Cockshott^ 
9upraf 

Elliott— B.e  could  not  waive  his  right  if 
in  fact  he  had  had  no  intimation  of  its 
existence,  but  here  there  were  two 
similar  cases,  and  the  first  defendant  had 
been  informed  of  his  right  in  the  appel- 
lant's hearing. 

The  Chairman.— The  first  case  was  over 
and  disposed  of. 
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Elliott— Re  had  heard  White  asked,  and 
then  he  chose  not  to  exercise  his  own  right. 
He,  his  counsel  and  solicitor  each  knew  of 
the  right.    There  was  no  hardship. 

The  Chairman.— The  point  taken  is 
fatal  to  the  case.  The  appellant  was  not 
given  the  information  that  he  ought  to  have 
Been  given.  Wbether  he  waived  his  right  or 
not  is  immaterial:  the  omission  by  the 
court  to  give  him  tne  information  required 
by  the  statute  is  fatal. 

Conviction  quashed. 

Solicitor  for  the  appellant  :  C.  T.  Wilkin- 
son. 

Solicitors  for  the  respondent :  Marsden 
and  Son. 
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Allman  v.  Hardoastle. 

Metropolis— Borough  council— Power  of  to 
lay  information— Metropolitan  Police 
Act,  1839  (2  &  3  Vict.  c.  47),  s.  60(7). 

The  appellant  a/n  injector  of  streets  in  the 
employ  of  the  borough  council  ofSouth- 
tifarky  laid  an  information  against 
the  remondentj  a  costermonger,  /or  tm- 
lawfvuy  exposing  certain  articles  for 
sale  upon  a  highway  within  the  limits 
of  the  said  boroughj  upon  amd  so  as  to 
hang  over  the  carriageuKiy  or  footway 
of  the  said  highvHiy^  a!nd  causing  am/noy- 
cmce  and  oostructiony  contrary  to  the 
Metropolitan  Police  Act  1839  (2  d: 
3  Vict  c,  47),  «.  60  (7).  The  magistrate 
dismissed  the  swmm/ms  on  the  grouaid 
that  a  corporation  could  not  be  a  com- 
rnon  inform/er  tmless  expressly  or 
impliedly  authorised  by  statute,  and 
could  noty  therefore,  lay  the  informa- 
tion or  instruct  the  appellant,  their 
official,  to  do  so  on  their  behalf 

Held,  that  the  offence  u/nder  the  Metropoli- 
tan Police  Act,  1839,  being  a/n  offence 
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against  the  public,  that  ani/  person 
might  prosecute,  and  that  therefore  the 
appellant  wa»  entitled  to  prosecute. 

Case  stated  by  G.  Paul  Taylor,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Southwark 
Police  Court. 

The  appellant  is  an  inspector  of  streets 
in  the  employment  of  the  Southwark 
Borough  Council,  and  at  the  Southwark 
Police  Court,  on  the  I2th  and  19th  days  of 
February,  1903.  an  information  which  had 
been  laid  by  tne  said  appellant  on  behalf 
of  the  said  borough  council  against  Eliza 
Hardcastle  (hereinafter  called  the  respon- 
dent), under  sub-s.  (7)  of  s.  60  of  the  Metro- 
politan Police  Act,  1839  (2  «k  3  Vict.  c.  47), 
charging  that  she,  the  said  respondent,  on  the 
5th  day  of  February,  1903,  at  a  thorough- 
fare or  street  known  as  London  Road,  in 
the  metropolitan  borough  of  Southwark,  in 
the  county  of  London,  did  unlawfully  ex- 
pose for  sale  certain  articles  (to  wit,  oysters) 
upon  and  so  as  to  hang  over  the  carriage- 
way or  footway  of  the  said  street  so  as  to 
cause  annoyance  or  obstruction  in  the  said 
thoroughfare,  was  heard  by  me,  when  I 
dismissed  the  same. 

On  the  hearing  of  the  said  information 
the  following  facts  were  proved  : 

That  the  said  prosecution  was  instituted 
by  the  said  Edward  Allman,  a  servant  of 
the  mayor,  aldermen,  and  councillors  of 
the  metropolitan  borough  of  Southwark, 
acting  by  the  council  of  the  said  borough, 
on  the  instructions  and  by  the  order  of  the 
said  council. 

That  the  said  prosecution  was  conducted 
by  counsel  instructed  by  the  solicitor  for 
the  council  of  the  said  borough  of  South- 
wark. 

That  the  summons,  dated  February  5th. 
1903,  states :  "  Information  has  been  laid 
this  day  by  Edward  Allman,  inspector  of 
streets,  on  behalf  of  the  Southwark  Borough 
Council,  for  that  you  on  February  5tn, 
1903,  at  a  thoroughfare  or  street  known  as 
London  Road,  in  the  metropolitan  borough 
of  Southwark,  in  the  county  of  London, 
within  the  district  aforesaia,  did  unlaw- 
fully expose  for  sale  certain  articles,  to  wit, 
oysters,  upon  or  so  as  to  hang  over  the 
carriageway  or  footway  of  the  said  street 
so  as  to  cause  an  annoyance  or  obstruction 
in  the  said  thoroughfare,  contrary  to  the 
Metropolitan  Police  Act,  1839  (2  &  3  Vict, 
c.  47),  8.  60  (7)." 

That  the  respondent,  who  is  a  coster- 
monger,  did  in  fact  on  the  said  February 
5th,  1903,  in  the  said  thorougnf  are  or  street 
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known  as  London  Road,  in  the  said  borough 
of  Southwark,  expose  oysters  for  sale  on  a 
barrow  standing  in  the  carriageway  of  the 
said  thoroughfare  so  as  to  cause  obstruction 
in  the  said  thoroughfare,  and  that  such 
obstruction  was  contrary  to  sub-s.  (7)  of 
s.  60  of  the  Metropolitan  Police  Act,  1839 
(2  <k  3  Vict.  c.  47),  and  was  unlawful.  It 
was  further  proved  that  the  said  respon- 
dent was  not  carrying  on  her  business  as  a 
costermonger  in  accordance  with  the  police 
regulations  made  pursuant  to  the  Metro- 
politan Streets  Act  Amendment  Act,  1867 
(31  &  32  Vict.  c.  5),  s.  1. 

On  the  part  of  the  respondent  it  was 
contended  that  the  said  information  was 
bad  in  law  upon  the  following  grounds  : 

(a)  That  tne  same  was  expressed  to  be 
laid  by  the  appellant  on  behalf  of  the  said 
Southwark  Borough  Council. 

(b)  That  the  same  was  laid  on  the  in- 
structions and  by  the  orders  of  the  said 
borough  council. 

(c)  That  the  said  borough  council  was  in 
law  unable  to  lay  the  said  information 
either  as  a  body  corporate  or  by  its  servant. 

(d)  That  a  corporation  could  not  act  as 
a  common  informer  unless  expressly  or 
impliedly  authorised  by  statute. 

(e)  That,  as  the  corporate  body  the 
Southwark  Borough  Council  had  no  power 
to  lay  the  said  information,  it  could  not 
appoint  the  said  appellant  to  lay  such 
information  on  its  behalf. 

On  the  part  of  the  appellant  it  was 
contended : 

(a)  That  the  appellant  was  entitled  in 
law  to  lay  the  said  information  as  servant 
or  agent  and  by  the  direction  and  on  behalf 
of  the  said  Southwark  Borough  0>uncil. 

(b)  That  the  said  borough  council  was 
entitled  in  law  to  lay  the  said  information 
by  the  appellant,  its  servant  or  agent. 

(c)  That  the  words  "on  behalf  of  the 
said  Southwark  Borough  Council"  in  the 
summons  were  descriptive  of  the  appel- 
lant's position,  and  tnat  they  were  sur- 
plusage and  could  be  disregarded,  and  that 
the  information  should  be  treated  as  laid 
by  the  appellant  individually. 

(d)  That  the  said  borough  council  were 
not  common  informers,  but  by  reason  of 
their  powers  were  proper  prosecutors  of  the 
respondent  for  the  offence  charged. 

(e)  That  the  solicitor  for  the  respondent 
having  cross-examined  as  to  obstruction, 
size  of  barrow  and  other  facts,  it  was  too 
late  to  raise  the  point  at  the  close  of  the 
evidence  for  the  prosecution.  (The  respon- 
dent's solicitor  cross-examined  the  first  and 
other  witnesses  to  elicit  facts  to  support 
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the  said  point,  but  did  not  raise  the  argu- 
ment or  expressly  indicate  the  point  until 
the  close  of  the  evidence  for  the  prose- 
cution). 

(f)  That  the  point  raised  by  the  respon- 
dent being  purely  technical,  and  as  to  the 
substance  or  form  of  the  information  and 
summons  and  not  going  to  jurisdiction,  and 
the  respondent  not  having  oeen  deceived  or 
misled  py  the  informality  or  defect  (if  any) 
on  the  information  or  summons,  the  respon- 
dent should  on  the  finding  of  fact  have 
been  convicted. 

My  attention  was  called  to  the  following 
cases  :  St  Leonardos,  Shoreditch  v.  Franklin 
(1878),  3  C.  P.  D.  377  ;  Egg^inton  v.  Pearl 
(1876),  33  L.  T.  428 ;  40  J.  P.  76 ;  Wand^(yrth 
Board  of  Works  v.  Pretty,  [1899]  1  Q.  B.  1  ; 
63  J.  P.  132  ;  R,  v.  Francis  and  Others,  Ex 
parte  WalUm  (1899),  15  T.  L.  R.  323 ;  63  J.  P. 
469  ;  Summers  v.  Holbom  Board  of  Works, 
[1893]  1  Q.  B.  612 ;  57  J.  P.  326  ;  Keep  v. 
St  Marias,  NeuringUm,  [1894]  2  Q.  B.  524  ; 
58  J.  P.  748  ;  R,  v.  Bradley  (1894),  17  Cox 
C.  C.  739  ;  58  J.  P.  199. 

After  consideration  of  the  said  conten- 
tions and  cases,  I  was  of  opinion  that  the 
Southwark  Borough  Council  in  prosecuting 
the  said  respondent  for  obstruction  should 
have  proceeded  under  the  statutory  powers 
conferred  on  them  by  Michael  Angelo 
Taylor's  Act  (57  GJeo.  3,  c.  29),  s.  65,  and 
that  the  respondent  was  entitled  to  suc- 
ceed on  the  ground  that  this  was  a  prosecu- 
tion by  a  corporate  body,  and  that  a 
corporate  body  cannot  be  a  common  in- 
former except  by  specific  or  implied 
statutory  authority,  and  that  as  it  was 
shown  that  the  appellant  was  acting  in 
the  said  proceedings  not  upon  his  own 
initiative,  out  as  agent  for  the  said  South- 
wark Borough  Council,  and  that  as  the 
council  had  no  right  to  delegate  to  an 
agent  that  which  they  had  no  power  them- 
selves to  do,  and  that  the  said  point  of 
law  raised  by  the  respondent  was  not  as  to 
the  substance  or  form  of  the  said  informa- 
tion, but  went  to  the  jurisdiction  of  the 
court,  therefore  that  the  said  summons 
must  be  dismissed,  which  I  accordingly 
did,  without  ccBts.  The  decision  affected 
twelve  informations,  and  in  which  the  like 
circumstances  of  obstruction  were  proved, 
and  which  by  consent  of  the  solicitor  for 
the  several  defendants  were  treated  as 
being  heard  at  the  same  time. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is,  whether  I,  the  said 
magistrate,  upon  the  above  statement  of 
facte,  came  to  a  correct  determination  and 
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decision  in  point  of  law,  and  what  should 
be  done  in  the  premises. 

Q.  Paul  Tayloe. 

The  Metropolitan  Police  Act,  1839  (2  <k 
3  Vict.  c.  47),  s.  60,  provides:  "Every  per- 
son who,  in  any  street  or  public  plawje 
within  the  limite  of  the  metropolitan  police 
district  shall  be  guilty  of  any  of  the  follow- 
ing offences,  shall  be  liable  to  a  penalty  not 
more  than  forty  shillings  for  every  such 
offence"   .  .  . 

"  (7)  Every  person  who  shall  expose 
anything  for  sale  .  .  .  upon  or  so  as  to 
hang  over  any  carriageway  or  footway 
or  ...  so  as  to  cause  any  annoyance  or 
obstruction  in  any  thoroughfare." 

H,  Avary,  K.C.  (with  him,  F,  Dodd),  for 
the  appellante.— The  question  in  this  case 
has  not  been  properly  apprehended  by  the 
learned  magistrate.  It  is  quite  true  that  a 
public  body  cannot  act  as  a  common  in- 
former unless  expressly  or  impliedly  autho- 
rised by  statute.  That  was  oecause,  as  is 
pointed  out  in  Guardians  of  St  Leonardos, 
Shoreditch  v.  Franklin  (1878),  3  C.  P.  D. 
377,  by  Lord  Coleridge,  C. J.,  an  informer 
suing  under  the  old  penal  statutes  had  to 
make  an  affidavit,  which  a  corporation 
could  not  do.  But  this  is  not  a  proceed- 
ing by  a  common  informer  at  all.  Any 
person  may  prosecute  for  an  offence 
which  is  against  the  public.  He  cited 
Paley  on  Convictions  _(7th  ed.),  p.  77  ; 
CoU  V.  CoulUm  (1860),  2  El.  &  El.  695.  The 
Metropolitan  Police  Act,  1839^  in  s.  60  (7), 
deals  with  the  same  matter  as  Michael  Angelo 
Taylor's  Act  (57  G^eo.  3,  c.  29),  and  by  pro- 
ceeding under  the  later  Act  some  of  the 
difficulties  of  proceeding  under  the  earlier 
Act  are  avoided.  The  corporation  are  pro- 
secutors here,  not  common  informers  suing 
for  a  penalty.  In  Back  v.  Holmes  (1887). 
57  L.  J .  M.  C.  37  ;  51  J.  P.  693,  it  was  held 
that  a  prosecution  under  s.  72  of  the  High- 
way Act,  1835,  could  be  instituted  by  the 
police. 

DanckwertSy  K.C.  (with  him,  Brandon\ 
for  the  respondente.— The  real  point  of  the 
magistrate's  decision  has  not  been  dealt 
with  by  the  appellant.  No  one  questions 
that  for  ordinary  offences  against  the 
State  where  the  Crown  is  technically  the 
authority,  it  is  competent  for  any  one  to 
prosecute  on  behalf  of  the  Crown,  but  not 
to  act  as  common  informers.  Lord  Cole- 
ridge has  said :  "  It  is  not  wise  for  cor- 
porations to  act  as  common  informers. 
They  have  specific  powers  and  are  formed 
for  specific  purposes,  and  all  the  magistrate 
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says  is  that  the  corporation  here  has  failed 
to  show  him  that  they  have  these  powers 
of  prosecuting  conferred  upon  them." 
Section  10  of  the  Summary  Jurisdiction  Act, 
1848,  says  :  Every  such  complaint  shall  be 
for  one  matter  of  complaint  only  and  not 
two  or  more,  and  every  such  information 
for  one  offence  only  and  not  for  two  or  more 
offences,  and  may  be  laid  by  a  complainant 
or  an  informer  in  person  or  by  an  attorney  or 
other  person  authorised.  In  this  case  the 
person  who  comes  forward  is  not  the  real 
prosecutor,  but  a  representative.  If  these 
proceedings  had  been  taken  under  Michael 
Angelo  Taylor's  Act,  then  there  would 
have  been  a  real  prosecutor,  as  that  Act 
authorises  them  to  prosecute.  If  we  find 
power  given  under  an  Act  of  Parliament  to 
a  corporation  to  prosecute,  it  may  be  as- 
sumed that  that  power  would  not  have 
been  given  them  if  they  had  the  power  to 
prosecute  generally  in  criminal  matters. 
If  the  costermonger  here  was  not  acting  in 
accordance  with  the  police  regulations  it 
was  the  duty  of  the  police  to  have  prose- 
cuted. He  referred  to  B.  v.  Francis  (1900), 
15  T.  L.  R.  323.  In  this  case  it  is  founa 
that  Allman  was  not  the  prosecutor,  but 
the  borough  council  acted  in  that  capacity. 
According  to  the  Summary  Jurisdiction 
Act,  you  are  bound  to  say  who  is  the  pro- 
secutor in  order  that  the  costs  may  be  put 
upon  the  proper  and  responsible  head. 

Lord  Alveestone,  C.J.— If  this  case 
raises  the  question  just  stated  in  the  argu- 
ment for  the  respondent^  it  raises  a  very 
important  question.  It  is  suggested  this 
prosecution  must  fail  because  the  prose- 
cutor is  a  common  informer,  and  because 
the  Southwark  Borough  Council  have  no 
statutory  authority  to  enable  them  to  take 
these  proceedings.  No  evidence  has  been 
called  to  show  anything  of  the  sort,  whether 
the  borough  council  do  or  do  not  possess 
the  statutory  powers.  Mr.  Danckwerts 
has  argued  that  borough  councils  were 
created  for  certain  specific  purposes,  not 
including  prosecutions,  but  there  has  been 
nothing  put  before  us,  no  statute  or  any- 
thing, determining  or  defining  their  consti- 
tutional powers.  I  do  not  express  an 
opinion  as  to  whether  in  this  case  a  prose- 
cution could  be  brought  by  Allman  on 
behalf  of  the  Southwark  Borough  Council 
or  not  ;  except  for  the  purpose  of  costs 
the  Question  could  not  nave  arisen  who 
would  be  liable  and  whether  he  had  or  had 
not  a  uthority  to  commence  the  proceed- 
ings. It  seems  to  me  that  these  words, 
'*on  behalf  of  the  Southwark  Borough 
Council,"  are  absolutely  unnecessary.  When 
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we  asked  Mr.  Dtmckwerts  if  he  contended 
that  the  police  only  could  prosecute,  he 
very  properly  said  he  would  not  go  as  far 
that.  I  think  this  prosecution,  without 
deciding  whether  the  corporation  can  or 
cannot  initiate  the  proceedings,  is  a  proper 
one,  and  I  see  no  reason  why  the  information 
should  not  be  laid  by  Allman,  who  says  he 
laid  it  on  behalf  of  the  Southwark  Borough 
Council.  I  think,  with  all  due  respect  to 
the  learned  magistrate,  he  has  confounded 
or  confused  the  reasoning  taken  from  Lord 
Coleridge's  jud^ent  A^^en  he  was  speak- 
ing of  a  corporation  suing  for  penalties  as 
distinct  from  a  corporation  prosecuting  for 
the  infliction  of  a  penalty.  It  is  perfectly 
true  that  for  many  purpases  "  informers  "  is 
an  apt  expression  properly  used  even  in 
regard  to  ordinary  prosecutions,  but  what 
Lord  Coleridge  was  referring  to  was  in  an 
action  for  the  recovery  of  penalties  by  a 
corporation  as  a  common  informer.  In  that 
sense  I  do  not  think  the  magistrate  means 
to  decide  for  a  moment  that  a  prosecution 
could  not  be  instituted  by  the  informer 
being  the  corporation.  Be  that  as  it  may,  I 
do  not  wish  to  say  anything  as  to  whether 
the  corporation  can  or  cannot  prosecute,  but, 
so  far  as  this  case  goes,  I  am  of  opinion  that 
this  prosecution  is  in  order  and^  should  be 
proceeded  with. 

Wills,  J. — I  am  of  the  same  opinion. 
The  only  consequence  that  would  happen, 
supposing  Mr.  Danckwerts  is  right  in  saying 
a  corporation  has  no  statutory  or  other 
authority  to  lay  an  information  on  its  own 
behalf,  would  be  that  of  costs. 

Channell,  J. — I  am  of  the  same  opinion. 
Appeal  ailoufed. 

Solicitors  for  the  appellants  :  G.  C. 
Topham. 

Solicitor  for  the  respondent :  D.  A. 
Bomain. 
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July  10,  1903. 

Sharpley  v.  Bear. 

Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  8s.  150,  267— Apportioned  ex- 
penses —  Strip  of  unenclosed  land — 
Service  on  "  owner." 

Tlu,  respondent  was  the  owner  of  a  strip  of 
unenclosed  land,  about  \^jeet  long  and 
one  foot  loidej  adyoining  a  neto  street 
which  the  local  authority  resolved 
should  be  rnade  up.  The  local  authority 
prepared  the  usual  notice  under  «.  150  of 
the  Public  Health  Act,  1875,  requiring 
the  street  to  be  setvered,  levellea, 
pavedy  etc.,  addressed  it  to  ^^  the  ovmer," 
and  affixed  it  in  a  conspicuous  place  on 
the  strip  of  land  pursuant  to  s.  267 
of  the  Public  Health  Act,  1875.  The 
oumer  did  not  do  the  work.  The  local 
authority  thereupon  did  the  vxyrk  and 
apportimed  the  expenses  on  the  owner. 
The  owner  did  not  pay.  In  proceedings 
to  recover  the  amount  before  the  justices, 
they  found  that  the  oumer  and  his  place 
of  residence  were  knoum  to  the  surveyor 
and  the  assistant  surveyor  of  the  local 
authority,  but  not  to  the  clerk  who 
drew  and  posted  the  notice,  and  that 
the  notice  did  not  come  to  the  hrvow- 
ledge  of  the  owner.  The  justices  held 
that  the  notice  was  not  properly  served, 
and  dismissed  the  complaint. 

Held,  that  the  justices  were  uyrong,  and  t/ie 
notice  was  properly  served  under  s.  267 
of  the  Public  Health  Act,  1875. 

This  is  a  case  stated  for  the  opinion  of 
this  honourable  court  by  us  the  under- 
signed four  of  his  Majesty's  justices  of  the 
peace  for  the  borough  of  Ramsffate,  in  the 
county  of  Kent,  under  the  Public  Health 
Act,  1875. 

1.  A  complaint  was  preferred  before  us 
at  Ramsgate  aforesaid  on  June  15  th,  1903, 
by  the  said  Edward  Burgess  Sharpley,  on 
behalf  of  the  mayor,  aldermen  and 
burgesses  of  the  borough  of  Ramsgate, 
being  the  urban  sanitaiy  authority  for  the 
borough  (hereinafter  called  "the  appel- 
lant ")  against  the  said  Alfred  Bear  Therein- 
after   called  "the   respondent"),  tnat   on 
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August  29th,    1901,    upon    the   report  of 
Thomas  George  Taylor,  the  surveyor  of  the 
said  urban  sanitary  authority,  it  was  made 
to    appear    to    the   said    urban   sanitary 
authority  that  a  certain  street,  called  Her- 
bert Road,  within  the  said  borouffh,  was  not 
sewered,  levelled,  paved,    metalled,  chan- 
nelled and  made  good  to  the  satisfaction  of 
the  said  urban  sanitary  authority,  and  that 
the  resi)ondcnt  was  (and  still  is)  the  owner 
of  a  strip  of  unenclosed  land  about  one  foot 
in  width  and  191  feet  6  inches  in  lenfi^h, 
extending  from  Southwood  Road  to  King 
Edward  Koad  in    the   said    borough,  and 
fronting,  adioining,  or  abutting  on  the  south 
side  of  Herbert  Road  aforesaid.    And  that 
thereupon  afterwards,  to  wit,  on  or  about 
January  6th,  1902,  the  said  urban  sanitary 
authority,  pursuant  to  and  by  virtue  of  the 
Public  Health  Act,  1875,  did  in  writing  give 
notice  to  the  said  respondent^  as  being  such 
owner  of   the  aforesaid  strip  of  land,  re- 
quiring him  within    one   calender   month 
from  the  date  thereof,  being  a  reasonable 
time  in  that  behalf,  to  sewer,  level,  pave, 
metal,  channel,  and  make  good  the   said 
street  and  premises  in  manner  fully  set  out 
in  the  said  complaint.    And  the  said  appel- 
lant further  complained  that  the  said  notice 
was   not  complied  with    b^   the  said  re- 
spondent so  being  such  owner  of  the  strip 
of  land  afore«aia,  and  that  thereupon  the 
said  urban  sanitary  authority,  pursuant  to 
the  powers  conferred  on  them  by  the  said 
Act,   afterwards,  to  wit,  in  the  month  of 
April,  1902,  ordered  and  caused  to  be  done 
and   executed  the  said  works    mentioned 
and  required  to  be  done  by  the  said  notice. 
And  that  afterwards,  to  wit,  on  October  9th, 
1902,  the  said  Thomas  George  Taylor,  the 
surveyor    of      the    said    urban    sanitary 
authority,  in  pursuance  of  the  provisions  of 
the  said  Act,  did  apportion  the   sum  of 
£85  Os.  5d  to  be  paia  by  the  respondent  as 
such  owner  in  respect  of  the  works  done 
and  executed  by  the  said  urban  sanitary 
authority,  and  that  on  February  18th,  1903, 
the  said  sum  of  £85  0«.  5(f .  was  duly  de- 
manded by  the  said  urban  sanitary  authority 
of    the   said  respondent   bv   a  notice  in 
writing  signed  by  the  appellant  and  duly 
served  on  or  about  the  said  day,  but  the  re- 
spondent had  neglected  and  refused  to  pay 
the  said  sum  contrary  to  the  aforesaid  Act. 
2.  At  the  hearing  of  the  said  complaint 
both  parties  were  represented,  the  appellant, 
as  clerk  to  the  urban    sanitary  authority. 
apx)earing  in  support  of  the  complaint,  ana 
the    respondent    being  represented    by   a 
solicitor,    and   the   following    facts    were 
proved  before  and  found  by  us  : 
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(a)  It  was  proved  and  admitted  that  the 
respondent  was  in  the  months  of  August, 
1901,  and  January,  1902,  and  still,  is  the 
owner  of  the  strip  of  land  one  foot  in  width 
described  in  tihe  complaint. 

(b)  That  a  notice  in  pursuance  of  s.  150  of 
the  Public  Health  Act,  1876,  was  on  or 
about  January  6th,  1902,  affixed  to  a  board 
erected  on  a  conspicuous  part  of  the  said 
strip  of  land,  requiring  the  resjyondent  to 
carry  out  the  works  mentioned  in  the  said 
notice  and  the  complaint  herein,  a  copy  of 
such  notice  is  hereto  annexed  and  forms 
part  of  this  case. 

(c)  That  the  said  notice  was  found  on 
the  ground  fourteen  days  after  such 
January  6th.  1902,  but  it  was  then  and 
there  refixea  to  the  said  board  by  the 
assistant  surveyor,  and  was  again  seen  by 
him  seven  days  after  that  date.  [The  notice 
was  in  the  usual  f orm^  addressed  "  to  the 
owner  of  certain  premises,  being,"  etc.] 

(d)  That  the  respondent  was  a  resident  in 
the  borough    of   Kamsgate,  and  that  his 

})lace  of  residence  was  within  the  know- 
edge  of  the  surveyor  and  assistant  sur- 
veyor to  the  urban  sanitary  authority,  but 
not  the  clerk  to  the  appellant  who  drew  and 
posted  the  said  notice. 

(e)  That  the  said  notice  affixed  to  such 
board  did  not  come  to  the  knowledge  of  the 
respondent,  nor  was  any  attempt  made  to 
communicate  the  contents  of  sucn  notice  to 
him. 

(/)  That  the  subsequent  apportionment 
of  the  expenses  of  the  work  carried  out  by 
the  urban  sanitary  authority  was  duly  made 
by  their  surveyor,  and  that  notice  of  such 
api)ortionment  and  demand  for  pavment 
were  duly  and  properly  served  on  the  re- 
spondent by  registered  post. 

3.  On  behalf  of  the  appellant  it  was 
contended  that  the  pasting  of  such  notice  in 
January  1902,  on  a  board  on  the  strip  of 
land  was  a  i^ood  and  sufficient  service  of 
such  notice  in  pursuance  of  s.  267  of  the 
Public  Health  Act,  1875,  within  the  mean- 
ing of  the  words  following  in  the  said 
^5ection  :  "  or  if  there  is  no  person  on  the 
premises  who  can  be  so  served  by  fixing  the 
same  on  some  conspicuous  part  of  the 
premises"    .    .    « 

4.  On  the  part  of  the  respondent  it  was 
contended  that  the  respondent  being  well 
known,  and  his  address  and  residence 
known,  the  notice  should  have  been  served 
on  him  at  hi.s  residence,  or  by  registered 
post,  and  that  the  service  of  such  notice 
was  bad,  and  that,  therefore,  the  complaint 
failed. 
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6.  We  were  of  opinion  that  the  words 
in  8.  267  of  the  Public  Health  Act,  1875, 
relied  on  by  the  appellant  as  to  service  of 
the  notice  of  January,  1902,  were  not  in- 
tended to  apply  to  a  strip  of  land  such  as 
that  proved  to  be  the  "premises"  in  this 
case,  and  that  on  the  tacts  proved  the 
appellant  should  have  served  the  said  notice 
on  the  respondent  at  his  residence  or  by 
registered  post,  and  we,  therefore,  held  that 
such  notice  was  not  pro})erly  served,  and 
dismissed  the  said  complaint. 

6.  The  question  for  tnis  honourable  court 
is,  whether  we  were  right  in  so  dismissing 
the  said  comi)laint.  If  the  court  is  of  the 
affirmative  opinion,  then  the  dismissal  is  to 
stand,  but  if  the  court  is  of  the  negative 
opinion,  then  the  case  is  to  be  remitted  to  us, 
that  we  may  make  an  order  for  payment  of 
the  amount  apportioned  on  the  respondent 
in  accordance  with  the  said  complaint 

Given  under  our  hands  this  twenty-third 
day  of  June,  one  thousand  nine  hundred 
and  three,  at  Ramsgate,  aforesaid. 
(Signed)       H.  Weigall. 

S.  W.  Vaile. 

John  Fells. 

Geosge  Chapman. 


Low,  K.C.,  and  Wm,  Mackenzie,  for  the 
appellant.— The  notice  to  do  the  work  was 
properly  served.  This  is  a  case  to  which 
the  words  of  s.  267  of  the  Public  Health 
Act,  1875,  "if  there  is  no  person  on  the 
premises  who  can  be  so  served  by  fixing  the 
same  on  some  conspicuous  part  of  the 
premises,"  apply.  [Lord  Alverstone,  C.J. 
— I  do  not  understand  the  decision  of  the 
justices.  If  ever  there  was  a  case  to  which 
these  words  in  s.  267  ought  to  apply  it  is 
iust  this  case,  where  you  have  a  strip  of 
land  as  to  which  vou  cannot  find  out  who  is 
the  owner.l  Under  s.  4  of  the  Act  of  1875, 
"premises  expresslv  includes  land,  and 
covers  a  case  of  this  sort.  [They  were 
stopped.] 

The  respondent  did  not  appear. 

Lord  Alverstone.— The  statute  has  been 
followed  in  this  case.  We  think  that  this 
notice  was  properly  served  and  that  the 
proceedings  ought  to  have  gone  on.  The 
case  must  go  back  to  the  justices. 


Wills  and  Channell,  JJ.,  concurred. 
Appeal  allowed. 

Solicitors  for  appellant :  Gibson  and 
Weldon,  for  E.  B.  Sharpley,  Town  Clerk, 
Ramsgate. 
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CENTRAL  CRIMINAL  COURT. 


(Before  Commissioner  Lumley 
Smith,  K.C.) 

October  20,  1903. 

Rex  v.  Bianci. 

Criminal  law— Restitution  of  goods  (24  «k 
25  Vict.  c.  96)  s.  100— Indictment  for 
larceny  and  one  for  false  pretences  in 
respect  of  the  same  oflfence. 

The  jyrisoner  2ileaded  pidlty  to  an  indict- 
ment for  obtaining  goods  by  false 
jyretences  ;  he  also  'pleaded  rjuilty  to  an 
indictment  which  charged  him  tffith 
stealing  the  sa/me  goods. 

Held,  that  the  court  had  powefr  to  make  an 
order  of  restitution. 

The  prisoner  was  indicted  for  obtaining 
certain  jewellery  from  some  jewellers  by 
means  of  false  pretences.  He  was  also 
indicted  for  feloniously  stealing  the  said 
jewellery.  To  both  of  these  indictments  he 
pleaded  guilty,  and  was  sentenced  to  be  kept 
m  penal  servitude  for  five  years. 

Mayy  for  the  prosecution,  applied  for  an 
order  of  restitution  of  the  property. 

S.  Daveyy  on  behalf  of  some  of  the 
pawnbrokers  with  whom  the  property 
had  been  pawned,  opposed  the  making  of 
this  order  and  submitted  that,  although  the 
prisoner  had  pleaded  guilty  to  the  larceny 
indictment,  he  had  only  done  so  after  plead- 
ing guilty  to  the  indictment  for  obtaining 
the  property  by  false  pretences  and  on  being 
told  that  the  two  indictments  related  to  the 
same  offence.  He  submitted  that  the 
offence  the  prisoner  had  committed  was 
really  not  larceny,  but  obtaining  property  by 
false  pretences.  He  referred  to  Jc.v*.  Walker 
and  Others  (1901),  65  J.  P.  729,  where  it  was 
held  by  the  Kegorder  that  where  a  person 
has  been  convicted  of  obtaining  goods  by 
false  pretences,  or  other wrongf ulmeans  not 
amounting  in  law  to  larceny,  and  has  parted 
with  the  goods,  the  court  cannot  make  an 
order  of  restitution  of  such  goods,  but  if  the 
goods  were  obtained  in  such  a  manner  as  to 
amount  in  law  to  larceny,  the  court  can 
make  an  order  of  restitution,  although  the 
person  obtaining  the  goods  nas  only  been 
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convicted  of  obtaining  them  by  false  pre- 
tences. The  words  "  If  any  person  guilty  of 
any  such  felony"  in  s.  100  of  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  96),  mean  that 
the  prisoner  should  be  guilty  in  fact  and  in 
law  of  larceny ;  it  is  not  sufficient  that  the 
prisoner  should  think  himself  guilty  and 
plead  guilty  to  the  larceny. 

The  Commissioner  held  that  the  case  of 
R,  v.  Walker  and  Others^  sup^'a^  decided 
by  the  Recorder,  did  not  apply.  In  the 
present  case  the  prisoner  had  pleaded  guilty 
to  an  indictment  for  larceny,  and  the  order 
for  restitution  would  be  made. 

Order  for  restitution  made. 


Solicitors  for  the  pawnbrokers 
borough  and  Son. 


Atten- 
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LONDON   COUNTY   QUARTER  SESSIONS 
(CLERKENWELL). 


September  16,  1903. 

(Before  Loveland-Loveland,  K.C.  (De- 
puty Chairman),  and  other  Justices. 

Guardians  of  the  Poor  op  the  Lan- 
caster Union  v.  Guardians  of  the 
Poor  op  the  Parish  op  St.  Mary, 
Islington. 

Poor  law— Irremovability— Pauper  lunatic 
— Residence  of  child  over  sixteen  in 
different  union  from  parents— Absence 
from  parents  at  time  of  reachinf^  sixteen 
years  of  age— Breaks  of  residence — 
Emancipation  for  purposes  of  remov- 
ability—Divided Parishes  and  Poor 
Law  Amendment  Act,  1876  (39  & 
40  Vict.  c.  61),  s.  35  ;  Poor  Removal 
Act,  1846  (9  &  10  Vict.  c.  66),  s.  1,  and 
amending  Acts— Lunacy  Act,  1890 
(53  Vict.  c.  5),  ss.  287,  294. 

A  child  over  sixteen  years  of  age^  fiaving 
no  other  settlement  than  a  ijarentage 
settlement^  not  residing  in  the  same 
union  a^t  its  parent^  is  emancipated  as 
much  for  the  2furposes  of  removal  and 
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acquiring  irremovability  by  statute  a» 
for  the  jmrpose  of  ojcquirlng  a  settle- 
ment  in  its  own  right, 

E,  S,,  a  pauper  lunatic,  was  bom  at  M,  on 
July  25<A,  1884,  and  her  father,  T,  S., 
livm  in  the  township  of  L.  for  a  term 
of  three  years  ana  upioards  up  to 
1896,  in  such  manner,  etc.,  as  to  acquire 
a  settlement  pursuant  to  s.  34  of  the 
Divided  Parishes  Act,  1876 ;  and  when 
E.  S,  reached  sixteen,  on  July  25«A, 
1900,  this  was  her  fatheads  last  legal 
settlement.  E.  S,  was  sent  to  service  in 
B,  at  about  fourteen  years  old,  and  re- 
mained there  until  August,  1900,  when 
she  was  over  sixteen.  Meanwhile  her 
father  had  come  to  reside  in  St,  A,, 
more  than  twelve  months  before  July 
25th,  1900,  and  he  continu^ecC  to  reside 
there  until  the  lunatic  was  remxyved  to 
an  asylum  in  June,  1903.  In  August, 
1900,  E,  S,  cams  to  her  father's  house 
in  St,  A,,  and  remained  a  short  time; 
then  tvent  to  service  in  London,  and 
subsequently  went  to  hospitals,  nomes, 
and  different  jAaces  of  service  up  to 
May,  1903,  when  she  became  chargeable 
to  the  parish  of  S.  M,  I,,  after  one 
day's  residence,  and  was  subsequently 
rem>oved  thereform  to  an  asyfum  on 
June  eth,  1903. 

Held,  that  an  order  of  justices  adjudging 
the  lunatic  to  be  cJiargeable  to  the  town- 
ship of  L,  was  good ;  that  the  lunatic 
toas  not  irremovable  from  St,  A,  union 
because  she  became  emancipated  on 
attaining  sixteen  years  of  age,  and  at 
the  tims  she  was  removed  to  the  asylum, 
she  was,  therefore^  not  legally  charge- 
able to  the  St,  A,  union,  but  to  the 
jxirish  of  her  parentage  settlement 
in  L, 

This  was  an  appeal  against  an  order  of 
justices  of  the  countv  of  London,  dated 
July  17thj  1903,  adjudging  the  settlement 
of  one  Edith  Stephenson,  a  pauper  lunatic, 
confined  in  the  London  County  Asylum, 
at  Horton.  Epsom,  in  the  county  of  Surrey, 
to  be  last  legallv  settled  in  the  township  of 
Lancaster,  in  the  Lancaster  Union,  in  the 
county  of  Lancaster,  and  ordering  the 
guardians  of  the  Lancaster  Union  to  pay 
to  the  guardians  of  the  parish  of  St.  Mary, 
Islin^on,  in  the  said  county  of  London, 
certain  sums  expended  uoon  the  main- 
tenance, etc.,  of  the  said  lunatic,  and  to 
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provide  for  the  future  expenses  of  main- 
tenance of  the  lunatic. 

The  following  facts  were  admitted  : 

1.  That  the  pauper  lunatic,  Edith  Eveline 
Adelaide  Stephenson,  is  the  daughter  of 
Thomas  Stephenson  by  his  marriage  with 
Josephine  Isabel  Stephenson,  formerly 
Driscall. 

2.  That  the  said  Edith  Eveline  Adelaide 
Stephenson  has,  since  the  age  of  thirteen 
years  and  eleven  months,  resided  in  the 
following  places,  services,  hospitals,  and 
unions  and  for  the  following  times  : 

1.  In   service    at  Bradford  from   June^ 

1898,  to  August,  1900. 

2.  With  father  at  St  Albans,  one  week. 

3.  In  service  in  London,  one  week. 

4.  Grays  Inn   Road  Hospital,  London, 

three  months. 

5.  With  father  at  St.  Albans,  one  month. 

6.  In  service  at  Brentford,  eight  months. 

7.  Grays  Inn  Road    Hospital,  London, 

two  months. 

8.  St.  Albans  with  father,  one  month. 

9.  In  service  at  Hendon,  three  months. 

10.  St.  Albans  with  father,  one  month. 

11.  In  service  at  Kingston,  five  months. 

Since  then  in  girls'  homes  at  Dalston, 
Clewer,  and  Hackney.  She  came  to  Isling- 
ton in  May,  1903,  and  was  removed  thence 
to  the  Horton  Asjrlum  on  June  6th,  1903. 

3.  That  the  said  Edith  Stephenson  was 
born  on  July  26th,  1884.1 

4.  That  the  said  Thomas  Stephenson  had 
at  the  time  the  said  Edith  Stephenson 
attained  the  a^  of  sixteen  years  acquired 
a  status  of  irremovabilitv  in  the  said 
St.  Albans  Union  by  residence  for  more 
than  one  year  in  the  St.  Albans  Union. 

5.  That  the  said  Thomas  Stephenson 
resided  for  the  term  of  three  years  and 
upwards  up  to  about  1896  at  17,  St.  Mary's 
Parade,  in  the  said  township  of  Lancaster, 
in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  to  render 
him  irremovable  therefrom,  and  that  he 
had  obtained  a  settlement  in  the  said  town- 
ship of  Lancaster. 

6.  It  was  also  admitted  that  the  said 
Thomas  Stephenson  was  irremovable  from 
the  St.  Albans  Union  at  the  time  that  the 
said  Edith  Stephenson  was  removed  to  the 
said  Horton  Asylum. 

The  grounds  upon  which  the  appellants 
relied  in  their  appeal  were  : 

(a)  That  the  said  Lancaster  Union  is  not 
liable  to  be  charged  with  any  expenses  of 
the  maintenance  of  the  said  ^uper  lunatic 
or  her  removal,  or  in  any  wise  respecting 
her. 
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(b)  That  the  said  pauper  lunatic  at  the 
time  the  said  order  was  made  was  irremov- 
able from  the  St.  Albans  poor  law  union 
by  reason  of  the  residence  therein  of  her 
father  for  a  period  of  twelve  months  and 
upwards  at  the  time  the  said  pauper  lunatic 
reached  the  age  of  sixteen  years. 

Section  2»4  of  the  Lunacy  Act,  1890, 
provides :  "  All  incidental  expenses  and 
expenses  of  maintenance  of  a  lunatic  re- 
moved to  an  institution  for  lunatics,  who 
would  at  the  time  of  his  removal  have 
been  exempt  from  removal  to  the  parish  of 
his  settlement  or  the  country  of  his  birth 
by  reason  of  some  provision  of  the  Poor 
Removal  Act,  1846,  as  amended  by  subse- 
quent Acts,  shall  be  paid  by  the  guardians 
of  the  union  wherein  the  lunatic  has 
acquired  such  exemption,  and  no  order 
shall  be  made  in  respect  of  such  lunatic 
under  any  provision  contained  in  this  or 
any  other  Act  upon  the  guardians  of  the 
union  in  which  tne  lunatic  is  settled  while 
the  above-mentioned  expenses  are  to  be 
paid  and  charfi[ed  as  herein  provided." 

By  8.  1  of  the  Poor  Removal  Act,  1846, 
it  is  provided  that :  "  No  person  shall  be 
removed,  nor  shall  any  warrant  be  granted 
for  the  removal  of  any  person,  from  any 
parish  in  which  such  person  shall  have 
resided  for  [one]  year  next  before  the  appli- 
cation for  the  warrant";  and  to  this  is 
added,  by  s.  1  of  the  Poor  Removal  Act, 
1848,  the  proviso,  that  "whenever  any 
person  should  have  a  wife  or  children 
naving  no  other  settlement  than  his  or  her 
own,  such  wife  and  chUdren  should  be  re- 
movable from  any  parish  or  place  from 
which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  said 
recited  Act,  and  should  not  be  removable 
from  any  parish  or  place  from  which  he  or 
she  would  not  be  removable  by  reason  of 
any  provision  in  the  said  recited  Act." 

B,  C,  Glen  appeared  for  the  appellants. 

George  Elliott  {Sydn^  Davey  with  him) 
represented  the  respondents. 

Elliott^  after  stating  the  facts,  said : 
By  8. 35  of  the  Act  of  1876,  this  girl,  having 
no  settlement  of  her  own,  follows  her 
father's  settlement  in  Lancaster.  The  ap- 
pellants contend  that  the  lunatic  is  irre- 
movable from  St.  Albans,  but  shc'never 
gained  a  settlement  or  status  of  irremov- 
ability in  her  own  right,  and  if  she  is 
irremovable  it  must  be  through  her  father. 
It  is  contended  that   the   status  of   the 
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father  attaches  to  the  girl.  The  respon- 
dents' case  is  that  the  decisions  relating 
to  the  Poor  Removal  Acts,  and  which 
have  been  so  construed  as  to  attach  the 
irremovability  or  removability  of  the  parent 
to  the  child,  do  not  apply  here,  for  the 
reason  that,  since  sixteen,  the  girl  has 
broken  her  residences  ana  severed  her 
home  ties  by  living  a  separate  existence 
from  her  father.  In  the  case  of  West 
Ham  V.  Betknal  Green,  [1894]  A.  C.  230 ; 
58  J.  P.  493,  Lord  Herschell,  L.C.,  says  : 
"  It  may  be  quite  true,  and  probably  is, 
that  the  object  of  the  proviso  to  9  & 
10  Vict.  c.  66,  s.  1,  was  to  prevent  the 
separation  of  husband  and  wife  or  children 
and  parent;  but  there  is  nothing  in  its 
language  to  limit  its  application  to  those 
cases  where,  if  it  were  not  applied^  such 
a  separation  would  be  effectea  It  lays 
down,  as  I  read  it,  a  test  perfectly  easy 
of  application,  namely,  whether  the  parent 
or  husband  would  have  been  removable; 
if  so,  the  children  or  wife  are  removable 
likewise,  and^  as  far  as  I  can  see,  that  test 
is  to  be  applied  to  all  cases."  So,  here,  the 
lunatic  had  determined  not  to  take  ad- 
vantage of  the  privilege  afforded  by  the 
legislature,  and  had  entirely  broken  away 
from  her  father.  In  East  Retford  v.  Strand 
Union  (1863),  32  L.  J.  M.  Cf.  17  ;  27  J.  P. 
229,  a  married  woman  whose  husband  was 
irremovable  from  A.,  and  whose  settlement 
was  in  B.,  was  living  apart  from  him  in  C, 
when  she  was  removed  to  an  asylum  as 
a  pauper  lunatic,  and  it  was  held  that  an 
order  was  rightly  made  on  B..  and  not 
on  A.,  where  the  husband  had  acquired 
a  status  of  irremovability.  That  case  is 
similar  to  the  present,  putting  the  girl, 
Edith  Stephenson,  in  the  place  of  the  mar- 
ried woman  in  the  East  Retford  Case,  It 
is  further  contended  that  the  moment  this 
girl  reached  sixteen  years  of  age  she  had 
power  to  acquire  a  settlement  or  irremov- 
ability of  her  own.  Now,  even  supposing 
the  girl,  when  under  sixteen,  coula  have 
been  made  chargeable  as  a  lunatic  to  the 

Elace  of  her  father's  irremovability,  she 
as  since  clearly  broken  her  residence  in 
St.  Albans  by  her  going  to  service.  If  she 
had  any  intention  to  return  at  the  time  of 
her  going  away,  her  absence  on  each  occa- 
sion was  of  such  an  indefinite  nature  as 
to  clearly  amount  to  a  break  {R,  v.  Glossop 
(1866),  L.  R.  1  Q.  B.  227 ;  R,  v.  St  Ives 
(1872),  L.  R.  7  Q.  B.  467  ;  R,  v.  StapleUm 
(1853),  22  L.  J.  M.  C.  102). 

Thomas  Stephenson,  the  father  of  the 
lunatic,  examined  by  Davey,  said:  Edith 
Stephenson  is  my  daughter.     She  was  ex- 
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pelled  from  school  at  Cambridge,  and  I 
sent  her  to  Bradford,  when  she  was  nearly 
fourteen,  to  a  situation  as  general  servant. 
She  came  back  in  August,  1900,  for  one 
week,  then  went  to  service  for  one  week, 
then  to  the  hospital  in  Grays  Inn  Road. 
She  only  returned  home  from  leaving  her 
places  of  service.  She  would  get  fresh 
places  by  answering  advertisements,  or  a 
place  would  be  obtained  for  her.  On  the 
last  occasion,  when  she  was  at  the  Salva- 
tion Army  Home,  Hacknev,  I  received  a 
letter,  and  went  to  fetch  her  home.  She 
left  me  at  the  railway  station.  I  said  I 
would  not  have  her  home  again.  The 
police  afterwards  informed  me  she  had 
been  found. 

Cross-examined  by  Glen, — I  first  sent 
her  to  service  with  her  own  consent. 
She  looked  out  for  situations  for  her- 
self. She  went  from  service  to  the  hos- 
I)itals.  She  was  not  living  with  me  at  any 
time  from  sixteen  years  of  age. 

Gleitt  for  the  appellants,  contended  that 
the  evidence  as  to  residence  apart  was  im- 
material. There  could  be  no  question  of 
animus  revertendi  in  the  case  of  a  child 
under  age.  The  age  of  emancipation  was 
twenty-one  for  the  purpose  of  irremov- 
ability apart  from  the  head  of  the  family. 
In  Afitf&rd  v.  Wayland  (1890),  26  Q.  B.  D. 
164,  a  child  over  sixteen,  who  had  resided 
less  than  twelve  months  in  the  union  to 
which  she  became  chargeable,  was  held  to 
be  irremovable  because  ner  father  was  irre- 
movable and  the  pauper  had  no  other 
settlement  than  the  settlement  derived 
from  her  parent.  The  lunatic  in  the 
present  case  was  still  one  of  her  father^s 
family^  and  was  not  emancipated.  There- 
fore his  residence  was  her  residence,  and 
she  was  irremovable  from  St.  Aibans 
because  he  was  irremovable  therefrom. 
Counsel  al-^o  cited  Leeds  v.  Wakefield 
(1857),  7  E.  &  B.  268 ;  21  J.  P.  682 ;  and 
R.  V.  Bruce,  [1892]  2  Q.  B.  136 ;  56  J.  P. 
667,  to  show  that  a  lunatic  exempt  from 
removal  to  the  pjarish  of  settlement  at  the 
time  of  admission  to  an  institution  for 
lunatics  could  be  made  chargeable  to  the 
union  where  such  exemption  was  acquired, 
under  s.  294  of  the  Lunacy  Act,  1890. 

The   Deputy  Chairman   said  he  was 

quite  clear  that  the  lunatic  in  the  present 

case  could  not  be  made  chargeable  to  the 

St.  Albans  Union.    The  meaning  of  the 

.  decisions  as  to  the  age  of  sixteen  being  the 

448 


67  J.  P.  448. 

age  of  emancipation  for  settlement  pur- 
poses extended  to  the  purjKJse  of  acquiring 
irremovability.  The  lunatic  was  not  irre- 
movable from  St.  Albans  at  any  time 
after  she  reached  sixteen  years  of  age, 
because  she  had  ceased  to  belong  to  her 
father's  family.  The  appeal  would  be 
dismissed. 

Apjyeal  dismissed. 

(fa^e  refused. 

Solicitors  for  the  appellants:  Johnson 
and  Tilly,  Lancaster. 

Solicitors  for  the  respondents :  S.  Price 
and  Sons,  Walbrook,  E.C. 
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August  11,  1903. 

Meltham  Spinnikq  Co.,  Limited  v. 
huddsrsfield  corporation. 

Waterworks  —  Penalties  —  Recovery  of— 
Whether  action  will  lie — Penalty  by 
way  of  compensation  —  Remedy  pro- 
vided by  local  Act— "Sue  for  and 
recover  "  —  Huddersfield  Water  Act, 
1869  (32  &  33  Vict  c.  ex.),  s.  32— 
Waterworks  Clauses  Act,  1847  (10  Vict, 
c.  17),  8.  86. 

A  local  water  Act  provided  that  in  case  of 
neglect  on  the  part  of  a  corporation  to 
cause  to  flew  a  certain  quantity  of  com- 
pensation water,  the  corporation  should 
forfeit  and  pay  certain  penalties  "  to 
the  occupiers  of  each  of  the  mills  and 
taorks  affected  thereby  (who  may  sue 
for  and  recover  the  same),^*  and  snouldy 
in  addition,  make  compensation  for 
any  damage  sustained  by  such  occupiers 
in  respect  of  which  sucn  penalties  were 
an  insufficient  compensation,  and  that 
such  occupiers  might  recover  such  com- 
pensation by  proceedings  in  any  cmirt 
of  competent  jurisdiction.  The  local 
Act  incorporated  the  provisions  of  the 
Waterworks  Clauses  Act,  1847. 

Held,  ikat  the  provision  for  the  payment  of 
penalties  ufos  not  punitive,  out  compen- 
satory, and  that  as  the  recovery  of  com- . 
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Meltham   Spinning    Co.,   Limited   v. 
huddsbsfield  gobpobation. 

pensatum  was  specially  provided  for  by 
the  local  Act,  the  occupiers  of  mills 
could  maintain  an  action  in  the  Hiqh 
Gowrt  for  the  recovery  of  the  penalties 
prescribed  by  the  Act 

Appeal  of  the  defendants  from  the  judg- 
ment of  WrighTj  J.,  upon  the  ar^ment  of 
a  point  of  law  raised  by  the  pleadmgs  in  an 
action  brou^t  to  recover  penalties  under 
8.  32  of  the  Huddersfield  Water  Act,  1869. 

The  statement  of  claim  was  as  follows  : 

1.  By  an  Act  entitled  "The  Huddersfield 
Water  Act,  1869,"  the  defendants  (therein 
and  hereinafter  called  the  "  corporation ") 
were  authorised  and  empowered  to  make 
and  maintain  certain  waterworks  and  con- 
veniences connected  therewith,  and  to  enter 
on,  take  and  use  certain  lands,  and  to  take, 
use,  get  and  appropriate  certain  streams  and 
waters,  and  to  do  and  perform  certain  other 
acts  and  things. 

2.  By  8.  28  of  the  said  Act  it  was  enacted 
as  follows  :  "  As  compensation  for  the  tak- 
ing of  such  waters  by  this  Act  authorised  to 
be  taken  as  at  the  passing  of  this  Act 
directly  or  derivatively  flow  or  proceed  into 
Brow  Grains  Dike,  Meltham  Dike  and  the 
river  Holme  respectively,  the  corjwration 
shaJl  cause  to  flow  from  the  reservoir  to  be 
constructed  at  or  near  Blackmoor  Foot, 
down  a  pipe  or  aqueduct  into  the  said  Brow 
Grains  Dike,  at  a  point  near  to  and  above 
New  Bridge  MiU,  951  gallons  per  minute 
during  the  following  hours  of  every  lawful 
working  day,  that  is  to  say.  from  six  o'clock 
in  the  forenoon  to  six  o'clock  in  the  after- 
noon." 

3.  By  s.  32  of  the  said  Act  it  was  provided 
as  follows  :  "  In  case  of  neglect  on  the  part 
of  the  corporation  to  maintain  any  such 
gauge  in  a  state  of  efficiency  and  in  case  of 
any  other  neglect  by  or  in  consequence  of 
which  any  of  the  several  quantities  of  water 
s^oresaid  from  the  said  reservoirs  shall  not 
so  flow,  the  corporation  shall  for  every  day 
on  which  such  neglect  occurs  forfeit  and 
I)ay  to  the  occupiers  of  each  of  the  mills 
and  works  affected  thereby  (who  may  sue 
for  and  recover  the  same)  the  sum  of  five 
pounds,  and  shall,  in  addition,  make  com- 
pensation for  any  loss,  damage  or  injury 
sustained  by  such  occupiers,  or  any  of 
them,  in  respect  of  which  such  penalties 
are  an  insumcient  compensation,  and  such 
occupiers  may  respectively  from  time  to 
time  recover  such  compensation  with  costs 
from  the  corporation  by  proceedings  in  any 
court  of  competent  junsaiction."  The  ssdd 
reservoir  at  Blackmoor  Foot  was,  and  is, 
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one  of  the  reservoirs  referred  to  in  this 
section. 

4.  For  manv  years  before  the  matters 
hereinafter  referred  to,  the  corporation  in 
pursuance  of  the  powers  granted  and  con- 
ferred by  the  saiol  Act,  have  taken,  used, 
^t  and  appropriated  waters  which  flowed 
into  Brow  (drains  Dike,  Meltham  Dike  and 
the  river  Holme  respectively,  and  have  been 
and  are  subject  to  an  obligation  to  supply 
such  compensation  water  as  is  prescribed 
by  s.  28  01  the  said  Act. 

5.  By  and  in  consequence  of  the  neglect 
of  the  corporation  on  all  and  each  of  the 
working  days  comprised  within  the  period 
of  six  months  next  prior  to  the  date  of  the 
writ  in  this  action,  the  quantity  aforesaid 
did  not  so  flow  as  required  bv  the  said  Act 
from  the  said  reservoir  at  Blackmoor  Foot 
into  the  said  Brow  Grains  Dike  on  all  or 
any  of  the  said  working  days.  Particulars 
of  the  said  nejy^lect  are  as  follows  .  .  . 

6.  The  plaintiffs  are  the  occupiers  of  a 
certain  mill  and  works,  which  were  during 
the  said  period  affected  by  reason  of  the 
neglect  of  the  corporation  to  perform  such 
statutory  obli^tions  as  aforesaid. 

The  plaintiffs  claim  £780,  being  the 
aggregate  amount  of  penalties  at  £5  per 
day  for  166  days. 

The  defence,  so  far  as  material,  was  as 
follows : 

1.  The  defendants  admit  paragraphs  L  2, 
3  and  4  of  the  statement  of  claim.  The 
sections  referred  to  form  part  of  a  special 
local  statute  which,  by  s.  2,  incorporates  the 
provisions  of  the  Waterworks  Clauses  Act, 
1847.  By  s.  85  of  the  said  Waterworks 
Clauses  Act,  1847.  the  clauses  of  the  Railways 
Clauses  Consolidation  Act,  1845,  with  re- 
spect to  the  recovery  of  damages  not  other- 
wise provided  for  and  of  penalties  are 
incorporated  with  the  said  Waterworks 
Clauses  Act,  1847,  and  with  the  said  local 
Act,  which  is  a  special  Act  within  the 
meaning  of  the  said  85th  section.  By 
ss.  140  and  145  of  the  said  Railways  Clauses 
Consolidation  Act,  1845,  in  cases  where 
dama^  are  by  the  special  Act  directed  to 
be  paid  and  the  method  of  enforcing  the 

Sayment  is  not  provided  for,  they  are  to  be 
etermined  by  two  justices,  and  every 
penalty  or  forfeiture  imposed  by  the  special 
Act,  the  recovery  of  which  is  not  otherwise 
provided  for,  is  to  be  recovered  by  sum- 
mary proceedings  before  two  justices. 

2.  The  defendants  deny  tnat  by  or  in 
consequence  of  any  neglect  on  their  part  on 
all  or  any  of  the  worfing  days  referred  to 
in  the  fifth  paragraph  of  the  statement  of 
claim,  the  proper  quantity  of  water  therein 
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mentioned  did  not  flow  into  the  said  Brow 
Grains  Dike.  The  quantity  of  water  re- 
(^uired  by  the  said  Act  did  in  fact  so  flow 
into  the  said  dike  upon  each  and  all  of  the 
said  days. 

3.  The  defendants  deny  that  the  plaintifts 
were  affected  by  reason  of  the  matters 
alleged  in  the  fifth  and  sixth  paragraphs  of 
the  statement  of  claim,  or  that  they  suffered 
any  damage  or  prejudice  whatever  in  the 
conduct  of  their  Dusiness.  They  deny  that 
the  plaintiffs  were  deprived  of  all  or  any  of 
the  water  used  and  required  for  their  said 
mill  and  works,  to  which,  under  the  pro- 
visions of  the  aforesaid  local  Act,  tney 
were  entitled. 

4.  The  defendants  will  object  that  the 
plaintiffs  have  no  ri^t  to  maintain  the 
present  action  in  the  High  Court.  No  pro- 
vision is  made  either  in  the  said  Hudaers- 
field  Water  Act,  1869,  or  in  the  Waterworks 
Clauses  Act,  1847,  as  to  the  recovery  of  the 
penalties  herein  sued  for,  and  the  defendants 
will  contend  that  by  the  combined  effect  of 
the  statutes  set  forth  in  paragraph  1  of 
this  defence  such  penalties  are  only  recover- 
able before  justices  and  cannot  be  recovered 
by  action  in  this  .  .  .  honourable  .  .  . 
court. 

Wright,  J.,  held  that  the  plaintiffs  had 
a  right  to  maintain  the  action  in  the  High 
Court  of  Justice. 

Danckwerts,  K.C.,  and  Davies  Williwms 
(R,  W.  Harper  with  them),  for  the  defen- 
oants.— The  plaintiffs  cannot  maintain  this 
action.  The  only  way  in  which  the  penalties 
specified  in  the  Act  of  1869  can  be  recovered 
is  by  proceedings  before  justices.  The 
recovery  of  these  penalties  is  not  specially 
provided  for  by  the  Act  and  therefore  they 
can  only  be  recovered  in  the  manner  pro- 
vided by  the  Waterworks  Clauses  Act,  1847, 
which  refers  to  s.  145  of  the  Railways 
Clauses  Consolidation  Act,  1845— that  is, 
before  justices.  The  words  "sue  for  and 
recover  the  same  "  in  s.  32  of  the  special  Act 
are  applicable  to  proceedings  before  justices, 
and  those  words  do  not  "  otherwise  provide 
for  "  the  recovery  of  the  penalties  witnin  the 
meaning  of  s.  145  of  the  Railways  Clauses 
Consolidation  Act,  1845.  The  last  part  of 
s.  32  is  confined  to  proceeding  to  recover 
compensation,  and  there  is  no  nght  of  action 
under  that  part  of  the  section  unless  the 
damage  exc^s  the  amount  of  the  penalties. 
There  are  many  statutes  which  snow  that 
the  words  "sue  for"  are  applicable  to  pro- 
ceedings before  justices.  The  point  in 
question  here  was  not  raised  in  the  case  of 
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Beaumont  v.  Huddersfield  Corporation^ 
(1903),  67  J.  P.  67.  They  referred  to  the 
lollowing  cases :  Bradlattgh  v.  Clarke  ClSSZ)^ 
8  App.  Cas.  354  ;  47  J.  P.  405  ;  Cates  y.  Knight 
(1789),  3  T.  Rep.  442  ;  Institute  of  Patent 
AgenU  v.  Lockwood,  [1894]  A.  C.  347  ;  P/m- 
more  v.  Oswaldtunstle  Urban  District 
CmincU,  [1898]  A.  C.  387  ;  62  J.  P.  628  ;  and 
Leiois  V.  Stoansea  Corporation  (1887), 
4  T.  L.  R.  122,  706. 

Scott  Fox,  K.C.,  and  Lowenthalj  for  the 

Slaintiffs.— This  case  is  determined  by  the 
ecision  in  Beaumont  v.  Hudders^ld  Cor- 
poration, supra.  The  present  action  is  for 
compensation  and  not  for  penalties.  The 
test  IS  whether  the  payment  is  compensation 
to  the  plaintiff  or  punishment  to  the  defen- 
dant. Section  32  of  the  Act  of  1869 
provides  for  compensation  to  the  persons 
specified  therein  and  not  for  punishment 
to  the  defendants.  Section  145  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  deals 
with  penalties  strictly  so-called  or  punish- 
ments, and  has  no  application  to  the  present 
case.  The  £5  a  day  mentioned  in  s.  32  of 
the  special  Act  is  not  a  penalty  strictly  so- 
callea  but  compensation,  and  being  compen- 
sation it  is  recoverable  in  the  manner 
provided  by  the  last  part  of  the  section.  If 
the  argument  on  the  other  side  is  right,  in  a 
case  were  the  damage  exceeds  £5  a  day. 

gart  of  the  compensation  must  be  recovered 
efore  justices  and  the  remainder  by  action  ; 
such  a  result  cannot  have  been  intended  by 
the  legislature.  They  referred  to  Adams  v. 
Batley  (1887),  18  Q.  B.  D.  625. 

Danchwerts,  K.C.,  in  reply. 

Collins,  M.R.— This  is  an  appeal  from  a 
decision  of  Wright,  J.,  on  the  construction 
of  s.  32  of  the  Huddersfield  Wat^r  Act, 
1869,  and  the  question  is  whether  that 
section,  with  the  other  sections  from  other 
statutes  which  are  incorporated  with  the 
Act.  debars  a  person  who  claims  the  benefit 
of  tne  section  from  pursuing  his  remedy  in 
the  superior  courts ;  in  other  words,  whether 
the  relief;  if  I  may  call  it  relief,  provided  to 
the  individual  by  that  section  is  a  penalty, 
and  a  penalty  properly  so  called,  which  can 
be  put  in  suit — I  use  the  word  "suit" 
delioerately  —  only  before  justices,  or 
whether  it  is  in  point  of  fact  a  provision  for 
compensation  which  can  be  put  in  suit  in 
the  superior  civil  courts.  The  words  of 
s.  32  are  as  follows  [the  Master  of  the 
Rolls  read  the  section,  supra!  The  Water- 
works Clauses  Act,  1847.  wnich  is  incor- 
porated in  this  private  Act,  contains  this 
provision :  "  Witn  respect  to  the  recovery 
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of  damages  not  specially  provided  for  " — 
that  is  by  the  special  Act-^"  and  of  penalties, 
and  to  the  aetermination  of  any  other 
matter  referred  to  justices  or  to  the  sheriff, 
be  it  enacted  as  follows  "  ;  then  comes  s.  85  : 
"  If  the  waterworks  be  in  England  or 
Ireland,  the  clauses  of  the  Railways  Clauses 
Consolidation  Act,  1846,  with  respect  to  the 
recove^  of  dama^^  not  specially  provided 
for,  and  of  penalties,  and  to  the  aetermina- 
tion of  any  other  matter  referred  to 
justices,  shall  be  incorporated  with  the 
special  Act"  ....  The  material  words 
there  are  "  and  of  penalties,"  because  if  it  be 
for  damages,  the  recovery  of  them  is 
specially  provided  for,  and  therefore  what 
we  have  to  consider  upon  that  is  the  mean- 
ing of  the  word  "penalties."  I  now  come 
to  the  Railways  Clauses  Consolidation  Act, 
1845,  which  by  this  means  is  introduced 
into  the  special  Act  Section  145  provides 
that :  "  Every  penalty  or  forfeiture  imposed 
by  this  or  the  special  Act,  or  by  any  bye- 
law  made  in  pursuance  thereof ^  the  recovery 
of  which  is  not  otherwise  provided  for,  may 
be  recovered  by  summary  proceedings  before 
two  justices."  The  effect  of  that  is  that 
"may"  is  really  equivalent  to  "must," 
because  if  there  is  one  special  machinery 
applied  by  a  statute  it  has  the  effect  upon 
authorities  which  have  been  cited,  and  to 
which  I  need  not  again  refer,  of  ousting  any 
other  remedy.  You  must  seek  your  remedy 
where  the  statute  has  given  it  to  you  and 
not  elsewhere.  So  it  stands  now,  up  to 
this  point  in  the  discussion,  that  if  the  sub- 
ject-matter of  this  claim  is  a  penalty  or 
forfeiture  within  the  meaning  of  s.  146  of 
the  Railways  Clauses  Consolidation  Act, 
1845,  that  section  has  been  incorporated, 
through  the  Waterworks  Clauses  Act,  1847, 
with  the  snecial  Act,  and,  therefore,  if 
the  particular  class  of  remedy  given  by 
8.  32  of  the  special  Act  is  addressed  to 
the  same  thing  as  that  which  is  described 
as  a  penalty  or  forfeiture  in  s.  146  of  the 
Railways  Clauses  Consolidation  Act,  1845, 
then  the  remedy  must  be  sought  in  the 
manner  provided  by  that  section,  that  is, 
before  two  justices.  Now  a  broad  distinc- 
tion has  been  laid  down  in  cases  dealing 
with  this  subject-matter,  between  that 
which  is  in  its  nature  strictly  a  penalty  and 
that  which  is  in  its  nature  compensation. 
There  are  some  cases  which  appear  primd 
fcLcie  to  be  on  the  border  line  between  the 
two,  but  the  governing  factor  in  distin^sh- 
ing  one  from  the  other  is,  whether  it  is  a 
punishment  to  the  wrongdoer  or  a  compen- 
sation to  the  person  who  has  suffered,  and 
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if  it  is  found  that  the  main  factor  in  the 
matter  is  compensation  to  the  person  who 
has  suffered,  that  takes  it  out  of  the  category 
of  penalty,  strictly  so  called,  although  the 
woni  "penalty"  is  often  very  loosely  used 
so  as  to  embrace  either  one  or  the  other. 
We  address  ourselves  to  this  case  in  the 
light  of  an  authority  of  this  court  {Beau- 
mont  V.  ffuddersfidd  Corporation^  Bupra\ 
1  am  bound  to  say  one  arrived  at  witnout 
the  advantage  of  the  very  able  argument 
addressed  to  us  by  Mr.  DanckwerU  in  this 
case ;  but  that  deinsion  is  binding  upon  us, 
although  it  does  not  happen  to  be  our  owii 
decision,  and  therefore  we  must  follow  it 
here  whether  it  be  right  or  wrong.  It  is,  I 
think,  decisive  to  this  extent  in  this  case, 
that  the  particular  class  of  remedy  dealt 
with  by  s.  32  of  the  special  Act  is  a  remedy 
in  the  nature  of  compensation  and  not 
penalty  strictly  so-called.  I  need  not  go 
through  the  reasoning  upon  which  the  judges 
in  that  case  arrived  at  that  conclusion,  but  it 
was  certainly  satisfactory  to  the  courtj  at 
the  time,  that  the  section  in  terms  provides 
for  that  which  is  called  a  penalty  being  part 
payment  of  compensation.  It  is  not  a  pro- 
vision for  a  punishment  first  with  the 
additional  right  to  all  the  damages  after- 
wards, but  ii  the  damages  are  sought  for 
afterwards  in  addition,  credit  must  be  given 
for  the  amount  paid,  which  is,  therefore,  not 
paid  strictly  as  a  punishment  by  the 
offender,  but  as  part  compensation  to  the 
person  complaining.  The  wording  of  the 
section,  I  think,  makes  it  impossible  to  put 
any  other  construction  upon  it.  The  ques- 
tion is.  therefore,  narrowed  to  this  :  The 
particular  class  of  remedy  here  being  on  the 
compensation  side  and  not  on  the  punitive 
side,  what  is  the  effect  of  the  introduction 
of  the  Railways  Clauses  Consolidation  Act 
into  the  discussion?  That  depends,  as  I 
have  already  said,  upon  whether  that  which 
is  called  a  penalty  in  the  Railways  Clauses 
Consolidation  Act,  and  which  can  be  put  in 
suit  only  before  the  statutory  tribunal 
alluded  to  in  that  Act,  namely,  the  justices, 
is  the  only  class  of  penalty  for  which  that 
remedy  is  given  by  the  Act,  or  whether  it  is 
meant  to  embrace  something  that  is  not 
strictly  speaking  a  penalty  out  is  rather 
compensation.  !Now,  I  think  we  get  from 
the  section  itself,  and  from  the  context  in 
which  it  is  introduced,  a  clear  indication  on 
the  face  of  the  Railways  Clauses  Consolida- 
tion Act  that  that  with  which  it  is  dealing 
is  penalty  in  the  proper  sense — that  is,  a 
punishment  for  an  offence.  The  words  are 
"penalty  or  forfeiture,"  and,  though  it  is 
perfectly  true  that  these  words,  even  in  an 
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Act  of  Parliament,  are  capable  of  being  used 
in  an  ambiguous  sense,  still  credit  may 
occasionally  be  given  to  an  Act  for  using 
words  in  their  proper  sense,  and,  I  think, 
that  in  this  section  of  the  Railways  Clauses 
Consolidation  Act  the  words  "penalty  or 
forfeiture  "  do  seem  to  have  been  used  in 
what  I  call  their  proper  sense,  that  is,  in  their 
strict  sense  ;  and  I  think  that  view  is  sup- 
ported by  the  provisions  which  follow  s.  146, 
which  are  punitive  as  distinguished  from 
compensatory.  I  find  that  the  side  note  to 
8.  146  is  "  Penalties  to  be  levied  by  distress," 
and  that  section  provides  that  :  "  If  forth- 
with upon  any  such  adjudication  as  afore- 
said the  amount  of  the  i^>enalty  or  forfeiture, 
and  of  such  costs  as  aforesaid,  be  not  paid, 
the  amount  of  such  penalty  and  costs  shall 
be  levied  by  distress,  and  such  justices,  or 
either  of  them,  shall  issue  their  or  his  war- 
rant of  distress,''  and  then  the  side  note  to 
s.  147  is  "  Imprisonment  in  default  of  dis< 
tress."  These  are  all  punitive  provisions, 
and  it  seems  to  me  that  that  is  a  class  of 
provision  which  is  introduced,  by  the  pro- 
cess I  have  gone  through,  into  this  special 
Act  to  meet  the  emergency  in  case  there  be 
no  special  provision  in  the  Act  already  deal- 
ing with  it.  It  seems  to  me  that  the  emer- 
fmc)r  in  this  case  is  dealt  with  by  the  special 
ct  itself  without  having  recourse  to  the 
punitive  procedure  to  which  I  have  just  re- 
ferred, because  I  think  that  the  provision  con- 
tained in  s.  32  is,  in  substance  and  intention,  a 
provision  for  compensation,  though  there 
are,  I  agree,  introduced  into  it  the  words 
"  forfeit,^'  "  pay."  and  "  penalty."  Still,  one 
must  apply  one  s  common  sense  as  best  one 
can,  in  dealing  with  these  sections  of  Acts 
of  Parliament,  and,  where  the  context  im- 
periously demands  it,  one  must  give  some 
latitude  to  the  word  "  penalty,"  and,  it  may 
be,  to  the  J  word  "  forfeiture.  It  seems  to 
me  that  that  latitude  is  not  demanded  by 
s.  145  of  the  Railways  Clauses  Consolidation 
Act  and  its  context,  but  that  the  context  to 
which  I  have  referred  does  ijoint  distinctly 
to  the  section  having  a  punitive  character, 
whereas  the  words  themselves  in  s.  32  of  this 
special  Act  show,  as  this  court  has  decided, 
that  the  provision  is  not  mainly  punitive,  if 
it  really  be  punitive  at  all,  but  compensa- 
tory, and  that  the  reason  why  the  smaller 
amount  of  £5  is  loosely  called  a  penalty  is 
that  it  is  assumed,  and  it  is  in  tne  public 
interest  that  it  should  be  assumed,  that 
damage  to  the  extent  of  at  least  £5  was 
done,  which  may  very  well  be  imposed, 
whether  there  is  direct  proof  of  dama^ 
or  not.    That  is  a  matter  of  public  conveni- 
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ence,  but  wherever  the  compensation  may 
exceed  that  amount  then  credit  must  be 
given  for  the  £6,  and  the  compensation  be 
sued  for  in  the  ordinary  way,  and  it  certainly 
would  be  very  undesirable  that  a  person 
should  have  to  ^o  to  the  criminal  court  for 
£5,  and  then  bring  the  remainder  of  his 
claim,  which  might  be  only  £1,  in  a  civil 
court.  Notwithstanding  the  very  clear  and 
able  argument  we  have  had  from  Mr. 
Dcmckwerts  in  this  case,  it  seems  to  me  that 
the  decision  of  Wright,  J.^  was  correct,  and 
that  this  appeal  must  be  dismissed. 

Cozens  Hardy,  L.J.— I  agree,  and  for 
the  same  reasons.  If  s.  32  of  the  special  Act 
had  stopped  in  the  middle  with  the  words 
"  £5,"  I  should  have  felt  considerable  diffi- 
culty. I  am  not  sure  that  I  should  have  been 
as  clear  as  Wright,  J.,  was  that  the  words 
"  who  may  sue  for  and  recover  the  same  " 
are  sufficient  to  prevent  the  £5  being  a 
penalty,  strictly  so  called,  which  could  only 
be  recovered  before  the  justices,  but  the 
latter  part  of  the  section  removes  my 
difficulty.  It  treats  the  £5  as  compensation. 
It  contemplates  that  it  may  be,  in  the  lan- 
guage of  tne  section,  insufficient  compensa- 
tion, and  it  says  that  the  occupier  may 
recover  such  compensation  in  any  court  of 
competent  jurisdiction.  "  Such  compensa- 
tion "  does  not  mean,  as  it  seems  to  me,  the 
excess  beyond  the  £5.  It  means  the  full 
compensation  to  which  the  occupier  is 
entitled  under  the  express  provisions  of  the 
section.  But,  whatever  my  own  view  might 
be,  the  decision  of  this  court  in  the  case  of 
Beaumont  v.  Hvdderzfidd  Corjxyration 
supra,  is,  I  think,  decisive.  The  Master 
OF  THE  Rolls  in  that  case,  dealing  with  this 
very  section,  said :  "  It  has  in  it  these 
specific  provisions  for  ^ving  to  each  in- 
dividual in  the  most  distinct  terms  the  right 
not  to  a  penalty,  but  to  liquidated  damages, 
—in  a  sense  a  penalty,  but  really  liquidated 
damages,— which  are  not  provided  for  apart 
from  ordinary  damages,  as  was  the  case  "  in 
another  authority  which  had  been  cited; 
and  RoMER,  L.J..  dealing  with  this  very 
section,  said  :  ^'  Tne  £5,  it  is  to  be  pointed 
out,  given  to  the  occupiers  is,  as  appears 
from  the  section  itself,  not  a  pure  penalty  ; 
it  is  what  may  be  called  a  compensation 
penalty.  It  is  in  the  nature  of  compensa- 
tion. Remark  the  words  in  the  section : 
'  In  respect  of  which  such  penalties  are  an 
insufficient  compensation/  which  shows  the 
nature  of  these  so  called  penalties.  It  is 
quite  reasonable,  it  appears  to  me,  for  the 
legislature  to  say  that  if  such  neglect  as  is 
mentioned  in  the  section  is  established  at 
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all,  it  shall  be  taken  as  aj^nst  the  corpora- 
tion that  the  occupier  of  each  mill  affected 
has  at  least  suffered  thereby  dama^  to  the 
extent  of  £5,  without  those  occupiers  being 
put  to  the  expense  of  Droving  the  exact 
amount  of  damage,  ana  that  is  what  I 
think,  in  effect  the  legislature  has  done  here 
under  s.  32."  It  seems  to  me  that  the  Court 
of  Appeal  in  the  case  of  Beaumont  v.  Httd- 
dersjmd  Corporation^  supm,  did  really  de- 
cide that  this  £6  was  not  a  penalty  properly 
so  called  to  which  the  machinerv  afforded 
by  the  Railways  Clauses  Consoliaation  Act, 
1845,  would  apply^  and  that,  therefore,  the 
plaintiff  is  not  limited  to  an  application  for 
penalties  before  the  justices. 

Appeal  disniMsed, 

Solicitors  for  the  plaintiffs :  Rowcliffes, 
Bawle  &  Co.,  for  Hamsden,  Sykes  &  Rams- 
den,  Huddersfield. 

Solicitors  for  the  defendants :  Riddell  & 
Co.,  for  F.  C.  Lloyd,  town  clerk,  Hudders- 
field. 
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(Before  Buckley,  J.) 

JiUy  10, 1903. 

Pakenham  v.  Ticehurst  Rural  Dis- 
I'RiCT  Council. 

Sewer  —  Drainage  system  —  Ditch  — -  Cess- 
pool —  Covered  drain— Rpes— System 
of  drainage  laid  on  land  without  con- 
sent of  owner—Subsequent  consent  of 
owner  —  Vesting  of  sewer  in  local 
authority-  Public  Health  Act,  1876 
(38  &  39  Vict.  c.  55),  as.  4,  317. 

Sewage  was  conveyed  from  two  points  by 
pipes  or  underground  drains  to  an 
ojien  ditch  on  the  same  estate  from 
which  there  wa^  no  outflow. 

Held  {following  Meader  v.  the  West  Cowes 
Local B(>ardy[l892,]  3  Ch,  IS), that  these 
connection*  did  not  constitute  a  sewer, 

A  system  of  drainage  by  agreement  be- 
tween  two  landowners   vhm  so  consti- 
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tuted  OA  to  take  drainage  matter  from 
a  cesspool  which  had  formerly  over- 
^flowed  and  created  a  nuisance.  Pipes 
were  laid  above  and  Itelow^  and  the 
cesspool  was  converted  into  a  sort  of 
catchpit. 

Held,  that  the  connection  Twne  the  less  con- 
stituted a  sewer  because  a  still  existing 
cesspool  had  been  converted  into  a  kirid 
ofcatchpit,  A  ditch  UMd  for  the  dis- 
charge of  sewage  matter  may  be  a  sewer. 
If  a  man  by  way  of  trespass  lays  dotvn 
a  line  ofjnpes  to  convey  drainage  matter 
on  the  land  of  another^  and  the  land- 
oivner  subsequently  consents  to  such  v^se 
of  his  land,  a  sewer  will  have  been 
constituted  that  will  vest  in  the  local 
authority. 

Action  by  Sir  Francis  J.  Pakenham, 
K.C.M.G.,  for  a  declaration  that  certain 
sewers,  drains,  and  pipes  were  sewers  within 
the  meaning  of  the  Public  Health  Act, 
1875,  and  vested  in  the  defendant  council, 
for  an  order  on  the  said  defendant  council 
to  construct  and  keep  the  same  so  as  not 
to  be  a  nuisance  to  health,  and  an  injunc- 
tion to  restrain  the  council  from  keeping 
the  same  uncovered  or  otherwise  so  as  to  be 
ityurious  to  health,  or  improperly  or  in- 
sufficiently cleansed  and  emptied.  The  facts 
of  the  case  as  disclosed  by  the  evidence 
were  as  follow : 

The  defendant  council  were  the  rural 
district  council  of  Ticehurst,  in  the  county 
of  Sussex,  and  the  rural  sanitary  authority 
for  the  said  parish  of  Ticehurst.    In  this 

girish  is  situate  a  small  village  known  as 
urst  Green.  The  plaintiff  was  the  owner 
of  a  small  residential  estate,  consisting  of  a 
dwelling-house  and  about  ninety  acres, 
situate  at  Hurst  Green,  known  as  Bern- 
hurst,  which  he  had  purchased  as  far  back 
as  1858,  but  in  which  he  had  not  resided 
until  June,  1902.  Upon  the  estate  there  is 
what,  for  the  sake  of  brevity,  may  be  termed 
a  sewerage  system.  The  map  given  here,  so 
far  as  is  material,  which  is  taken  from  the 
plaintiff's  map  annexed  to  the  statement  of 
claim,  was  made  use  of  in  the  judgment. 
The  map  shows  a  portion  of  the  Bemhurst 
estate  and  the  land  and  buildings  adjoin- 
ing it  on  the  north  and  north-east  side  : 
also  the  position  of  the  ditches,  drains  ana 
sewers,  the  subject  of  the  action.  The 
thick  lines  thereon  indicate  the  course  of 
drains  or  pipes  underneath  the  ground,  and 
the  dotted  lines  represent  the  course  of 
ditches  through  or  into  which  the  sewage 
flows.     This  system  of  sewerage,  as  was 
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pointed  out  by  Buckley,  J.,  in  his  judg- 
ment, in  fact,  composed  two  systems,  the 
eastern  and  the  western.  The  eastern 
system  commenced  with  a  drain  from  the 
plain tiflfs  entrance  lodge.  At  the  point  A 
in  the  plan  is  the  junction  of  two  pipes, 
which  drained  a  small  cottage,  coloured 
blue  on  the  plan,  which  was  the  plaintiff's 
entrance  Iodic,  and  certain  cottage  build- 
ings, coloured  brown  on  the  plan,  belonging 
to  a  Mr.  Buss.  From  the  point  A  the 
sewage  was  conveyed  by  an  underground 
drain  to  the  point  B,  and  from  B  to  C  it 
passed  into  an  open  ditch.  At  the  point  C 
another  pipe  also  brought  sewage  from 
houses    belonging   to   Buss.      From    the 

Soint  C  such  sewage  passed  along  the  open 
itch  to  the  point  D,  and  then,  according  to 
the  statement  of  claim,  passed  along  the 
said  open  ditch  through  E  to  G,  or  in 
certain  states  of  the  weather  formed  a 
pool.  It  was,  however,  proved  at  the 
hearing  that  matter  flowmg  from  the 
points  ABC  never  went  beyond  D  so  as 
to  flow  along  D  E.  With  regard  to  the 
remainder  of  the  eastern  system  of  sewer- 
age, on  the  portion  of  the  Iridge  estate 
shown  on  the  plan  some  houses  and  an 
inn,  called  the  Queen's  Head,  possessed  a 
system  of  pipes  whence  the  sewage  was 
carried  to  a  point  on  the  map  marked  F. 
By  a^eement  between  the  owner  of  the 
plaintiff's  estate  and  the  owner  of  the  Iridge 
estate  the  system  of  pipes  marked  on  the  map 
F  Q  J  was  laid  twenty  years  ago,  by  which 
the  drainage  was  carried  to  the  point  F. 
At  F  there  had  been  for  forty  years  at 
least  a  cesspool.  Before  this  line  of  pipes 
was  laid  the  overflow  of  the  cesspool  went 
into  the  ditch  E  G,  thereby  creating  a 
nuisance.  With  the  consent  of  the  land- 
owners the  line  of  pipes  F  G  J  was  laid  to 
take  that  matter  from  the  cesspool.  There 
were  pipes  above  it  and  below  it,  and  the 
cesspool  was  a  sort  of  catchpit  between  and 
through  that  system ;  and  from  the  Iridge 
houses  and  the  Queen's  Head  Inn  there 
flowed  into  this  cesspool  or  catchpit,  and 
from  it  into  the  Iridge  system  of  pipes,  a 
large  amount  of  sewage.  The  houses  were 
subscNquently  supplied  with  water-closets, 
and  it  was  shown  that  a  great  deal  of 
liquid  sewage  was  sent  down  and  came 
out  at  J.  At  J  there  commenced  at  the 
eastern  end  an  old  agricultural  ditch,  now 
fed  by  a  small  watercourse  or  spring  near 
J.  The  fresh  water  to  the  extent  of  the 
spring,  and  the  sewage  to  the  extent  of 
the  discharge  at  «[.  flowed  along  line 
J  Q  R  S  T  until  it  flowed  out  at  T  into 
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a  stream.  At  S  there  is  a  bridge  and 
a  farm  road,  and  through  that  there 
is  carried  a  culvert  by  a  pipe.  The 
evidence  showed  that  at  S  tnere  was  a 
large  accumulation  of  sewage  coming 
from  this  source  and  from  another  source 
to  be  mentioned  later.  The  sewage  formed 
a  pool  at  S  of  foul  water,  and  so  much  of 
the  liquid,  whatever  it  was,  as  would  pa.ss, 
passed  through  the  quick  culvert,  through 
the  road,  and  then  flowed  on  from  S  to  T, 
and  so  into  the  brook.  The  system  F  G  J 
may  be  described  as  follows  :  A  system  of 
pipes  appears  to  have  been  laid  down  by 
the  common  consent  of  the  two  landowners 
over  whose  land  it  passed  that  it  might 
convey  the  sewage  from  the  Iridge  estate 
houses  and  from  the  Queen's  Sead.  With 
regard  to  the  western  system  of  drainag^e 
the  following  facts  appeared  in  evi- 
dence. At  the  points  M  and  N  there  had 
stood  for  a  hundred  years  or  thereabouts 
some  old  cottages,  and  these  old  cottages  had 
water-closets,  and  these  water-closets  were 
drained  b^  a  pipe  which  was  now  replaced 
by  the  line  of  piping  N.  The  cottiu^ 
near  M  and  N  had  oeen  pulled  down  a  few 
years  previous  ta  the  action^and  new  cottages 
had  been  built  there.  These  had,  of  course, 
water-closets,  and  the  drainage  from  them 
was  carried  down  the  same  Tine  of  pipes. 
On  the  three  off-lying  plots  of  the  plaintiff's 
estate,  coloured  blue,  pink,  and  green  in  the 
map,  the  inspector  of  nuisances  in  the  dis- 
trict, who  had  held  office  from  1873,  stated 
that   the   pipes,  running   from    the  blue, 

{)ink  and  green  plots  had  been  there  as 
ong  as  he  bad  known  the  place.  The  cot- 
tages on  the  green  part,  that  were  built 
about  23  years  ago,  ever  since  had  Lad 
their  connection  into  that  pipe,  so  that  the 
system  of  liquid  discharge  which  came  from 
the  points  L  and  K  from  the  blue,  pink, 
and  green  had  gone  on  for  20  vears 
more.  From  that  part  there  is,  and  has 
all  this  time  been,  a  pipe  which  goes  to 
the  south  through  O,  and  at  O  is  joined 
by  the  liquid  matter  which  is  coming  from 
the  cottages.  That  matter  pass^  the 
south  until  M  and  N,  and  reached  the  point 
marked  P.  In  the  interval  it  received  a 
drain  which  came  from  a  stable  or  some 
other  building  belonging  to  the  plaintiff, 
and  it  received  also  the  drains  from  the 
house.  At  P  there  was  a  cesspool.  From 
P  to  the  south  there  was  a  line  of  pipes  P  Q, 
and  tiiis  was  proved  at  the  hearing  to  have 
existed  for  15  years.  It  was  renewed  some 
five  years  later  and  newly  laid.  The  line 
P  Q  discharges  into  the  watercourse  or  ditch 
previously   mentioned.     There  was  some 
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evidence  that  at  the  four  points  coloured 
pink  there  was  a  slaughterhouse,  from  where 
olood  and  refuse  had  oeen  dischar^.  The 
defendants  by  way  of  defence  inter  alia 
denied  that  any  of  the  pipes  or  ditches 
were  sewers  or  drains  vested  in  them  or 
under  their  control.  Since  the  issue  of 
the  writ  the  defendants  had  made  some 
efforts  to  improve  the  drains^  system  of 
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Bethnal  Green  v.  School  Board  for  London^ 
[1898]  A.  C.  190;  62  J.  P.  364 ;  Baron  v. 
Fortdade-by-Sea  Urban  District  Cov/ncil, 
[l\)00]  2  Q.  B.  88  ;  64  J.  P.  676  :  Vestry  of 
St,  Leonard's,  Shoreditch,  v.  F/ielan,  [1896] 
2  Q.  B.  633  ;  60  J.  P.  244 :  Meader  v.  West 
Cowes  Local  i^oard,  [189213  Ch.  8. 

Astbury,  K.C.,  and  R,  X  Parker,  for  the 
defendant  council— None  of  these  pipes  or 
cesspools  are  sewers.     The  presence  of  a 


f^ptrty  mr^rSuM 


^"5 


The  covered  drains  alleged  to  be  sewers  are  shown  thus : 
(Thick  lines  coloured  red  on  plan  on  statement  of  claim.) 

The  covered  private  drains  are  shown  thus : 

The  open  ditches  alleged  to  be  sewers  are  shown  thus : 
(Dotted  lines  coloured  red  on  plan  on  statement  of  claim.) 


the  district,  in  the  manner  mentioned  in  the 
judgment. 

Buckmastery  K.C.,  and  Lawrence  for  the 

Slain  tiffs. — We  do  not  ask  for  substantial 
amages,  but  only  nominal  ones.  These 
ditches  and  communications  are  sewers  for 
which  the  local  authority  are  responsible 
(Riblic  Health  Act,  1875,s.  17).  They  referred 
to  Wheatcroft  v.  Local  Board  of  Matlock, 
62  L.  T.  366 ;  69  J.  P.  726 ;  Kershaw  v.  Taylor, 
[1895]  2  Q.  B.  471 ;  Vestry  of  St  Matthew, 


certain  amount  of  sewage  will  not  suffice  to 
turn  a  stream  into  a  sewer.  Otherwise  the 
Thames  would  be  a  sewer.  Suppose  a 
man  puts  pipes  into  his  neighbours  ditch, 
it  is  absurd  to  say  that  by  his  so  doing  a 
sewer  vested  in  the  local  authority  is  there- 
by created  (Meader  v.  West  Cowes,  supra). 
To  make  such  a  communication  into  a  sewer 
it  must  be  used  openlv  and  continuously. 
The  definition  of  a  drain  in  the  Public 
Health  Act,  1876,  does  not  apply  to  a  sewer 
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or  ditch.  The  word  sewer  does  not  include 
a  drain.  It  was  held  in  Hedley  v.  Webb, 
[1901]  2  Ch.  126 ;  65  J.  P.  428,  which  was  a 
case  of  semi-detached  houses,  that  because 
pjart  of  the  culvert  went  through  the  plain- 
tiff 's  land,  it  did  not,  for  that  reason,  become 
a  sewer.  The  line  BCD  does  not  consti- 
tute a  sewer.  It  is  merely  a  case  of  a  dis- 
charge into  a  pond  or  field.  J  is  not  a 
sewer.  The  outflow  there  is  merely  an  out- 
flow from  a  cesspool.  The  pipes  at  J  do 
not  make  J  a  sewer,  because  the  connection 
is  one  that  may  be  stopped.  If  the  local 
authorityhas  power  to  stop  it,  it  is  not  a 
sewer.  The  Public  Health  Act  does  not 
make  the  question  whether  or  not  a  connec- 
tion is  a  sewer  depend  upon  the  volition 
of  any  person  (Byrne,  J.,  referred  to  Hed- 
ley V.  Webb).  As  to  the  pipes  at  P,  by  s.  17  of 
the  Public  Health  Act,  1875,  a  local 
authority  is  forbidden  to  make  use  of  any 
sewer  or  drain  to  convey  sewage  or  any 
filthy  water  into  any  natural  stream,  etc., 
until  such  sewage  is  freed  from  foul  matter. 
(They  referred  also  to  ss.  25,  40,  48,  49.) 
Sewers  of  a  nature  which  a  local  authority 
cannot  make  itself  may,  on  the  plaintiff  s 
contention,  be  vested  in  the  local  authority 
against  its  will.  (They  also  referred  to 
Bateman  v.  Poplar  District  Board  of 
W(yrk8,  37  Ch.  D.  272  ;  Croft  v.  Eickmcms- 
worth,  39  Ch.  D.  272.])  When  a  cesspool  is 
once  a  cesspool  nothing  can  turn  it  into  a 
sewer. 

Buckmaster,  K.C.,  replied. 

Buckley,  J.— To  the  statement  of  claim 
in  this  case  is  appended  a  very  convenient 
map  which  really  gives  one  a  bird's-eye  view 
of  the  whole  situation,  and  enables  one  to 
deal  with  it.  The  real  question  to  be  tried 
in  this  action  is  whether  certain  closed  and 
open  conduits,  which  lie  on  the  plaintiff's 
land,  shown  on  that  map  by  a  red  colour, 
are  sewers  within  the  Public  Health  Act, 
1875,  or  not.  By  para^aph  11  of  the  state- 
ment of  claim,  the  plaintiff  says  that  they 
are  sewers  vested  in,  and  under  the  control 
of,  the  defendant  council.  By  paragraph  13 
of  the  defence,  the  defendants  deny  that 
any  of  the  pipes  or  ditches  are  vested  in,  or 
under  the  control  of,  the  defendants.  And 
again,  in  paragraph  5,  they  say  as  to  certain 
of  them  that  they  are  the  pnvate  property 
of  the  plaintiff.  The  real  question  to  be 
tried  is,  are  these  sewers  or  not  1  (jonse- 
<^uent  upon  the  determination  of  that  ques- 
tion, the  plaintiff  asks  by  his  statement  of 
claim  for  certain  injunctions,  which  he  does 
not  ask  for  at  the  Bar.  He  also  asks  by  his 
statement  of  claim  for  damages.     At  the 
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Bar  he  simply  asks  for  nominal  damages, 
to  show,  if  he  succeeds,  that  he  had  a 
grievance,  in  respect  of  which  he  is  entitled 
to  caU  upon  the  defendants  for  relief.  Now 
the  pipes,  and  ditches,  and  conduits  in  ques- 
tion constitute  really  two  systems,  an  eastern 
and  a  western  system.  His  lordship  described 
the  systems  B(3  D  and  D  £Q  and  continued: 
Was  so  much  of  that  system  as  lies  on  the 
plaintiff's  land — ^that  is,  the  red  dotted  line 
B  C  D  or  the  continuation  of  that  line  D  E  G 
—a  sewer  1  Before  stating  the  conclusion  I 
have  arrived  at  upon  thatj  I  will  state 
certain  general  principles,  which  I  apprehend 
are  appUcable  to  this  case.  A  sewer  within 
this  Act  of  Parliament  I  conceive  must  be 
in  some  form  a  line  of  flow  by  which 
sewage  or  water  of  some  kind,  such  as  would 
be  conveyed  through  a  sewer,  should  be 
taken  from  a  point  to  a  point  and  then  dis- 
charged. It  must  have  a  terminus  a  quo 
and  a  terminus  ad  quern.  There  must  he  a 
line  of  flow  from  one  to  the  other.  It  was 
decided  in  Ateader  v.  West  Cowes  Local 
Board,  [1892]  3  Ch.  18,  that  if  you  have  a 
thing  which  conveys  sewage,  but  has  no  out- 
flow at  all,  but  simply  terminates  in  a  pit  on 
the  land  of  the  person  who  lays  the  pipe, 
that  is  not  a  sewer.  I  need  not  go  into  tne 
facts  in  that  case.  Meader  did  lay  a  further 
connection  with  the  outflow;  that  was 
wron^ul  and  had  to  be  removed.  The 
result  was  simply  a  flow  to  another  place 
on  his  land.  It  was  decided  that  there  was 
no  sewer  and  no  outflow.  That  is  enough 
for  the  purpose  of  the  first  part  of  the 
case  whicn  I  have  to  decide.  It  is  proved 
as  a  matter  of  fact  that  the  matter  which 
was  flowing  from  the  parts  ABC  never 
went  beyond  the  point  D.  D  is  a  higher 
point  on  the  land  and  nothing  ever  psissed 
I)  so  as  to  flow  along  D  E  G.  This  was 
therefore,  as  it  seems  to  me,  a  case  like 
Meader  v.  West  Cowes  Local  Board ;  simply 
sewage  or  liquid  matter  of  some  kind  which 
flow^  into  a  hole  and  then  stopned,  and 
there  was  no  outflow  at  all.  There  is 
another  ground  which  would  also  be 
applicable  to  this  part  of  the  case,  and 
that  is  this,  that  the  cesspool  of  these 
cottages  so  overflowed  into  the  ditch  as  to 
create  a  nuisance.  The  local  authority,  after 
action  brought,  required  them  to  cease  to 
discharge  into  the  ditch  in  this  way  and 
they  havedone  it.  There  is  now  nothingat  all 
that  dischar^  into  the  ditch  BCD,  except 
from  the  plaintiffs  own  land  A,  so  that  that 
comes  to  very  little.  I  think  that  the 
plaintiff  fails  as  regards  the  line  BCD 
£  G.  I  hold  that  that  is  not  a  sewer. 
Before  going  on  to  the  rest  of  the  case,  I 
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must  state  some  further  general  principles, 
as  I  understand  them  to  be  decided  by 
authority.  If  a  sewer  in  point  of  fact  has 
been  laid  and  used,  it  is  none  the  less  a 
sewer  because  it  has  been  laid  wrongfully  : 
as,  for  instance,  that  the  proper  local 
sanction  or  sanction  from  the  proper 
authority  has  not  been  obtained.  That 
was  decided  in  two  cases,  Kerr 
shaw  V.  Taylor,  [1805]  2  Q.  B.,  471,  and 
Vestiy  of  6t  Mathew^s,  BethncU  Green  v. 
School  Board  for  London  (a  House  of  Lord^s 
case).  But  if  a  sewer  has  been  laid  wrong- 
fully in  the  sense  that  somebody  has  com- 
mitted a  trespass  by  going  on  to  the  lands 
of  another  and  then  laying  such  a  pipe  as 
that  it  is  a  sewer,  it  does  not  follow  that  he 
has  so  acted  as  in  point  of  fact  to  hand 
over  the  land  of  his  neighbour  to  the  local 
authority,  because  if  it  is  a  sewer  it  vests  in 
the  local  authority.  That  was  decided  in 
Hedley  v.  Webb,  [19011  2  Ch.  126.  The 
action  was  there  brought  by  the  owner  of 
the  land  on  which  the  trespass  had  been 
committed  against  the  trespasser  asking  for 
and  obtaining  an  order  that  he  do  take  up 
and  remove  the  drain  or  sewer  which  he 
had  wrongfully  laid  down  on  the  plaintiff's 
land.  The  local  authorities  were  not  there 
at  all.  An  order  could  not  of  course  have 
been  made  dealing  with  land  which 
had  vested  in  the  local  authority  in  the 
local  authority's  absence.  The  result  of 
that  decision  and  the  other  decisions,  to  my 
mind,  is  that  if  by  way  of  trespass  a  sewer 
has  been  laid  down  on  any  land  without  the 
knowledge  of  the  landowner,  it  is  competent 
for  the  landowner,  when  he  finds  out^  to 
say,  "  This  was  wrongful  a^inst  me,  this  is 
not  a  sewer  at  all,  because  it  was  put  on  m^ 
land  by  wav  of  trespass  against  me,  and  it 
must  be  taken  away."  I  conceive  that  he 
can  say  that,  both  as  against  the  person 
who  laid  it  and  against  the  local  authority. 
Uedley  v.  Webb  was  an  a  fortiori  case  and  the 
order  was  to  remove  it  in  the  absence  of  the 
local  authority,  in  whom,  if  it  were  a  sewer, 
it  would  have  oeen  vested.  But  if,  in  point 
of  fact,  a  system  of  i)ipes  had  been  laid  by 
one  man  in  the  land  of  another  so  as  to  con- 
stitute a  sewer  with  the  consent  of  the  latter, 
or  if  it  had  been  laid  without  consent  ana 
subsequently  he  finds  out  it  has  been  done 
and  says,  "  I  do  consent,  I  do  not  complain 
of  the  trespass.  I  am  quite  content,"  then 
it  seems  to  me  that  a  sewer  will  have  been 
constituted  and  as  such  the  same  will  vest 
in  the  local  authority.  Therefore  in  order 
to  ascertain  whether  a  thing  is  a  sewer  or 
not  depends,  I  think,  on  tne  question  of 
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what  it  carries,  which  is  a  question 
of  fact.  It  is  not  every  system  of  con- 
duct of  fluid  which  contains  some  sewage 
matter  which  is  a  sewer.  You  have  to 
see  what  it  is  in  substance.  With  that 
I  go  to  the  facts  of  this  case  in  order  to 
see  first  as  regards  the  rest  of  the  eastern 
system  what  the  facts  are.  His  lordship 
oescribed  the  communication  F  G  J  and  con- 
tinued, I  think  that  this  connection  is  none 
the  less  a  sewer  because,  before  it  was 
made,  there  was  and  is  still  at  F  a  cesspool, 
which  has  been  thus  converted  into  a  catch- 
pit.  I  think  F  G  J  constitutes  a  sewer.  His 
lordship  described  the  system  L  to  O,  N  to  O 
and  through  P  to  Q,  and  continued  :  Now  is 
this  system  a  se  wer  i  I  know  that  the  connec- 
tion of  the  blue,  pink  and  green  points  which 
drain  to  the  pipe  which  leads  on  to  the  south 
was  made  with  the  plaintiff's  consent,  that 
is  to  say,  the  connection  which  brought  fluid 
matter  from  these  premises  to  the  north 
down  into  the  pipes  was  arranged  by  him. 
There  was  no  question  but  that  there 
was  a  system  dealing  with  sewa^  arrang^ 
with  his  consent.  The  onl^  point  is  that  it 
was  so  arranged  as  to  go  mto  the  cesspit, 
and  it  is  said  that  it  is  not  a  sewer 
because  it  has  a  line  of  flow  which  ends 
at  the  cesspit,  and  therefore  it  is  with- 
in Header  v.  West  Cowes  Local  Board. 
Now  the  evidence  as  to  P  is  this  :  That  this 
line  of  pipes  has  been  constructed  fifteen 
years  at  feast,  and  that  it  is  used  in  this 
way.  The  flow  of  drainage  to  P  is  such  that 
the  cesspit  there  is  filled  by  two  da^s'  use, 
and  if  they  clean  it  out  in  two  dajrs  it  is  full 
again.  It  is  the  practice  to  clean  it  out  once 
a  year  at  least,  and  to  clean  it  out  more 
frequently  if  the  occasion  requires  them  to 
clean  it  out.  The  gardener  said  that  if  the 
owner  or  anvone  else  was  coming  to  reside 
there  they  cleaned  it  out  before  they  came. 
If  they  saw  there  was  a  nuisance  occasioned 
they  cleaned  it  out.  It  was  not  cleaned  out 
every  two  days  or  anything  approaching 
that,  but  something  like  every  twelve 
months.  In  other  words,  the  line  of  pipes 
P  Q  was  so  laid  as  that  there  should  be  from 
L  K  N  on  the  north  to  Q  on  the  south  a 
continuous  flow  through  the  two  lines  of 
pipes  I  have  described.  -  The  evidence  is 
that  both  at  Q  and  at  J  there  is  a  continuous 
discharge.  I  ought  to  qualify  that  because 
at  J  there  is  no  longer  a  continuous  dis- 
charge in  consequence  of  something  that  I 
will  mention  presently.  I,  therefore,  hold 
that  the  system  from  L  and  M  through  O  to 
P  and  Q  is  a  sewer.  Then  what  is  the  fact 
as  to  I  Q  R  S  T  ?  That  which  finds  its 
outfall  at  J  and  Q  is  sewage,  which,  as  I 
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have  shown,  by  the  consent  of  the  owner  of 
the  land,  has  oeen  brought  into  his  ditch 
that  it  may  flow  through  it.  There  is  no 
question  but  that  an  open  ditch  may  be  a 
sewer  ^uite  as  much  as  a  closed  sewer.  If 
authority  were  wanted  I  might  refer  to 
Wheatcroft  v.  Loccd  Board  of  Matlock^ 
52  L.  T.  356.  The  question  is  not  whether 
it  is  opened  or  closed,  but  how  it  is 
used.  It  seems  to  me  here  that  on  these 
facts  the  landowner  has  by  consent  as  re- 
gards his  neighbours,  and  for  convenience 
as  regards  his  own  sewage  dischai^,  chosen 
to  take  it  into  his  ditch  I  O  R  S  T  and  then 
to  discharge  it  and  to  use  nis  ditch  as  the 
means  of  the  discharge  of  the  sewage  after 
it  has  reached  the  ditch.  It  seems  to  me  to 
follow  from  that  that  I  Q  R  S  T  is  likewise 
a  sewer.  But  then  I  am  told  that  it  is  not  a 
sewer,  because  when  you  reach  the  point  S 
there  is  such  an  impediment  to  its  now  by 
this  road  and  culvert  through  it  that  the 
foul  matter  all  accumulates  above  tJie  cul- 
vert, and  that  which  gets  through  is  com- 
paratively innocuous.  There  has  been  a 
discussion  as  to  whether  the  matter  lying 
below  S  T  can  be  described  as  offensive.  1 
do  not  think  it  matters  whether  or  not  it  is 
offensive.  The  flow  of  sewage  through 
I  Q  R  S  is  an  arranged  conduit  for  convey- 
ing f»cal  matter  constituting  a  sewer  at 
least  up  to  the  point  S,  because  at  that 
point  the  flow  is  so  dealt  with  that  at  a 
lower  point  it  becomes  innocuous,  ii  a 
thing  be  a  sewer  it  is  none  the  less  a  sewer 
because  at  a  particular  point  down  its  flow 
the  sewage  has  been  so  treated  as  to  become 
innocuous.  In  point  of  fact  I  think  the 
evidence  is  that  what  happens  at  S  is  not  to 
stop  the  sewage  and  prevent  its  being  sewage 
below  S,  but  only  to  cateh  and  stop  there 
the  more  gross  and  impure  particles  of  the 
sewage  flowing  down  there,  and  that  which 
goes  on  from  S  to  T  is  still  sewage,  although 
more  diluted.  I  think,  therefore,  I  Q  R 
S  T  is  also  a  sewer.  As  regards  the  nuisance 
which  arises  from  this  system  there  is  no 
dispute  really  between  the  parties  at  all. 
As  regards  the  point  Q  the  evidence  of  the 
defendants'  own  witnesses  was  that  the  out- 
flow there  is  very  foul.  They  say  that  it  is 
the  plaintiff  who  fouled  it,  and  that  he  does 
not  clean  out  the  cesspool.  That  it  is  foul 
there  is  no  question  at  all.  (His  lordship 
stated  that  there  was  some  eviaence  that  the 
plot  coloured  pink,  which  had  belonged  to 
Ford,  a  buteher.  was  occupied  by  a  slaughter- 
house, from  which  blood  and  refuse  had 
been  discharged.)  There  is  sewage  matter 
coming  down  there  now  which  finds  its  way 
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into  the  diteh.  As  regards  the  point  J  the 
facts  are  a  little  different.  Owing  to  com- 
plaints which  were  made  steps  have  been 
taken  to  render  sweeter  the  cateh-i)it  at 
it.  There  is  now  a  pump  there,  and  if  the 
pump  is  properly  worked  and  the  cesspool 
IS  kept  empty  the  result  will  be  that  no  more 
faecal  matter  will  come  down  F  G  I.  At 
least  if  the  parties  continue  to  pump  the 
cesspool  at  F  effectually  there  will  be  no 
more  discharge  of  faecal  matter  at  J.  But 
if  even  F  Q  J  was  a  sewer,  as  it  appears  to 
me  it  was,  it  does  not  cease  to  be  a  sewer 
because  some  sewage  matter  finds  its  way 
down  there  no  longer  (  Vestry  of  St.  Leofuird^s^ 
Shoreditch  v.  Fhelan,  [1896]  1  (^.  B.  531. 
But  beyond  that  there  remains  this  to  con- 
sider, that  if  this  pumping  is  not  done  with 
the  frequency  with  whidi  it  ought  to  be 
done,  and  the  cesspool  at  F  overflows,  there 
may  be  a  repetition  of  the  nuisance.  The 
state  of  things  at  J  has  been  modified,  but 
that  cannot  alter  the  character  of  the  pipe 
G  J.  The  result  of  all  this  is,  in  my 
opinion,  the  plaintiff  succeeds  as  to  the 
greater  part  of  his  contention  that  these  con- 
nections are  sewers,  but  he  fails  as  to  a 
small  point.  It  only  remains  to  consider 
what  I  think  ought  to  be  done  as  regards 
the  damages.  As  to  that  the  matter  stands 
thus :  Complaints  were  made  by,  or  on 
behalf  of,  the  plaintiff  from  time  to  time  of 
the  great  nuisance  arising  from  this  ditoh 
and  pipes,  and  that  a  nuisance  did  exist 
there  is  no  dispute  at  all.  I  am  not  at  all 
sure  that  either  party  understood  exactly 
their  rights.  I  tnink  the  defendants  are 
justified  in  saying  that  the  plaintiff  was 
dealing  with  the  matter  as  if  he  were  caUing 
on  the  local  authority  to  act  under  a  different 
section  of  the  Act  of  Parliament  I  do  not 
think  that  makes  any  difference.  Ulti- 
mately, in  Au^st,  1902,  there  was  a 
different  complaint,  and,  so  far  as  I  can  see, 
until  the  date  of  the  issue  of  the  writ  no 
action  was  taken  in  respect  to  that  com- 
plaint by  the  removal  of  the  nuisance.  I 
think,  therefore,  that  there  is  some  dama^. 
The  plaintiff  does  not  ask  for  substantial 
damages.  He  is  content  to  take  nominal 
damages.  I  think  that  there  has  been 
default  on  the  part  of  the  defendants,  and  I 
must  give  nominal  damages.  It  only  re- 
mains to  say  how  I  ought  to  deal  with  the 
costs.  I  always  like  to  deal  with  the  costs  on 
the  footing  of  deciding  the  point  that  is 
really  in  dispute  between  the  parties.  It  is 
obvious  that  the  real  point  at  issue  in  this 
case  was  whether  or  not  these  ditohes  and 
other  communications  were  sewers  for  which 
the  defendants  are  responsible,  and  which 
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they  must  keep  in  order,  or  drain  pipes  and 
ditches  on  the  plaintiffs  own  land  tor  which 
he  is  responsible.  As  to  the  greater  part 
of  the  case  the  plaintiff  succeeds,  and  the 
defendants  fail.  As  to  a  small  i)art  the 
defendants  succeed  and  the  plaintiff  fails. 
I  do  not  propose  to  have  any  separate 
taxation  of  the  costs  as  regards  that.  I 
order  that  the  defendants  pay  to  the  plaintiff 
two-thirds  of  the  costs  of  the  action.  I  will, 
therefore,  declare  that  the  red  line  of  pipes 
shown  in  the  full  red  line  and  dotted  red 
line  on  the  map  in  the  statement  of  claim 
are  sewers  excepting  the  dotted  red  line 
B  C  D  E  G.  I  will  give  the  plaintiff  20«. 
damages,  and  I  ordet  the  defendants  to  pay 
two-thirds  of  the  costs  of  the  action. 

Judgment  for  plaintiff  as  to  greater 
portion  of  relief  sought 

Solicitors  for  the  plaintiff :  Sharpe,  Parker, 
Pritchards,  Barham  &  Lawford,  tor  W.  C. 
Criprifi,  Son  &  Daish,  Tunbridge  Wells. 

Solicitors  for  the  defendants  :  Busk, 
Mellor  &  Norris,  for  J.  C.  Lane  Andrews, 
Wadhurst. 
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(Before  Lord  Alverstone,  L.C.J.,  Wills 
and  Channell,  JJ.) 

May  26,  1903. 

Brown  v,  Whitlock. 

Dentist — Person  not  on  register  or  qualified 
medical  practitioner— Name  and  quali- 
fication of  predecessor  exhibited  out- 
side premises,  besides  own  name — 
Practice  together  with  name  and  quali- 
fication bought  from  predecessor's  i>er- 
sonal    representative — User   implying 

gualifications  —  Question    of     fact  — 
dentists  Act,  1878  (41  &  42  Vict.  c.  33), 
s.  3. 

Whitlock.  the  respondent,  who  wa^  neither 
on  the  Denttsts^  Register,  nor  a  legally 
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qualified  medical  pi*actitioner,  carried 
on  a  practice  as  a  dentist  at  certain 
premises,  where,  on  the  front  railings, 
there  was  a  white  marble  slab,  with  the 
loords  ^^  Mr.  W.  Lawson  Whitlock, 
10—5  "  ujxm  it,  A  t  the  side  of  the  front 
door  ana  at  the  side  door  were  the  words 
''Mr.  C,  R,  Stent,  R.D.S.  Eng,,  Swr- 
geon  Dentist"  In  the  forecovrt  was  a 
ga^'lamp  on  which  was  unritten  "  Mr.  €. 
R.  Stent,  Surgeon- Dentist,"  There  tms 
a  further  notice  outside  the  premises 
"  Messrs,  Stent,  Surgeon- Dentists,  estab- 
lished 1840,  hours  of  attendance,"  etc. 
The  respondent  stated  that  he  rmr chased 
the  practice  from  the  personal  represen- 
tative of  the  late  Mr,  Stent,  together  with 
the  right  to  keep  Stents  name  and  quali- 
fications upon  thepremises.  On  an  in- 
forma,tion  laid  by  the  appellant  for  the 
British  Dental  Association,  a  police 
magistrate  decided  that  the  respondent 
did  not,  contrary  tos.Z  of  the  Dentists 
Act,  1878,  take  and  use  an  addition  or 
description  ''R.D,S.  Eng,,  Svrgeon- 
Denttst"  implying  that  he  vkls  then 
registered  under  the  Act,  or  that  he  vhm 
specially  qualified  to  practice  dentistry. 

Held,  that  the  magistrate's  decision  was  a 
finding  of  fact,  with  which  the  court 
could  not  interfere. 

Case  stated  pursuant  to  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49,  for  the  opinion 
of  the  High  Court. 

On  January  1st,  1903,  the  respondent 
appeared  on  a  summons  before  me  at  the 
West  London  Police  Court  in  answer  to  an 
information  laid  by  the  appellant  for  that 
the  respondent  on  the  lOtn  day  of  Novem- 
ber, 1902,  at  531,  Fulham  Road,  Walham 
Green,  in  the  parish  of  Fulham,  in  the 
county  of  London,  and  within  the  metro- 
politan police  district,  did,  not  being  then 
registered  under  the  Dentists  Act,  1878, 
and  not  being  then  a  legally  qualified  medi- 
caJ  practitioner,  unlawf  uUv  take  and  use  an 
addition  or  description  ^*R.  D.  S.  Eng., 
Surgeon-Dentist,"  implying  that  he  then 
was  registered  under  the  said  Act,  or  that 
he  was  specially  qualified  to  practice  den- 
tistry, contrary  to  the  statute,  etc. 

By  the  Dentists  Act,  1878  (41  &  42  Vict, 
c.  33),  s.  3— "A  person  shall  not  be  en- 
titled to  take  or  use  the  name  or  title  of 
*  dentist'  (either  alone  or  in  combination 
with  any  other  word  or  words),  or  of  *  den- 
tal practitioner,'  or  any  name,  title,  addi- 
tion, or  description  implying  that  he  is 
registered  under  this  Act  or  that  he  is  a 
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person  specially  qualified  to  practice  den- 
tistry, unless  he  is  registered  under  this 
Act.  Any  person  who,  not  being  regis- 
tered under  this  Act,  takes  or  uses  any  such 
name,  title,  addition,  or  description  as 
aforesaid,  shall  be  liable,  on  summary  con- 
viction, to  a  fine  not  exceeding  £20 :  Pro- 
vided, that  nothing  in  this  section  shall 
apply  to  legally  qualified  medical  practi- 
tioners." 

By  the  Medical  Act  1886  (49  &  50  Vict, 
c.  48),  s.  26  :  "It  is  hereby  declared  that 
the  words  'title,  addition,  or  description,' 
where  used  in  the  Dentists  Act,  1878,  include 
any  title,  addition  to  a  name,  designa- 
tion, or  description,  whether  expressed  in 
words  or  by  letters,  or  partly  in  one  way 
and  partly  in  the  other." 

At  the  hearing  of  the  said  information 
before  me  as  aforesaid,  the  following  facts 
were  proved  or  admitted:  (1)  That  the 
appellant,  as  managing  clerk  to  Messrs. 
Bowman  and  Curtis-Hayward,  solicitors  to 
the  British  Dental  Association,  on  instruc- 
tions from  the  said  association,  called  at 
631,  Fulham  Road,  S.W.,  on  November  10th, 
1902.  (2)  The  said  house  is  situate  at  the 
comer  of  the  Fulham  Road  and  Waterf  ord 
Road,  and  the  front  door  is  in  the  Fulham 
Road.  (3)  That  the  house  on  the  said  date 
was  a  private  dwelling-house.  On  the  front 
railings  in  Fulham  Koad  was  exhibited  a 
white  marble  slab  with  "Mr.  W.  Lawson 
Whitlock,  10—5,"  inscribed  on  it.  At  the 
side  of  the  front  door  facing  Fulham  Road 
were  the  words  "Mr.  C.  R.  Stent,  R.D.S. 
Eng.,  Surgeon-Dentist,"  on  a  black  marble 
slab  ;  a  gas  lamp  was  fixed  on  a  standard 
in  tne  forecourt  of  the  said  premises  on 
which  was  "Mr.  C.  R.  Stent,  Surgeon-Den- 
tist." At  the  side  of  the  house  in  the  said  road 
was  a  brass  plate  with  the  words  "  Messrs. 
Stent,  Surgeon-Dentists,  established  1840, 
hours  of  attendance  10  to  6,  or  by 
appointment,"  and  on  a  brass  plate  on  the 
side  door  in  the  i^aid  Waterfora  Road  "  Mr. 
C.  R.  Stent,  R.D.S.  Eng.,  Surgeon-Dentist." 
(4)  That  the  respondent  was  on  the  said 
date  carrying  on  practice  as  a  dentist  on 
the  said  premises,  and  was  not  on  the 
Dentists'  Kefi^ter,  nor  was  he  a  legally 
qualified  medical  practitioner.  (5)  That 
the  appellant  called  on  the  said  date  at 
531,  Fulham  Road,  as  aforesaid,  and  saw 
the  respondent,  whom  he  did  not  know,  and 
asked  him  if  he  was  Mr.  Stent.  The  respon- 
dent stated  that  he  was  not  Mr.  Stent,  and 
that  Mr.  Stent  had  been  dead  some  time, 
and  that  he  was  Mr.  Whitlock,  and  the 
appellant  said  that  he  had  called  from  the 
solicitors  to  the  British  Dental  Association 
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with  reference  to  his,  the  respondent's, 
carrying  on  the  practice  of  dentistry  under 
the  name  of  Mr.  Stent,  whose  plates  and 
lamp  he  had  up  outside.  The  res()ondent 
replied  that  he  had  a  perfect  right  to  use 
the  name  as  he  was  doing,  as  he  had  pur- 
chased the  practice  from  the  personal 
representative  of  Mr.  Stent,  and  tne  right 
to  keep  his  (Stent's)  name  and  qualifications 
upon  tne  premises  m  the  way  he  was  doing. 
Tne  respondent  stated  to  the  appellant  that 
he  had  come  from  Australia,  and  was  what 
might  be  called  a  "  Quack,"  but  that  he  could 
not  be  stopped  from  doing  what  he  was 
doing,  and  that  if  he  were  stopped  he  would 
soon  get  over  it  by  turning  himself  into  a 
companv. 

On  tne  foregoing  facts  it  was  contended 
for  the  appellant  that  the  respondent  by 
exhibiting  on  the  said  premises  the  afore- 
said plates,  slab  and  lamp  so  inscribed  as 
aforesaid  used  such  an  suidition  or  descrip- 
tion as  to  bring  himself  within  s.  3  of  the 
Dentists  Act,  and  the  cases  of  The  RoyaL 
College  of  Veterinary  Surgeons  v.  Robin- 
«on,  [1892]  1  Q.  B.  657,  and  Pharmaceutical 
Society  v.  London  and  Provincial  Supply 
Association  (1880),  5  App.  Cas.  867,  were 
referred  to  in  support  of  this  contention. 
It  was  contended  by  the  respondent 
that  there  was  no  user  within  the  mean- 
ing of  the  said  Act,  that  the  respondent 
had  not  taken  and  used  an  addition  or 
description,  namely,  R.D.S.  En^.,  Surgeon- 
Dentist,  and  that  the  exhibition  of  the 
said  plates,  slab,  and  lamp  inscribed  as 
aforesaid,  did  not  imply  that  the  respon- 
dent was  registered  under  the  said  Act 
or  that  the  respondent  was  a  person 
specially  qualifiea  to  practice  dentistry 
It  was  further  contended  bjr  the  respon- 
dent that  the  facts  in  this  case  were 
different  from  the  facts  in  the  case  of  The 
Royal  College  of  Veterinary  Surgeons  v. 
Robinson^  supra,  and  that  the  said  cases  were 
not  an  authority  on  the  said  Act. 

I  decided  that  on  the  facts  aforesaid  the 
resi)ondent  did  not,  contrary  to  the  Dentists 
Act,  1878,  take  and  use  an  addition  or 
description  "R.D.S.  Eng.,  Surgeon -Den- 
tist," implying  that  he  was  then  registered 
under  the  said  Act,  or  that  he  was  speciall  v 
qualified  to  practise  dentistiy,  as  alleged, 
and  I  therefore  dismissed  the  information. 

The  question  of  law  respectfully  sub- 
mitted for  the  consideration  of  the  Hi^h 
Court,  is  whether  my  decision  aforesaid 
was  right  in  law.  If  my  decision  was  right, 
the  information  is  to  stand  dismissed,  it 
my  decision  was  wrong,  the  court  is  humbly 
requested  to  remit  this  case  to  me  with  the 
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opinion  of  the  court,  or  to  make  such  other 
order  as  the  court  may  think  fit. 
Dated  this  26th  day  of  February,  1903. 
John  Rose. 
One   of   the    magistrates   of   the 
police  courts  of  the  metropolis, 
sitting    at    the    West    London 
Police  Court. 

Macnwrrarij  K.C.,  and  B,  W,  Turner  for 
the  appellant. — The  respondent  has  brought 
himself  clearly  within  the  terms  of  s.  3  of 
the  Dentists  Act,  1878.  The  fact  that  his 
own  name  was  also  exhibited  is  immaterial. 
The  exhibition  of  the  name  and  qualifica- 
tions of  Stent  on  the  j)remises  must  have 
been  intended  as  an  miplication  that  the 
respondent  was  Stent,  and  that  he  was 
registered  {The  Royal  College  of  Veterinary 
Surgeons  v.  Robinson^  supra). 

Stuart  Bevan  for  the  respondent. — The 
question  is  one  of  fact  which  the  magistrate 
has  decided.  Ladd  v.  Gould  (18t)0),  24  J.  P. 
357.  There  was  substantial  evidence  on 
which  he  could  come  to  that  conclusion. 

Lord  Alvekstone,  L.C.J.— I  regret  that 
I  feel  bound  to  give  judgment  for  the  re- 
spondent, and  that  we  cannot  interfere  with 
tne  magistrate's  decision.  I  am  inclined  to 
think  that  these  names  and  appellations 
were  kept  up,  in  order  that  the  respondent 
might  identify  himself  with  Stent,  and  to 
induce  people  to  think  that  he  was  a  regis- 
tered dental  surgeon.  A  considerable  num- 
ber of  the  poor  people,  who  would  so  to 
such  a  place  as  the  respondent's,  would  not 
make  any  inquiry  as  to  what  the  respon- 
dent's name  was.  I  am  afraid  we  cannot 
deal  with  the  case  upon  that  basis  as  the 
summons  here  was  worded  "For  that  he 
did,  not  being  then  re^tered,  unlawfully 
take  and  use  an  addition  or  description, 
namely,  *R.D.S.  England,  Surgeon-Dentist,^ 
imploring  that  he  was  specially  qualified  to 
practise  dentistry  contrary  to  the  form  of 
the  statute."  The  learned  magistrate 
thought  that  these  names,  used  as  they 
were  under  the  circumstances  described, 
indicated  that  a  dentistry  business  was 
carried  on  there  at  these  premises  by  one 
Stent,  and  he  did  not  believe  that  the  words 
did  or  could  reasonably  imply  that  the 
respondent  was  registered  or  specially 
qualified.  The  question  seems  to  me, 
apart  from  the  decision  in  Ladd  v.  Gould 
(1860),  24  J.  P.  357,  to  be  a  question  of 
tact.  Whether  I  should  have  come  to  the 
same  conclusion  upon  the  facts  or  not,  is 
beside  the  question.  It  is  impossible  for 
me  to  say  that  the  magistrate  has  come  to 


67  J.  P.  451. 

a  wrong  conclusion  in  deciding  that  the 
name  or  description  so  used  was  not  a  name 
or  description  implying  that  the  respondent 
was  a  qualified  dental  practitioner.  Mr. 
Macmorran  said  it  would  make  no  differ- 
ence if  the  name  was  left  up  or  not.  That 
seems  to  me  to  go  too  far.  I  cannot  helj) 
thinking  that  if  nothing  was  said,  and  if 
there  was  evidence  that  the  respondent  was 
passinj^  himself  off  as  the  Stent  of  the  pre- 
sent time,  then  it  would  be  using  not  only 
the  name  and  description,  but  the  name  of 
Stent  with  the  descnption.  But  the  magis- 
trate has  found  as  a  matter  of  fact  that  the 
name  of  Whitlock  was  bond  fide  put  up, 
that  there  was  no  fraud,  and  that  the  re- 
spondent was  not  passing  himself  off  as 
Stent,  but  indicated  that  he  was  Whitlock, 
and  not  Stent.  With  reluctance  I  come  to 
the  conclusion  that  we  cannot  interfere 
with  the  magistrate's  decision,  and  I  regret 
that  the  practice,  which  is  open  to  no  ob- 
jection and  which  would  have  rendered  this 
case  unnecessary,  was  not  followed  of  indi- 
cating the  fact  that  a  business  is  not  carried 
on  by  a  former  proprietor  by  the  prefix  of 
the  word  "  late  "  to  his  name. 

Wills,  J.-— I  am  of  the  same  opinion.  I 
cannot  say  I  should  myself  have  arrived 
at  the  same  conclusion  as  that  of  the  learned 
magistrate.  There  is  very  little  doubt  that 
these  various  descriptions  were  left  up  with 
the  intention  that  tne  respondent  should  be 
connected  either  with  Stent,  the  surgeon- 
dentist,  or  with  one  of  the  Stents — one  of 
the  firm  described  as  Messrs.  Stent.  It  is 
purclv  a  question  of  fact,  and  we  cannot 
interfere. 

Channell,  J.— I  agree.  But  I  also  think 
that  the  respondent  did  not  use  the  words 
in  question  as  a  description  of  himself.  I 
think  the  use  was  rather  an  improper  use  : 
it  was  an  attempt  to  bring  people  to  the 
premises  under  tne  idea,  that  there  was  a 
qualified  person  practising  there,  when  in 
tact  there  was  not,  and  on  arriving  there 
they  were  attended  to  by  the  respondent. 
But  I  do  not  think  the  respondent  used  these 
words  in  the  particular  way  forbidden  by 
s.  3  of  the  Act,  namely  as  a  description  of 
himself. 

Appeal  disnhissed. 

Solicitors  for  the  appellant :  Bowman  and 
Curtis-Hayward. 

Solicitor  for  the  respondent :  Richard 
Lawson  Coad. 
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Walker  v.  Walker. 

Licensing  Acts— Offences — Eetail  off-licence 
—Sale  at  place  not  authorised  by 
licence — Oraer  given  to  traveller — 
Appropriation  of  goods  to  meet  the 
order— Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  s.  3. 

A  traveller,  eviployed  by  the  holder  of  a 
retail  off-licence,  took  an  order  front  a 
customer  in  the  course  of  his  rovmds; 
he  handed  the  order  to  his  mastery  who 
jdofed  in  a  box  the  twelve  bottles  re- 
quired to  fvlfil  the  order,  and  also  a 
slip  of  paper  bearing  the  customer's 
Tiame,  The  traveller  delivered  the  goods 
in  the  course  of  his  next  round,  and 
received  2xiyment  for  them. 

Held,  that  the  "  sale "  within  the  meaning 
of  the  Licensing  Acts  took  place  on  the 
licensed  premises,  and  that  the  licence- 
holder  had  been  torongly  convicted  of 
selling  at  a  pkice  not  covered  by  his 
licence — vw.,  the  customer's  house. 

This  was  a  special  case  stated  by  Justices 
for  the  East  Riding  of  the  county  of  York. 

The  appellant  was  summoned,  under  the 
circumstances  hereinafter  set  out,  for  that 
he  on  the  24th  December,  1902,  being  then 
duly  licensed  to  retail  beer  at  his  premises. 
No.  20,  Park  Road,  Hull,  for  consumption 
off  the  premises,  unlawfully  did  sell  by 
retail  six  bottles  of  beer  and  six  bottles  of 
stout  at  the  house  occupied  by  one  Mrs. 
Goulding,  at  Kirk  Ella,  where  ne  was  not 
then  autnorised  by  his  licence  to  sell  the 
same. 

It  appeared  that  the  appellant  was  a 
grocer,  holding  a  retail  " off;'  licence  for  the 
sale  of  beer,  wine  and  spirits  at  certain 

g remises  in  Hull.  On  December  17th,  1902, 
is  traveller,  in  the  course  of  his  weekly 
round,  visited  Kirk  Ella,  a  village  some  few 
miles  from  Hull,  and  there  called  at  the 
house  of  a  Mrs.  Goulding.  Mrs.  Goulding 
thereupon  gave  him  an  order  for  six  bottles 
of  beer  and  six  bottles  of  stout,  which  order 
he  entered  in  his  order  book.  Upon  his 
return  to  Hull  the  same  evening  he  nanded 
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the  order  book  to  the  appellaHt  at  his 
licensed  premises,  and  on  December  23rd 
the  appellant  from  such  book  wrote  out  a 
delivery  list  of  the  goods  which  the  traveller 
was  to  deliver  on  the  following  day,  such 
list  containing  the  beer  and  stout  ordered 
the  previous  week  by  Mrs.  Goulding.  By 
reference  to  this  list  the  traveller  on  the 
pame  day  collected  the  various  goods  which 
he  was  to  deliver  to  Mrs.  Goulding  and 
others,  and  on  the  24th  loaded  them  upoti 
his  rully  at  the  appellant's  licensed  premises, 
and  delivered  tnem  in  the  course  of  his 
weekly  round.  Mrs.  Goulding  paid  for  her 
beer  and  stout  upon  delivery.  The  twelve 
bottles  destined  for  her  were  selected  by 
the  appellant  himself,  and  were  placed  in  a 
box,  partitioned  to  hold  twelve  bottles  and 
no  more,  together  with  a  slip  of  paper  upon 
which  the  traveller  had  wntten  Mrs. 
Goulding's  name.  The  appellant  stated 
that  if  any  of  the  bottles  had  been  broken 
in  transit  before  delivery  he  would  have 
borne  the  loss,  as  otherwise  he  would  have 
lost  a  customer. 

Upon  these  facts  the  respondent  (super- 
intendent of  police)  contended  that  there 
was  no  appropriation  of  the  goods  at 
the  appellant's  premises,  and  that  the 
property  did  not  pass  until  actual  delivery, 
and  that,  therefore,  the  sale  took  place  at 
Mrs.  Gk)ulding's  house  ;  he  cited  Pletts  v. 
Campbell,  [1895]  2  Q.  B.  229  ;  59  J.  P.  502, 
and  Cockffr  v.  M'Mullm  (1900),  64  J.  P. 
245. 

The  appellant,  relying  on  Fletts  v. 
Beattie,  fl896]  1  Q.  B.  519 ;  60  J.  P.  185, 
contended  that  the  selection  of  the  goods 
by  the  appellant,  and  the  insertion  in  the 
box  of  the  slip  of  paper  constituted  a  suffi- 
cient appropriation,  and  that  the  sale  took 
place  on  the  licensed  premises. 

The  magistrates  convicted  the  appellant, 
who  thereupon  appealed. 

Montagu  Lush,  K.C.,  and  Shortt  for  the 
appellant ;  Horace  Avory,  K.G.,  and  Biron 
for  the  respondent 

Lord  Alverstone,  C.J.,  said  that  the 
case  was  not  free  from  difficult  arising 
from  the  way  the  findings  of  fact  were 
stated  in  the  case.  It  was  to  be  observed 
that  the  summons  was  for  selling  beer  at  a 
place  where  the  appellant  was  not  entitled 
to  sell,  and  it  was  therefore  incumbent  upon 
the  prosecution  to  show  that  there  was  a 
sale  off  the  premises.  The  facts  found  an 
order  taken  to  the  licensed  premises,  an 
acceptance  by  the  licensee,  a  setting  aside 
of  the  goods  to  be  delivered,  and  subsequent 
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delivery  of  the  ^oods  which  he  had  set 
aside  or  appropriated  in  that  sense  to  the 
order  of  the  customer. 

Did  those  facts  show  a  sale  off  the  pre- 
mises ?  He  thought  that  according  to  the 
authorities  they  dfid  not.  They  showed  a 
transaction  where  the  contract,  if  any,  was 
made  upon  the  licensed  premises,  though 
that  was  not  sufficient  of  itself  to  pass  the 
property  in  the  goods.  He  thought,  how- 
over,  the  sale  in  the  sense  intended  by  the 
Licensing  Act  took  place  upon  the  licensed 
premises.  Therefore  the  conviction  could 
not  stand. 

Wills  and  Csannell,  J.J.,  concurred, 
and  the  appeal  was  allowed. 

^  Solicitors  for  the  appellant :  Rollit  <k 
Sons.  Kingston-upon-HuIl. 

Solicitor  for  the  respondent:  Pocket, 
Sturt  and  Nash,  for  J.  R.  Procter,  Beverley. 
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(Before   Lord    Alverstone,    L.C.J., 
Wills  and  Channell,  J  J.) 

July  3,  1903, 

Butt  v.  Snow, 

Public  health— Nuisance— Pipe  into  which 
is  discharged  drainage  of  more  than 
one  house— Cesspool  outfall—"  Owner  " 
of  houses  and  of  land  in  which  cess- 
pool was  built— Agreement  by  "  owner  " 
if  plans  passed  by  local  authority  that 
pipe  shall  be  a  private  drain  and  pipe 
and  cesspool  repaired  and  cleansed  by 
owner  —  Sewer  —  Liability  of  owner 
under  agreement— Public  Health  Act, 
1875,  ss'.  4,  13,  15,  94—96. 

A  cesspool  was  built  by  t/te  appellant  an 
land  of  which  the  appellant  was  lessee 
in  jyossession  for  the  residue  of  an  un- 
expired term  of  years.  The  cesspool 
formed  the  ultimate  outfall  of  a  drain- 
age system  consistinff  of  a  pipe  along 
and  under  a  street^  tnto  which  pijie  ike 
drainage  of  houses  on  each  side  of  the 
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street  was  discharged  by  separate 
drains.  The  appellcmt  uku  otvner  of 
six  of  these  houses  within  the  mea/ning 
of  the  Public  Health  Act,  1875.  The 
drainage  system  had  been  constructed 
by  the  appellant  in  accordance  with 
plans  approved  by  the  corporation  on 
the  appellant  wnaertaMngy  inter  alia^ 
that  the  pipe  should  be  a  private  diuin, 
and  that  he  wovld  repair  and  cleanse 
both  pipe  and  cesspool.  Petty  sessions^ 
on  a  summons  against  the  appellant 
under  the  nuisance  clauses  of  the  Public 
Health  Act,  1875,  for  not  abating  a 
nuisance  arising  from  the  cesspool, 
fined  the  appellant  as  the  person  by 
whose  act,  default  or  sufferance  the 
nuisance  complained  of  arose,  holding 
that  the  case  was  governed  by  Meader  v. 
West  Cowes  Local  Board,  [1892]  3  Ch. 
18.    On  a  case  stated  it  was 

Held,  ^^  the  decision  oj  the  justices  was 
right,  and  that  the  case  vms  governed 
by  Meader  v.  West  Cowes  Local  Board, 
supra.  Where  a  man  chooses  to  deal 
with  drainage  which  passes  through  a 
pipe  vnto  a  cesspool  on  his  oum  land^ 
and  he  fails  to  cleanse  the  cesspool, 
although  the  pipe  may  receive  the 
drainage  of  more  tlian  one  house^  the 
obligation  to  cleanse  the  cesspool  is 
upon  him  and  not  upon  the  local 
authority. 

Per  Channell,  J. :  Even  if  tlie  pipe  and 
cesspool  had  vested  in  the  local  authority 
under  the  Public  Health  Act,  1875, 
as  between  the  local  authority  and 
third  parties,  the  liability  to  cleanse 
lay  on  the  appellant  by  virtue  of  his 
undertaking. 

Case  stated  by  four  of  his  Majesty's  jus- 
tices of  the  peace  for  the  county  of  Essex, 
under  the  statutes  20  &  21  Yict.  c.  43,  and 
42  &  43  Vict.  c.  49,  and  Acts  amending  the 
same. 

Upon  the  hearing  of  a  certain  informa- 
tion laid  by  the  respondent  to  this  appeal 
as  town  clerk  of  the  borough  of  Southend- 
on-Sea,  for  and  on  behalf  of  the  corporation 
of  Uie  said  borough  as  the  urban  sanitary 
authority  of  the  said  borough,  against  the 
appellant,  under  s.  95  of  the  Public  Health 
Act,  1875,  whereby  it  was  alleged  that  the 
appellant,  on  July  11th,  1902,  was  duly 
served  with  notice  from  the  said  urban 
sanitary  authority  as  aforesaid,  dated  July 
10th,  1902,  whereby  the  appellant,  as  owner 
of  certain  premises  or  land  situate  in  Beach 
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Avenue,  Sea  View  Estate,  within  the  said 
borough,  was,  in  pursuance  of  the  Public 
Health  Act,  1875,  required  within  seven 
days  from  the  service  of  the  said  notice 
to  abate  a  nuisance  there  existing,  arising 
from  the  overflowing  of  a  certain  cesspool 
there,  and  for  that  purpose  to  empty  the 
said  cessjKK)!  and  provide  a  proper  cover  for 
the  same,  and  that  the  appellant  had  failed 
and  neglected  to  comply  with  the  said 
notice,  contrary  to  s.  95  of  the  Public 
Health  Act,  1875.  The  following  facts, 
were  either  proved  before  us  or  admitted 
by  both  parties,  that  is  to  sav  : 

The  appellant  is  a  builaer,  and  in  the 
year  1897  Duilt  certain  houses  on  each  side 
of  a  road  called  Beach  Road,  which  said 
houses  were  drained  by  means  of  separate 
drains  leading  into  separate  cesspools. 
Some  of  such  houses  as  so  built  and  drained 
were  occupied  prior  to  the  year  1900. 

In  the  month  of  May,  1899,  the  appellant 
submitted  plans  to  the  respondents  for  the 
carrying  out  of  a  scheme  of  drainage  and 
sewerage  involving  the  works  hereinafter 
mentioned,  and  the  said  proposals  shown 
by  the  said  plans  were  accepted  by  the 
respondents,  subject  to  the  appellant  enter- 
ing into  the  undertaking  hereinafter  men- 
tioned required  by  the  corporation. 

In  April,  1900,  the  said  works  were 
carried  out  by  the  appellant  pursuant  to 
the  said  proposals  and  undertaking,  as 
follows,  namely,  a  sewer  or  drain  with 
which  each  house  was  connected  by  a 
single  pipe  was  built,  1,200  feet  in  len^h, 
9  inches  in  circumference^  communicating 
with  the  surface  by  a  series  of  manholes, 
which  commenced  at  the  north  end  of 
Beach  Road  and  along  Beach  Avenue, 
which  is  a  continuation  of  Beach  Road, 
and  terminated  at  a  point  about  600  feet 
from  the  last  of  the  houses  in  Beach  Road, 
at  which  point  it  was  connected  with  a 
ces^XK)!  or  cesspit  built  on  the  adjoining 
land  on  the  east  side  of  the  road,  of  which 
land  the  appellant  was  lessee  in  possession 
for  the  residue  of  an  unexpirea  term  of 
fifty  years  from  June  24th,  1899,  at  the  rent 
of  U,  per  annum,  under  an  indenture  bear- 
ing date  August  16th,  1899.  and  made  be- 
tween Charles  Arthur  Hales  of  the  one 
part  and  the  appellant  of  the  other  part. 
Such  cesspit  or  cesspool  was  constructed  of 
brick  and  cement,  being  12  feet  6  inches 
in  depth,  29  feet  long,  and  of  an  average 
width  of  13  feet,  having  the  capacity  to 
hold  31,000  gallons.  The  drain  or  sewer 
discharged  into  the  cesspit  or  cesspool. 

The  appellant  was  not  and  is  not  the 
owner  of  the  fee  simple  of  the  land  upon 
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which  the  cesspool  or  cesspit  was  built,  but 
had  the  before-mentioned  lease  from  the 
freeholder,  the  said  Charles  Arthur  Hales. 
Thirteen  of  the  said  houses  were  on  July 
10th,  1902,  connected  with  the  sewer  or 
drain  and  drained  into  the  cesspit  or  cess- 
pool as  the  ultimate  outfall.  The  appellant 
was  not  on  July  10th,  1902,  the  occupier  of 
any  of  the  said  houses^  but  he  was  the 
owner  within  the  meaning  of  the  Public 
Health  Act,  1875,  of  six  of  such  houses. 
There  are  no  houses  built  in  Beach  Avenue, 
but  if  and  when  any  are  built  it  would 
be  possible  to  connect  the  same  with  the 
said  drain  or  sewer.  The  occupants  of  the 
said  houses,  in  common  with  all  the  other 
burgesses  of  the  said  borough,  are  charged 
through  the  general  district  rate  with  their 
proportion  of  the  cost  of  the  sewerage 
system  of  the  borough. 

Before  the  said  cesspool  or  cesspit  was 
constructed  the  appellant  signed  the  under- 
taking with  reference  to  the  construction 
and  maintenance  of  the  same,  subject  to 
which  (as  aforesaid)  his  proposals  had  been 
agreed  ta  A  <x>py  of  such  undertaking, 
dated  March  22nd,  1900,  and  of  the  plan 
thereto  annexed,  are  annexed  hereto  and 
form  part  of  this  case.  The  undertaking 
purported  to  cast  upon  the  appellant  the 
obligation  of  cleansing  and  repairing  the 
said  cesspit  or  cesspool. 

There  was  on  July  10th,  1902,  a  nuisance 
existing  at  the  said  cesspool  or  cesspit 
from  the  escape  and  overflowing  therefrom 
of  sewerage  and  draina^  from  the  said 
houses,  which  were  occupied  by  persons  not 
before  the  court.  The  absence  of  a  proper 
cover  also  contributed  to  the  nuisance.  No 
nuisance  would  arise  if  the  cesspit  or  cess- 
pool were  periodically  emptied. 

The  cover  which  had  been  provided  by 
the  appellant  on  the  construction  of  the 
cesspool  or  cesspit  was  broken  in  the  month 
of  March,  1901,  by  workmen  of  the  respon- 
dents in  the^  course  of  the  work  mentioned 
in  the  next  paragraph  hereof.  The  cost  of 
a  new  cover  would  be  a  few  shillings.  The 
provision  of  a  cover  is  one  of  the  require- 
ments of  the  respondents'  notice  of  July 
10th,  1902. 

In  or  about  the  month  of  January,  1901, 
proceedings  were  taken  by  the  corporation 
against  the  said  William  Butt  before  this 
court  in  respect  of  the  said  undertaking, 
and  in  or  about  the  month  of  March,  1901, 
the  contents  of  the  cesspit  or  cesspool 
having  overflowed,  the  respondents  under 
the  powers  conferred  by  the  Public  Health 
Act,  1875,  and  in  the  interest  of  the  health 
of   the  district,  by  their  workmen   com- 
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menced  to  empty  the  said  cesspit  or  cess- 
pool and  remove  the  contents  thereof,  so  as 
to  prevent  the  existence  of  any  nuisance 
therefrom  or  from  such  overflow. 

Notice  under  s.  94  of  the  Public  Health 
Act,  1875,  to  the  appellant,  dated  July  lOtli, 
1902,  requiring  him  within  seven  days  from 
the  service  thereof  to  abate  the  nuisance 
therein  mentioned  was  duly  served  upon 
the  appellant  as  the  person  by  whose  act 
default  or  sufferance,  the  nuisance  referred 
to  in  sucli  notice  arose  or  continued,  and 
such  notice  required  the  appellant  to  empty 
the  said  cesspool  and  to  provide  a  proper 
cover  thereto.  The  appellant  made  aefault 
in  complying  with  the  requisitions  of  such 
notice. 

The  respondents  have  not  yet  carried  out 
any  system  of  drainage  for  tms  part  of  their 
borough,  cesspools  or  earthclosets  being 
generally  usea,  but  the  respondents  are 
now  proposing  to  carry  out  a  scheme  of 
main  drainage  whereby  a  sewer  will  be  con- 
structed by  the  respondents  which  may 
obviate  the  necessity  of  the  existence  of  the 
said  cesspit  or  cesspool  by  receiving  the 
drainage  of  the  houses  which  are  or  could 
be  drained  into  the  said  cesspit  or  cesspool 
by  means  of  the  said  sewer  or  drain. 

It  was  admitted  by  the  appellant  that 
there  was  a  nuisance  at  the  spot  in  question. 

It  was  contended  on  behalf  of  the  appel- 
lant that  the  nuisance  was  caused  by  the 
occupiers  of  the  various  houses  which 
drained  into  the  cesspool,  and  that  the 
appellant  was  not  the  person  by  whose  act, 
default,  or  sufferance  tne  nuisance  arase  or 
continued.  That  the  said  undertaking  of 
March  22nd,  1900,  created  no  obligation 
binding  upon  the  appellant  on  the  gi'ound 
that  it  was  not  supported  by  any  valuable 
consideration,  or  that  if  there  was  it  could 
not  be  enforced  in  a  proceeding  under  s.  95 
of  the  Public  Health  Act,  1875.  That  the 
respondents,  once  having  cleaned  the  cess- 
pool or  cesspit,  had  themselves  undertaken 
the  duty  of  cleansing  the  same  within  the 
meaning  of  s.  42  of  the  Act.  That  the 
sewer,  or  drain,  and  cesspool  constituted  a 
sewer,  and  things  belonging  thereto  within 
the  meaning  of  the  Public  Health  Act 
1875,  and  vested  in  the  respondents,  ana 
that  the  duty  of  keeping  the  same  so  as  not 
to  be  a  nuisance,  and  the  duty  of  cleansing 
and  emptying  the  same,  were  cast  upon  the 
respondents,  and  that  the  appellant  could 
not  be  required  to  cleanse,  alter,  or  amend 
the  same. 

On  behalf  of  the  respondents  it  was  con- 
tended that  the  appellant  was  the  person 
by  whose  act,  default,  or  sufferance   the 
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nuisance  referred  to  in  the  notice  of  July 
10th,  1902,  arose  and  continued,  and  also 
that  he  was  the  owner  within  the  meaning 
of  the  Public  Health  Act,  1875,  of  the 
premises  on  which  the  said  nuisance  arose  ; 
that  the  undertaking  of  March  22nd,  1900, 
was  for  valuable  consideration  and  was 
binding  upon  him,  and,  if  necessary,  would 
be  summarily  enforced  under  s.  23  of  the 
Southend-on-Sea  CJorporation  Act,  1895; 
that  although  the  respondents  under  the 
powers  given  by  s.  47  of  the  Riblic  Health 
Act,  1875,  did  in  1901,  upon  the  appellant's 
default,  themselves  abate  the  similar  nuis- 
ance then  existing  by  the  overflow  from  the 
said  cesspool,  such  action  did  not  amount  to 
taking  upon  themselves  the  duty  of  cleansing 
the  same,  nor  had  they  taken  upon  them- 
selves the  duty  of  cleansing  cesspools  under 
s.  42  of  the  Public  Health  Act,  1875.  That 
the  cesspool  did  not  constitute  a  sewer 
vested  in  the  respondents. 

On  December  16th,  1902,  we  gave  our 
decision  in  the  following  terms : 

"  We  have  very  carefully  considered  the 
evidence  given  by  both  parties  in  this  matter, 
and  also  the  arguments  and  cases  cited. 
We  have  come  to  the  conclusion  that  the 
defendant  must  be  regarded  as  the  person 
by  whose  act,  default  or  sufferance,  the 
nuisance  complained  of  arises.  We  do  not 
propose  to  go  fully  into  the  features  of  the 
case  in  giving  this  decision,  as  it  will 
probably  oe  argued  elsewhere.  We  con- 
sider the  case  is  governed  by  the  decision 
in  Header  v.  West  Cowes  Local  Board. 
[1892]  3  Oh.  18,  and  that  we  are  precluded 
oy  that  decision  from  regarding  the  cess- 
pool as  an  adjoiner  to  or  part  of  the 
sewerage  system  for  the  district.  We  find 
as  facts  that  the  nuisance  complained  of 
existed  on  the  premises  in  (question 
on  the  day  in  question.  That  it  arose 
by  the  act,  default  or  sufference  of  the 
defendant  through  the  defective  construc- 
tion of  the  cesspool,  whereby  the  'sewage 
escaped  or  overflowed  therefrom.  We  find 
as  matters  of  law  that  the  defendant  is 
owner  of  the  premises  within  the  meaning 
of  the  Public  Health  Act,  1875.  That  we 
must  deal  with  the  cesspool  by  itself  and 
not  as  forming  part  of  a  system  of  draina^. 
We  therefore  order  the  defendant  within 
fourteen  days  from  the  service  thereof  to 
empty  the  cesspool  and  to  provide  a  proper 
cover  for  the  same  pursuant  to  the  require- 
ments of  the  notice.  We  impose  a  fine  of 
£3  and  the  court  fees  of  4«.,  and  £2  2«. 
costS;  recoverable  by  distress  ;  in  default, 
imprisonment  without  hard  labour  for 
twenty-eight  days." 
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The  uuestion  for  the  opinion  of  the  court 
in  whether  oar  decision  was  correct  in  law. 
If  the  court  should  be  of  the  opinion  that  our 
decision  was  correct,  the  order  is  to  stand  ; 
ii  otherwise,  the  order  should  be  quashed, 
or  such  order  inade  as  to  the  court  shall 
seem  fit. 

Given  under  our  hands  this  drd  day  of 
April,  1903. 

(Signed)      G.  F.  Jones. 

David  Symington. 
T.  Whur. 
Colin  Campbell. 

The  agreement  of  March  22nd,  1900, 
proceeds  :  To  the  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Southend-on- 
Sea  and  their  successors  thereinafter  referred 
to  as  the  "  Corporation  % 

I,  William  Butt,  of  1,  Beach  Road,  South- 
end-on-Sea,  the  owner  within  the  meaning 
of  the  Public  Health  Acts  and  of  the  South- 
end-on-Sea  Corporation  Act,  1895,  of  certain 
land  situate  on  Beach  Road,  Southend-on- 
Sea,  aforesaid,  and  upon  which  said  land  it 
is  proposed  to  construct  the  cesspool  herein- 
after mentioned  according  to  plans  deposited 
by  me  on  my  behalf  with  your  Surveyor  on 
the  3rd  day  of  May,  1899,  and  numbered 
2,168  and  alsodelineated  on  the  plan  annexed 
hereto,  upon  which  I  am  erecting,  or  am 
about  to  erect,  twelve  dwelling-houses,  in 
consideration  of  your  approving  the  said 
plans,  do  hereby,  pursuant  to  s.  23  of  the 
said  Southend-on-Sea  Corporation  Act, 
1895,  and  so  as  to  bind  myself  and  the 
owner  or  owners  of  the  property  for  the  time 
being  and  my  successors  in  title,  undertake 
and  i^ree  as  follows  : 

1.  That  the  drains  or  sewers  coloured 
blue  and  red  on  the  said  plan  (hereinafter 
referred  to  as  "the  said  drams"),  and  which 
it  is  intended  shall  empty  into  the  cesspool 
shown  upon  the  saia  plan  (hereinafter 
referred  to  as  "  the  cesspool "),  snail,  for  all 
the  purposes  of  the  Public  Health  Acts  and 
any  Act  of  Parliament  existing,  or  in 
future  amending  or  re-acting  the  same  be 
private  drains  ;  and  that  the  said  drains  and 
cesspool  shall  be  at  all  times  cleansed,  main- 
tained, amended,  and  repaired  by  me  or 
other  the  owner  or  owners  for  the  time 
being  of  the  said  premises,  or  of  any  part 
thereof  ;  and  I  or  other  the  owner  or  owners 
aforesaid  will  and  shall  indemnify  the  cor- 
poration at  all  times  hereafter  from  and 
against  the  costs  and  expenses  of  cleansing, 
maintaining  and  repairing  the  said  drains, 
and  against  all  actions,  proceedings,  clain'ts, 
and  demands  arising  either  from  the  same 
not  being  projKjrly  cleansed,  maintained,  and 
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repaired,  or  from  any  other  course  whatso- 
ever. 

2.  That  the  surveyor  of  the  corporation 
or  their  inspector  of  nuisances  shall  at  all 
reasonable  times  hereafter  be  jiermitted  to 
enter  tiie  said  premises  with  or  without 
assistants  and  workmen,  and  cau.se  the 
ground  to  be  opened  and  examine  the  said 
drains  or  cesspool,  and  if  the  said  drains,  or 
any  part  thereof,  or  the  cesspool,  shall  on 
examination  appear  to  require  cleansing, 
maintaining,  anaendments  or  repair,  the  same 
shall,  on  notic^  in  writing  being  given  by 
the  corporation  to  the  owner  or  owners  or  to 
the  occupier  or  occupiers  for  the  time  being 
of  the  said  premises,  or  any  part  thereof  he 
forthwith  cleansed,  amended  or  repaired  by 
or  at  the  expense  of  such  owner  or  owners 
to  the  satisfaction  of  the  said  surveyor  or 
inspector  of  nuisances  ;  and  if  the  owner  or 
owners  shall  fail  to  execute  such  works 
as  aforesaid,  it  shall  be  lawful  for  the  cor- 
poration, if  they  think  fit,  to  execute  such 
works,  and  the  owner  or  owners  shall  forth- 
with on  demand  repay  to  the  corporation 
the  expenses  incurred  by  them  in  so  doing, 
together  with  interest  thereon  at  £5  per 
cent  per  annum  from  the  date  of  such 
demand  until  payment ;  and  such  expensen 
and  interest  may  be  recovered  by  the  cor- 
poration from  such  owner  or  owners  in  a 
summary  manner  in  the  same  way  as  ex- 
penses are  summarily  recoverable  by  a  local 
authority  by  virtue  of  the  Public  Health 
Act,  1876. 

3.  [Cesspool  not  to  be  used  for  surface 
water,  etc.] 

4.  That  so  soon  as  any  public  sewer 
shall  be  constructed  or  laid  down  within 
100  feet  from  any  part  of  the  said  houses 
and  premises  which  in  the  opinion  of  the 
corporation,  or  their  surveyor,  shall  be 
capable  of  effectually  receiving  and  carry- 
ing away  the  sewage  of  the  said  premises, 
I,  the  said  owner,  or  other  the  owner  or 
owners  for  the  time  being  of  the  said 
premises,  or  any  part  thereof,  will  within 
one  month  of  tne  receipt  of  notice  for  that 
purpose  from  the  corporation,  or  their 
surveyor,  at  our  own  expense  disconnect 
the  said  drains  from  the  said  cesspool,  and 
cleanse  and  fill  in  the  said  cesspool,  and 
to  the  satisfaction  of  the  corporation,  or 
their  surveyor,  connect  such  drains  to  such 
new  public  sewer,  and  in  default  thereof 
such  disconnection,  cleansing  and  new  con- 
nection may  be  made  by  the  corporation, 
who  shall  be  entitled  to  recover  in  a  sum- 
mary manner  from  me  or  others  the  owners 
or  owner  for  the  time  Imng  of  the  said 
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premises  all  expenses  incurred  therein  by 
the  corporation,  and  in  such  shares  and 
proportions  as  may  be  determined  by  the 
surveyor  for  the  time  being  of  the  cor- 
poration. 

5.  [No  messuage,  etc.,  to  be  erected  over 
drains  or  cesspool.] 

6.  [Provisions  for  apportionment  between 
owners.] 

7.  That  nothing  herein  contained  shall 
prevent  the  corporation  from  recovering 
any  expenses  incurred  by  them,  in  execut- 
ing any  works  in  respect  of  or  connected 
with  the  said  drains  or  cesspool  under  the 
powers  for  the  time  being  conferred  on 
them  by  law  from  the  person  or  persons 
liable  to  pay  the  same. 

8.  [Notices  to  be  served  on  owner  or 
occupier  as  pursuant  to  agreement  to  be  in 
accordance  with  s.  267  of  the  Public  Health 
Act,  1875,  or  statutory  modification  thereof.] 

9.  That  this  undertaking  shall  be  bind- 
ing and  enforceable,  as  provided  by  the  said 
s.  23  of  the  Southend- on- Sea  Corporation 
Act,  1895,  but  any  remedy  thereunder  shall 
be  in  addition  to,  and  not  in  substitution 
for,  any  other  powers  or  remedies  vested  in 
the  corporation  by  virtue  of  these  presents 
or  otherwise. 

10.  [As  to  method  of  connection  with 
public  sewer  and  ascertainment  of  cost  and 
time  for  payment  thereof  by  Butt.] 

11.  That  this  undertaking,  and  all  the 
before-mentioned  terms  ana  stipulations, 
shall  apply  and  remain  a  force,  notwith- 
standing tnat  the  said  drains  or  any  part 
thereof,  may  hereafter  be  connected  with  the 
public  sewer  as  provided  for  by  clause  4 
hereof,  or  that  they  may  at  any  time  here- 
after be  altered  or  disconnected  from  the 
sewer  with  which  the  same  is  now  proposed 
to  be  connected,  and  be  or  not  connected 
with  any  other  drain  or  public  sewer. 

Alexander  Glen^  K.C.,  and  Mvrle^  for  the 
appellant. — The  cesspool  was  a  sewer  or 
thing  belonffinff  thereto  within  the  meaning 
of  the  Public  Health  Act,  1876.  The  jus- 
tices* decision  was  based  on  the  authority  of 
Meader  v.  West  Cowes  Local  Boards  [1892] 
3  Ch.  18,  but  that  case  can  be  distinguished.; 
In  Meader's  case  it  was  not  proved  that  his 
scheme  of  drainage  had  been  approved  by 
the  local  board.  In  the  case  before  the 
court  both  pipe  and  cesspool  were  built  with 
the  ccmsent  of  the  local  authority  by  whom 
the  plans  were  approved.  In  that  case  the 
whole  system  of  drainage  passed  through 
Meader's  land,  but  here  the  pipe  was  laid 
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along  and  under  a  street,  and  drains  from 
each  house  were  connected  with  it.  Meader 
had  cleaned  out  his  cesspool,  in  compliance 
with  a  notice  from  the  local  autnority, 
whilst  here  the  case  shows  that  in  1901  the 
local  authority  cleansed  the  cesspool. 
Header's  case  was  followed  in  Button  v. 
Tottenham  Urban  District  Council^  [1898] 
62  J.  P.  423,  but  Wills,  J.,  said  there  :  "  I 
cannot  help  thinking  that  the  peculiar  facts 
in  Meader  v.  West  Gowes  JboccU  Board, 
supra,  brought  about  that  decision,  but 
whatever  we  mAw  think  of  it  there  it  is." 
In  Ferrand  v.  Hollas  Land  and  Building 
Company,  [1893]  2  Q.  B.  136  ;  57  J.  P.  692, 
Lora  EsHER,  M.R.,  said:  "The  moment 
that  the  sewage  has  gone  through  the  drain 
into  the  sewer,  the  property  in  it  is  taken 
out  of  the  land-owner  who  m6de  the  sewer 
and  is  vested  in  the  local  authority,  and  the 
land-owner  has  lost  all  control  oyer  it." 
That  is  exactlv  the  case  here,  the  pipe  and 
cesspool  together  constitute  a  sewer  within 
the  definition  in  s.  4  of  the  Public  Health 
Act.  The  sewer  must  be  kept  in  repair  by 
the  local  authority  under  s.  16  of  tne  Act. 
See  Fordom  v.  Parsons,  [1894^  2  Q.  B.  780  ; 
58  J.  P.  765,  and  Wycombe  Union  v.  Parsons 
(1894),  71  L.  T.  428.  If  the  cesspool  was 
not  a  sewer  it  was  a  thing  belonging  thereto 
within  s.  13  of  the  Public  Health  Act,  1875. 
in  Meader^s  Case,  suprcL  Lindlky,  L.J., 
said  (see  page  30  of  the  Law  Reports) :  If 
we  turn  to  tne  Act  of  Parliament,  this  cess- 
pool is  not  a  drain,  and  it  is  not  a  sewer 
within  the  definition  of  that  expression.  It 
might  be  a  work  or  thing  belonging  to  a 
sewer  within  s.  13,  but  the  evidence,  to  my 
mind,  coupled  with  the  examination  of  the 
plaintiff,  shows  that  although  it  micht  be  it 
IS  not.  .  .  .  The  cesspool  may  tnen  be  a 
thin^.  belonging  to  a  sewer,  and  my  sub- 
mission is  that  this  cesspool  at  the  outfall  of 
the  pipe  in  Beach  Road,  is  plainlv  a  thing 
belonging  to  a  sewer.  The  appellant  here 
is  a  contractor  with  regard  to  this  pipe  and 
cesspool,  and  the  remedy  of  tne  local 
authority  might  lie  under  a  local  act,  or  for 
breach  of  contract,  but  certainly  not  under 
the  nuisance  clauses  of  the  Public  Health 
Act.  The  appellant  is  a  mere  agent.  Ward 
V.  Lee  [1857],  7  E.  &  B.  426  ;  26  L.  J.  Q.  B. 
142,  and  Beg,  v.  Parlby  [1889],  22  Q.  B.  D. 
520  ;  53  J.  P.  327,  was  also  cited,  and  s.  265 
of  the  Public  Health  Act,  1875,  was  men- 
tioned. 

Macmorran,  K.C.,  and  Cuthbert  Smith, 
were  not  called  upon. 

Lord  Alvebstone,  L.C.J.— This  is  one  of 
those  cases  of  which,  in  times  gone  by,  there 
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were  not  a  few  before  the  courtii,  where  an 
attempt  has  been  made  to  put  upon  the  local 
authority  the  work,  and  the  responsibility 
for  the  work,  which,  upon  the  terms  of  the 
actual  bargain  made  oetween  the  parties, 
were  to  stand  in  an  entirely  different 
position.  With  regard  to  that  part  of  the 
case  I  merely  say  that  I  should  require  a 
very  strong  case  to  be  made  out  before  I 
gave  a  judgment  to  the  effect  that  a  person 
who  has  made  a  contract  with  a  local 
authority  that  drains  and  cesspools  should 
be  private  drains  and  private  cesspools,  and 
has  thus  removed  from  his  shoulders  a 
burden,  which  might  otherwise  have  fallen 
upon  him  in  law,  should  be  allowed,  not 
because  third  persons  have  been  damnified 
or  have  acquired  rights  which  have  been 
interfered  with,  but  merely  because  he  so 
chooses  to  say  "  I  will  turn  over  this  work  to 
the  local  authority,  because  I  now  see  that 
I,  by  agreement^  have  created  a  state  of 
things,  which,  if  it  had  not  been  created  by 
a^eement,  might  possibly  not  have  given 
rise  to  a  difficulty."  Therefore,  I  should 
require  a  strong  case,  indeed,  to  justify  the 
argument  that  a  person  who  has  entered 
into  this  kind  of  contract  should  be  allowed 
to  turn  round  and  say  :  "I  meant  all  these 
drains  and  cesspools  to  be  private  drains  and 
private  cesspools,  and  I  find  now  they  are 
public  drains  and  public  cesspools,  and. 
therefore,  I  give  them  up  altogether,  ana 
put  them  back  on  the  local  authority."  I 
mention  that  because  I  am  anxious  to  be 
careful  in  dealing  with  this  case,  as  the 
point  has  sometimes  arisen  indirectly,  and  has 
been  referred  to.  That  question,  however, 
does  not  arise  here.  In  my  opinion  this  case 
is  absolutely  covered  by  Meader  v.  West 
Cowes  Local  Boards  supra,  and  by  the  case 
before  my  brother  Wills  of  ButUm  v.  Tot- 
tenham Urban  District  Council,  supra.  It 
has  been  suggested,  and  may  possibly  be 
suggested,  that  it  was  not  necessary  for  the 
decision  in  the  case  of  Meader  v.  West  Cowes 
Local  Board,  sujrra,  to  hold  that  the  line  of 
pipes  in  that  case  was  a  drain  and  not  a  sewer. 
Whether  that  is  important  or  not  there  is  an 
obvious  distinction  between  Meader^s  Case, 
sujyra,  and  that  of  Button  v.  TottenJmni 
Urban  District  Council,  supra,  where  it 
appears  there  was  sewage  running  through 
a  sewer  into  a  public  water  course.  In  any 
case  Meader^s  Case,  sujrra,  did  decide  that 
when  a  man  chose  to  deal  with  drainage 
which  passed  through  a  line  of  pipes— I  will 
not  consider  whether  they  constitute  a 
sewer  or  not — and  into  a  cesspool  upon  his 
private  land,  and  he  failed  to  clean  out  that 
cesspool,  the  obligation  was  upon  him  and 
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not  uj)on  the  local  authority  to  clean  it  out. 
In  this  case  I  think  it  is  quite  impossible  to 
contend  that  the  cesspool  vests  in  the  local 
authority  under,  and  by  virtue  of,  s.  13  of  the 
Public  Health  Act,  1875.  Lord  Justice 
LiNDLEY,  in  the  case  of  Meader  v.  West 
Cowes  Local  Board,  *tt;>nt|gave  no  grounds 
for  any  such  contention.  What  he  did  say 
was  that  there  might  be  works  in  connection 
with  sewers  which  would  undoubtedly  vest 
in  the  local  authority  as,  for  instance,  man- 
holes  and  inspection  chambers,  and  a  variety 
of  other  things.  A  cesspool  is  a  perfectly  well- 
known  thing,  and  Lord  Justice  Lindley, 
in  his  judgment,  decided  that  the  cesspool 
in  Meader's  Case  did  not  vest  in  the  local 
authority  under,  and  by  virtue  of,  the  powers 
contained  in  the  Act  of  Parliament,  it  was 
not  a  drain  and  not  a  sewer  within  that 
definition^  and,  therefore^  Lord  Lindley 
was  dealing  expressly  with  a  question  of 
factj  and  he  held  it  did  not  come  within  the 
section.  I  think  this  is  the  very  simple  and 
plain  case  of  a  man  who  has  for  his  own 
purposes,  and  upon  his  own  land,  erected  a 
cesspool  which  gives  rise  to  a  nuisance,  and 
I  think  the  justices  were  justified  in  coming 
to  the  conclusion  that  proceedings  could  be 
taken  a^inst  the  appellant  who  had  allowed 
that  nuisance  to  continue  in  the  cesspool 
which  was  under  his  control.  The  appeal, 
therefore,  fails,  and  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  It 
would  be  very  difficult  to  distinguish  this 
case  in  any  satisfactory  way  from  the  case 
before  the  Court  of  Appeal.  If  the  agree- 
ment of  March  22nd.  1900,  is  to  be  imported 
into  this  case,  and  it  it  has  any  bearing  upon 
the  case  (it  may  be  that  it  has  none)  as 
showing  that  the  cesspool  was  not  a  thing 
to  be  treated  as  belonging  to  the  drain  or 
sewer,  but  was  a  thing  which  remained  the 
private  property  of  the  appellant,  that  is 
conclusive  that  it  did  not  belong  to  the 
sewer.  If  it  did  belong  to  the  sewer  and  the 
sewer  belonged  to  the  corporation,  then  the 
cesspool  would  belong  to  the  corporation. 
But  I  think  the  agreement  makes  it  quite 
clear  that  at  the  time  of  making  that  agree- 
ment the  cesspool  was  the  private  property 
of  the  appellant,  and  it  was  intended  it 
should  be  so  made.  Therefore,  I  agree  with 
my  lord  that  the  appeal  should  be  dis- 
missed. 

Channell,  J.— I  am  also  of  opinion  that 
this  appeal  should  be  dismissed.  My  learned 
brothers  have  come  te  the  conclusion,  as  I 
understand  their  judgments,  that  the  cases 
show  that  this  cesspool  had  never  vested. 
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upon  the  proper  construction  of  the  Acts  of 
Parliament^  m  the  local  authority.  If  that 
is  so  there  is  an  end  of  the  case.  But  I  de- 
sire to  say  that,  even  if  the  cesspool  had 
corae  within  the  clauses  of  the  Public  Health 
Act,  1875,  even  if  the  nuisance  had  arisen 
from  the  non-repair  of  the  conduit — to  use 
an  ambiguous  phrase— or  pipe,  which  re- 
ceived the  drainage  of  more  than  one  house, 
and  in  consequence  which  for  certain  pur- 
poses would  be  a  sewer  within  the  Public 
Health  Act,  1875— and  I  desire  to  give  mv 
judgment  upon  that  assumption— the  appel- 
lant would  still  be  the  person  by  whose  act 
or  default  this  nuisance  arose.  Now  the 
definition  in  s.  4  of  the  Public  Health  Act, 
1875,  that  a  pipe  which  receives  the  drainage 
of  more  than  one  house  is  a  sewer,  and, 
therefore,  vests  in  the  local  authority,  even 
against  their  will,  has  been  applied  in  a 
great  many  cases.  Possibly  I  am  bound  to 
assume  that,  in  every  case,  it  has  been 
rightly  applied,  but  often  I  think,  so  as  to 
cause  grievous  injustice.  There  never  has 
been  a  case,  to  the  best  of  my  belief,  where 
as  between  the  parties,  as  between  the  local 
authority  on  the  one  hand,  and  as  between 
the  man  who  has  made  the  pipe  on  the  other, 
the  court  has  felt  bound  to  hold  that  the 
pipe  was  repairable  by  the  local  authority 
contrary  to  the  actual  terms  of  the  agree- 
ment under  which  the  pipe  was  made.  Now, 
in  the  case  before  the  court,  a  pipe  has  been 
made  by  the  appellant  whicn  the  local 
authority  could  have  prevented  his  making, 
and  the  local  authonty  has  said  to  him : 
"  You  may  make  this  pipe  if  you  like,  but 
upon  the  terms  as  between  us  that  it  is  to 
be  deemed  aprivate  drain,  and  you  are  to 
repair  it."  Tne  appellant  contracts  to  make 
the  pipe,  and,  as  soon  as  he  has  made  it,  he 
turns  round  and  says  to  the  local  authority: 
"The  pipe  receives  the  draina^ge  of  more 
than  one  nouse  ;  it  is  a  sewer.  The  pipe  is 
yours,  notwithstanding  my  agreement,  and 
the  law  says  you  are  to  repair  it."  1  am 
glad  there  is  no  law  which  compels  us  to 
assent  to  that  contention.    As  between  the 

Sarties  in  this  case  there  is  no  difficulty,  if 
ifficulty  there  might  have  been  had  the 
question  arisen  where  the  rights  of  some 
tnird  x)arty  had  been  involved.  It  may  be 
that,  in  such  a  case,  a  third  party  would 
have  a  right  to  say  '*as  between  us  (the 
third  party  and  the  local  authority)  vou,  the 
local  authority,  are  responsible  for  this 
nuisance  from  the  sewer,  and  you  may  have 
your  remedy  over  against  the  other  party, 
who  agreed  to  repair  the  pipe."  But  when 
the  question  arises  between  the  jiarties  to 
such  an  agreement  themselves,  to  the  best 
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of  my  belief  there  is  no  decision  which  com- 
pels us  to  hold  that  the  pipe  is  vested  in  the 
local  authority  in  such  a  way  as  to  make 
them  r&sponsible  for  it,  as  between  them 
and  the  person  who  has  made  it,  either 
against  tneir  will,  or  wrongfully,  or  with 
their  consent  upon  terms  which  he  does  not 
carry  out.  Therefore,  I  am  prepared  to  give 
my  judgment  u{X)n  the  footing  that  if  the 
question  had  arisen  between  a  third  party 
and  the  local  authority,  according  to  the 
strict  construction  of  the  cases,  this  pipe  has 
vested  in  the  local  authority.  Of  course,  the 
point  does  not  arise  if  my  learned  brothers 
are  right,  and  I  dare  say  they  are,  that  this 
cessi)ool  had  not  in  any  sense  vested  in  the 
local  authority. 

Api^eal  dismissed. 

Solicitors  for  the  appellant :  George  Boyd 
Wickes. 

Solicitors  for  the  re^^pondent :  J.  E.  <fe  H. 
Scott,  for  W.  H.  Snow,  Southend. 
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August  13,  1903. 

(Before  the  Deputy  Chairman  (R.  Love- 
land -*  Loveland,  K.C.)  and  other 
Justices.) 

Rex  v.  Head  and  Another. 

Criminal  law— Receiving  stolen  property- 
Prevention  of  Crimes  Act,  1871  (34  & 
35  Vict.  c.  112),  s.  19— Other  property 
found  in  prisoners'  possession  stolen 
subsequently  to  the  tneft  of  property 
subject  of  indictment. 

The  prisoners  were  iiidicted  for  feloniously 
receiving  j^^'ojterty  stolen  ofi  May  Qth, 
This  jyroperty,  together  with  other  pro- 
perty dUegea  to  have  been  st^den  on 
July  4f  A,  in  the  same  year,  was  found 
at  me  prisoners^  house  on  July  \lth  by 
the  police. 

Held,  that  eindence  as  to  the  stealing  ami 
finding  of  the  ]yro2>erty  stolen  on  July 
4th  teas  not  admissible. 

The  prisoners,  Charles  Head  and  Eliza- 
beth Andrews,  were  indicted  for  feloniously 
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receiving  two  night-dresses  and  other 
articles,  the  property  of  Mary  Painter, 
well  knowing  the  same  to  have  been 
feloniously  stolen. 

E.  D.  Purcell  appeared  on  behalf  of  the 
prosecution. 

Peter  Grain  appeared  for  Charles  Head. 

George  Elliott  (Wat9on  with  him),  for 
Elizabeth  Andrews. 

It  appeared  from  the  evidence  that  the 
property,  the  subject-matter  of  the  present 
charge,  was  stolen  from  a  laundry  van  on 
May  6th,  1903.  The  property  was  found 
by  the  police  on  July  17th  at  the  house 
where  the  two  prisoners  were  living 
together.  At  the  same  time  there  was 
also  found  at  the  house  other  property 
that  it  was  alleged  had  been  stolen  on 
July  4th,  1903.  On  behalf  of  the  prosecu- 
tion it  was  proposed  to  give  evidence  that 
this  property  had  been  found  at  the  house, 
and  that  it  was  stolen. 

George  Elliott,— The  evidence  is  inadmis- 
sible. Under  the  Prevention  of  Crimes 
Act,  1871  (34  &  35  Vict.  c.  112),  s.  19,  the 
property  must  have  been  stolen  within 
twelve  months  preceding  the  stealing  of 
the  property,  the  subject-matter  of  the  in- 
dictment that  is  being  tried.  How  can  an 
act  subsequent  to  the  act  charged  in  the 
indictment  throw  any  light  on  the  state  of 
mind  of  the  person  in  relation  to  the  case 
charged  ?  The  words  "  such  person  "  in  the 
statute  refer  back  to  the  person  again.st 
whom  *'  proceedings  are  taken.". 

Purcell. — The  evidence  is  admissible.  It 
is  the  usual  practice  to  admit  it,  and  it  has 
never  been  neld  to  be  inadmissible.  The 
section  is  as  follows :  "Where  proceedings 
are  taken  a^nst  any  person  for  having 
received  gooos  knowing  them  to  be  stolen, 
or  for  luiving  in  his  possession  stolen 
property,  evidence  may  oe  given  at  any 
stage  of  the  proceedings  that  there  was 
found  in  the  possession  of  such  person 
other  property  stolen  within  the  preceding 
period  of  twelye  months,  and  such  evidence 
may  be  taken  into  consideration  for  the 
purpose  of  proving  that  such  person  knew 
the  property  to  be  stolen  which  forms  the 
subject  of  the  proceedings  taken  against 
him.''  The  finding  fixes  the  time  j  the  pro- 
perty must  have  been  stolen  within  twelve 
months  of  the  finding ;  it  may  have  been 
stolen  subsequently  to  the  date  of  the 
particular  indictment,  but  the  evidence 
IS  none  the  less  admissible.  I  submit  the 
evidence  is  clearly  admissible,  but  if  your 
lordship  has  any  doubt,  I  will  not  press  it. 
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The  Deputy  Chairman.— I  have  a  very 
strong  doubt  indeed.  In  H,  v.  Carter 
(1884),  12  Q.  B.  D.  522  ;  48  J.  P.  456  ; 
Warburton's  Leading  Cases,  p.  290, 
Hawkins,  J.,  says  :  "  If  you  find  other 
stolen  property  in  the  possession  of  the 
pterson  charged  as  a  receiver  at  the  same 
time  that  you  find  the  property  with  regard 
to  which  you  are  charging  him  with  re- 
ceiving, you  can  prove  that  you  did  so 
find  such  property,  if  it  be  property  stolen 
within  twelve  months  preceding."  This 
evidence  is  not  admissible. 

The  jury  subsequently  acquitted  both 
the  prisoners  on  this  indictment. 

Verdict :  Not  guilty. 

Solicitor  for  the  prosecution  :  George 
Allen. 

Solicitors  for  Head  :  Draper  &  Son. 

Solicitors  for  Andrews :  Arthur  New- 
ton &  Co. 


67  J.  P.  460. 
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Holden  at  Wakefield. 

(Before  Sir  Thomas  Brooke,  Bart.,  and 
other  Justices). 

October  19,  1903. 

Brefpit  and  Another  v.  The  Castle- 
ford  Urban  District  Council. 

Footpath— Division— Objection  to    notices 
and  certificate. 

This  was  an  application  by  the  Urban 
District  Council  of  Castleford  for  the  diver- 
sion of  a  footpath  in  their  district  crossing 
Castle  Fields.  The  notice  relating  to  the 
application  was  in  the  following  form  : 

"Notice  is  hereby  given  by  the  Urban 
Council  for  the  district  of  Castleford.  in  the 
county  of  York,  and  as  such  being  the  sur- 
veyors of  highways  of  the  said  district,  and 
having  vested  in  them  all  the  pjowers, 
authorities  and  duties  within  the  said  dis- 
trict, which  by  the  Highway  Act,  1835, 
were  mven  to  the  inhabitants  in  vestry 
assembled,  that  on  the  nineteenth  day  of 
October  next  application  will  be  made  to 
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Breffit  and  Another  v.  The  Castleford 
Urban  District  Council. 

his  Majesty's  justices  of  the  neace  assembled 
at  ijiiarter  sessions,  in  ana  for  the  West 
Riding  of  the  county  of  York,  at  the  West 
Riding  Court  House  in  the  city  of  Wake- 
field, for  an  order  to  stop  up,  divert,  and 
turn  entirely  the  portion  coloured  pink  on 
the  plan  hereinafter  referred  to,  of  a  certain 
footpath  being  a  public  highway,  situate  in 
the  parish  of  Castleford,  in  the  West  Riding 
of  tne  county  of  York,  branching  out  of  and 
leading  in  a  south-easterlv  direction  from  a 
certain  public  highway  called  Carlton  Street 
to  Smawthorne  Lane,  both  in  Castleford 
aforesaid,  such  portion  commencing  at  a 
point  marked  '  A '  on  the  said  plan,  being 
the  southern  boundary  of  the  lana  belonging 
to  the  North  Eastern  Railway,  where  the 
same  is  crossed  by  the  said  footpath  through 
land  called  Castle  Fields,  belonging  to 
William  Weston  Favell,  of  23  Rood  Lane,  in 
the  city  of  London,  tea  broker,  and  Albert 
Edward  Favell,  of  Rotherham,  gentleman 
(as  trustees  of  the  hereditaments  herein- 
before referred  to  as  Castle  Fields,  under 
the  marriage  settlement,  dated  the  3rd  dav 
of  October,  1863,  of  Thomas  Vickers  Favell, 
of  Rotherham,  aforesaid,  gentleman,  with 
Catherine,  his  wife),  and  to  Francis  Sydney 
Gregory,  of  Castletord,  aforesaid,  builder, 
and  John  William  Wheeler,  of  Castleford. 
aforesaid,  accountant,  to  a  point  marked 
*  B '  on  the  said  plan,  where  the  said  foot- 
path intersects  a  private  street  10  yards 
wide,  called  Hugh  Street,  and  extending  in 
length  266  yards  or  thereabouts.  And  that 
a  new  highway  to  be  called  Vickers  Street, 
of  the  width  of  24  feet  and  of  the  length  ot 
156  yards  or  thereabouts,  commencing 
at  the  point  *  A '  aforesaid,  and  continuing 
in  a  south-easterly  direction  through  land 
belonging  to  the  said  William  Weston 
Favell  and  Albert  Edward  Favell,  as  such 
trustees,  to  a  point  marked  '  C  \on  the  said 
plan,  where  the  same  connects  with  a  certain 
Cross  Street,  12  yards  wide,  running  up  to 
and  into  Smawtnome  Lane  aforesaid,  and 
such  proposed  new  highway  is  coloured 
purple  on  the  said  plan,  may  oe  substituted 
for  the  said  footpath  as  being  more  com- 
modious to  the  puolic,  and  the  reasons  why 
it  will  be  so,  and  proof  to  their  satisfaction 
of  the  several  notices  required  by  statute 
having  been  published,  witn  the  plan  of  the 
old  and  proposed  new  highway,  will  be 
lodged  with  the  clerk  of  the  peace  for  the 
said  West  Riding  on  the  twelfth  day  of 
September  next. 
"  Dated  this  30th  day  of  July,  1903. 
"  H.  H.  Broadbent. 
"Clerk  to  the  said  Council." 


67  J.  P.  460. 

This  notice  was  duly  affixed  "  at  the  place 
and  by  the  aide  of  each  end  of  the  footpath 
from  whence  the  same  was  proposed  to  be 
diverted,"  and  there  was  affixed  with  the 
notice  at  these  places  a  copy  of  the  plan 
therein  referred  to.  A  copy  of  the  notice 
was  also  inserted  in  a  newspaper  circulating 
in  the  district  of  the  highway,  but  a  copy  of 
the  plan  was  not  inserted  therewith. 

The  justices'  certificate  described  the 
portion  of  the  footjmth  to  be  divided,  and 
the  substituted  footpath  in  terms  identical 
with  the  description  thereof  in  the  above 
notice.  No  consent  of  the  various  owners 
of  Cross  Street  had  been  given.  Notice  of 
objection  to  the  proposed  diversion  was 
duly  ^ven  by  W.  Breffit  and  another,  resi- 
dents in  the  district. 

Joshua  Scholefield  (with  him  Yarhorough\ 
for  the  appellants,  took  the  preliminary 
objections  that  (1)  the  notice  of  application 
described  the  road  to  be  diverted  and  the 
road  to  be  substituted  by  reference  to  a 
plan,  and  that  the  notice  inserted  in  the 
newspaper  was,  in  consequence  of  a  copy  of 
the  ^lan  not  being  inserted  therewitn,  in- 
sufficient {R  v.  Horner^  2  B.  &  Ad.  150); 
(2)  it  appears  on  the  face  of  the  justices' 
certificate  that  the  new  road  substituted 
for  the  old  highway  passes  partly  over  a 
road,  described  in  the  certificate  as  "  a  Crass 
Street,  12  yards  wide,"  and  it  does  not 
appear  on  the  face  of  the  certificate  that 
Cross  Street  is  a  public  highway,  and  it 
does  not  appear  therefore  that  the  public 
will  have  tne  same  permanent  right  to  pass 
over  the  new  road  as  they  had  to  pass  along 
the  old  one  {R,  v.  Winter,  8  B.  &  C.  785). 

Waugh  and  Shepherd,  for  the  Urban  Dis- 
trict Council. 

The  bench  overruled  the  first  objec- 
tion, and  on  the  second  objection  left 
the  following  question  to  the  jury : — 
Whether  Cross  Street  was  a  highway  in  the 
ordinary  sense?  The  jury  found  that  it 
was,  and  on  the  merits  they  found  against 
the  appellants. 

The  order  for  diversion  was  therefore 
made. 

Solicitors  for  the  api^ellants:  Messrs. 
Moxon  and  Barker,  Pontefract. 

For  the  respondents  :  Claude  Leatham  k 
Co.,  Wakefield. 
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